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\ff  •  foitvw  •(  »  oorpowtioa,  tital  il  •  pwMO  h»T- 
ttmwlhifnpcrtyte  Us  lundt  viU  ptradl  hla  to  mQ  il  and  to 
m  ff  WiJi  to  HiatoirimMol  Iht  worfyiiHMp^  ha  wfll  paj  far  Mdi 
,  to  »  ffmdM  to  uaww  for  Ihi  d«bl  of  aoottMr,  toouM  ftht 
wtghal  4>lil  laoTtd  ly  Iht  Iklli  wtlna  nmwtiiflnd,  aid  tht  pmnrfia  •! 
la  acHatofal  toafftto 

OoOTDMuuimni.  —A  Paoiim  to  Aaawm  vob  nn 
ig^fgldp  vBlaaa  bw4^  vpoA  aona  naw  oonaidmliMi  al 
ar  ■ailiif  dfaaatfy  totha pwdaar>  HiaNfof%  apnm* 
In  Igr  »  naiifiv  af  •  aarpatiliai^  to  aonaidaratlaA  tiial  tiia  lian-boldar 
wfll paiMil  ipiayai^i  aaljaal  tolhaliaa  to  W aald  aod  Iha  pfooaada  to  ba 
and  to  Ika  bHfaMaa  •(  tiiaiaaalTanh^  to  paj  aoah  Uan-lioldar  tha  aouNuil 
aC  MallaBy  ia  m^  anfofaasUiL  baaasaa  so  tonafli  ai 


Aoxm  agdntt  ddhndant  to  rioof«r  th«  Talm  of  certain 

Imbir  aiid  lUnglM upon  wUeh  phintlffii  had  held  alien,  and 

vUd^  aaliieel  to  the  lien,  had  beeii  the  property  of  the  Linooln 

LudMr  Oompaay,  a  oorpcxration.    Thia  oompany  haying  be- 

eone  faiaolTMiti  the  defendant  in  April,  1884,  was  appointed  i  to 

MiivHr.    Afl  ioeh,  he  applied  to  the  plaintiffs  for  leaye  to  sell 

(bs  pvopertj,  and  to  nse  the  proceeds  in  the  business  of  his 

mtiiinhip^  and  soeh  leaTS  was  granted  on  condition  that  he 

dioold  pay  plaintiffs  the  Talne  of  the  property  sold  bj  him. 

The  prupertj  was  thereupon  sold  bj  the  reodTsr,  and  the  pro* 

Mds  need  fai  the  bnsinesSi  which  proTcd  unprofitable  and  un- 

neeassftd,  and  left  the  receiyer  without  an  j  meanr  of  paying 

fhs  amount  of  the  plaintifV  lien.    The  trial  court  gaye  Judg- 
As.e&Bv..yafeXxyiL-*t        » 
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ment  for  the  defendant,  on  the  ground  that  his  andertaking  was 
to  answer  for  the  debt  of  another,  and  was  Toid  b j  the  statute 
of  frauds. 


If  Th(mp§a%  and  Hanhaw^  tor  the  appellants. 

Bardeen^  Mylreoj  and  MareheUif  and  SUverihonif  Hudegp 
Jtyafiy  and  Jones^  for  the  respondent 

Lton,  J.  The  only  interest  plaintiffli  had  in  the  lumber  and 
shingles  in  question  they  aoquired  by  their  bill  of  sale  thereof 
which  was  given  as  security  for  the  indebtedness  of  the  lin- 
ooln  Lumber  Company  to  them.  They  were  therefore  mort- 
gagees of  the  property.  All  the  remaining  interest  therein 
was  in  the  receiyer  of  the  company,  which  interest  he  might 
lawfully  dispose  o£  Hence  the  leave  given  by  plaintiffs  to  the 
receiver  to  sell  the  property  and  use  the  proceeds  in  the  busi- 
ness  of  the  receivership  was  not  a  sale  of  the  property,  but 
Mily  a  release  of  their  lien  thereon.  Its  effect  was  to  enable 
the  receiver  to  dispose  of  the  property  absolutely,  whereas,  but 
for  such  release,  he  could  only  have  disposed  of  it  subject  to 
plaintiffs'  lien  thereon. 

It  is  very  dear  to  our  minds  that  defendant  applied  to  plain- 
tiffs for  leave  to  sell  the  mortgaged  property,  and  used  the 
proceeds  in  the  course  of  his  business  as  receiver,  and  promised 
to  pay  therefor  at  a  future  time,  not  in  his  personal  capacity, 
bat  as  receiver  duly  appointed  by  the  court  to  settle  and  dose 
the  business  of  the  insolvent  company;  and  that  the  plaintiffs 
released  their  lien  thereon  to  the  receiver  for  the  benefit  of  the 
oompany  and  its  creditors,  and  in  the  first  instance  accepted 
the  promise  of  the  receiver  to  pay  for  the  lumber  in  his  official 
eapadty.  Such  is  the  plain,  unmistakable  purport  of  the 
transactions  between  them.  Thus  far  the  plaintiffs,  and  the 
defendant  as  receiver  only,  were  the  contracting  parties. 

We  assume,  however,  that  the  defendant,  in  his  individual 
eapacity,  also  verbally  promised  to  pay  plaintiffs  for  the  lum- 
ber and  shingles  in  question  at  the  time  above  indicated,  and 
that  on  the  faith  of  such  personal  promise,  and  in  considera- 
tion thereof,  plaintiffs  released  their  lien  thereon  to  him  as 
receiver.  None  of  the  transactions  above  mentioned  reduced 
er  in  any  manner  affected  the  demand  of  plaintiffs  against  the 
Lincoln  Lumber  Company.  That  remained  a  valid,  subsist- 
ing indebtedness  against  the  company.  The  undertaking  of 
defendant  as  receiver  was  to  pay  that  debt  to  the  extent  of  the 
value  of  the  property  in  question  thus  sold  by  him.    The  per- 
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fonal  undeftekiiig  of  dofendsnt  wtm  eoHiitenJ  fli0r«tOy  and  wa8| 
lobBtaniialljy  thai  If  M  leoeiiw  lie  failed  to  make  etioh  pay- 
menti  he  ahovld  be  peraonflUy  liable  therefor.  Under  all  the 
loihoritiee,  tide  ia  an  undertaking  to  answer  for  the  debt  of 
another.  Thk  raieea  the  qnestioa  whether  there  is  any  foot 
or  oircamstanee  in  the  ease  which  takes  this  collateral  yerb«l 
promise  ont  of  the  operation  of  tiie  statnto  of  frauds. 

It  lias  been  held  bj  this  coort  many  times  that  such  a  Terbal 
pronuse  is  void  by  the  statateof  frauds  (Rev.  Stats.,  sec.  2807)| 
snless  it  was  made  npon  some  new  consideration  of  benefit 
aooming  or  moving  directly  to  the  promisor.  If  made  upon 
sooh  consideration,  it  is  not  within  the  statute.  The  cases 
which  80  held  are  dted  in  Hoik  t.  Bailey^  58  Wis.  484,  and 
faiMl  T.  Spmcs,  69  Wis.  801.  The  subject  is  so  fully  conaid- 
•led  in  those  two  and  the  other  eaees  there  dted,  and  the  rule 
ii  so  firmly  established,  that  further  discussion  of  the  subject 
km  is  not  inquired.  Was  there  any  consideration  accruing 
or  moving  to  the  defendant  for  his  personal  agreement  above 
Bsntioned  f  Defendant  was  not  accreditor  of  the  lumber  com- 
pony.  It  had  none  of  its  property  when  it  failed.  Theretofore 
to  had  no  dealing  whatever  with  it  It  does  not  appear  that 
bis  oompensation  as  receiver  was  in  any  manner  affected  by 
tho  release  of  plaintiffs'  lien  on  the  property.  When  he  sur« 
rmdered  his  trust  and  was  discharged  therefrom,  the  court 
illowed  him  a  gross  sum  for  his  services  as  receiver,  but  there 
is  no  suggestion  in  the  testimony  that  such  allowance  was  in- 
«Msed  because  of  the  release  of  such  lien.  In  brie^  there  is 
no  testimony  in  the  case  showing,  or  tending  to  show,  that  the 
defendant  personally  received  anything  or  derived  any  benefit 
whatever  from  the  release  by  plaintiffs  of  their  lien  on  the 
property  in  question.  The  release  was  to  the  receiver,  and 
the  whole  consideration  therefor  accrued  to  the  benefit  of  the 
faiSQlvent  company  and  ite  creditors,  who  are  represented  by 
the  receiver,  and  not  to  the  defendant  individually. 

Some  confusion  has  crept  into  the  argument  of  the  learned 
ooonsel  for  plaintiffB,  growing  out  of  the  fact  that  the  receiver 
tad  the  alleged  personal  promisor  are  one  and  the  same  per« 
MML  The  ease  is  the  same  as  it  would  have  been  bad  some 
pmon  other  than  the  defendant  been  the  receiver  to  whom 
plaintiffii  released  their  lien  on  the  property,  and  had  the  de« 
fcndaat,  in  consideration  of  such  release,  and  that  alone,  also 
igreed  verbally  that  he  would  make  such  payment  if  the  re- 
orfver  did  not.    In  such  case,  it  cannot  be  doubted  that  the 


wrbal  agntmMt  «f  ddbudmi  WMld  te  Toid  imdar  Om  ftai- 
Mte,  he  reoaJTOig  no  eoMJdtfattnn  fatwoh  promiaa,  Wbilem 
fma  he  would  haTtbeeDeaieijr  furtbedefiudtof  theieodvoTp 
in  sabstance  he  would  hmTt  been  toiety  te  a  portion  of  tho 
debt  of  the  lamber  company  to  plaintiflii.  Sneh,  in  principk^ 
ie  the  present  case.  It  moat  be  held,  thereforoi  thai  fiir  the 
reasona  stated  the  agreement  sued  upon  in  thia  actite  ia  Toidy 
and  hence  that  the  nonsuit  was  properly  oidersd. 
BytheCouBT.   The  judgment  of  the  oiionit  eoqft  ia  afflrmed. 


ArATun  ov  ftuwas     Fasma  le  Asswsa  von  snDaar  a 

ail  debtor  ikOl  MMlat  UaUit  h  witliiii  tlM  stelatt  of  fkasast  JMUyr.  WU^ 

€008,  SO  Ooaa.  71;  fi  Asl  8t  Etpu  SM^  aadaslsi  Pnuhv  t.  Bmdmit  IB  Obna. 

iOt  SS  Am  Dm.  IMb  sad  srtiadtJ  aslt.    A  praaiM  ts  fay  ths  dtbl  eC 

saptii»  ia  tonsidtrstioa  si  a  loriwsHinas  is  sttidi  His  |ae|>trtjr  si 

Is  whiok  anfelMr  tlM  pioBiMr  a«r  tiis  snditer  kM  saj  fi^  Usa, « 

St  wiUiiii  tlw  itrtato  of  fraadu  Bimmii  w.  Jerwm.  71  Mkh,  »1|  M  AaL  81. 

B^  2Si;  and  aoie.    A  proiaiso  to  paj  ths  dsM  e(  aaotlMr  is  wilUa  Iha 

stetete  of  frauds  unlMiit  it  ntetftaiidl  for  tlis  srifiail  UsUityx  Arasf  r. 

J^kmom,  46  Km.  180;  Qtmg^.  Bmrnm,  7B  Wta.  tfti  IVriisoT.  ilMhib  YT 

lii4ih.S0i. 

Atatutb  ov  FaAvas — OomnHuansv — Paoonn  «s  Aaswaa  aoa  tan 
ItaT  ov  AvonsB.  —  Aa  agrooiasat  ts  sooepi  a  diafi  te  Hm  diawar^  ddM 
to  a  tliird  porlif  is  witida  tiks  sistals  aalsso  apoa  a  asw  soBsHsrotioa  W» 
tmmm  tiis  pcoaiiosr  sad  sraditert  CkapUm  t.  AAhmit^  di  Aik.  07;  ii 
Bop.  nil  nalaiT.  2^ia6tt«Tlk  S  Otrabw  177;  40  Abl  Dss.  07,  sad 
DarftoR  T.  ^fiad^  1  StvoU  f;  47  Abl  Doa  5ii  aad  aoloi  sstoadsd 
ts  OUoa  Aasl  V.  CiMir,  ii  Abl  Dss.  Mil  JWaAasi  ▼•  CBhMS%  fl  Vi 


GasBLiB  «i  Grii& 

|»  Wneoaoo,  SL] 

fkisa-MABBs  abb  tea  tbb  Pitbposb  of  poiatiag  oal  Ihs  ssais%  so|i)^  sr 
oiwaofship  of  ths  goods  ts  widok  tlMy  srs  ap^bd»  or  Hm  dsslor^s  plsss  sff 
Vsoiaoso;  sad  lli^  asaally  iaolads  Hm  bsbm  of  tiis  aisnnfisotaisr  sr 
dsolor,  tiioai^  tl^y  tomstinMs  soadst  of  sobm  botiI  dsriso^  siMkaiy 
obaraote*  or  hncj  word,  appliod  withoot  ipooial  mosnlnt^  aad  wbUk 
hj  vss  aad  ropntatioa  oomeo  ts  osnrs  Hm  omt  poiposs. 

A  Tbabb  Mabx  oa  Kamb  oav  PBonor  ovlt  thb  Owaaa^  Uusa  sn 
ItwoiBBB^  aad  oanaot  do  this  to  ths  sztoat  of  prooladiaf  sthsts  frsoi 
ssnryiag  oa  a  liks  tfads  or  lnisinoM»  profidsd  ti^y  da  asS  ss  ssny  H  oa 
ss  ts  niaload  inoautioas  psrsooa  into  ths  boUsf  UmI  ll^y  sn  dtiHag 
with  him  or  pnrohaoiiig  the  produoto  si  hia  maavlostafai 

IkADB-ICABn.  —  TbB    WoBDS    ''HBADiAOaB    WAlBBa^**  BBBIBfBBBa  ASP 

asBB  SS  a  part  of  a  trado^msrkp  ssaast  ghe  m§  sasiaolfe  4^  talks 
assef  thoss  worda 
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GiHLmt  «.  Ou 


U 


aol  ttOMtiteto  wi 
!■  aol  wtd.  Mid 

tti*  he  k  MUlag  Ui  fot^ 


of  Hm  ]M«r^«  tnid*-aMrk»  «hm  Us 

li  mAUiw  to  IndiMte 
•adaold 


Suit  Ibr  an  iDJiinotioii.  The  pra jer  of  the  oomplaiDant  waa 
granted.  He  was  a  druggiat  in  Milwaukeei  mannfaotaring 
and  eelling  an  alleged  medidne  for  the  relief  of  headaehe, 
pat  vp  in  small  boxes,  eaoh  oontaining  a  label  printed  in 
black  on  white  paper,  in  these  words  **  Qessler's  Magio  Head- 
ache Wafers;  a  positiTS  core  for  headache  and  neuralgia. 
Never  fail  if  taken  as  directed.  Directions:  To  prepare  the 
wafer,  pat  it  into  a  glass  of  water;  leaTS  there  antil  it  is  per- 
fectly soft  (abont  i  to  1  minate),  place  it  in  the  month  when 
left,*  and  swallow  with  a  drink  of  water;  repeat  in  abont  an 
hoor  if  necessary.  Man'fd  bj  Max  Oessler,  mannf 'g  chemist, 
MQwankee,  WiM.  Price  86  cents.  For  sale  at  all  drug  stores.^ 
Each  box  was  inclosed  in  a  wrapper  on  which  was  printed  on 
the  one  side  the  words,  ^GesslePs  Magic  Headache  Wafers"; 
and  on  the  other  side,  ^  Beware  of  imitations.  These  wafers  are 
a  guaranteed  core  for  sick  and  nenrons  headache  and  nenral- 
1^  They  are  indorsed  by  physicians,  and  sold  at  drag 
stores  eyery where.  Price  86a  a  box'';  and  on  another  side, 
''Trade-mark  registered  U.  8.  Patent  Office,  Sept  26, 1888. 
Mannfactured  only  by  Max  Gessler,  Milwankee,  IK^  (3en- 
enl  depots, — London,  New  York,  Chicago^  Milwankee,  8t 
PanL  Will  be  sent  prepaid  npon  receipt  of  86  cents,  if  yonr 
dmgg^  does  not  keep  them."  The  defendant  was  also  a 
dmgpst  in  Milwankee,  engaged  in  manufacturing  and  selling 
waftts  put  np  in  boxes  of  nearly  the  same  sise  and  form  as 
the  boxes  nsed  by  the  plaintiflT.  On  the  outside  of  defendant's 
btties  were  labels  on  which  were  printed:  ^  W.  J.  Brown's  Al- 
pha Wafers;  a  guaranteed  cure  for  headache  and  neuralgia. 
Nsfer  foil  if  taken  as  directed.  Directions:  To  prepare  the 
wafer,  pot  it  into  a  glass  of  water;  leaye  there  nntil  it  is  per- 
fceily  soft,  about  i  to  1  minnte;  place  it  in  the  mouth  when 
sell,  and  swallow  with  a  drink  of  water.  Repeai  in  about 
sa  hoor  if  necessary.  Mannfeetured  at  Brown's  Pharmacy, 
Kirquette,  Michigan.  Price,  86  cts.  For  sale  at  all  drag 
itores.**    The  defendant's  boxes  were  inclosed  in  wrappers,  on 
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mi  ibm  one  tide  of  which  wwa  tbt  voidi^  *  Alpha  Wains  Air 
Headacha  and  NMfalgia''s  and  mt  Ihaathir  md%,  ''Alpha 
^afMM  aiw  pufdj  iegct>bl<^  pnfMlljr  hamdoiti  pkaiuit  to 
take,  and  are  sold  on  a  goarantee.  Thejaie  hidoned  hf 
physidana,  and  Mid  at  drug  atorea  eveiywhere.  Pike  SSeu 
a  bos.  Copyright  applied  Cot;'*  And  upon  another  eide^  ia 
led  ink  on  white  p^Mr,  were  the  wwdti  **Menqfactoied  Mil/ 
at  Brown's  Phanuacy,  Marquette,  Ifieh.  WDl  be  eent  pre* 
paid  npon  receipt  of  86c.  if  yoor  dmggjat  does  not  ke6$i  them. 
General  depots, — Hew  York^  ChicagQ^  Marquette^  8k  Panlf 
Detroit'' 

Roodgood^  Koodgood^  and  JCraipsr,  Ar  the  appdiani 

ytnHtr^  Fkmd§r$9  Bmfhf  BtUmmt  amd  Filaf ,  far  the  respendU 


Cassodat,  J.  **  It  seems  to  be  the  office  of  a  trade-mark  to 
point  out  the  tme  sonroe,  origin,  or  ownership  of  the  goods  to 
which  the  mark  is  applied,  or  to  point  oat  and  designate  a 
dealer's  pli^  of  business^  distdngoishiDg  it  from  tl^^bosinesa 
locality  of  other  dealers  ":  IfanhaU  y.  IHnkhamy^62  Wis.  678: 
88  Am.  Ben,  768.  Such  trade-mark  usually  includes  the  namo 
of  the  manufacturer  or  dealer,  as  the  best  designation  of  such 
source,  origin,  ownership,  or  place  of  business:  fToward  v.  Tath^ 
N.  Y.  Sup.  Ct  1882,  21  Am.  Law  Reg.  644,  and  note.  Some- 
times, however,  it  consists  of  some  novel  device,  arbitrary  char* 
acter,  or  fancy  word,  applied  without  special  meaning,  and 
which  by  use  and  reputation  comes  to  serve  the  sai;ne  purpose: 
/n  rt  Trade-Mark  "  Alpine,''  29  Ch.  Div.  877;  In  re  James'e 
Trade-Mark  {Jamee  v.  Soulby)^  33  Oh.  Div.  392;  Jay  v.  Ladler^ 
40  Ch.  Div.  649;  In  re  Austraiian  Wine  Importers,  41  Ch.  Div* 
278;  American  S.  L,  B,  Co.  v.  Anthony,  15  R.  L  338;  2  Am« 
St.  Rep.  898;  Selchow  v.  Baker,  93  N.  Y.  59;  45  Am.  Rep.  169» 

In  the  case  at  bar,  the  plaintiff  appears  to  have  rightfully 
used  a  label  upon  a  box,  and  a  wrapper  on  the  same,  upon 
which  were  the  words,  ^  Gessler's  Magic  Headache  Wafers, 
manufactured  by  Max  G^essler,  manufacturing  chemist^  Mil* 
waukee.  Wis.,"  as  designating  the  medicine,  prepared  and  sold 
by  him  at  his  place  of  business  in  Milwaukee,  as  ''  a  positive 
oure  for  headache  and  neuralgia."  Such  or  some  oth^r  design 
nation  is  undoubtedly  essential  to  protect  and  increase  his 
sales  of  such  piedicine,  wl4c^>i8,f£^^€^  to  be  meritorious.  For 
that  purpose  coarts  'may  protect  him  against  infringement. 
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And  the  public  Against  deoeptioD,  to  his  damsga  But  it  is 
only  his  trade  and  his  business  which  are  thus  to  be  protected 
by  his  trade-mark.  It  gave  him  no  monopoly  of  the  headache 
business.  He  had  no  patent  upon  the  mixture  or  preparation 
constituting  his  medicine.  There  is  no  claim  that  the  defend- 
ant is  preoluded  from  manufacturing  or  selling  such  medicine 
by  reason  of  any  contract  or  trust  relationship  with  the  plain* 
ti£  These  things  being  so,  the  plaintiff  had  no  exclusive 
right  to  such  mixture,  preparation,  or  sale:  Chadwieky.  CovM^ 
161  Mass.  190;  21  Am.  St  Bep.  442.  The  defendant^  or  any 
other  person,  therefore,  was  at  liberty  to  manufEtcture  or  sell, 
as  bis  own,  a  similar,  or  even  the  same,  mixture  or  preparation 
as  a  cure  for  headache,  proyided  he  did  so  in  a  manner  not 
calculated  to  mislead  incautious  persons  into  the  belief  that 
they  were  buying  the  medicine  manufactured  and  sold  by  the 
plaintiff  or  some  one  else:  Chadvnek  y.  CovM^  151  Mass.  190; 
21  Am.  St  Bep.  442.  See  also  Singer  Mfg.  Oo.  t.  Loog^  L.  B.  8 
App.  0. 16. 

The  medicine  sold  by  the  defendant  as  a  ''  cure  for  head- 
ache and  neuralgia"  was  put  up  in  boxes  similar  to  those 
used  by  the  plaintiff,  and  purported  to  be  '*  manufactured  at 
Brown's  Pharmacy,  Marquette,  Mich.''  Upon  each  box  there 
was  a  label  containing  the  words,  "  W.  J.  Brown's  Alpha  Wa- 
fers," or  "Brown's  Alpha  Headache  Wafers";  and  the  wrap- 
per thereon  contained  the  words, "  Alpha  Wafers  for  headache 
and  neuralgia,  manufactured  only  at  Brown's  Pharmacy,  Mar- 
quette, Mich."  There  is  no  claim  that  the  medicine  sold  by 
tlie  defendant  was  not,  in  fact,  manufactured  by  Brown  in 
Michigan,  as  thus  stated.  As  indicated,  Brown  had  the  legal 
right  to  manufacture  such  medicine,  and  sell  or  authorize  the 
sale  of  it,  as  his  own,  in  a  manner  not  calculated  to  mislead 
incautious  persons.  He  had  the  same  right  to  build  up  a 
trade  for  the  medicine  so  manufactured  by  him,  through  the 
agency  of  the  defendant,  and  have  the  same  protected  by  his 
trade-mark,  as  the  plaintiff  had:  Brown  Chemical  Co.  ▼.  Myer^ 
81  Fed.  Bep.  453.  There  is  no  claim  that  the  defendant  ever 
used  upon  any  of  his  boxes,  or  in  any  of  his  labels  or  wrap- 
pers, the  words,  "  Oessler's  Magic,"  or  either  of  those  words, 
in  connection  with  other  words  or  alone,  or  that  he  ever  in  any 
way  indicated  that  the  medicine  so  sold  by  him  was  manufac- 
tured by  the  plaintiff,  or  in  Wisconsin,  or  by  any  other  person 
than  Brown,  at  Marquette,  Michigan.  It  is  therefore  very 
manifest  that  the  defendant  never  infringed  the  plaintiff's 
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trade-mark,  unless  he  did  so  bj  fhe  use  of  tbe  word  ^  Waftn,'^ 
or  the  words  *'  Headaohe  Wafers,''  or  the  words  ^^  a  giuumiteed 
cure  for  headaohe  and  nenralgia,''  or  ^a  positfTS  oorefiir  head- 
ache and  neuralgia.'' 

It  appears  that  the  plaintiff  registored  as  his  trade-maik 
the  words  **  Magio  HeadaohOi"  but  he  nrither  has,  nor  oooid 
have,  any  exclusive  right  to  those  words,  in  a  ease  like  thi% 
by  reason  of  suoh  registration,  nor  does  his  counsel  claim  any: 
Trade^mark  Oa^u,  100  U.  8. 82.  Besides,  as  stated,  the  de- 
fendant has  neyer  used  the  word  ^ Magio''  at  all;  and  snoh 
registration,  if  yalid,  would  not  give  the  plaintiff  any  right  to 
the  word  '* Headache"  alone,  or  in  some  other  connection: 
Oorbin  y.  Gould,  188  U.  8.  808.  True,  the  directions  on  the 
label  used  by  the  defendant  are  substantially  the  same  as  the 
directions  on  the  plaintiff's  labeL  But  the  plaintiff  makes  no 
claim  to  any  copyright  upon  such  directions;  and  it  is  not  tho 
office  of  a  trade-mark  to  ^  authorise  a  monopoly  upon  flrag- 
ments  of  the  language,  nor  the  ezclusiTe  appropriation  of  worda 
in  common  use  descriptlTO  of  common  objects  and  qualities. 
It  has  often  been  decided  that  words  which  were  merely  de- 
scriptive of  the  kind,  nature,*  style,  character,  or  quality  ci  tho 
goods  or  articles  sold  cannot  be  exclusively  appropriated  and 
protected  as  a  trade-mark'*:  Marthall  v.  Piniham^  62  Wis.  678; 
88  Am.  Bep.  766.  See  also  In  re  Ander$M*$  Trade-mark^  26  Clu 
Div.  409;  Street  v.  Union  Bank,  30  Ch.  Div.  166;  In  re  Jametf^ 
Trado-mark  (Jamee  v.  Parry)^  81  Ch.  Div.  840;  Manufa^iiwinf 
Oe.  V.  Trainer f  101  U.  8.  61;  (Boodyear  etc.  Co,  v.  Oaodyear  Rub^ 
Ur  Co.,  128  U.  8. 698. 

We  must  hold  that  the  words  "  Headache  Wafers,"  as  used 
by  the  plaintiff,  whether  together  or  separately,  are  each  in 
common  use  descriptive  of  common  objects  and  qualities,  and 
hence  he  has  no  exclusive  right  to  the  same  as  a  trade-mark; 
and  consequently  there  has  been  no  infringement  of  the  plain* 
tiff's  trade-mark  by  the  defendant 

The  learned  eounsel  fiir  the  plaintiff  contends,  however,  that 
assuming  that  no  specific  trade-mark  had  been  infringed,  yet 
that  the  general  similarity  in  appearance  between  the  wafers, 
boxes,  labels,  and  wrappers  used  by  the  defendant  and  those 
used  by  the  plaintiff  was  suoh  as  to  mislead  customers  exer» 
cising  ordinary  caution  into  purchasing  *'  W.  J.  Brown's  Alpha 
Wafers,"  or  *'  Brown's  Alpha  Headaohe  Wafers,"  as  and  for 
*'  Gtossler's  Magio  Headaohe  Wafers,"  manufactured  and  sold 
by  the  plaintiff    Undoubtedly,  where  the  similarity  is  such 
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if  is  likeljr  to  ChoB  deorite  the  pnblio  to  the  Injmy  of  a  private 
dealer,  an  ioj unction  may  be  granted:  McLean  ▼.  Fleming^  96 
U.  8. 245;  Car9(m  r.  Ory,  89  Fed.  Rep.  777;  Fro$t  v.  Rindikopf, 
42  Fed.  Rep.  408;  Jay  r.  Ladler,  40  Ch.  Diy.  649;  In  re  Dunn'9 
TVod^marl,  41  Ch.  Div.  489.  Bat  where,  as  here,  there  is  no 
meh  snbstantial  similaritji  and  where  there  is  nothing  indi- 
cating that  the  defendant  is  selling  his  goods  as  and  for  tiie 
goods  manufactured  or  sold  by  the  plaintiff,  no  injunction 
should  be  granted:  Liggett  &  Jf.  Tohacco  Co.  y.  Pinter^  128  U.  8. 
182;  Ooodyear  etc.  Co.  y.  Goodyear  Robber  Oo.^  128  U.  8.  598; 
Cerftifi  T.  Gould,  188  U.  8. 308;  I^Uadelphia  N.  M.  Co.  y.  Aoiiis, 
40  Fed.  Rep.  585;  FUieelmann  t.  Starkey,  25  Fed.  Rep.  127; 
Brown  Chemieal  Co.  r.  Myer^  81  Fed.  Rep.  458;  Singer  Mfg.  Co. 
y.  Loog^  L.  R.  8  App.  Cas.  16;  In  re  Anderean^e  Trade-mark^  26 
Ch.  DiT.  409;  8tre$i  t.  Union  Bank,  80  Ch.  Diy.  156;  In  re 
Jmmufo  Trtgde-mark  {Janm  t.  Parry),  81  Ch.  Diy.  840. 

After  a  oarefiil  eonrideration,  we  are  oonstrained  to  hold  that 
the  plaintlir  made  no  showing  entitling  him  to  an  injunction. 

By  the  Cousr. — The  order  of  the  drouit  court  is  reyersedt 
tnd  the  cause  is  remanded,  with  direction  to  dissolye  the  in^ 
ianction,  and  fiir  ftirther  proceedings  according  to  law. 


Ttiira  MiSTt  —  Pmnrti  or.— A  tnUU-nvk  wmj  cooabfc  of  a 
imim  or  poonlkr  MimiigoiiiiBol  of  word%  and  Is  «ood  to  dangnate  oortaia 
SMdi  ■aimfnalnrod  hj  a  paHmlar  poraoiit  Mk  C^gar  Oe.  t.  Pm^  IS  OoL 
«l|  flS  Am  8t  Etp.  S79^  aad  BoUi  Af<  t.  iSr<«^  14S  Fi.  St  SSS;  S4Abl 
fltBopi  i76k  aadaolt^ 

TaAss^MABSB— FacKAsai  or  Wmsoh  AanaLai  WaansD^  vol.— Tho 
ifab  iki9%  or  BMdo  ol  ooBslnutioB  ol  Iho  paokafo  in  whioh  good*  aro  plaood 
hailwiModtoptoUolioaaaatrado>majpki  ffcgiw.Heyl^  laP^SkSSIl 
IIAia8kBop.f7ibaad 


BlOBLOW  V.   SlGKLBI. 
|N  WnooMfVy  ta] 
— DAMnsai^  wnorvof  Baoassm.— Avordlolfoi 
iro  «lMa«ad  dollaa  lor  plaiaMfl^  a  marrlod  woman,  is  not  ozeeosiTo  whM 
■hows  that  dM  had  for  a  long  timo  boon  mbjootod  to  onl* 
and  abnoo  by  iho  dofondaati^  oalminating  in  hor  proo* 
•oation  boforo  a  Jnafeioo  of  tho  poaoo  on  a  ohargo  of  adultery. 
MAUORNrs  Pnosicmav. — Bmnvca  u  ADmannLB  nr  Fatob  of  thb 
FLAmm  TO  Sbqw  Wsat  Ooovbbsd  at  iho  ttmo  and  plaoe  when  and 
whoco  iho  wao  ohaigod  with  tho  oommianon  of  tho  orimo  of  adnltory,  if 
IhoM  wilrhig  tho  ohargo  woro  thoro  preoont  and  daim  that  they  nado 
■uh  ohargo  on  aooonnt  of  what  thoro  bapponod.    Sneh  oridonoe  ia  ad* 
siiwibh^  not  beoanoo  it  tanda  to  profo  the  innooonoe  of  tho  piaintill^  bnl 
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becaiiM  il  wMf  ttnd  to  diow  thml  what  ooooxrsd  did  nol  oonititete  prbb« 
able  oftoae  for  tlM  protecatioii«  And  perhaps  it  may  alio  ba  admiasibla  at 
tending  to  show  innocenoa  of  the  arima  oharged. 
FBAcnoB  — EviDBNOB.  — Wbbsi  ▲  Wmms  bkuto  Swirv  in  laaponding 
to  a  question  makai  an  answer  whiah  ia  not  admiisiUab  iha  party  in- 
jured thereby  should  more  to  strike  it  oat|  and  failing  to  do  thi%  osanol 
afterwards  oomplain. 

MaLIOIOITS    PBOSlOUTXOlf. — JirDOMBNT  OV    ▲  JVSTIOB  OF   VBM    PBAOB  DD^ 

OHABOiNO  THB  AoooBBD  is  prima /ock  avidanoa  of  want  of  probable  aaass 
for  his  proseontion. 

Winkler^  Flanden,  Smith,  BoUwn,  and  VUa$,  and  KirUand 
and  Orimm,  for  the  appellants. 

Roger$  and  HaUf  and  Oeorge  W.  Birdf  for  the  respondent 

Obton,  J.  This  action  is  brought  by  the  plaintiff  against 
the  defendants  for  malicious  prosecution  in  making  and  pro- 
ouring  to  be  made  a  complaint  on  oath  before  a  justice  of  the 
peace,  charging  her,  hy  the  name  of  Clara  Bobbins  SiokleSi 
with  haying  committed  adultery.  The  defendant  B,  Z.  Sickles 
denied  only  the  malice,  want  of  probable  cause,  and  intent  to 
injure,  and  alleged  good  faith  and  honest  belief,  and  good 
reason  to  believe  the  charge  was  true,  and  that  he  had  been 
so  informed,  and  that  her  general  reputation  for  chastity  was 
bad.  The  defendant  Zachariah  Sickles  made  the  same  denials 
and  allegations,  and  in  addition  thereto,  that  he  had  nothing 
to  do  with  the  prosecution.  It  appears  that  the  plaintiff 
was  formerly  the  wife  of  John  Sickles,  the  brother  of  B.  Z. 
Sickles,  and  son  of  Zachariah;  and  from  the  testimony  ad* 
mitted  to  show  the  malice  of  the  defendants,  it  appears  that 
she  had  been  for  a  long  time  the  subject  of  their  outrageous 
bad  treatment  and  abuse,  to  an  extent  which  it  is  not  neces- 
sary or  proper  to  mention  beyond  this  general  statement. 

The  jury  found  a  verdict  for  the  plaintiff  of  five  thousand 
dollars;  and  it  may  as  well  be  said  here,  in  answer  to  the  last 
point  made  in  the  brief  of  the  learned  counsel  of  the  appel- 
lants, that  we  think  the  verdict  was  warranted  by  the  testi- 
mony, and  is  not  excessive  in  amount.  The  testimony  is  very 
Tolntniuous,  and  there  is  no  occasion  for  reviewing  or  making 
any  Btatement  of  it  on  any  question  going  to  the  merits  of  the 
case,  and  we  shall  therefore  confine  ourselves  to  the  assign- 
ments of  error. 

1.  It  seems  that  the  adultery  charged  was  mainly  located 
at  the  place  and  on  the  occasion  of  a  certain  picnic  at  the 
house  of  the  witness  Charles  Woelfer,  in  the  town  of  Deerfield, 
about  the  Ist  of  September,  1886,  and  the  said  witness  was 


asked  10.  to  the  plaintiflrs  conduct,  ritnatiQii^  aad  circom- 
itsncea  irbile  at  and  about  sf^jd  picmc,  in  order  to  i^qw  th^t 
•M  wyui  npt  ffflfj^otfii^  f^i  charged,  at  least  on  that  6oca8ion. 
The  affer  .at  thia .  teaHnjony '  was  objected  to  hj  the  learned 
ooqpflel  of  ih0  ^pipaUaofs,  on  ^  JEFopi^d  that  \b»  pl|di^tiff!s 
foilt  or  innooenoe  was  not  at  issue  in  the  case.    The  oonrt 
hpld  ths^t  it  iraa  groper  to  ot^pr  fiitch  proofi  ii  appearing  that 
tbe.tran^aotiop^  ft.that(piqpio,^7er<^  Jt^^  fbond^tifm  9(  at  least 
PMt  of  .t^  t^timony  .91^  ,thp  ^api^ipatioii  before  tl^Q  justice. 
IJw  bnsbaQd  of  the  plaintiff,  ^ohn  Si^ckles^  FA^r  ^t  th^picnip, 
Mid.ki^w  foi^ething  of  the  coqdOipt  of  his  wi^e;Oi}  tl^t  oooa- 
lioD*.  7ThftiiefpHdftn^.9^te  fn  ttl^jI:,a^mr,tbAtJB4.2.JSickl9• 
ms  informed  b^  dhrers  persons  that  the  plaintiff  was  guilty 
of  the  charge,  and  if,  in  thalr  .4|BfegSfl||  ihe  grpunds  s^t  ii)p 
cbtfg^were  in  part  .what  occurred  at^tbitt  picmc,  they  must 
luuBS  been  inlbrmedof  it    The  defendant  B.  Z.  Sickles  testi- 
fied  that,  he  was  informed,  at  least  in  part,  of  what  09curred 
tkere.  .  Tbis.  eyidenpe  scarcely  raises  the  quj^stion  whether  it 
WIS  .prqper  for  th^.  plaintiff  to  proye  her.  ipoocenise^    It  was,  to 
tbs  extent  offered  and  admitted,  proper  to  show  that  nothing 
oeomrred'A^rth^,  picniQ of  a  SQspiciQUS  character,  or  that  con- 
stHated  probable  cause  for  the  complaint    It  was  incumbent 
oa  the  plaintiff  tp  prove  a  want  of  probable  cause,  and  if  her 
offen^  w^  located,  even  in  part,  as  seems  to  have  been  the 
case^at  orab^ut,  that  picnic,  or  confined  to  that  occasion,  she 
mat  g0;t^ere  io  show  the  want  of  probable  causci  and  show, 
i(  she  can,  that  jufthing  occurred  on  that  occasio;i  to  j.ustify  or 
•sense  the  p^;o^ution.    This  would  seem  to  be  directly  within 
the  isfoe.    Bat  the. tei^tlmony  offered, may  have. been  proper 
6TW  to  prove  negatively,  that  thi^,  plaintiff  was  .innocent  of  the 
•h^ga^    It  iJi;P^oper  for  the  defendant  to  inj;rodifce,pviden^e 
tesdiog  to  .show  that  the  plaint|ff.  Tfss  gi^ilty  of  th^  charge, 
both  in  proo/  of  probable  causcj  and  in  mitigation  of  damages, 
sad  without  proof  that  he  was  ii^formed.  of  the  testimony  be- 
far^  \m  made  >the  charge:  B^con  Y^.townCj  4  Cuab.  2^17;  Bell 
▼.  Pearcyf.  6  Ired^SSj  Plunumr  v.  jO^e^n,  S.Hawks,  66;  14 
Am.  p^  61^  1  .jaimard,.  qn  .Tofts,  47ll    T^e.,  guilt  of  the 
ploiotiff  being* a  proper- issue  for  the  defendant,  there  appears 
Dpgood  i:easop  why  the  plaintiff  may  not  rebut  such, eyidencte 
ffven  or  auticipatec^,  a,nd,  ^how^that  sb^  was  innp^nt  of  tl^ 
chgirge;  and  if  the  deifeadant  may  do  this  without  showing 
attjr  pcevious  knpwledge,  of  the  testimony,  why, fa^3^  npt  thp 
p)4iqjiff? ,  3st  it  seems  to  bet  bpLd^^io^  the  cases  j:)ite4  b^  ^pfi 
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learned  oonnsel  of  the  appeUante,  that  enoh  eyidenoe  !•  proper 
for  the  phiiDtiff  if  the  defendant!  had  knowledge  of  it  before 
they  oommenced  the  prosecution:  Oscil  y.  Clarke^  17  Md.  606; 
King  y.  Colvtn,  11  R.  I.  682.  The  prosecution  seems  to  hmye 
been  based,  in  part  at  least,  on  what  the  defendants  had  been 
informed  took  place  at  the  picnic,  and  the  defendant  B.  Z. 
Sickles  testified  that  one  Timothy  O'Herrin  told  him  that  he 
was  at  the  picnic,  and  saw  the  plaintiff  and  Tony  Hoover  to- 
gether under  very  suspicious  circumstances  in  Woelfer's  barn. 
This  certainly  put  the  defendant  on  inquiry  of  the  plaintiflTs 
conduct  at  the  picnic  generally,  and  it  may  properly  be  in- 
ferred that  he  was  informed  of  it  This  would  make  the  eyi- 
dence  offered  admissible,  according  to  the  position  asaamed 
by  the  learned  counsel  of  the  appellants. 

2.  The  witness  Charles  Woelfer  testified  that  the  plaintiff 
was  at  the  picnic,  and  at  one  time  she  was  in  a  tobacco-shed 
while  it  rained,  with  others;  and  her  husband,  John  Sickles, 
came  in  and  spoke  to  her.  The  witness  was  then  asked  by 
the  plaintiff's  counsel,  '*  What  did  he  say  to  her? ''  This  was 
objected  to  by  the  defendants'  counsel.  The  court  ruled  that 
the  plaintiff's  counsel  **may  show  what  took  place  there." 
This  ruling  was  excepted  to  by  the  defendants'  counsel.  This 
must  haye  been  understood  to  mean  what  took  place  between 
the  plaintiff  and  others,  with  a  yiew  of  showing  that  nothing 
improper  took  place,  so  far  as  the  plaintiff  was  concerned,  as 
the  court  had  already  ruled  that  the  transactions  at  the  pic- 
nic were  proper  to  be  shown  with  that  view.  It  follows,  therefore, 
that  the  court  virtually  sustained  the  objection  to  the  question 
asked,  and  suggested  the  proper  question,  "  What  took  place 
there?"  But  the  witness  volunteered  to  answer  the  question 
as  put  by  the  counsel,  rather  than  to  answer  the  question  as 
modified  by  the  court,  and  he  answered:  *'  Well,  he  says:  *  You 

Q        d  d n  w— el  What  are  you  doing  in  here  amongst 

all  these  men?'  and  he  kind  of  made  towards  her,  and  she  cried, 
and  says  she  had  come  out  of  the  rain."  This  is  claimed  by 
the  learned  counsel  of  the  appellants  to  be  such  an  error  as 
ought  to  cause  a  reversal  of  the  judgment  Besides  its  im- 
materiality, the  learned  counsel  contend  that  this  improper 
answer  was  responsive  to  the  question,  and  was  calculated 
to  prejudice  the  jury  against  the  defendants,  they  being  the 
father  and  brother  of  the  plaintiff's  low  and  brutal  husband, 
and  by  showing  that  hatred  and  abuse  of  the  plaintiff  were 
the  characteristics  of  the  whole  family.    The  answer,  as  well 


JuBe^  IWL]  Bnmuom  «•  Bmam,  tt 

10  the  original  qnettioo,  was  dearly  imgngm.  What  the 
husband  said  oq  that  aooamon  had  nothing  ta  do  with  tha  oon* 
duct  of  the  plaintiff  in  respoot  to  tha  orime  ehargad,  and  it 
etn  easily  be  seen  bow  the  plaintiff's  ooansel  eould  use  this 
SDswer  as  a  make-weight  befim  the  juiy.  Tliere  was  already 
too  mupb  teatimony  of  this  husband's  abosife  treatment  of 
his  wife,  the  plaintiff,  to  be  jastiited,  exeept  as  being  oonnected 
with  tiiat  of  the  defendants,  without  adding  to  it  this  horrible 
instance  of  it  occurring  in  the  absence  of  the  defendants.  But 
ILU  was  not  the  error  of  the  court  Tha  court  ruled  correctly. 
The  plaintiff 'a  counsel  ought  to  ha^e  withdrawn  or  modified 
the  question,  and  perhaps  tliey  intended  to  do  so,  and  would 
hsTS  done  ao  if  the  witness  had  not  been  swift  to  answer  it. 
But  the  defendants'  counsel  omitted  to  obtain  a  ruling  of  the 
eourt  upon  the  answer.  Tha  court  ruled  upon  the  question 
eorreetly  by  suggesting  a  proper  one.  That  was  excepted  to^ 
hot  it  waa  no  error.  We  think  that  the  conditions  were  such 
ss  to  impoee  upon  the  defendants'  counsel  the  duty  to  ask  the 
eoort  to  strike  out  the  answer,  and  if  that  motion  had  been 
dmied,  it  would  have  been  an  error  of  wliich  they  might  have 
eanse  to  oomplain. 

8.  The  oourt  instructed  the  jury  that  ^  the  judgment  of  the 
justice  diaoharging  the  plaintiff  on  the  examination  is  prima 
JaeU  eridence  of  want  of  probable  cause,  but  it  is  not  conclu- 
ftfe  on  the  subject^  and  you  are  to  determine  the  question,  con« 
ndering  that  &ct  and  all  the  other  evidence  bearing  on  the 
question,"  etc.  This  is  assigned  as  error.  The  learned  coun- 
sd  of  the  aj^llants  contend,  that  altliough  it  is  proper  to 
btroduoa  the  judgment  to  show  the  end  of  the  prosecution  as 
a  eondition  precedent  to  the  action,  yet  it  ought  not  to  be  used 
to  their  diaadvantage  in  the  action,  in  violation  of  the  maxim, 
Am  iiilsr  aiios  acta  aUmi  noosrv  nan  debet,  as  it  was  in  a  pro- 
eeeding  between  tha  state  and  the  plaintiff,  in  which  the  de- 
fcndants  were  neither  parties  in  fact  nor  in  interest  or  privies, 
lad  should  therefore  not  be  used  as  evidence  in  a  civil  acti(5n 
between  themselves  and  the  plaintiffs  to  prove  any  issuable 
fKt  sgunst  them,  such  as  a  want  of  probable  cause  for  insti* 
tnting  the  prosecution. 

The  rule  of  this  most  venerable  and  useful  maxim  cannot 
have  full  application  to  a  prosecution  before  an  examining 
magistrate  in  this  state.  The  defendant  in  this  suit  was  the 
lole  complainant  who  set  the  prosecution  on  foot  against  the 
f^tintiffi  and  who  had  the  right  to  produce  the  witnesses,  and 
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the  issiie  was, ^probable  eafise  for eharging«<k6  fdao^er  with 
the  6ffen^'';  and  the  jndgiHeat  of  disohargi  tn* baaed  npoii^ 
^Vbiitorprobablecatne";  and-'ff  ^th»ooiil|M«it  was  willfiil 
kiA  malici6a8  aiid  Witbbdt  {^rbbkbte  dttua,'^  tha  juatioe  may 
'/  enter  judgment  agaiiiet  the  eSmplainant  for  aU  tho  ooata  of 
the  proceeding,  including  witneas  fees  **:  Bey.  Stata.,  oec  479L 
the  defendant  ootild  isdA^oeiyiM»  IMlUd  As  a  itriufgor  to  that 
proceeding  and  judgment  the  joatioe  inay  adjudieate  tho 
8ft me  iasues  that  are  inyolved  in  this  oaaOi  —  tnllftil  and 
malidiooB  prosecution 'withontf'p¥Ob)BMo  oaOSe,— and  enter  a 
money  judgment'  against  the'^defendani.  Why,  then,  ahoald 
not  the  same  judgment  be  at  least  prima  faeU  eridenoe  against 
him  of  want 'of  prbbkbl^  ca%is^  ifl  fhii  iotionT  '  this  is  a  yery 
different  oaro  from  thai  contemplated  by -the  abo^  ^naxioL 
It  seems  to  me  that  there  is  yery  ^Irong^  reason  ^fer  {(Lying  ilie 
judginent  sdch  an  effect  ih  this  action,  ^nic^taiaxim  would 
haye  mutih  greater  application  lo'mJtid]gmeiit  of' acquittal  af« 
ter  the  trial  of  theplaitltiff  0B'inditotfMtatK>r  fefiNrmatioiL  The 
defbndanit  would  be  much  6)6r6-a  stranger  lo  such  a  proceed- 
ing tlian  to' such  a  prosecution  bdfdr^  an  etramining  magistratei 
and  the  judgment  would  not  determine  the  same  issues.  In 
Yhi  former,  it  is  guilty  or  ndt^flty;  UAd  iti  tfatr  latter,  proba- 
ble cause  or  the  want  of  it  ni  this  action^  thi  plisdntiff  mast 
proye  want  of  probable  cause  and  malice  of  the  defeddantsin 
ini^ituting  the  prosecution.  In'that  caee,'bbth'ofthese  iseaes 
were^ tried  and  found  against -th^tn^,  ahd  ther^^warbdth  a  judg- 
ment of  discharge  and'  One  against  the  complainant  for  tl^e 
costs,  according  to  tke  aboye  statute.  If  the  tj^efendant  was 
not  strictly  a  party  to  that  {Arooeeding,  he  wlui*  at :  least  priyy 

to  and  ihterwted  fei  it  •    >  *  '"^    •»    ^'     *-\    -^   

'  'Bui  we  ihink  that  the  authorities  preponderate  iU  fayor  of 
the  introduction  of  the  judgment  of  disoharge,^  boHi  as  evideneb 
that  the  proceedings  were  etidbd,  Md^aSprt^ta'/iMie'eyidence 
of  a  want  of  probable' cause.'  Most  of  the  cases  cited  by  the 
learned  counsel  of  the  appellants  were  of  triids  andi  acquittals, 
and  therefol^  not  in  pcint  The  briefs  on  both  sides.on  Uhs 
question  are  especially  able,  learned,  and  exhaustiye.  The 
most  creditable  elementary  works  agree  upon  the  piopositioa 
that  ^  the  discharge  of  the  plaintiff  by  the  examining  magis- 
trate is  prima  fads  eyidenee  of  the  want  of  probable  cause, 
sufficient  to  throw  upon  the  defendant  the  burden  of  proying 
the  contrary  *':  2  QreenL  By.^  see.  465;  Cooley  on  IVvrtti  184; 
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1  Aok  Lead.  Cu.  268.  The  fbUowiog  axiChorftfee  eUed  In 
mpondeoi't  brief  raetain  the  propoeitioii  with  saoh  oogent  and 
iQffideot  Teaeona  aa  to  commend  them  to  oor  jodgmenit 
Ftttol  T.  Cwre^  18  W.  Va.  42;  NichoUtm  j.  OaghiU,  6  DowL  A 
B.  18;  Fro9i  r.  HoUand,  76  Me.  112;  /otMf  t.  Finch,  84  Va. 
S4D;  Johnston  r.  MaHin,  8  Mnrph.  249;  Bostiek  y.  RtUherfardy 
4  Hawka,  88;  Hummer  ▼•.  Qh&en,  8  Hawks,  68;  14  Am.  Deo. 
672;  8appingt&n  T.  Wat$(ml  Sb  Ifo.  8^;'  BrhrU  y.  Higgins,  10  Ma 

nUrbaA,  87  Md. ja62y.Coe1ifiMw^.  Btav£bay,2  McMulL  270; 
89  Am.  Dea  124;  Or^  y.  Ohubh,  7  Tex.  608;  68  Am.  Dec. 
IS)*  WSKamm^  YonrnMUr^S  Mo.  888;  41  Anu  Dec.  647;  John^ 
m  y.  Chamben^  10  Ireciy  M^rtTiaiania  y.  Norwood,  2  Yerg. 
l»>^fidfiiAabft;r,  ffpniOanl,  86  La.  Ann.  103;  PIcwan  y.  Zouim^ 
eM  lottery  Co.*,  84  La.  Ann.  246.,  ^ 

U  ie  nnneceasai^^  to  reyiew  the  anthonties  cited  m  appel- 
liDti'  drieC*  HBomo  or  Chem'Sttstidn' the  contentioB  of  the 
Iwiftd  leonnaa^  a^  tha,  aHtfUants,  that  the  judgment  of  die- 
diarge  of  the  plaintiff  by  the  examining  magistrate  is  n^t^eyen 
HSKti^  oi^d^nce  of  want  of^j^robable  cause;  but  we  cannot 
mcjirm  j^e/reajpns^giyjpiu^^  One  of  the  reasons  giyen  is,  that 
{here  is  no  soHmnitj,  c^r^inty,  .or  conchiBiyenesB  of.sueh'a 
judgment  of*w  ordinaS'y  justic^^^  is  likely  to  be  ignorant 
or  mmaiceci.^  .TIKv  law  preSufaed  tWjustfce^bcfth'capabld'a  Jd 
Iiooeet,  anil  nis  judgment  in  ^lich  a  case  is  as  conclusfye  as 
that  of  any  other  court  withiiThis  jurisdictioni  It  wonld  hardly 
do  16  te^  the  cohclii^y^hd^'  'of  the  judgments  '6f  otbbi'  cbtfrta 
by  me  £cme  rule  ot  criticism  of  the  judges, 
"^e  muWfii,fal%ereforirt1/al  Watb^b  instrfamioh  o^  the 
court  to  the  jury,  that  '^  (he  judgijaent^of  the  justice  dischar- 
pog  tHepHin  tiff  dnthS  examination  is  prima  facie  eyidence  of 
WnC8f  pf6b]Eib1e  6au^,^^^k  'b^ect,''ahd  i^Buift^itied  by  rea- 

iBIlyJftie^fe^^^^  '  '    ^^'    '   "  ^'^  *'  '  '  ^    *' 

.  By  ihe*]ConBT./^The^' judgment  of   the  circuit  court    ia 

MJ^Mdbtt  •ifBO!iMvMi--<S«^^Mfoa  ^Defendant's  oondnotand  deolan- 
llMaid*  lliiiillHkfeloir  ai  'ttie'fNUiieii  *  nmj  -be  *«ddmoed*  in'  eyidenOe  to  proro 
Mlio^  ^^99-  ▼.  IFaAsr,  3  GUI  k  J.  377;  22  Am.  Deo.  329. 

jtuLsnouB  ^o^oimoH,—  OpifTicmo.N  qr  ,4oquittal  bt  Jasnoi  ov  thb 
ftAtm  AM  SyiptKOS  ov  Pko'bablb  Causb.  —  A  conviction  b«fore  &  jnstioe^of 
tM'pit^^  dbiicliiirrt  >yldteoe  of  probablo  omm:  iiilonu  t.  Bichull,  120 
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bd.  110}  Sf  Am.  8t  Bifw  876^  uid  ■•!•.    la  aa  ■■M—  for  maliffl'ww 
•ntioo,  it  ii  prapw  for  the  Jadga  to  iastraet  tlw  Jwy  tluHt  plaiatiff  had 
aaqaittod  hj  a  Jattto  of  tho  peaeos  OtHM  ▼.  OtUnB,  116  bd.  IJL 
logiaphio  aoto  oaiahjoolof  ■wljoioai  Bwnoatia^  aoa  Jlwif; 
URopbUB-lil 
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Baannu.Tio«  ov,  Tailubb  to  lHDiz.«UBdir  aitatataiatiihlpt 
oaoh  rtgiftor  of  daods  to  koap  iadasoo  ia  whidi  tha  ainiM  af  graaftaia 
fflut  ba  aataiad  ia  their  alphabatioel  order,  a  tax  dead  k  aa*  Mifevdad 
aa  reoordad  nor  aa  adniiaoible  ia  aridenoe  aatil  it  ia  indagad. 


Bjsctmbnt.    Plftintiff  claimed  ander  a  tax  titla.    Thm 
Teyanoes  upon  which  he  relied  were  excluded  from  OTidenoa 
becanae  they  had  not  been  indexed  by  the  legiiter  of  dieda» 

and  therefore  the  plaintiff  was  noneoited. 

• 

Oooiyo  L.  WUUam  and  0.  0.  Bdk§r,  ton  tha  appellanl 

Xoiiy  and  Woodward^  and  0ardn9r  and  Oaynor,  Ibr  tha  «•• 
•pondenta. 

OAaeoAATi  J.  It  ia  in  eflbot  conoeded  that  the  dalbndanta 
were  in  poeaesaion  of  the  premiaea  during  tha  timea  in  qoaa- 
tion.  The  plaintiff  daima  title  and  the  right  to  the  poaaeaaion 
of  tha  land  under  and  by  virtne  of  the  record  evidence  of  tha 
two  tax  deeda,  and  the  other  conveyancea  and  tranafen  men- 
tioned in  the  foregoing  atatement 

We  are  forced  to  the  conduaion  that  the  record  of  the  quit* 
claim  deed  from  the  county  to  Weaton,  Kingaton,  and  idnar, 
dated  January  IS,  1872,  and  the  record  of  the  tax  deed  from 
the  atate  and  county  to  the  aame  peraona,  dated  January  7, 
1874,  were  properly  rejected  by  the  learned  trial  court  Tha 
atatute  in  force  at  the  timea  mentioned  and  now  ia  to  the  affaok 
that  each  regiater  of  deeda  ahall  keep  a  general  index,  each 
page  of  which  ahall  be  divided  into  nine  colunma,  with  haada 
to  the  reapectiTe  columna  aa  therein  mentioned,  the  third  of 
wliich  ia  the  *'  name  of  the  grantor,'^  the  fourth  the  nama  of 
the  grantee,  the  fifth  the  deacription  of  the  land,  the  aixth  tha 
nature  of  the  instrument,  and  the  aeventh  the  book  and  page 
where  recorded;  and  <expreaaly  requirea  that  such  regiater 
^  ahall  make  correct  entriea  in  aaid  index  of  every  inatrument 
or  writing  received  by  him  for  record  under  the  reapective  and 
appropriate  heada,  entering  the  namea  of  the  grantora  in  at 
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pbabetical  order,**  etc:  Ber.  Stats.,  see.  769.  Baoh  entries 
operate  as  oonstruotiTe  notiee  of  all  the  fiAots  therein  contained: 
InUmaHimal  L.  Ifu.  Co.  y.  Scales,  27  Wis.  640;  Pringle  T. 
2Hian»  37  Wis.  449;  19  Am.  Bep.  772;  MarwM  y.  Hartmann, 
fiOWi8.667. 

The  manifest  purpose  of  requiring  the  names  of  the  grantors 
to  be  thus  entered  in  the  general  index  in  alphabetical  order 
was  to  enable  persons  interested  in  the  title  to  the  land  to  asoer* 
tain  by  an  inspection  thereof  whether  the  owner  had  parted 
with  or  been  deprived  of  the  title  thereot  *  The  name  of  the 
owner  would  be  generally  known,  or  could  be  easily  ascer- 
tained, and  then  whether  he  had  transferred  or  encumbered 
his  title  could  be  readily  determined  by  an  inspection  of  such 
index,  when  properly  kept  So,  by  such  inspection,  it  could 
be  readily  ascertained  whether  the  county  had  conyeyed  or 
attempted  to  conyey  the  same  for  the  non-payment  of  taxes  or 
otherwise. 

In  respect  to  the  two  deeds  mentioned,  the  names  of  the 
grantors  were  neyer  entered  in  alphabetical  order  in  such 
general  index.  On  the  contrary,  the  only  entries  in  such 
alphabetical  order  were  the  names  of  grantees.  It  is  yery 
elear  that  such  entries  could  be  of  no  sendee  or  notice  to  any 
one,  nnce  no  one  could  be  expected  to  conjecture  who  might 
happen  to  be  a  grantee  in  a  tax  deed,  or  any  other  deed. 
Such  fihould  certainly  be  the  rule  in  respect  to  tax  deeds  by 
which  the  original  owner  is  divested  of  his  title  by  proceedings 
purely  statutory,  and  which,  to  be  available,  must  be  strictly 
pursued:  PoiU  v.  Cooley,  51  Wis.  855;  Ramsay  v.  JJommeZ,  68 
Wia.  15;  Hiles  v.  CaU,  75  Wis.  101.  It  is  to  be  remembered 
that  a  tax-title  claimant  cannot  maintain  ejectment  until  his 
tax  deed  is  recorded,  and  that  it  cannot  be  considered  as 
recorded  until  the  proper  entries  of  at  least  the  essentials  are 
Quide  in  the  general  index:  Hewitt  v.  Week^  59  Wis.  444; 
Lander  v.  Bromley^  79  Wis.  372;  Cornell  Univeniiy  v.  Ifeod, 
80  Wis.  887. 

It  follows  that  the  nonsuit  was  properly  granted. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed. ^^^ 

DnDt— RaonTKATioir— NaoBBsrrT  iob  Indbxiito.  ^  In  order  that  a 
^Md  nay  h%  oooatroetlTa  notioe,  it  mnst  be  dnly  and  properly  recorded  and 
Uopid.  The  indsz  is  aa  Maential  part  of  the  reoord:  Kiiekie  ▼.  Ori/Uh»,  I 
WaA.  49;  SS  Am.  Bt  Bep.  106,  and  note;  extended  note  to  Orem  t.  Omr^ 
ri^Cim,  91  Am.  Dee.  109. 

Ah.  St.  Bar..  You  XXVIL  -S 
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Statb  V.  Hbinbmanv. 

im  WlMMraor,  S8I.J 

OoHCTiTVTiOHAii  Law. — Tbx  Pouob  Powbb  ov  A  Stah  BxriNBS  to  an 
regQlatums  affeoting  tha  liTaa,  limbic  health,  oomforl^  good  ordoTf  morally 
peaoe,  and  sal etj  of  aooiety. 

CovffTiTnnoirAL  LAW-^PHAUfAor.^A  Btatdtb  Riquibiho  that  Evblt 
PKBSOir  KiBrnio  a  Phabkaot  aton  or  ahop  for  retailing,  oomponnd- 
ing^  and  diapeniing  drugs,  medioinea,  or  poiaona  ahall  be  a  regiatored 
pbarmaoiat^  or  haTa  in  hia  employ  a  regiatered  pharmaoist,  and  proTid* 
ing  that  erery  person  desiring  to  beoome  a  regiatered  pharmaoist  ahall 
poaaeaa  oertain  qnalificationa  prescribed  in  the  aot,  to  be  aaoertained  n» 
ttierein  provided,  and  that  a  regiatratioa  fee^  not  exceeding  two  dollar^, 
ahall  be  paid,  ia  constitntionaL 

Pbosecution  and  conviction  on  a  charge  of  keeping  a  pliar» 
macy  without  being  or  employing  a  regietered  pharmacist. 

Henry  D.  Ryan^  for  the  appellant. 

Feihen^  JeffrtB  and  Fifield^  for  the  respondent 

Cassodat,  J.  The  only  defense  here  claimed  is,  that  seo> 
tion  12,  chapter  167,  Laws  of  1882,  as  amended  by  section  8». 
chapter  460,  Laws  of  1887,  imposing  the  penalty  for  the  offense 
named,  is  unconstitutional  and  void.  These  acts,  at  the  time 
named,  in  effect  required  that  every  person  keeping  a  phar^ 
macy  store  or  shop  for  retailing,  compounding,  and  dispensing- 
drugs,  medicines,  and  poisons  should  be  a  registered  pbar- 
macist,  or  have  in  his  employ  a  registered  pharmacist;  and 
that,  if  such  keeper  permitted  the  vending  of  drugs,  medi- 
cines, or  poisons  in  his  store  or  place  of  business,  except  under 
the  personal  supervision  of  a  registered  pharmacist  or  regis-^ 
tered  assistant  pharmacist,  then  he  should  be  liable  to  a  penaltjr 
of  fifty  dollars.  To  become  such  registered  pharmacist,  or 
registered  assistant  pharmacist,  required  the  qnalificationa- 
prescribed  in  the  acts,  to  be  ascertained  as  therein  provided, 
and  the  payment  of  a  registration  fee  in  an  amount  to  be  fixed 
by  the  board  of  pharmacy,  not  exceeding  two  dollars.  The- 
first  act  gave  one  half  of  the  penalty  recovered  to  such  board, 
and  the  other  half  "  to  the  school  fund  of  the  county  in  which- 
the  suit  was  prosecuted  and  judgment  obtained '^  Laws  of 
1882,  sec.  16,  c.  167.  But  the  second  act,  under  which  the 
case  at  bar  is  prosecuted,  provides  that ''  all  penalties  collected 
under  the  provisions  of  this  act  shall  inure  to  the  school  fund 
of  the  state.''    The  question,  therefore,  as  to  the  validity  of 
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the  act  by  reason  of  any  diversion  of  the  penalties  from  the 
Mhool  fund  does  not  arise. 

The  first  objection  of  the  learned  counsel  for  the  defendant 
is,  that  the  acts  require  all  druggists  in  the  state  to  register, 
Tegardless  of  their  competency  or  experience  in  the  business, 
iod  subjects  each  to  an  annual  license  fee  of  two  dollars. 
The  real  purpose  of  the  law  seems  to  be  to  prevent  any  drugs, 
medidnas,  or  poisons  from  being  put  up  and  sold  in  such  store 
or  shop,  except  by  or  under  the  supervision  of  a  person  of  the 
lequisite  qualifications,  to  be  ascertained  in  the  manner  pre- 
scribed.   Was  it  not  within  the  power  of  the  legislature  to 
thus  protect  the  health  and  lives  of  citizens  throughout  the 
lUts  from  improper,  dangerous,  and  destructive  compounds, 
pat  up  by  incompetent  or  inefficient  persons?    All  courts  agree 
that  the  police  power  of  the  state  extends  to  all  regulations 
affecting  the  lives,  limbs,  health,  comfort,  good  order,  morals, 
peace,  and  safety  of  society,  and  hence  may  be  exercised  on 
many  subjects  and  in  numerous  ways:   Baler  v.  StaU^  54 
Wis.  872;  StaU  v.  Ryan,  70  Wis.  681.    In  speaking  of  such 
power,  Mr.  Justice  Field,  in  a  recent  case,  said:   *'  The  posses- 
noQ  and  enjoyment  of  all  rights  are  subject  to  such  reasonable 
eoaditioDS  as  may  be  deemed,  by  the  governing  authority  of 
the  country,  essential  to  the  safety,  health,  peace,  good  order, 
tnd  morals  of  the  community.    Even  liberty  itself,  the  great- 
«t  of  all  rights,  is  not  unrestricted  license  to  act  according  to 
ooe*B  own  wilL    It  is  only  freedom  from  restraint,  under  condi- 
tions essential  to  the  equal  enjoyment  of  the  same  right  by 
others.    It  is  then  liberty  regulated  by  law'^  Orawley  v.  Chrii' 
(Mteii,  187  XT.  8. 89. 

This  principle  has  been  applied  in  many  ways,  and  to  a  vari- 
€tj  of  vocations.  Thus  it  has  been  held  that  a  state  may  re- 
^mie  locomotive  engineers  therein  to  be  examined  and  licensed 
hf  a  board  created  for  that  purpose,  and  make  it  unlawful  to 
^iperate  without  such  license:  Smith  v.  Alabama,  124  U.  8. 
MS;  Noikvitte  €te.  Ry  Co.  v.  Alabama,  128  XT.  8.  96.  8o  it 
hai  been  held  that  a  state  may  lawfully  regulate  the  manu- 
fitetore  and  sale  of  oleomargarine:  PawM  v.  Penntylvania,  127 
Q.  8. 878^  affirming  P&wM  v.  dmrnonweaUli,  114  Pa.  St.  266; 
(0  Am.  Bop^  860;  dmrnonweaUh  v.  Weim,  189  Pa.  8t  247;  28 
Am.  8i  B^  182;  People  v.  Arenri>erg,  106  N.  Y.  128;  69  Am. 
Kep.  48&  So  it  has  been  held  that  the  state  may  lawfully 
nqidre  •vmry  practitioner  of  medicine  therein  to  obtain  a 
ioum  ftwn  a  state  board  created  therefor,  as  evidence  of  Us 
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qaalification  to  so  practice,  and  make  it  unlawful  to  practice 
without  first  obtaining  such  license:  Dent  v.  WeH  Viiyimia^ 
129  U.  S.  114;  Eastman  y.  State,  109  Ind.  278;  58  Am.  Rep. 
400;  WiUiams  v.  People^  121  111.  84.  A  similar  rule  has  been 
applied  to  the  practice  of  dentistry;  Oosnell  v.  Staie^  52  Ark. 
228;  StaU  t.  Vanderaluis^  42  Minn.  129;  State  y.  Creditor,  44 
Kan.  666;  21  Am.  St.  Rep.  806.  Also  to  persons  engaged  in 
the  business  of  plumbing:  Singer  y.  State,  72  Md.  464. 

The  case  at  bar  was,  in  effect,  recently  decided  in  New 
Hampshire,  where  it  was  held  that  a  statute  of  that  state 
which  required  the  retailer  of  drugs,  medicines,  etc.,  to  submit 
to  an  examination  and  procure  a  license  is  within  the  police 
power  of  the  state,  and  is  not  a  tax  on  the  business,  nor  does 
it  depriye  of  property  without  due  process  of  law:  State  y. 
Forcier,  66  N.  H.  42.  Tn  that  case,  as  here,  it  was  claimed 
that  the  fee  required  to  be  paid  by  the  act  rendered  the  same 
illegal,  but  the  court  said:  ''The  fee  of  fiye  dollars  to  be  paid 
by  the  applicant  for  a  license  to  engage  in  the  business  of  an 
apothecary  and  druggist  is  merely  an  equiyalent  for  the  ser* 
yice  rendered  by  the  commissioners  in  making  the  examina- 
tion and  issuing  the  license,  and  cannot  be  considered  as  a  tax 
upon  the  business,  or  as  depriying  the  applicant  of  his  prop- 
erty without  due  process  of  law":  State  y.  Forcier,  66  N.  H. 
42.  To  the  same  effect  is  Smith  y.  Alabama,  124  U.  S.  466; 
NaehviUe  etc.  FCy  Co.  y.  Alabama,  128  U.  S.  96. 

The  cases  cited,  especially  those  from  the  supreme  court  of 
the  United  States,  oyerrule  the  defendant's  objection,  to  the 
effect  that  he  has  been  depriyed  of  his  property  without  due 
process  of  law,  or  denied  the  equal  protection  of  the  law, 
within  the  meaning  of  section  1  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  Due  process  of  law, 
within  the  meaning  of  that  section,  is  secured  when  the  law 
operates  on  all  alike,  and  no  one  is  subjected  to  partial  or  ar* 
bitrary  exercise  of  the  powers  of  goyemment:  CalwelX  y.  Texae, 
187  U.  S.  692. 

So  it  is  manifest  from  the  authorities  eited  that  the  act  in 
question  if  not  open  to  the  objection  made  by  counsel,  to  the 
effect  that  it  delegates  legislatiye  power  to  the  board  thereby 
created.  The  yesting  of  such  and  similar  powers  in  boards 
oreated  for  the  purpose  has  been  quite  common  in  the  admin- 
istration of  the  law,  and  is  manifestly  a  legitimate  exercise  of 
legislatiye  power.  In  addition  to  cases  cited,  see  Train  y.  Aw- 
ton  Dirinfeeting  Co^  144  Mass.  623;  Trageser  y.  Qray^  73  Md* 
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iSO;  S6  Am.  St  Bep.  687.  To  perform  well  the  dotles  of  a 
pharmaoist  requires  special  education  and  skilL  The  persons 
dogaged  in  such  service  have  intrusted  to  them  the  health  and 
fives  of  the  people,  and  hence  they  take  upon  themselves 
grave  responsibilities.  It  is  certainly  within  the  province  of 
the  legislature  to  protect  the  public  against  the  imposition  of 
iDCompetency  and  inefficiency  in  such  matters. 

By  the  CouBT.    The  judgment  of  the  circuit  court  is  af« 
firmed. 


ConrmmoHAL  Law — Pouob  Powsb  —  Dsmnnoir.  ^  Tb«  polioe  power 
<f  tht  ttota  k  the  power  Tested  in  the  legisUtnre  to  enact  10011  wholeeome 
•ad  reuonable  Uwe,  not  in  confliot  with  the  etate  or  federal  eonttitntion,  aa 
mj  be  eondneiTe  to  the  public  good:  8UU0  t.  Moertt  104  N.  O.  714;  17  Am. 
8t  Bep.  696*  and  note;  People  ▼.  Wagner,  86  Hioh.  694;  24  Am.  St  Rep^ 
\i\,  and  note. 

OoiTffrmrnoKAL  Law — Pharhaot.  —  Aa  to  the  conetitntionality  of  etat- 
Hm  rBgnUting  the  practice  of  pharmacy^  tee  PeopU  ▼•  Moarmamt  86  Mioht 
m;  Stater.  Daaaldmm, 41  Minn.  74. 
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(hnmAOT,  Altbrixo  Wurrsir,  bt  Pasol.— Parol  evidence  ia  admtiaible  to 
prore  that  a  written  contract  haa  been  added  to,  ohaoged,  or  anperaeded 
by  aa  oral  agreement.  Therefore,  thongh  a  thrashing  machine  was  told 
V7  a  contract  in  writing,  providing  that  if  within  five  days  from  its  first 
aie  it  should  tail  to  fulfill  the  guaranty  given  with  it,  notice  should  be 
given  to  the  vendor  or  his  agents  stating  the  respects  in  which  it  had 
holed,  and  that  the  defective  parts  should  be  returned  to  the  place  where 
rtceived,  the  vendee  may  prove  that  after  he  had  received  the  machine 
■ad  become  aatisfied  it  would  not  fulfill  the  warranty,  he  notified  the 
sgentof  the  vendor,  and  oflfored  to  return  it»  and  the  latter  thereupon  so- 
lieited  him  to  keep  the  machine  a  longer  time  than  the  contract  allowed, 
ead  agreed  that  if  all  defects  were  not  remedied  it  might  be  returned  to 
the  vendor. 

HnoPAL  ASD  AoBHT.  •»  Av  AosHT  HATIKO  PowiB  TO  SxLL  thrashing  ma- 
chines for  his  principal  within  a  deeignated  territory  is  presumed  to 
bave  aatiiortty,  when  the  vendee  refuses  to  accept  a  machine  because  of 
drfseks  Ib  ita  work,  taagree  that  it  may  be  retamed  on  trial  a  longer 
tlaie  tiiao  apeoified  in  the  written  contract  of  eale,  and  that  it  ahoald  be 
fixed  up  and  made  to  work  satisfactorily. 

CttHMMSt  SrSUmiMG  THAT  AlL  COHTHAOn  MUST  BS  W  WrITIHO.  — Not- 

vithstaading  a  daoae  printed  after  a  vendee's  signature  to  a  written 
eontraet  of  sale,  atating  that  '*  no  verbal  agreement  of  anj  kind  apper- 
tiiaiagto  thla  m6m  will  be  recogniied,  and  that  all  agreements  nmat  be 
It  writin|^*  tlw  agent  of  a  vendor,  having  power  to  make  the  original 
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■ale,  and  power  to  make  a  new  contract  in  writing,  is  anthoriaad  to  enter 
by  parol  into  a  new  agreement  extending  or  modifying  the  teniM  of  ihm 
original  agreement. 

Action  to  recover  the  consideration  paid  by  plaintiff  for  a 
thrashing  machine,  on  the  ground  that  it  did  not  fulfill  the 
warranty  under  which  it  was  sold.  Verdict  and  judgment  for 
the  plaintiff. 

MorrU  and  Morris^  and  Burr  W,  Jones,  for  the  appellant. 

F.  J.  and  0,  F.  Lamh^  and  John  M.  Olin,  for  the  respondent. 

CoLB,  C.  J.  In  this  case  the  plaintiff  seeks  to  recover  the 
consideration  which  he  has  paid  for  a  thrasher  which  the  de- 
fendant company  sold  him,  with  an  express  warranty  that  with 
proper  use  and  management  the  machine  would  do  as  good 
work  as  any  other  of  its  size  made  in  the  United  States.  The 
plaintiff  claims  to  have  fairly  tested  the  machine,  and  found 
it  defective  and  not  fulfilling  the  warranty,  so  he  returned  it 
to  the  place  and  person  where  it  was  received.  He  gave  two 
negotiable  promissory  notes  for  the  purchase-money,  one  of 
which  he  has  paid,  and  the  other  has  been  negotiated,  so  that 
he  is  liable  to  pay  it  to  the  holder  and  owner.  He  sues  for 
the  full  consideration  paid  and  agreed  to  be  paid,  and  his 
right  to  recover  that  amount  cannot,  under  the  circumstanceSi 
be  disputed,  unless  he  has  lost  the  right  by  failing  to  do  some- 
thing which  the  contract  required  him  to  do.  The  ingenious 
counsel  for  the  defendant  has  assigned  twenty  errors  to  the 
rulings  of  the  court  below,  and  which  he  relies  on  for  a  rever^ 
sal  of  the  judgment;  but  it  will  not  be  necessary  to  notice 
them  in  detail.  Our  view  of  the  main  question  involved  will 
practically  dispose  of  the  case. 

The  defendant  admits  in  its  answer  that  the  machine  was 
sold  by  E.  L.  Phelps,  its  agent,  to  the  plaintiff,  at  Madison, 
and  that  Phelps  had  authority  to  make  such  sale,  having  the 
charge  of  the  machine,  and  the  right  to  offer  it  for  sale  and  to 
sell  it.  The  plaintiff  signed  a  printed  order  or  contract  for  the 
machine,  which  contains  the  conditions  of  the  sale  as  first 
made.  The  material  clause  of  this  contract  provides  that  if, 
inside  of  five  days  from  the  day  of  the  first  use,  the  machinery 
shall  fail  to  fulfill  the  warranty,  written  notice  shall  be  given 
the  defendant  company,  and  also  the  local  agent  from  whom 
the  same  was  purchased,  stating  wherein  it  f&iled  to  fulfill  the 
warranty,  and  a  reasonable  time  allowed  them  to  get  to  the  ma- 
chine and  remedy  the  defect.    If  the  machinery  could  not  be 
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made  to  fQl  tht  warranty,  the  defective  part  was  to  be  returned 
to  the  place  where  received,  and  another  furnished  which 
would  perform  the  work,  or  the  money  and  the  notes  given  for 
the  purchase  price  returned. 

The  machine  was  delivered  to  the  plaintiff  about  the  26th 
of  July,  1888,  and  was  set  up  for  use  on  the  6th  of  August. 
On  the  first  day's  trial  the  machine  proved  defective  in  many 
important  respects.  The  agent,  Phelps,  was  present  in  the 
afiamoon  of  the  day,  and  was  informed  of  the  defects,  and 
what  parts  had  broken.  He  looked  the  machine  over,  said  it 
was  properly  set  up,  and  suggested  some  changes.  But  the 
machine  did  not  work  well  when  these  changes  were  made, 
and  it  never,  in  fact,  was  changed  or  repaired  so  as  to  do  good 
work  as  a  thrasher.  This  the  testimony  most  dearly  and  con- 
elusively  proves.  At  the  day  of  the  trial  of  the  machine  the 
plaintiff  had  not  accepted  it,  except  conditionally,  and  had 
not  given  his  notes  for  the  purchase-money.  When  urged  to 
settle  and  give  his  notes  according  to  the  contract,  he  positively 
rafused  to  do  so,  told  the  agent  he  was  not  satisfied  with  the 
the  machine,  that  it  did  not  do  good  work,  offered  to  take  it 
back  to  the  place  where  he  received  it,  or  told  the  agent  he 
florrendered  it  to  him  where  it  was,  and  that  he  was  through 
with  it.  The  agent  then  said  to  the  plaintiff  that  he  would 
give  a  longer  time  to  try  the  machine  than  the  contract  al- 
lowed,— that  he  would  give  all  the  time  the  plaintiff  wanted 
far  the  purpose, — and  that  the  defects  would  be  remedied  and 
the  machine  made  to  work  satisfactorily,  or  if  not,  the  machine 
might  be  returned,  and  the  notes  and  money  would  be  given  to 
the  plaintiff. 

This  is  the  plaintiff's  version  of  the  new  contract  which  was 
then  made.  It  is  obvious  that  it  changed  materially,  or  rather 
superseded,  the  terms  of  the  written  contract,  and  idl  the  tes« 
timony  tending  to  prove  it  was  received  by  the  court,  against 
the  oljection  of  the  defendant  Was  the  testimony  admissi- 
ble? It  is  insisted  that  it  was  not,  —  1.  Because  it  tended  to 
change  the  terms  of  the  written  contract;  and  2.  Because  the 
agvnt  had  no  authority  to  make  this  change  in  the  terms  of 
the  sale. 

The  rule  which  excludes  parol  testimony  to  contradict  or 
vary  the  terms  of  a  written  instrument  has  no  application, 
where  the  object  of  such  testimony  is  to  show  a  new,  subse- 
quent agreement,  involving  the  same  subject-matter.  It  is 
eiien  shown  that  the  old  agreement  has  been  abandoned,  or 
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that  time  and  place  of  performance  have  been  changed  by  rab- 
sequent  parol  contract  This  is  elementary  law.  Contempo- 
raneous oral  agreements  are  excluded,  because  the  writing  is 
presumed  to  contain  the  final  contract  of  the  parties;  but  it  is 
competent  to  prove  a  new  and  distinct  agreement  upon  a  new 
consideration,  whether  it  be  a  subsUtuie  for  the  old,  or  in  ad- 
dition to  and  beyond  it:  1  Qreenl.  Ev.,  sec.  803.  Such  was 
the  effect  of  the  oral  testimony  in  this  case.  It  tended  to  show 
that  the  written  contract  as  to  the  time  of  the  trial  of  the 
machine  had  been  abandoned,  and  a  new  agreement  substi* 
tuted. 

The  home  office  was  duly  notified  that  the  machine  did  not 
work  well  and  was  defective,  and  of  course  the  local  agent  had 
all  the  knowledge  it  was  possible  to  give  on  the  subject^  as  he 
was  on  the  ground  when  it  was  tested. 

Had  the  agent  authorithy  to  make  this  modification  of  the 
written  contract,  and  bind  the  defendant?  We  think  he  had. 
He  was  intrusted  with  the  machine,  to  sell  on  such  terms  as 
might  be  agreed  upon.  He  was  not  an  agent  to  make  this  sale 
alone,  but  sales  generally,  in  a  given  territory,  and  it  must  be 
presumed  that  be  had  the  power  to  sell  the  machine  in  ques* 
tion.  This  must  be  presumed  from  the  nature  of  the  case. 
It  appears  that  the  plaintiff  had  refused  to  receive  and  accept 
the  machine  under  the  written  contract.  The  agent  then 
agreed,  if  he  would  retain  it  and  pay  for  it,  he  might  have  a 
reasonable  time  to  test  it,  fix  it  up,  and  make  it  work  satisfao- 
torily;  and  upon  this  agreement  we  must  assume  the  machine 
was  accepted  and  the  notes  given.  If  this  new  agreement  had 
been  reduced  to  writing,  there  would  be  no  question  as  to  its 
binding  force  on  the  defendant.  There  is  a  clause  below  the 
plaintiff's  signature,  by  way  of  notice,  to  the  effect  that  *^no 
verbal  agreement  of  any  kind  appertaining  to  the  order  will 
be  recognized,  and  that  all  agreements  must  be  in  writing.'' 
If  the  agent  had  power  to  bind  the  defendant  in  writing  to  a 
new  agreement,  we  see  no  good  reason  for  holding  that  he 
could  not  bind  it  by  a  parol  contract  Beyond  all  controveray, 
the  agent  was  authorized  to  sell  this  and  other  machines  for 
the  defendant,  and  this  necessarily  implied  authority  to  agree 
to  what  he  did.  It  is  true,  some  of  the  officers  of  the  defend* 
ant  testified  that  Phelps  had  no  authority  to  give  any  war* 
lanty  other  or  different  from  the  printed  warranty,  nor  to  vary 
the  terms  of  the  sale,  or  extend  the  time  for  the  trial  of  the  ma- 
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ehine.  Now,  it  is  apparent  that  these  witnesses  testified  rmther 
to  a  question  of  law  than  an  existing  fact  They  could  not, 
boirever,  do  away  with  the  fact  that  Phelps  was  authorized  to 
sell  the  machine,  and  this  carried  with  it  the  implied  power  to 
make  the  sale  on  the  terms  he  did. 

The  jury  found  that  Phelps  refused  to  receive  the  machine 
when  it  was  tendered  to  him  on  the  first  day  of  its  trial,  and 
induced  the  plaintiff  to  retain  it  on  his  promise  to  remedy  the 
defects,  and  that  he  would  make  the  machine  fulfill  the  war- 
ranty. It  would  be  a  fraud  on  the  plaintiff  to  compel  him, 
under  the  circumstances,  to  keep  the  thrasher.  The  evidence 
shows  that  it  is  a  worthless  machine,  or  nearly  so,  and  that 
the  plaintiff  used  every  reasonable  means  to  make  it  a  good 
one.  The  defendant's  agents  surely  were  given  ample  oppor- 
tunity to  set  up  the  machine,  to  remedy  all  defects,  so  that  it 
would  work  satisfactorily  to  the  purchaser,  and  do  good  work, 
but  they  utterly  failed  to  make  it  answer  the  warranty. 

On  the  trial,  the  plaintiff  offered  in  evidence  an  affidavit  of 
the  defendant's  attorney  used  on  the  motion  for  a  continuance, 
in  which  it  was  stated  that  Phelps  was  the  agent  of  the  de- 
fendant, and  conducted  the  transactions  out  of  which  the  ac- 
tion arose.  This  was  objected  to.  The  answer,  as  we  have 
said,  admitted  that  Phelps  was  the  agent  of  the  defendant  for 
the  purpose  of  making  sale  of  the  machine;  that  he  had  charge 
of  it,  offered  it  for  sale,  and  sold  it  The  statement  in  the 
affidavit  showed  no  more  than  these  facts,  and  its  admission 
was  certainly  harmless  in  that  view.  This  disposes  of  all 
Uie  material  questions  in  the  case. 

By  the  Goubt.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

OoimtAon  —  WBirmr  —  Pabol  EvmsNoa  to  Sbow  Ai;tsratio9  bt 
VuLBAL  AeumaiiT.-^  Parol  evidence  ii  admisaible  to  show  that  at  the 
tiaie  of  the  exoentioo  of  a  written  eontraot,  a  parol  agreement  was  entered 
into  by  the  partiee  and  made  a  part  of  it:  lUdJieid  t.  QUammt  61  Vt.  220;  16 
Am.  Si  Bep.  S89,  and  note.  A  written  agreement  maj*  be  modified,  ex* 
(Uiied,  er  xeformed  by  parol  eridenoe  of  an  oral  undertaking  entered  into 
Wtfaepartieaafetbetimeof  itaexeontion:  Oahtr.  PotUnlUBank,\\^V9^Ht. 
K4;  2  Am.  St.  Bep.  SOO^  and  note;  extended  note  to  SuUivan  t.  Lear,  11 
Am.  Si  Rep,  803;  JSofay  t.  DarUng^  18  CoL  1.  Parol  OTidence  may  not  be 
^atrodnead  te  impeaoh  the  eontenta  of  a  writinfi^  bat  it  may  be  admitted  to 
>fcow  the  oireamataooeB  aadar  which  it  was  exeonted:  JTeNliicly  cte.  A  0».  r. 
JToS,  12a  lad.  S81. 

AanoT.— A  geaMml  i^eat  wm^  bind  hia  principale  by  an  aot  contrary  to  hJa 
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•pecial  instraotiaiii,  when  tnoh  Mt  is  within  the  eoopa  of  hie  anthoiityi 
IhHfglM  ▼.  Amaicam  eie.  InB.  Ckk^  114  N.  Y.  416;  11  Am.  St.  Rep.  •74»  and 
note.  The  anthori^  of  a  general  agent  to  bind  his  principal  by  oontraot  is 
limited  to  the  nsnal  and  ordinary  means  of  accomplishing  the  basinoss  in* 
trnsted  to  himi  Wmmt  w.  QeUy,  81  Pa.  St.  461|  72  Am.  Dea  767»  and  note. 


Stbebt  t;.  Johnson. 

[80  WiSOOMSIH,  4IMLJ 

Ldbl,  What  n.  —  An  article  is  libeloas  per  u  which,  being  published  fat  a 
newspaper,  of  certain  persons,  indnding  the  plaintifl^  ohargee  that  with 
contracted  fanaticism,  alleged  ladies  have  perambalated  the  streoti  to 
prevent  snch  newspaper  from  being  purchased,  that  these  ladiaa  bra- 
lenly  lowered  themselTcs  to  a  leTel  which  they  would  blnsh|  if  they  pos- 
sessed modesty,  to  sea  described  in  type;  that  the  time  used  by  them 
eonld  bo  more  profitably  employed  in  sombbing  their  filthy  Idtohensf 
that  women  like  them  have  little  Christianity  ezoept  thai  which  they 
flannt  on  dress  parade;  and  that  they  are  usually  Indifierently  good 
mothers,  wives,  and  daughters,  and  are  intermoddlen^  who  aooompUah 
nothing,  and  neglect  the  duties  Qod  has  orsated  for  thorn. 

I^BSL.  *-  A  MiBB  Sbllbb  OF  NswsPAraBfl  is  not  liable  thoui^  iSbmf  oob* 
tain  a  libel,  if  he  did  not  know  that  f act^  and  his  ignorance  was  not  due 
to  negligence  on  his  part,  and  he  had  no  ground  to  suppooa  tfanA  the 
paper  was  likely  to  contain  libelous  matter. 

LiBBL.  —  Sbllbb  of  a  Nbwbpapbb  Ck>iiTAiHnro  ▲  Libbl  must  aasumo  the 
burden  of  proving  that  he  did  not  know  that  it  oontamed  libeloas  matter. 

Lxbbl  —  PLBADnro — Kkowlbdob  of  Libbl.  — In  a  complaint  against  a 
vendor  of  a  newspaper  containing  a  libel,  it  is  sufficient  to  state  that  he 
willfully  and  intentionally  sold  and  delivered  the  paper,  without  adding 
that  he  knew  that  it  contained  the  libelous  article. 

Action  for  libel.  The  complaint  charged  that  the  defend- 
ant  was  the  owner  and  keeper  of  a  news-stand,  and  that  he 
willfully  and  intentionally  sold  and  delivered  a  large  number 
of  copies  of  a  newspaper  containing  a  false,  defamatory,  and 
scandalous  article  of  and  concerning  plainti£f,  the  substance  of 
which  is  shown  by  the  first  clause  of  the  9ylUibu$.  The  de* 
fendant  demurred  to  the  complaint,  and  upon  the  oyermling 
of  his  demurrer  appealed. 

Thorson  and  SHnvik^  and  Kntmles^  DieHnmm^  Bwihanan^ 
Orahamj  and  Wilsanj  for  the  appellant. 

jBom,  DvoyeVy  and  Smithy  for  the  respondent. 

Cassoday,  J.  Within  the  rules  of  law  firequently  announced 
by  this  court,  we  must  hold  that  the  article  in  question  was 
libelous  per  $e:  Bradley  y.  Cramer^  59  Wis.  809;  48  Am.  Rep. 
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511,  and  cases  there  cited;  Oauvreau  t.  Superior  Pub.  Co,^ 
62  Wis.  409;  MoUy  t.  Barager,  77  Wis.  48.  The  priDciples 
upon  which  such  rules  are  based,  and  the  reasons  for  the 
same,  need  not  be  here  repeated.  The  question  presented 
is  one  of  pleading.  Upon  this  demurrer  the  allegations  of 
the  complaint  must  be  taken  as  true:  Oauvreau  t.  Superior 
Pub.  Co^  62  Wis.  407.  This  being  so,  we  must  assume,  for 
the  purpose  of  this  appeal,  that  the  article  was  published  of 
and  concerning  the  plaintiff;  that  it  was  false;  and  that  the 
defendant  willfully  and  intentionally  sold  and  delivered  the 
paper  containing  tiie  article  as  therein  alleged. 

The  learned  counsel  for  the  defendant  contends,  with  much 
ingenuity,  that  the  defendant  can  only  be  held  liable  in  case 
be  so  sold  and  delivered  the  paper  knowing  that  it  contained 
the  article  in  question;  and  hence,  that  the  complaint  is  de- 
fective in  not  alleging  that  he  knew  the  paper  contained  such 
article  at  the  time  of  making  such  sale  and  delivery.  The 
authorities  are  to  the  effect  that  the  mere  seller  of  newspapers 
is  not  liable  for  selling  and  delivering  a  newspaper  containing 
a  hbel  upon  the  plaintiff  if  he  can  prove  upon  the  trial  to  the 
satislaction  of  the  jury  that  he  did  not  know  that  the  paper 
contained  a  libel,  that  his  ignorance  was  not  due  to  any  negli- 
gence on  bis  part,  and  that  he  did  not  know,  and  had  no 
ground  for  supposing,  that  the  paper  was  likely  to  contain 
libelous  matter:  Emmens  v.  Poftfe,  16  Q.  B.  Div.  854;  Regina 
T.  /imU,  87  Week.  Bep.  143;  Chubb  v.  Flannagan,  6  Car.  &  P. 
431;  Smiih  t.  Aehley,  11  Met.  867;  45  Am.  Dec.  216.  But  it 
seems  to  be  equally  well  settled  that  such  sale  and  delivery  of 
a  newspaper  containing  a  libel  is  prima  facie  the  publication 
of  such  libel,  and  hence  makes  such  vendor  prima  fa^  liable 
therefor.  Thus  in  Emmene  v.  Pottle,  16  Q.  B.  Div.  854,  Lord 
Esher,  IL  B.,  speaking  for  the  court,  said:  **I  agree  that  the 
defendants  Bie  prim^a  facie  liable.  They  have  handed  to  other 
people  a  newspaper  in  which  there  is  a  libel  on  the  plaintiff. 
I  am  inclined  to  think  that  this  called  upon  the  defendants  to 
•how  some  circumstances  which  absolved  them  from  liability, 
not  by  way  of  privilege,  but  facts  which  show  that  they  did 
not  publish  the  libel.''  To  the  same  effect  is  King  v.  Amphlit, 
4  Bam.  A  C.  85.  It  is  stated  as  elementary  law  that  ^*  every 
sale  and  delivery  of  a  written  or  printed  copy  of  a  libel  is  a 
fresh  publication;  and  every  person  who  sells  or  gives  away  a 
written  or  printed  copy  of  a  libel  may  be  made  a  defendant, 
unless,  indeed,  he  can  satisfy  the  jury  that  he  was  ignorant  of 
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the  eontents.  The  onus  of  proving  this  lies  on  the  defendant ^^r 
Odgers  on  Slander  and  Libel,  160. 

Since,  under  the  authorities  cited,  proof  of  sale  and  deliverj 
of  the  paper  containing  the  article  in  question  would  be  prima 
fade  eyidence  of  the  willful  and  malicious  publication  of  tho 
libel,  the  allegation  to  the  effect  that  the  defendant  willfully 
and  intentionally  sold  and  delivered  the  paper  containing  the 
article  would  be  an  allegation  of  the  only  fact  the  plaintiff 
would  be  required  to  prove  in  order  to  make  out  a  prima  facU 
case.  This  being  so,  such  allegation  would  seem  to  be  suffi- 
cient, without  going  further,  and  alleging  that  the  defendant 
knew  that  the  paper  contained  the  libel;  otherwise  the  plain- 
tiff  would  be  required  to  allege  what  he  would  not  be  required 
to  prove.  Besides,  the  question  whether  the  defendant  knew 
that  the  paper  contained  the  article  was  a  fact  within  his  own 
knowledge,  and  hence  his  want  of  such  knowledge  is  peculiarly 
a  matter  of  defense. 

By  the  Court.    The  order  of  the  drcuit  court  is  affirmed. 

LiBiL— LiABiLrrr  of  Vsrdob  of  Nbwspafib  iob:  Sea  note  to  McAl* 
Bster  V.  DeiroU  Free  Press  Co.^  16  Am.  St.  Rep.  330. 

LiBKL  BT  Newspapers.  —  For  an  eztenslTe  diacnssion  of  this  enbjeot^  mo 
note  to  MeAUiUer  r.  DeiroU  Free  Press  Co.,  16  Am.  St.  Rep.  333-369. 
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[80  WlBCOHBIK,  450.] 

Judgment  —  EflrropPBL.  —  A  Decision  upon  Dbmubbbb  le  eoneliulTe  npoB 
the  qnestione  legitimately  involTed;  and  where  it  ie  made  In  thia  ooiii\ 
it  cannot  be  iteTiewed  ezoept  by  motion  for  a  rehearing.  Th«refof% 
iff  after  anoh  decision,  the  eaase  cornea  np  for  fnrther  hearing  in  th» 
trial  conrtp  permiasion  will  not  be  granted  to  plead  as  an  estoppel  a> 
judgment  rendered  in  one  of  the  national  courts  determining  the  iaaM> 
question  in  aa  opposito  way  to  the  deoiiion  of  this  court  vpoa  the  diO» 
murrer. 

Action  to  quiet  title  to  real  estate.    Judgment  for  plalntifl^ 

Catlin  and  BuUer^  and  Pinney  and  Sanbamt  for  the  appel- 
lant 


W.  F.  Bailey,  D.  E.  RoherU,  and  Burr  W.  Jonei,  for  the 
spondent. 

WiNSLOWi  J.    This  action,  brought  to  quiet  title,  has  beer 
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<nee  before  this  eonrt  upon  demurrer  to  the  complaint:  77 
Wis.  114. 

Afl  will  be  Been  by  consulting  the  opinion  upon  that  appeal, 
the  complaint  charged  that  the  title  claimed  by  appellant 
railroad  company  was  derived  by  virtue  of  an  attempted 
donatioii  by  Douglas  County  in  consideration  of  the  building 
and  equipment  of  a  certain  line  of  railroad.  This  court  then 
held,  following  Whiting  t.  Sheboygan  etc.  R.  R.  Co.^  26  Wis. 
167, 8  Am.  Rep.  80,  that  the  county  had  no  authority  to  make 
such  a  donation,  and  consequently  that  the  title  thereby  ac- 
quired was  void.  It  seems  that  a  large  number  of  parcels  of 
land  not  in  controversy  in  this  action  were  conveyed  by  the 
county  to  the  railroad  company  at  the  same  time  and  by 
virtue  of  the  same  agreement  of  donation,  and  that  subse- 
quently to  the  commencement  of  this  action,  the  appellant 
commenced  an  action  in  the  United  States  circuit  court 
against  the  respondent  here  for  the  purpose  of  quieting  its 
title  to  said  other  parcels  of  land.  In  the  last-named  action, 
the  adjudication  of  this  court  upon  the  demurrer  on  this 
action  was  not  pleaded,  and  the  cause  proceeded  to  trial  upon 
UIl  and  answer,  and  resulted  in  a  judgment,  March  7,  1891, 
adjudging  that  the  railroad  company  had  good  title  as  against 
the  respondent  to  the  lands  involved  in  said  action. 

Immediately  after  the  trial  of  said  action  in  the  United 
States  circuit  court,  the  appellant  made  application  to  file 
an  amended  answer  in  this  action,  setting  up  as  a  defense 
the  judgment  so  rendered  as  a  bar  by  way  of  estoppel  to  this 
action,  upon  the  ground  that  the  question  of  the  validity  of 
the  agreement  and  conveyance  of  donation  had  been  adjudged 
in  favor  of  the  railroad  company  by  a  competent  court,  in  an 
action  between  the  same  parties.  This  application  was  re- 
fused by  the  cireuit  court,  and  the  cause  proceeded  to  trial 
April  1, 1891,  upon  the  complaint  and  answer  of  the  appel- 
buit  claiming  title.  Upon  this  trial,  the  appellant  renewed 
its  i^yplication  to  plead  the  former  adjudication,  and  offered 
m  evidence  the  record  of  the  action  in  tiie  United  States  court, 
both  of  which  ofibn  were  rejected  and  overruled  by  the  court; 
and  it  appearing  that  appellant's  only  title  was  under  the 
agreement  of  donation,  the  cireuit  court  found  and  adjudged 
that  respondent  was  the  owner  of  the  lands  here  in  contro* 
versy,  and  that  appellant's  alleged  title  was  void. 

The  circuit  court  held,  in  its  rulings  upon  the  proposed 
answer  and  in  its  judgment,  in  effect,  that  the  decision  of 
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this  court  upon  the  former  appeal  was  res  adjvdieaia  in  this 
action.  If  this  view  was  correct,  then  the  judgment  below 
must  be  sustained,  because  upon  that  appeal  the  question  was 
fairly  raised  whether  the  county  could  lawfully  donate  the 
land  in  question  to  the  railroad  company,  and  it  was  decided 
by  this  court  that  it  ooald  not. 

It  is  vigorously  contended  by  appellant's  counsel  that  the 
rule  of  law  is,  that  a  decision  can  only  become  re$  adjvdieata 
when  it  is  contained  in  a  final  judgment  in  the  cause,  and 
that  the  decision  upon  the  demurrer  being  confessedly  not  a 
final  judgment,  but  granting  leave  to  plead  over,  it  cannot  be 
considered  as  res  cuijudieaia;  and  authorities  are  cited  which 
undoubtedly  tend  to  support  that  contention. 

We  shall  not  attempt  to  review  the  authorities  nor  reconcUe 

confiicting  decisions.    It  is  sufficient  to  say  that  by  repeated 

decisions  it  has  become  the  settled  law  in  this  state  that  the 

decision  of  this  court  upon  a  demurrer  is  conclusive  upon  the 

questions  legitimately  involved,  and  is  res  adjudieata  in  thai 

case:  Noonan  t.  OrUm^  27  Wis.  800;  Laihrop  v.  Znopp,  87 

Wis.  807;  Fire  Dept.  v.  TSUtle,  50  Wis.  552.    It  is  true  that 

this  court  has  decided  that  an  order  of  the  circuit  court  upon 

a  demurrer  is  not  res  adjudieata.    This  doctrine,  however,  is 

based  upon  the  ground  that  such  an  order  is  reviewable  by 

statute  upon  appeal  from  the  judgment:  Haekett  t.  Carter^  8S 

>Wis.  894.    But  the  decision  of  this  court  upon  a  demurrer 

.upon  the  questions  properly  involved  cannot  be  reviewed  by 

the  circuit  court,  nor,  indeed,  by  this  court,  save  upon  motion 

for  rehearing.    Such  questions  are  finally  decided  and  settled 

for  that  case,  and  as  between  the  parties  to  that  litigation,  for 

all  time.    This  view  of  the  law  decides  this  case.    The  com* 

Tplaint  charged  the  appellant's  alleged  title  to  be  just  what  the 

proofs  now  before  us  show  it  to  be,  and  this  court,  prior  to  the 

-judgment  in  the  United  States  court,  finally  decided  that  such 

^alleged  title  was  worthless.    The  question  was  no  longer  an 

iopen  one,  and  the  circuit  court  was  right  in  ruling  out  the 

Irecord  of  the  action  in  the  United  States  court,  and  rendering 

gudgment  for  the  plaintiff. 

!  The  conflict  between  the  opinions  of  this  court  and  the 
United  States  courts  upon  the  question  of  donations  by  mu- 
nicipal corporations  to  railway  companies  is  to  be  regretted, 
but  we  cannot  change  what  we  believe  to  be  a  salutary  and 
wholesome  rule  of  law,  which  has  become  settled  by  frequent 
decisions  of  this  court,  on  that  account.    These  views  render 
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inneceesaiy  any  diBCossion  of  other  qaestioiiB  argued  by 
eeanseL 

By  the  Coubt.    The  judgment  of  the  circuit  court  ie  af* 
irmed. 


JwwMiT  ev  DnnrsKBB—  Covaumrwanm  ov»  —  A  Jndgmeiii  rendered 
•pen  dwinrreg  which  goee  to  the  mariti  of  the  aetuni  it  final  and  oonolnaiTe: 
MtLaagkBm  r.  Doane^  40  Kan.  B92;  10  Am.  St.  Rep.  210^  and  note;  0^  r. 
MmU^^a.  QnaiM,  58S;  tt  Am.  Deo.  637,  and nofeai 


Vosbubo  v.  Putnbt. 

po  WiacoiinH,  821.] 
Mmtva  mamufuv  Imtekt  to  ^arm.  » In  an  action  for  an  aaeanlt  eommit* 


ttd  apoQ  phdntiif,  it  ia  not  neoeesary  to  ahow  an  intent  to  do  him  harab 
Heaee,  if  one  ohild  kieka  another  in  a  aohool,  after  it  haa  been  called  to 
erdar,  the  latter  may  reooTor  for  the  reeolting  injariei^  thoogh  there  waa 
DO  intent  to  harm  him. 

InDasrcB  ~  Expkbtb.  »  A  HnoTHsnoAL  QmnoH  to  ah  Expbbt,  Whioh 
BzcLUsn  from  hla  oondderation  facts  already  prored,  ahould  not  be 
pwmitted^  when  the  ezdnded  faoti  are  neceieary  to  enable  him  to  form 
an  intelligent  i^inion. 

DiHifln  Rbooyxrablb  iok  ▲  Tobt  inolnde  all  injoriea  reanlting  from  the 
wrongful  ael^  whether  they  conld  hare  been  foreaeen  by  the  wrong-doer 
•r  not  Therefore^  in  an  actum  to  reooTor  for  injnriea  reanlting  to 
plaintiflP  from  being  kicked  by  defendant^  thoogh  there  waa  efridenoe  to 
diow  tiiat  there  waa  no  Intention  of  doing  any  harm,  and  that  the  injury 
aaflhred  by  plaintiff  waa  aggravated  by  hia  having  reoeiTed  a  previooa 
faijiny,  it  waa  held  proper  to  refnae  an  inatmction  that  only  anoh  dan- 
i^M  eoold  be  recoTcred  aa  defendant  might  reaaonably  be  anppoaed  to 
haTe  ooatamplated  aa  likely  to  haTO  reanlted  from  hia  kicking  plaiatiit 


Acnon  to  recoyer  damages  for  assault  and  battery.  Plain- 
tiff,  aged  fourteen  years,  and  defendant,  aged  twelve  years, 
were  fellow-pupils  in  the  same  school,  and  while  in  the  school- 
room, the  latter  kicked  the  former,  causing  the  injury  com- 
pbined  oil  The  jury  returned  the  following  special  verdict: 
**  L  Had  the  plaintiff,  during  the  month  of  January,  1889,  re- 
osived  an  injury  just  above  the  knee,  which  became  inflamed, 
and  produced  pus?  A.  Yes.  2.  Had  such  injury,  on  the 
twentieth  day  of  February,  1889,  nearly  healed  at  the  point 
of  injury?  A.  Yes.  8.  Was  the  plaintiff,  before  said  20th 
of  February,  lame,  as  the  result  of  such  injury?  A.  No. 
1  Had  the  tibia  in  the  plaintiff's  right  leg  become  inflamed 
or  diseased  to  some  extent  before  he  received  the  blow  or  kick 
from  the  defendant?   A.  Na    K.  What  was  the  exciting  cause 
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of  the  Injury  to  the  plainti£f 's  legt  A.  Eiok.  6.  Did  the 
defendant,  in  touching  the  plaintiff  with  his  foot»  intend  to  do 
him  any  liarm.  A*  Ma  7.  At  what  fmn  do  you  asaeBS  the 
damages  of  the  plaintiff  t  A.  $2,600.''  Upon  tliis  yerdioti 
the  court  entered  judgment  in  faTor  of  plaintiff|  from  which 
the  defendant  appealed. 

T.  W.  HaiglUj  and  J.  V.  QuarlMy  for  the  appellant 

Ryan  and  Iferton,  for  the  respondent. 

Lton,  J.    Several  errors  are  assigned,  only  three  of  which 
will  be  considered. 

1.  The  jury  having  found  that  the  defendant,  in  touching 
the  plaintiff  with  his  foot,  did  not  intend  to  do  him  any  harm, 
counsel  for  defendant  maintain  that  the  plaintiff  has  no  cause 
of  action,  and  that  defendant's  motion  for  judgment  on  the 
special  verdict  should  have  been  granted.  In  support  of  this 
proposition,  counsel  quote  from  2  Greenl.  Bv.,  sec.  83,  the  rule 
that  '^  the  intention  to  do  harm  is  of  the  essence  of  an  assault." 
Such  is  the  rule,  no  doubt,  in  actions  or  prosecutions  for  mere 
assaults.  But  this  is  an  action  to  recover  damages  for  an 
alleged  assault  and  battery.  In  such  case  the  rule  is  correctly 
stated,  in  many  of  the  authorities  cited  by  counsel,  that  plain- 
tiff must  show  either  that  the  intention  was  unlawful,  or  that 
the  defendant  is  in  fault.  If  the  intended  act  is  unlawful,  the 
intention  to  commit  it  must  necessarily  be  unlawful.  Hence, 
as  applied  to  this  case,  if  the  kicking  of  the  plaintiff  by  the 
defendant  was  an  unlawful  act,  the  intention  of  defendant  to 
kick  him  was  also  unlawful. 

Had  the  parties  been  upon  the  play-grounds  of  the  school, 
engaged  in  the  usual  boyish  sports,  the  defendant  being  free 
from  malice,  wantonness,  or  negligence,  and  intending  no  harm 
to  plaintiff  in  what  he  did,  we  should  hesitate  to  hold  the  act 
of  the  defendant  unlawful,  or  that  he  could  be  held  liable  in 
this  action.  Some  consideration  is  due  to  the  implied  license 
of  the  play-grounds.  But  it  appears  that  the  injury  was  in- 
flicted ia  the  school,  after  it  had  been  called  to  order  by  the 
teacher,  and  after  the  regular  exercises  of  the  school  had  com- 
menced. Under  these  circumstances,  no  implied  license  to  do 
the  act  complained  of  existed,  and  such  act  was  a  violation  of 
the  order  and  decorum  of  the  school,  and  necessarily  unlawful 
Hence  we  are  of  the  opinion  that,  under  the  evidence  and  ve^ 
diet,  the  action  may  be  sustained. 

2.  The  plaintiff  testified,  as  a  witness  in  his  own  behalf^  ai 
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to  the  circumstances  of  the  alleged  injury  inflicted  upon  him 
by  the  defendant,  and  also  in  regard  to  the  wound  he  received 
in  January,  near  the  same  knee,  mentioned  in  the  special  ver^ 
diet    The  defendant  claimed  that  such  wound  was  the  proxi- 
mate  cause  of  the  injury  to  plaintifif 's  leg,  in  that  it  produced 
a  diseased  condition  of  the  bone,  which  disease  was  in  active 
progress  when  he  received  the  kick,  and  that  such  kick  did 
oothing  more  than  to  change  the  location,  and  perhaps  some- 
what hasten  the  progress  of  the  disease.    The  testimony  of 
Dr.  Bacon,  a  witness  for  plaintiff  (who  was  plaintiff's  attend- 
ing  physician),  elicited  on  cross-examination,  tends  to  some 
extent  to  establish  such  claim.    Dr.  Bacon  first  saw  the  in- 
jured leg  on  February  25th,  and  Dr.  Philler,  also  one  of  the 
^aintiff 's  witnesses,  first  saw  it  March  8th.    Dr.  Philler  was 
ealled  as  a  witness  after  the  examination  of  the  plaintiff  and 
Dr.  Bacon.    On  his  direct  examination  he  testified  as  follows: 
"I  heard  the  testimony  of  Andrew  Vosburg  in  regard  to  how 
he  received  the  kick,  February  20th,  from  his  playmate.    I 
heard  read  the  testimony  of  Miss  More,  and  heard  where  he 
said  he  received  this  kick  on  that  day."     (Miss  More  had  al- 
ready testified  that  she  was  the  teacher  of  the  school,  and  saw 
da&ndant  standing  in  the  aisle  by  his  seat,  and  kicking  across 
the  aisle,  hitting  the  plaintiff.)    The  following  question  was 
then  propounded  to  Dr.  Philler:  **  After  hearing  that  testi- 
mony,  and  what  you  know  of  the  case  of  the  boy,  seeing  it  on 
the  eighth  day  of  March,  what,  in  your  opinion,  was  the  excit- 
ing cause  that  produced  the  inflammation  that  you  saw  in 
that  boy's  leg  on  that  day?''    An  objection  to  this  question 
was  overruled,  and  the  witness  answered:  ^  The  exciting  cause 
was  the  injary  received  at  that  day  by  the  kick  on  the  shin- 
booe." 

It  will  be  observed  that  the  aboye  question  to  Dr.  Philler 
calls  for  his  opinion  as  a  medical  expert,  based  in  part  upon 
the  testimony  of  the  plaintiff,  as  to  what  was  the  proximate 
canee  of  the  injury  to  plaintiff's  leg.  The  plaintiff  testified 
to  two  wounds  upon  his  leg,  either  of  which  might  have  been 
each  proximate  cause.  Without  taking  both  of  these  wounds 
into  consideration,  the  expert  could  give  no  intelligent  or 
reliable  opinion  as  to  which  of  them  caused  the  injury  com- 
plained of;  yet,  in  the  hypothetical  question  propounded  to 
him,  one  of  these  probable  causes  was  excluded  from  the  con- 
itderation  of  the  witness,  and  he  was  required  to  give  his 
opinion  upon  an  imperfect  and  insufficient  hypothesiSi  —  one 
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which  excluded  from  hiB  consideration  a  material  fact  essen* 
tial  to  an  intelligent  opinion.  A  consideration  by  the  witness 
of  the  wound  received  by  the  plaintifif  in  January  being  thus 
prevented,  the  witness  had  but  one  fact  upon  which  to  base 
his  opinion,  to  wit,  the  fact  that  defendant  kicked  plaintiflr 
on  the  shin-bone.  Based,  as  it  necessarily  was,  on  that  fact 
alone,  the  opinion  of  Dr.  Philler  that  the  kick  caused  the  in- 
jury was  inevitable,  when,  had  the  proper  hypothesis  been 
submitted  to  him,  his  opinion  might  have  been  different.  The 
answer  of  Dr.  Philler  to  the  hypothetical  Question  put  to  hin^ 
may  have  had,  probably  did  have,  a  controlling  influence  with 
the  jury,  for  they  found  by  their  verdict  that  his  opinion  was 
correct 

Surely  there  can  be  no  rule  of  evidence  which  will  tolerate 
a  hypothetical  question  to  an  expert,  calling  for  his  opinion  in 
a  matter  vital  to  the  case,  which  excludes  from  his  considera-^ 
tion  facts  already  proved  by  a  witness,  upon  whose  testimonj 
such  hypothetical  question  is  based,  when  a  consideration  of 
such  facts  by  the  expert  is  absolutely  essential  to  enable  him 
to  form  an  intelligent  opinion  concerning  such  matter.  The 
objection  to  the  question  put  to  Dr.  Philler  should  have  been 
sustained.  The  error  in  permitting  the  witness  to  answer  the 
question  is  material,  and  necessarily  fatal  to  the  judgment. 

8.  Certain  questions  were  proposed  on  behalf  of  defendant, 
to  be  submitted  to  the  jury,  founded  upon  the  theory  that  only 
such  damages  could  be  recovered  as  the  defendant  might  rea- 
sonably be  supposed  to  have  contemplated  as  likely  to  result 
from  his  kicking  the  plaintiff.  The  court  refused  to  submit 
such  questions  to  the  jury.  The  ruling  was  correct.  The 
rule  of  damages  in  actions  for  torts  was  held  in  Brown  v. 
Chicago  etc.  Ry  Co.^  54  Wis.  842,  41  Am.  Rep.  41,  to  be  that 
the  wrong-doer  is  liable  for  all  injuries  resulting  directly  from 
the  wrongful  act,  whether  they  could  or  could  not  have  been 
foreseen  by  him.  The  chief  justice  and  the  writer  of  this  opinion 
dissented  from  the  judgment  in  that  case,  chiefly  because  we 
were  of  the  opinion  that  the  complaint  stated  a  cause  of  action 
ex  eontrcLetu,  and  not  ex  delicto^  and  hence  that  a  different  rule 
ef  damages  —  the  rule  here  contended  for  —  was  applicable. 
We  did  not  question  that  the  rule  in  actions  for  tort  was  cor* 
rectly  stated.  That  case  rules  this  on  the  questioQ  of  dam* 
ages. 

The  remaining  errors  assigned  are  upon  the  rulings  of  the 
sourt  on  objections  to  testimony.    These  rulings  are  not  very 
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fibly  to  be  repeated  on  another  trial,  and  are  not  of  sufficient 
importance  to  require  a  review  of  them  on  this  appeaL 

Bf  ibe  Court.     The  judgment  of  the  circuit  court  ie  re* 
medv  and  the  caoae  will  be  remanded  for  a  new 


Aauuur — lanar  to  Hamm — KioiasrrT  ioh.  ^  Tli«r*  nuiy  bt  tat  Miion- 
lUt  iHuH^  altiumgh  there  wm  no  ipeoiflo  intent  te  do  harm:  Mercer  r. 
CbMs  117  Ind.  450;  10  Am.  St.  Bep.  78,  end  nete.  When  e  perty,  by  en 
MtvUflb  ]m  eoold  hawm  AToided,  end  wbi<^  he  eennot  jnetify,  Inflieti  Injvzy 
■|m  iwather  faj  f oroe^  he  le  enswereble  in  demegte  te  the  penon  injnredt 
AUWAt.  J6^,  61  Yt.  488;  16  Am.  St.  Rep.  928. 

DiHAOK  BnoovBHABLB  VOB  AflSAULT. — Ineneetion  for  amenity  demeget 
mnot  be  leeoreied  hy  wny  of  punishment^  bat  the  pUintiff  ie  entitled  to 
— pwwitien  for  the  injury  done  him:  Bedt  ▼.  Thompeon,  81  W.  Ye.  409; 
UAmlBL  Bepw  870,  end  note;  note  to  OckUmUk  ▼.  Jay,  16  Am.  St.  Bep. 
Ms  Mmgmw.  SmdaH  124  Ind.  456. 


Allen  v.  Wbbbb. 

.GM)  Wiaooxmr,  ttL] 

BonrDAsr,  whkv  laaarmD  vo  Mixanr  or  thb  Bxyib.  —  OonTeynnoe  in 
vfaidi  leode  are  deeoribed  ee  ninning  to  low- water  mark  on  the  weet* 
«ly  nde  of  F.  Birer,  and  thence  northerly  along  low- water  mark  on  the 
wert  ode  of  F.  BiTer,  ae  eetabliehed  by  a  eertain  dam,  to  a  town  line, 
eteL,  doee  not  inelnde  the  land  between  low-water  mark  and  the  thread 
ef  the  etreem.  l^or  ie  thie  oonetmction  of  the  deed  rendered  inapplioa- 
Ue  by  the  further  feet  that  the  grantor,  being  the  owner  of  a  dam,  re* 
lerved  the  right  of  the  flowage. 

8unm  DnoLABiKO  ▲  Bim  to  bba  Natioablb  Stream  cannot  affect 
righto  ef  riperian  cfwnera  or  ef  owners  of  a  dam  acquired  before  the  pes* 
Bigs  ef  aoeh  etatate. 

Acnoir  to  enjoin  the  cutting  of  ice  in  a  mill-pond  alleged 
to  belong  to  the  plaintiff.    This  pond  was  a  part  of  Fox  River, 
md  it  was  conceded  that  it  at  one  time  was  the  property  of 
R.  N.  Kimball^  who  executed  a  conyeyance  to  one  Poorman, 
the  descriptiTO  words  of  which,  so  far  as  material,  appear  in 
the  opinion  of  the  court,  and  whatever  title  passed  by  this 
deed  had  become  Tested  in  the  defendants.     Subsequently 
Kimball  conveyed  the  strip  between  low-water  mark  and 
the  thread  of  the  stream  to  plaintiff,  who  was  in  possession 
thereoL    In  the  deed  from  Kimball,  be  reserved  ^*  the  right  to 
overflow  said  land  with  the  water  of  Fox  River  and  said  mill- 
pond,  and  of  keeping  and  maintaining  a  certain  mill-dam  at 
its  present  height,  or  any  other  height  not  exceeding  the 
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height  thereof  as  established  and  ascertained  by  a  survey  and 
measurement  thereof  "  referred  to  in  the  deed*  Judgment  in 
favor  of  the  plaintifif. 

T.  E.  Ryan  and  E.  Merton,  for  the  appellants. 
C.  E,  Arming  for  the  respondent. 

Orton,  J.  The  respondent  is  the  owner  of  that  part  of  the 
northeast  quarter  of  section  8,  township  6,  range  19  east, 
which  is  known  as  the  ''Saratoga  Mills  property/'  at  Wau- 
kesha, and  of  that  portion  of  the  mill  reserve  and  water  used 
in  connection  therewith  on  the  Fox  River  not  heretofore  con- 
veyed to  others. 

The  appellants  are  the  owners  of  a  strip  of  land  containing 
about  two  acres  on  the  westerly  side  of  the  mill-pond  of  the 
plaintifif,  on  which  they  have  erected  an  ice-house  for  the  stor- 
age of  ice  cut  from  Fox  River  or  said  mill-pond  for  the  use  of 
Bethesda  brewery,  and  for  other  purposes.  This  strip  is  de« 
scribed  in  their  deeds  as  follows:  "  Beginning  at  a  point  on 
the  center  of  Union  Street,  where  the  same  presumably  inter* 
sects  the  easterly  line  of  lot  4,  in  the  .Northwest  Addition  to 
the  plat  of  Prairieville  [now  village  of  Waukesha];  thenoe 
running  easterly  on  the  continuation  of  the  center  line  of 
Union  Street  to  low-water  mark  on  the  west  side  of  Fox 
River;  thence  running  northerly  along  the  low-water  mark  on 
the  said  westerly  side  of  Fox  River  to  the  town  line,  where 
said  town  line  presumably  intersects  and  divides  the  towns  of 
Pewaukee  and  Waukesha;  thence  running  west  along  the  said 
town  line  to  the  northeast  corner  of  block  X;  thence  south* 
erly  along  the  east  line  of  said  block  X,  and  southerly  along 
the  corner  of  said  block  X  (or  the  center  of  Union  Street), 
being  the  place  of  beginning;  containing  two  acres,  be  the  same 
more  or  less." 

The  respondent  brings  this  suit  to  restrain  the  appellants 
from  cutting  ice  on  said  mill-pond,  and  for  an  accounting  of 
ice  already  taken  away  from  said  pond.  His  action  is  predi- 
cated upon  his  ownership  of  the  bed  of  the  river  or  pond,  and 
to  low-water  mark  on  the  west  side  thereof,  the  east  line  of  the 
appellants'  land. 

The  appellants  defend, —  1.  As  the  owners  of  the  fee  in  the 
soil  covered  by  the  river  or  pond  to  the  center  thread  thereof^ 
by  virtue  of  the  above  description  of  their  strip  of  land  on  the 
west  side  of  said  river  or  pond;  2.  As  riparian  owners  of  the 
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shore  of  eaid  liyer  or  pond  as  a  navigable  stream;  3.  On  the 
ground  that  the  purchase  and  ownership  of  the  said  strip  of 
land  were  solely  for  the  purpose  of  bailding  ice-houses  thereon, 
and  to  obtain  ice  from  said  pon(' 

The  judgment  is,  that  the  plaintiff  is  the  owner  in  fee  of  all 
that  portion  of  the  bed  of  Fox  River  embraced  within  the  lim- 
its of  mill  reserve  in  the  town  of  Waukesha,  and  was  at  the 
commencement  of  the  action,  and  that  the  east  boundary  of 
the  lands  owned  by  the  defendants  upon  the  west  side  of  Fox 
River  is  limited  to  low-water  mark  upon  the  westerly  side  of 
Fox  River,  and  that  by  the  conveyance  they  took  no  title  in  fee 
as  riparian  proprietors  to  any  part  or  portion  of  the  bed  of  said 
Fox  River  easterly  from  the  line  fixed  in  said  deed  as  low- 
water  mark  on  the  west  side  of  Fox  River.  It  is  further  ad- 
judged that  the  plaintiff  recover  of  and  from  the  defendant  his 
damages,  assessed  at  the  sum  of  six  cents,  and  his  costs,  etc., 
and  that  the  injunction  be  dissolved. 

The  mills  and  mill-pond  at  Waukesha  are  so  ancient  that 
in  all  the  later  conveyances  the  pond  is  called  the  Fox  River 
at  that  place,  and  the  low-water  mark  of  the  river  means  the 
low-water  mark  of  the  pond.  The  above-stated  defenses  con- 
stitute the  points  made  by  the  learned  counsel  of  the  appel- 
lants on  this  appeal  from  the  above  judgment,  and  they  will 
be  considered  in  their  order. 

1.  The  above  description  in  the  conveyances  to  the  appel- 
I'^nts  makes  their  strip  of  land  extend  to  the  center  of  the 
pond.  The  description  of  their  east  line  is  peculiar.  It  is 
** the  continuation  of  the  center  line  of  said  Union  Street  to 
(he  low-water  mark  on  the  west  side  of  Fox  River;  thence 
northerly  along  the  low-water  mark  on  the  said  westerly  side 
of  Fox  River  to  the  town  line,"  etc.  The  doctrine  asserted  by 
the  learned  counsel,  that  as  to  lands  which  extend  to  and 
cover  the  banks  of  navigable  streams,  the  presumption  is,  that 
it  was  the  intention  to  convey  all  the  rights  of  the  grantors  to 
the  bed  of  the  stream,  to  the  center  thereof,  is  undoubtedly 
correct  But  this  is  a  mere  presumption,  and  may  be  rebut- 
ted by  the  strong  language  of  the  deed,  clearly  indicating  the 
intention  to  establish  the  line  at  the  margin  of  the  stream. 
There  could  be  no  language  of  description  more  clearly  indi- 
cating the  exact  line  than  is  found  in  the  conveyances  of  this 
itrip  of  land:  ^To  low-water  mark;  thence  northerly  along 
the  low-water  mark.''  This  language  could  have  no  other 
meaning  than  to  indicate  the  intention  of  the  grantors  to  limit 
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the  premises,  and  establish  their  boundary  at  that  line  **  along 
low-water  mark/' 

In  principle,  this  case  is  decided  in  Oreene  t.  Nunnemaeher^ 
86  Wis.  60.    That  was  a  case  for  abatement  of  the  nuisance 
created  by  a  distillery.    One  part  of  the  damages  was  for  cor- 
rupting the  waters  of  the  Einnickinnic  River,  and  rendering 
them  unfit  for  use  by  the  plainti£f  as  a  riparian  proprietor  on 
said  river.    The  deed  by  which  the  plaintiff  held  his  premises 
described  his  land  as  *'  running  along  the  bank  "  of  said  river. 
The  present  chief  justice  said  in  his  opinion:  ''For,  according 
to  the  description  of  the  premises  as  given  in  the  deed,  there 
is  reason  for  saying  that  they  are  limited  to  the  river  bank^ 
and  do  not  in  fact  include  the  bed  of  the  stream  or  the  waters 
of  the  same.''    Chief  Justice  Ryan,  then  at  the  bar,  was  coun* 
sel  for  the  appellant,  and  cited  the  following  authorities  to  the 
point  that  the  description  of  plaintiff's  land  limits  the  same 
to  the  bank  of  the  creek:  Angell  on  Watercourses,  sees.  8,  26; 
Cary  v.  DanieUj  6  Met  286;  Crittenton  v.  Alger^  11  Met  281; 
Starr  v.  Child,  20  Wend.  149;   ChUd  v.  Starr,  4  Hill,  869; 
Hatch  V.  Dunght,  17  Mass.  289;  9  Am.  Dec.  145;  Starr  v.  ChUd^ 
6  Denio,  599.    This  shows  that  the  point  was  well  considered 
by  the  court.    The  language  ^'  along  the  bank  "  is  not  as  oer* 
tain  and  specific  as  the  language  ^'  along  low-water  mark.'' 

In  the  following  cases,  the  line  is  limited  by  the  description^ 
and  no  part  of  the  bed  of  the  stream  is  conveyed:  ^Thenoe 
northeasterly  up  the  west  bank  of  Pine  Creek  ":  Murphy  v.  Cop^ 
land,  51  Iowa,  516;  58  Iowa,  409;  43  Am.  Rep.  118,  and  oases 
cited.  '*To  and  along  the  bank":  Halsey  v.  MeCormieh^  18 
N.  Y.  296;  People  ex  rel.  ComvCrs  v.  SupervisarB,  125  111.  9« 
**  As  far  as  high-water  mark  "  is  the  outer  line  of  the  overflow 
of  a  mill-pond  so  described  in  the  conveyance:  Jones  v.  Parker^ 
99  N.  G.  18.  '^To  the  Genesee  River;  thence  northwardly 
along  the  shore  of  said  river":  Starr  v.  Child,  20  Wend.  149. 
In  Murphy  v.  Copeland,  51  Iowa,  515,  it  was  held  that  ^'  along 
the  bank  "  was  equivalent  to  "  along  low-water  mark,"  and  the 
same  in  Halsey  v.  McCormich,  18  N.  Y.  296.  In  Cool  v.  Mo- 
Clure,  58  N.  Y.  437, 17  Am.  Rep.  270,  the  language  is:  "To 
a  stake  near  the  high-water  mark  of  the  pond,  running  thenoe 
along  the  high- water  mark  of  said  pond  to,"  eto., — and  it  was 
held  that  the  line  was  limited  at  high-water  mark,  and  would 
not  extend  even  to  low-water  mark.  This  case  is  exactly  in 
point  In  Bradford  v.  Cresaey,  45  Me.  9,  the  language  is: 
*' Thence  east  until  it  strikes  the  creek  on  which  the  mill 
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•lands;  Uienoe  Bonthwasterly  on  the  west  bank  of  said  creek," 
—  and  it  was  held  that  'Hhe  grantee  was  restricted  to  the  bank 
of  the  creek."  The  line  so  described  is  a  monument  and 
fixed  boundary:  Angell  on  Watercourses,  sec.  25. 

From  the  language  of  the  description  of  the  defendants'  strip 
of  land  itself,  it  is  perfectly  clear  that  low-water  mark  was 
made  a  fixed  and  permanent  boundary.  If  the  situation  of 
the  stiip  on  the  pond  is  consulted,  that  would  evince  the  same 
intention.  It  was  contiguous  to  a  very  old  mill-dam  belong- 
ing  to  the  grantors,  now  called  the  Fox  River  at  that  point 
It  was  not  likely  that  it  was  intended  to  give  the  grantees  of 
this  strip  any  interest  in  the  waters  of  the  pond,  or  any  control 
over  the  water-power  or  interference  with  it.  Such  a  situation 
of  the  strip  clearly  indicates  the  intention  to  so  limit  the 
eastern  line  to  low-water  mark,  and  not  have  it  extend  ad 
fium  aquas  of  the  pond.  Such  a  reason  was  held  to  prevail  in 
Smith  V.  Fordy  48  Wis.  115.  The  owners  of  the  water-power 
and  mill-dam  are  the  only  riparian  proprietors  of  the  land 
eovered  by  the  pond  to  low-water  mark  on  the  west,  and  there- 
fore  owned  the  ice  formed  on  the  pond:  Brantley  on  Personal 
Property,  sec.  98;  Lawson's  Rights,  Remedies,  and  Practice, 
sea  1345. 

2.  The  declaration  made  by  the  legislature  of  1868,  that 
Fox  River  is  a  navigable  stream,  could  not  possibly  affect  the 
rights  of  the  owners  of  the  dam,  acquired  long  before,  or  make 
the  dam  navigable,  or  any  other  part  of  Fox  River,  in  any 
other  sense  than  mere  theory.  The  defendants'  rights  are 
uzed  by  their  deeds,  and  that  act  oertainly  could  not  change 
them  in  the  least. 

8.  The  object  of  the  purchase  of  the  strip  —  to  build  ice- 
houses on  it — would  not  imply  ownership  of  the  ice,  for  he 
could  procure  from  the  owner  the  right  to  cut  ice  on  the  pond, 
or  buy  the  ice  out  by  others,  and  fill  his  ice-house  in  that  way. 
But  at  best  such  a  purpose  would  not  affect  the  deed,  or  the 
natural  construction  of  its  language.  Deeds  would  be  very 
moonclusive  if  they  were  to  be  governed  by  the  use  the  pur- 
ehaser  intended  to  make  of  the  land.  Such  a  use  might  re- 
quire twice  the  quantity  of  the  land  conveyed,  with  a  complete 
change  of  its  boundaries. 

4.  It  is  contended  that  a  reservation  in  the  first  deed  of 

« 

ibis  strip  of  the  right  of  ffowage  by  the  owner  of  the  dam  in- 
dicates an  intention  to  convey  to  the  center  of  the  pond.  By 
that  reservation  the  grantor  reserved  the  right  to  flow  the 
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whole  strip,  and  not  merely  the  land  thus  covered  by  the  pond. 
Bat  there  is  a  margin  between  high  and  low  water  marks  the 
grantor  reserved  the  right  to  flow,  which  would  be  entirely  con* 
sistent  with  the  grantees'  line  being  limited  to  low-water  mark. 
That  reservation  need  not  a£feot  the  construction  of  the  deed 
in  respect  to  its  conveyance  to  the  center  of  the  pond,  for  it 
would  have  full  and  complete  operation  and  effect  over  the 
land  granted. 

We  can  find  no  error  in  the  record.  The  judgment  ia  evi- 
dently correct. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Riparian  Rights — Mill-ownbb  on  Navioabls  Strsak.  —  In  Kentacky* 
one  who  erects  a  mill  on  a  wateroourae  aoqniret  a  Tested  right  whioh  oannot 
be  infringed  upon  or  taken  away  without  oompensation:  Anderton  r.  C!»- 
dnnati  etc  B'y,  86  Ky.  44;  9  Am.  St  Rep.  263. 

Watrrs  as  Boundart  Iaves, -^  I/avif/able  and  Nrn'tiavigable  Sireanu, 
DisUnetion   beltoeen,  —  In   text-books  and  in  deoisione,   the  expresdoii  is 
■ometimes  made  that  oonyeyanceft  of  land  bordering  npon  non-uavigabla  or 
non-tidal,  ■treami  are  presumed  to  extend  to  the  thread  thereof,  and  that 
oonTeyances  of  land  bordering  upon  tidal  or  navigable  streams  are  presumed 
to  extend  only  to  the  bank  or  ordinary  high-water  mark  thereof:  Fuller  t« 
WUUanu,  122  Pa.  St.  191;  9  Am.  St  Rep.  88.    An  examination  of  the  do* 
dsions  will  show,  howsTor,  that  no  such  distinotion  exists.    By  the  law  of 
England,  and  that  of  many  of  the  United  States,  the  beds  of  navigable  and 
tidal  streams  are  presumed  to  be  the  property  of  the  sovereign  or  state,  and 
not  of  the  adjacent  landed  proprietors,  and  conveyances  of  land  fronting  npon 
them,  made  by  private  owners,  are  presumed  not  to  be  intended  to  extend 
beyond  the  line  of  their  ownership^  and  therefore  to  stop  where  that  owner* 
ship  stops,  which  is  generally  at  ordinary  high-water  mark.    When,  howerer, 
it  clearly  appears  that  the  bed  of  a  navigable  or  tidal  stream  is  not  vested  in 
the  state  or  sovereign,  but  in  some  private  proprietor,  the  presumptions  ordi* 
narily  attending  conveyances  cease  to  operate,  and  their  place  is  taken  by  a 
contrary  presumption,  whioh  is,  that  the  grantor  did  not  intend  to  reserve  to 
himself  the  flats  nor  the  land  covered  by  water  lying  between  the  bank  and 
the  thread  of  the  stream,  and  to  thus  shut  off  his  grantee  from  ownership  in  the 
land  underlying  the  water.    In  the  multitude  of  decisions,  it  would,  perhaps, 
be  extreme  to  say  that  none  oan  be  found  in  conflict  with  the  rule  which  we 
have  stated,  but  our  industry  has  not  enabled  us  to  disoover  any  in  oonflici 
with  it     On  the  contrary,  in  every  instance  in  which  we  have  seen  the  quee« 
tion  decided,  where  it  appeared  that  the  grantor  owned  any  part  of  the  bed 
of  the  stream,  whether  navigable  or  tidal,  or  not^  his  oonveyance  has  been 
held  to  extend  to  the  thread  of  the  stream,  when  he  owned  so  far,  and  in 
other  eases  up  to  the  line  of  his  ownership,  when  it  did  not  extend  so  far  inte 
the  stream  as  its  thread,  unless  it  oontained  some  words  dearly  reserving 
from  the  operation  of  his  deed  the  land  so  owned  by  him:  McrrtBon  ▼.  Kem^ 
8  GreenL  474;  Beny  ▼.  Snyder,  3  Bush,  283;  Sleeper  r,  Lacxnt^  60  N.  H.  201; 
49  Am.  Rep.  311;  Lnid  v.  Holland,  14  Mass.  160;   fTiUkmuburgh  Boom  Oo,  r, 
Smiih,  84  Ky.  876,  876;  Norcrou  v.  Qr^^he,  65  Wis.  610,  616;  Jmm  t. 
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tefard;  M  How.  65;  Gkrald  on  Watm,  seo.  194;  MeOuOouf^  r.  Watt^  4 
Rick  68;  52  Am.  Dee.  715;  Wata(m  ▼.  PeUn,  26  Mioh.  608,  517;  Bntwn 
OiOKT,  OaUweU,  35  W.  Ve.  95;  Chandoi  ▼.  Ifack,  77  Wis.  573;  20  Am. 
St  Bep.  139;  Browm  r.  Kamedy,  6  Har.  k  J.  195;  9  Am.  Deo.  503. 

The  MM  died  above  from  65  Wisoonem  well  ezpreaeee  the  law  apon  the 
■bjeeti  and  im  Tery  pertinent  here,  beoanM  the  river  nnder  consideration 
vw  a  navigable  stream,  and  the  conveyanoe  to  be  interpreted  did  not  men* 
tiM  the  stream  at  all,  bnt  described  certain  ooorsM  and  distances,  which,  in 
fMl^  extended  along  ita  banks;  and  it  was  contended  that  the  deed  should 
be  limited  to  the  preciae  land  included  in  such  connes  and  distanoes,  and 
dMnld  not  extend  to  the  center  of  the  stream.  After  considering  the  argu* 
■Moti  made  by  conneel,  and  the  decisions  of  the  Tarious  oourts,  the  true  rule 
ipM  the  subject  was  thus  stated  in  the  opinion  of  the  court:  '*  When  it  it 
Bade  to  appear  that  the  lands  conveyed  by  the  deed  extend  to  and  oover  the 
buks  of  a  navigable  stream,  the  presumption  is,  that  the  intention  was  to 
eoavey  all  the  right  of  the  grantor  in  the  bed  to  the  center  thereof;  and  in 
<vder  to  defeat  this  presumption,  there  must  be  clear  proof  that  such  was  not 
the  intention  of  the  parties  to  the  conveyance;  and  the  fact  that  in  giving  the 
bMndariM  of  the  lot  oonyeyed  no  mention  is  made  of  the  stream,  and  that 
tlie  lands  are  described  by  ooursM  and  distancM,  doM  not^  in  itself,  over* 
eoDs  sach  presumption. "  The  same  principle  was  thus  stated  by  Wil« 
■00,  a  J.,  in  Middkton  T.  PrUehard^  8  Scam.  510;  38  Am.  Dec  112:  *<A 
gnat  of  land  upon  a  river  extends,  the  title  of  the  grantee  to  the  middle  of 
tW  tame,  if  the  grantor  has  authority  to  extend  it  so  far,  uuIom  limited  to 
Mother  boundary  by  exproM  terms.  This  is  a  general  principle  of  the 
oommon  law  applicable  to  private  oonreyanoes,  which  are  construed  most 
itnmgly  against  the  grantor."  This  is  in  substantial  aooord  with  the  rule  aa 
itited  in  Gould  on  Waters,  sec  195,  in  the  following  language;  "  When 
riperian  MtatM  are  conveyed,  the  owner  may  reserve  the  land  under  water, 
bit  the  general  presumption  is,  that  the  purchaser's  title  extends  as  far  as 
the  ptntor  owns,  in  both  tidal  and  fresh  waters." 

The  remark  we  have  made,  to  the  effect  that  a  oonveyanee  of  land  adjacent 
tossirMm  extends  so  far  into  the  stream  as  the  grantor  had  title,  Is  well 
ilhstrsted  by  the  dedaions  in  the  New  England  states.  By  the  oommon  law, 
II  ilready  suggested,  the  sovereign  was  the  owner  of  ail  lands  in  tide- water 
ikrautt  or  beneatii  arms  of  the  sea  below  ordinary  high- water  mark,  and  for  this 
miM  grants  of  private  property  adjacent  to  such  streams  or  arms  were  limited 
to  mcfa  mark,  beoanse  it  was  the  line  of  the  grantor's  proprietorship.  Bnt  ia 
tte  eolony  of  Massachusetts,  by  an  ordinance  paMed  in  or  about  the  year  1647, 
it  vti  declared  that  the  owners  of  land  should  hold  title  to  low- water  mark,  pro* . 
vided  it  WM  within  one  hundred  rods  of  high-water  mark;  or  in  other  words, 
that  tiie  flats  covered  and  uncovered  by  the  ebb  and  flow  of  the  sea  and  of  tidal 
itrauns  should  belong  to  the  adjacent  proprietor,  unleM  such  flats  were  more 
thaa  one  hundred  rods  in  width.  As  a  result  of  this  change  of  law,  whereby 
the  flats  were  vested  in  the  adjacent  proprietors,  it  was  ever  afterwards  de- 
«M  that  in  a  oonveyanee  of  land  bounded  by  or  upon  a  sea,  or  bay,  or  har- 
bor, or  river,  or  stream,  should  extend  to  and  include  the  adjacent  flats,  if  they 
^•longed  to  the  grantors  Gould  on  Waters,  seo.  196;  Mayhew  v.  Norton,  17 
?iek.  369;  Wnulow  r.  Pmm,  84  Me.  26;  Lamptahr.  Bangor  Bank,  8  GreenL 
^  92;  Doane  v.  WiOhM^  5  Gray,  828;  BoUon  v.  Rkhxxrdmm,  105  Mom.  351, 
^^^-3S7.  The  question  is  very  fully  oonsidered  in  the  osm  last  cited,  which  in- 
volved the  eonstraotioa  of  a  grant  upon  the  tide*water  adjacent  to  Boston. 
^  town  of  Boston  had  made  a  grant  of  land,  one  of  the  boundariM  of  which 
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WM  *'tha  bay,"*  and  il  wm  iniifted  that  thli  grant  did  not  indade  the  flatii 
in  front  of  the  land  granted,  bnt  it  waa  oonoeded  that  if  the  ordinance  oil 
1647  was  in  operation  at  the  time  the  grant  waa  made,  or  in  other  words,  iil 
the  town  of  Boston  had  any  title  to  the  flats  in  front  of  the  lot»  such  titUi 
vested  in  its  grantee.    The  oonrt,  after  considering  and  oiting  many  authori- 
ties, concluded  by  saying:  *' Applying  the  mlea  already  stated  to  ihi^  caae^ 
the  result  is,  that  if  the  town  of  Boston,  at  the  time  of  making  the  grant  to 
Gridley  and  Baxter,  held  these  flats,  not  for  the  general  nse  but  as  its  own 
property,  those  grants  bounded  '  with  the  bay '  passed  them  to  the  granteee." 
In  what  appears  to  have  been  a  decision  of  the  same  case  upon  a  previous 
appeal  (see  13  Allen,  155),  the  court  said:  "Whenever  land  is  described  nm 
bounded  by  other  land,  or  by  a  bnilding  or  structure,  the  name  of  which,  ac- 
cording to  its  legal  and  ordinary  meaning,  includes  the  title  in  the  land  of 
which  it  has  been  made  a  part,  as  a  house,  a  null,  a  wharf,  or  the  like,  the 
side  of  the  land  or  structure  referred  to  as  a  boundary  is  the  limit  of  the 
grant;  but  when  the  boundary  line  is  simply  by  an  object^  whether  nataral 
or  artificial,  the  name  of  which  is  nsed  in  ordinary  speech  as  defining  a  boun- 
dary, and  not  as  describing  a  title  in  fee,  and  whidi  does  not  in  its  deaorip- 
tion  or  nature  include  the  earth  as  far  down  aa  the  grantor  awuM,  and  yeM 
which  has  width,  as  in  the  case  of  a  way,  a  river,  a  ditoh,  a  wall,  a  fence,  a 
tree,  or  a  stake  and  stones,  then  the  center  of  the  thing  so  mnning  over  or 
standing  on  the  land  is  the  boundary  of  the  lot  granted.     A  oorrespondiiig 
mle  has  been  steadily  and  oonsistently  applied  to  oonveyanoes  of  land  by  the 
sea,  the  owner  of  which,  by  virtue  of  the  colonial  ordinance  of  1647,  haa  the 
title  in  the  sh<»e  or  flats  within  one  hundred  rods  of  high-water  mark,  and 
above  low*water  mark.    Thus  a  boundary  by  a  tide-water  oreek,  from  which 
the  tide  wholly  ebbs  and  flows  at  low  water,  oarries  the  flats  as  far  aa  the 
center  of  the  creek,  unless  limited  by  special  words:  Harlow  r*  FUk,  IS 
Oush.  904;  Chapman  v.  BdmamoU,  8  Allen,  612.    So  a  boundary  '-on  a  river* 
within  the  ebb  and  flow  of  the  tide,  or  '  on  the  stream '  of  snch  a  river, 
the  title  of  the  grantor  to  the  extent  of  his  ownership,  unless  expressly 
stricted  to  the  shore  or  bank:  Dunlap  v.  Button,  4  Mason,  866;  Thomas  ▼• 
Hatch,  8  Sum.  178,  179;  LapUh  v.  Bangor  Bank,  8  GreenL  85;  Moort  v.  Grif* 
Jin,  22  Me.  350.     In  short,  any  boundary  by  the  tide-water,  by  whatever 
name,  whether  'sea,'  'harbor,'  or  'bay,'  includes  the  land  below  high-water 
mark,  as  far  as  the  grantor  owns  ":  Boston  v.  Biehardaon,  13  Allen,  155. 

When  a  stream  is  not  navigable,  or  when,  though  navigable,  the  grantor 
owns  the  bed  of  it,  the  mle  generally  prevails  that  all  grants  of  land  border- 
ing upon  it  vest  title  in  the  grantee  to  the  thread  of  the  stream,  nnlesa  an 
intent  to  limit  it  to  some  other  line  is  manifested  by  the  deed:  Jaekmm  v. 
Louw,  12  Johns.  255|  Brown  v.  Huger^  21  How.  306;  Lowell  v.  RoUnaon,  16 
Me.  357;  33  Aul  Dec  671;  WUUamo  v.  Buchanan,  1  Ired.  535;  35  Am.  Dea 
760;  Cold  8.  P.  /.  FT.  v.  Tolland,  9  Oush.  496;  WUliamtbwrg  Boom  Co,  v. 
Smith,  84  Ky.  372;  Berry  v.  Swydcr,  3  Bush,  266;  Warren  v.  Thomaaton^  76 
Me.  329;  46  Am.  Rep.  397. 

Tha  Thread  qf  the  Stream  is  not  necessarily,  nor  ordinarily,  the  middle  of 
the  channel,  but  is  a  line  running  equidistant  from  its  two  banks  at  the  or- 
dinary stage  of  its  waters:  Warren  v.  Tkomaaton,  75  Me.  329;  46  Am.  Rep. 
897;  Hopkhu  v.  Dkkmoon,  9  Onsh.  552;  Boicawen  v.  Canierimy,  23  N.  H. 
188;  and  therefore  where  the  channel  of  a  river  is  named  as  a  boundary,  the 
thread  of  the  stream  is  not  meant,  but  the  deepest  part,  "  the  water-road 
over  which  vessels  pass  and  repass  "<  Warrem  v*  Thomaeton^  76  Me.  329;  45 
Am.  Rep.  397. 
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Wt^ermted  moi  6«  I^amtd  a»  a  Boundtuy,  —  It  ia  not  nooMsarj,  to  •ntitio  a 
ittd  to  luiTe  applied  to  H  ih«  rule  of  oonstrnotion  extending  ite  boundary  to 
tiie  thread  off  tb«  streaoi,  that  the  fact  that  one  of  the  boundaries  is  a  stream 
liKRild  be  stated  in  or  appear  from  the  deed.  Heooe,  thongh  property  is 
eoQTeyed  by  a  deeoiiption  stating  its  metes  and  bounds,  without  mentioning 
■ay  water  or  stream,  yet  if  one  of  these  boundaries  extends  into  or  along  a 
stream,  the  title  of  the  grantor  to  lands  lying  between  the  boundary  and  the 
center  of  the  stream  will  Test  in  his  grantee:  NoraroBi  ▼.  Oriffitha,  66  Wis. 
699.  So  if  lands  bordering  upon  a  navigable  stream  are  subdivided  in  city 
fteti  designated  by  numbers,  and  a  oonveyanoe  is  made  of  any  of  such  lots  by 
saeh  designation,  the  grantee  acquires  thereby  all  the  title  which  the  grantor 
bad  in  the  lands  lying  between  the  lot  and  the  thread  of  the  stream  in  front 
sf  it:  Ifoisos  T.  Peien,  26  Mioh.  508;  TruaUeM  r.  Haven^  II  III.  554;  Mariner 
V.  SdKuUe,  13  Wis.  692. 

Meamder  htnea.  —  In  snrreying  land  adjacent  to  a  stream,  whether  naTi- 
gable  or  not^  meander  lines  are  often  mn  from  one  point  to  another  along  or 
ssar  the  bank  or  margin  of  the  stretfm,  in  such  a  manner  as  to  leave  a  con* 
■derable  quantity  <^  land  lyiug  between  the  lines  thus  mn  and  the  thread  or 
bank  of  the  stream.     The  purpose  of  these  lines  is,  however,  nniversally  con- 
ndered  to  be  that  of  designating  the  general  course  of  the  stream,  and  of  pro- 
viding means  by  which  to  make  an  estimate  of  the  quantity  of  land  included, 
•ad  they  have  never,  so  far  as  we  are  aware,  been  permitted  to  have  the  effect 
dt  restricting  the  boundary  line,  or  of  preventing  it  from  extending  to  the 
tticed  of  the  stream  or  to  tiie  line  of  the  grantor's  ownership  as  it  would  have 
deashad  aneh  meanders  not  been  made  or  mentioned:  Fuller  v.  Z)atfpiftiii,  12i 
U.  5^;  7  Am.  St.  Rep.  888;  Minto  ▼.  Db  Lanqf,  7  Or.  342;  Brownw.  Huger^ 
&  How.  320;  CAowiof  v.  Mack,  77  Wis.  573;  20  Am.  St.  Bep.  139;  MiddUUm 
V.  Ftiukard^  8  Scam.  510;  88  Am.  Dea  112;  Kraul  v.  Cravffordt  18  lowai 
548;  87  Am.  Dee.  414;  Sdwrmder  v.  St  Paul  B.  B.,  10  Minn.  82;  88  Am. 
Dee.  00;  J^sris  t.  Auf  O.  L.  Co.,  184  Q.  &'178;  Ladd  ▼.  Os6onie,  79  Iowa. 
ft;  Fofss  T.  Vam  de  Bogeri,  56  N.  Y.  526,  531;  Cfturchill  ▼.  Ormnd^,  5  Dana» 
100;  Brweev.  Ta^^  S  J.  J.  Marsh.  160;  Sj^ng  v.  Moore^  120 Ind.  852.  This 
nde  has  Tory  xeoentiy  been  applied  to  non-navigable  IiJecs  of  oonsiderable 
ttagaitnde,  and  patents  to  lands  adjacent  thereto  have  been  interpreted  as 
Tsstiag  title  in  the  patentee  to  the  middle  of  the  lake:  MUekea  v.  SnuUe^  140 
U.  8.  406;  Hardin  t.  Jordan,  140  U.  &  371. 

Pntmmption  <s  agauui  Orantar,  —  There  is  no  doubt  of  the  ability  of  a 

grantor  of  land  bordering  upon  a  stream,  whether  navigable  or  not^  to  limit 

the  line  of  his  grant  so  as  to  exolnde  therefrom  any  portion  of  the  stream 

which  he  may  ehoose  to  retain.    But  as  ordinarily  it  would  be  of  no  advan* 

tige  to  him,  and  of  rery  great  disadvantage  to  his  grantee,  to  have  the  grantor 

retain  title  to  the  bed  of  the  stream  in  front  of  the  lands  granted,  the  pre* 

ssmptiao,  in  the  absence  of  words  neceasarily  excluding  it^  is,  that  the  grantor 

intended  to  convey  to  the  extent  of  his  ownership,  and  therefore^  that  title 

win  pass  to  the  thread  of  the  stream  if  he  owned  np  to  that  line,  or  in  the 

ease  of  navigable  or  tidal  streams^  the  beds  of  which  he  does  not  own,  that 

Us  grant  extends  to  low-water  markx  Brmn  OU  Oo.  v.  OalduMH  85  W.  Ya. 

15;  Holdm  w.  Okandier,  61  Yt  291;  Pahner  v.  FarreU,  129  Pa  St  162. 

MmwmenU  at  Bide  qf  Siream,  — The  faot  that  one  or  more  of  the  eonrsss 
4fltignstfil  in  the  deed  extends  to  a  stake,  tree,  or  other  monument  on  the 
bank  or  by  the  tide  of  a  stresm,  is  not  sufficient  to  indicate  an  intent  on  the 
part  of  the  grantor  to  limit  the  boundaries  of  his  grants  nor  to  prevent  their 
MchiDg  to  the  thread  of  the  stream,  where  the  boundary  between  the  stakes 
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or  mOBimients  referred  to  is  described  as  ninning  with,  by,  aloDg,  or  npoo 
the'  stream:  Lotoea  ▼.  BobiMon,  16  Me.  857;  33  Am.  Dea  671|  8L  Loms  ▼. 
Rtdt,  188  U.  a  24»;  County  qf  8L  Ohkr  t.  LowngUon,  23  WalL  46^  64;  ITemm 
V.  a^mug,  83  Ala.  251;  Seneca  Nation  ▼.  Krughi,  23  N.  Y.  498;  Lum  t.  Cos-- 
ley,  4  Wend.  451;  35  Am.  Dee.  637;  Gould  on  Waters,  sea  197. 

Linet  Running  along  the  Bank,  Edgt,  or  Margin, --^  A  Qonreync^  \nutnmi(% 
of  designating  the  bonndary  adjacent  to  a  watercourse  as  ronning  aUmg,  to. 
with,  or  by  the  stream  may  describe  it  as  running  to^  with,  or  along  the  banle» 
margin,  edge,  or  shore,  or  the  high  or  the  low  water  mark;  and  then  the  ques- 
tion arises  whether  this  description  is  one  limiting  the  boundary,  and  in  effect 
reserving  to  the  grantor  lands  owned  by  him  between  the  thread  or  low- water 
mark  of  the  stream  and  the  bonndary  named  in  the  deed.    Where  the  de« 
scription  specifies  the  line  or  bonndary  as  running  along  the  bank  of  a  stream, 
whether  navigable  or  not,  we  believe  that  the  anthoritiee  oononr  in  asserting 
that  the  word  **  bank "  must  be  construed  as  limiting  and  restricting  the 
boundary,  and  preventing  it  in  any  event  from  reaching  the  thread  of  the 
stream:  Bradford  v.  Oreeaey,  46  Me.  9;  Rockmll  ▼.  Baldwin,  63  IlL  19.     The 
word  "  bank  "  does  not  limit  the  boundary  line  to  the  top  or  even  to  the  bot- 
tom of  the  small  bluff  or  precipice  usually  adjaoent  to  streams,  but  is  re- 
garded rather  as  equivalent   to  the  expression   "low- water  mark,**  and 
therefore  as  entitling  the  grantee  to  lands  extending  up  to  the  water  at  all 
stages;  for  his  gprant  will  not  be  construed  as  cutting  him  ofif  from  access  to 
the  waters  bordering  upon  the  lands  granted  to  him:  HaUey  v.  MeCormick^ 
13  N.  Y.  296;  TaU$  v.  Van  de  Bogert,  56  N.  T.  526;  Lamb  v.  RieheUs,  1 1 
Ohio,  311;  JIfurphy  v.  Oopelandt  58  Iowa,  409;  43  Am.  Rep.  118.    In  one  case 
it  was  decided  that  though  the  grant  described  lands  as  bounded  by  or  on  the 
margin  of  a  river,  they  nevertheless  extended,  by  a  construction  of  law,  to 
the  center  of  the  stream:  Bx  parte  Jennings,  6  Cow.  518;  16  Am.  Dee.  447. 
Doubtless  this  case  cannot  meet  with  universal  concurrence,  and  perhape  the 
weight  of  the  authorities  is  to  the  effect  that  a  boundary  designated  as  run- 
ning along,  by,  or  with  the  edge  or  margin  of  a  stream  extends  to  low-water 
mark  only:  Kanouse  v.  Stockfrrower,  48  N.  J.  Bq.  42;  Bddy  v.  8U  Mare,  53 
Vt.  462;  Uolden  v.  Chandler,  61  Vt.  291.     When  a  line  is  described  as  run- 
ning  to  the  waters  of  a  stream,  the  word  "  waters  *  is  regarded  as  synony- 
mons  with  low-water  mark:  Babeon  r.  Tainter,  79  Me.  368;  and  when  a 
boundary  is  described  as  beginning  at  the  mouth  of  a  tide-water  stream,  this 
means  the  month  as  it  exists  at  low-water:  BaU  ▼.  Slack,  2  Whart.  508;  80 

-Am.  Dec.  278. 

Linee  Running  along  the  Shore,  — The  greatest  diversity  of  opinion  has  de- 
veloped in  the  interpretation  of  the  word  "  shore  "  when  used  in  a  oonvey- 

-ance  of  real  property.  It  is  strictly  applicable  to  tidal  streams  only,  and 
signifies  that  portion  of  the  land  covered  and  uncovered  by  the  ebb  and  flow 

^of  the  ordinary  tides.  When  the  bonndary  is  described  as  running  to  a 
stream,  or  to  the  shore  of  a  stream,  and  thence  by,  with,  or  along  the  shore, 

^Bome  of  the  authorities  locate  snch  boundary  at  the  thread  of  the  stream: 

^^ Starr  v.  Child,  20  Wend.  149;  Sleeper  t.  Laeonia,  60  N.  H.  201;  49  Am.  Rep. 
311;  others,  at  the  inner  side  of  the  shore,  or  low-water  mark:  Child  t.  Starr, 
4  HiU,  869,  876;  Stetene  r.  King,  76  Me.  197;  49  Am.  Rep.  609;  whUe  still 
ethers,  when  the  expression  is  *'tD  the  shore,  thenoe  by,  with,  or  on  the 
shore,**  exelade  the  whole  shore  from  the  lands  oonveyed:  Siortr  v.  f^vemtm, 
6  Mass.  436;  4  Am.  Dee.  155.  In  a  conveyance  of  a  lot  in  a  village  of  Kew 
York,  two  of  the  boundaries  were  described  as  follows;  *' Thenoe  parallsl 
with  Buffido  Street  aboat  forty-fire  feet  to  the  Qenesee  River;  theaoe 
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■■terly  along  the  ahore  of  nid  rirer  to  BaflUo  Street.'*    In  eonttnilng  this 
ted  in  tlie  mpremn  ooort^  Mr.  Jastioe  Cowen  aaid:  *'The  south  line  rune 
ebont  forty-two  feet  to  the  Qeneeee  River,  thenoe  northwardly  along  the 
ihore  of  the  aaid  river  to  Buffalo  Street;  and  it  is  insisted  by  the  oounsel  for 
khs  defendante»  that  these  latter  words  are  so  strong  as  to  subvert  the  plain 
iMning  of  the  former  words,  'to  the  river,'  and  tie  up  the  grant  to  the  shore. 
But  enppooe  we  were  to  expunge  the  words  'to  the  rivei,'  and  take  the 
'shore'  aa  the  boandary;  the  grantees  beoame  proprietors  of  the  shore, 
whidit  when  applied  to  a  fresh-water  river,  means  the  '  bank 't  Johnson's 
Diek,  qnartOb     *  Shore '  and  'bank '  signifies  the  earth  arising  on  each  side 
ef  the  water:  Johnson's  IMot,  tit.  Bank.    And  then,  says  Sir  John  Leaoh, 
V.  a  (  Wright  t.  Bowttrd^  1  Sim.  ft  St  203):  *  Prima  /(teie,  the  proprietor  of 
each  hank  of  a  atream  is  the  proprietor  of  half  the  land  eovered  by  the 
The  '  bank '  and  the  *  water '  are  correlative.    Tou  cannot  own  one 
touching  the  other.    But  the  'bank'  is  the  principal  object;  and 
when  the  law  onoe  fixes  the  proprietorship  of  that,  the  soil  of  the  river  fol* 
lows  as  an  incident,  or  rather,  as  a  part  of  the  subject-matter,  tuque  Jilum 
Lord  Hale  puts  it  that  fresh  rivers  do^  of  common  rights  belong  to  the 
of  the  soil  adjacent:  De  Jure  Maris,  o.  1;  6  Cow.  537.    The  law  does 
not  atop  to  criticise  the  words  by  which  a  man  is  made  owner;  it  inquires.  Is 
he  the  shore-owner?    If  that  be  so,  he  touchea  the  water:  Per  Marshall,  C.  J.^ 
hi  Haadltjf*9  Lessee  v.  Anihonff,  6  Wheat  384.    It  is  conceded  that  the  words 
*to  and  along  the  river '  would  include  the  stream.     What  difference^  I  ask, 
between  that  and  '  to  and  along  the  shore  ^T    A  difference  of  words,  signify. 
ing  the  same  thing.    In  either  case,  taken  literally,  and  according  to  com- 
BOO  understanding,  they  carry  you  to  a  line  intermediate  the  water  and 
the  land,  and  touching  both.    How  do  they  take  more?    Upon  construction 
of  law,  which  does  not  require  express  words  for  the  grant  of  every  part,  aa 
henses,  fences,  mines,  or  the  elements  of  water  or  air,  which  all  pass  by  the 
word  'land ';  and  as  a  grant  of  1  and  by  certain  boundaries  prima  fade  passes 
aU  such  parta  to  the  grantee,  U9jue  ad  coBhtm  et  ad  infemoB,  so»  within  the 
same  prindple,  it  passes  the  adjoining  fresh-water  stream,  uaque  ad  Jilum 
mgmmm    The  passing  of  the  one  kind  may  just  as  well  be  questioned  as  another^ 
■ot  only  in  the  eye  of  the  law,  but  of  common  sense  and  reason.     Within  the 
fint  ""^•""»j  it  is  said  one  shall  not  build  so  as  to  overhang  another's  prem* 
ises,  darken  his  lights,  or  confine  the  air;  and  surely  it  would  be  more  absurd 
for  the  law  to  give  a  man  the  shore  or  side  of  a  fresh-water  river,  and  yet^ 
by  easing  the  bed  to  the  grantor,  make  the  owner  of  the  land  a  trespasser 
every  time  he  should  slake  bis  thirst  or  wash  bis  hands  in  the  stream.    In 
Ga9d'$  AdndmUraior9  v.  Ohaaadiert^  8  Ohio,  495,  a  case  by  which  the  supreme 
court  of  the  state  of  Ohio  adopted  the  doctrines  of  Lord  Hale,  they  say:  'A 
river  consists  of  water,  bed,  and  banks.'    By  running  up  or  down,  or  along 
either,  therefore,  you  touch  the  river  within  this  case.     I  have  said  that 
'along  the  shore'  is  the  same  thing.    I  admit  it  is  not  critically  correct  to 
say  the  'shore'  of  a  river.    The  term  belongs  in  its  strict  sense  to  the  ocean. 
Dr.  Johnson  aays  it  applies  to  a  river  only  in  a  secondary,  or,  as  he  calls 
it»  A  '  lioentioaa,'  sense.    '  Beside  the  fruitful  shore  of  muddy  Nile ':  Johnson's 
Diet,  tit  Shore.    Tet  it  is  sometimes  so  applied  in  legal  proceedings.    The 
oonpaot  between  Virginia  and  Kentucky  speaks  of  the  shores  of  the  Ohio; 
which  word  '  shores '  was  treated  by  Marshall,  0.  J.,  in  HaindJbff%  Le$9ee  v. 
Antkmy,  5  Wheat  8S4,  as  the  same  with  'side'  or  'bank.'    We  know  it* 
BMans  the  aaoie  in  oommon  understanding  among  us,  which  must  govern  in  the 
CDoitraction  of  a  oonveyance."    Prom  this  opinion  Mr.  Justice  Bronson  die* 
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■ented:  8Uarr  r,  CfhOd,  90  Wond.  149.    TIm  ctm  WM  taken  «d  the  ooort  of 
«rroni,  where  the  deduoa  of  the  npreiiie  eoorl  waa  tvnnddt  Mid  the  vierwa- 
of  Jadge  Bronwm  adopted  by  a  vote  of  elerea  to  tan,  but  thoee  votins  for  m- 
reversal  appear  to  hare  ooneorred  in  the  oondoaion  that  the  word  **  aboorob"^ 
aa  used  in  the  oonreyanoe  under  oonaidemtiony  extended  the  boundary  t» 
low-water  mark:  (Md  v.  8iarr,  4  Hill,  S09;  916.    A  oonveyanoe  whose  d«- 
aoriptiTe  terms  were  aabstaatially  identioal  with  thoae  interpreted  by  tb* 
New  York  court  waa  oonsidered  by  the  supreme  oourt  of  New  Hampabiivw 
and  a  oonolusioa  reaohed  in  harmony  with  that  of  Judge  Oowen  hereinbef^ 
quoted:  Sleeper  v.  Laeonia,  60  N.  U.  201;  40  Am.  Rep.  811.    The  oourt 
ferred  to  oaaes  construing  aimiUr  expressions  employed  in  deaoribing  Unas  m» 
running  along,  with,  or  by  the  aides  of  streeta  or  highwaya,  and  determining 
that "  the  expressions '  on  a  highway '  and  *  by  the  side  of  a  highway '  were  ideas* 
tical  in  meaning  and  effeot"    There  is  no  donbt  that  the  interpretation  giwaa 
to  oonreyanoea  running  by  the  aidea  of  atreeta  or  highways^  referred  to  by 
the  supreme  court  of  New  Hampshire,  is  the  one  sustained  by  the  weight  of 
authority:  Moodjf  t.  Pabner,  50  OaL  81;  Paid  t.  Oarver,  26  Pa.  St  223i 
Buck  ▼.  Sqtden,  22  Vt  498;  Woodman  r.  Spencer^  64  N.  H.  607;  Saltm^  w. 
Jonea,  89  N.  J.  L.  469;  28  Am.  Rep.  229;  KmOomd  t.  Van  Valkadmrgh,  46 
Wis.  434;  32  Am.  Rep.  719;  Low  ▼.  T'MnU$.  72  Me.  92;  89  Am.  Rep.  803. 

In  Massachusetts  (Storer  r.  Freeman,  6  Mass.  486;  4  Am.  Dee.  165),  and 
perhapa  in  Maine  {Stevene  w.  King,  76  Me.  197;  49  Am.  Rep.  609),  a  oouT^y- 
anoe  running  to  the  shore  of  a  stream,  and  tbenoe  with,  along,  or  by  the  shores 
is  interpreted  aa  reserving  to  the  grantor  the  whole  ahore;  in  other  word% 
as  running  along  that  aide  of  the  shore  which  is  fartheat  from  the  water. 
This  interpretation  yields  to  any  expression  in  the  deed,  and  perhaps  in  other 
deeds  by  the  same  grantor,  ahowing  that  by  the  term  "ahore, "he  meant  the 
line  or  aide  next  to  the  water.    Thus  if  he  mentions  in  his  deed  any  yisible 
moQument  as  being  in  the  line  which  be  described  as  running  along  or  by  the 
shore,  it  is  competent  to  prove  by  parol  or  other  evidenoe  that  such  monu* 
ment  was  on  the  side  of  the  shore  known  aa  low*  water  mark,  and  such  proof 
being  made,  low-water  nuurk  will  be  accepted  as  the  shore  line:  Stortr  t. 
Freeman,  6  Mass.  435;  4  Am.  Deo.  155.    In  a  conveyance,  the  words  "shore,* 
"beach,**  "seaahore,*'  and  "aea"  may  be  used  so  as  to  indicate  that  the  grantor 
employed  them  interchangeably  to  designate  the  same  line,  as  where  the  bonn- 
dary  is  declared  to  run  "easterly  on  the  sea  or  flats,*'  or  "northeasterly  by 
the  sea  or  beach."    In  this  event,  the  boundary  is  not  to  be  run  partly  by  the 
beach  and  partly  by  the  sea,  but  extends  at  all  points  to  the  sea  at  low- water 
mark:  aaiUmetaU  v.  Proprktore,  7  Cush.  195;  Doane  v.  WiUeuU,  6  Gray,  828. 
In  the  oinnion  in  the  ease  last  cited,  the  oourt  used  the  following  language^ 
which,  to  us,  it  seems  difficult  to  reconcile  with  its  reasoning  and  decision  in 
the  earlier  case  of  Storer  v.  Freemain,  6  Mass.  435, 4  Am.  Dec  155:  "The  owner 
of  the  upland  adjoining  tide- water  prima  fade  owns  to  low- water  mark;  and 
does  so  in  fact,  unless  the  presumption  is  rebutted  by  proof  that  the  upland 
and  flats  have  been  aevered  by  himself  or  some  previous  owner,  by  the  eon* 
veyance  of  the  one  without  the  other,  in  whole  or  in  park    When,  therefore^ 
such  owaer  of  the  shore  conveys  by  a  boundary  on  the  "sea,"  or  "  seashors^* 
or  "  tide-water,"  or  any  similar  expression,  the  law  gives  eflEbot  to  it^  and  ex* 
tends  it  to  low-water  mark." 

Beoauae  there  are  two  sides  to  a  shore,  the  whole  deed  must  be  oonsidered 
in  determining  whioh  side  waa  intended.  If  there  is  doubt  upon  the  snbjeet^ 
it  would  seem  that  the  application  of  the  general  rule  that  a  oonveyanos  is 
eonstrued  against  the  grantor  must  determine  the  question  in  favor  ol  the 
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gniile%  and  eatitts  Uin  to  bare  the  liiM  mn  along  the  Inner  dde  of  ili» 
ib«^  «r  in  dhor  wordi^  tho  Una  of  ordinary  low  wafeer,  ao  as  to  inolade 
(to  whok  ahoret.  Bat  it  may  happan  thai  tha  length  of  the  line  whieh  ia 
■aatieaad  m  the  eoiiTojaaoa  as  eztonding  to  the  shore  is  snoh  as  to  detor* 
aaas  wfaieh  aido  ol  tba  ahore  was  intended,  and  henoe,  when  one  of  the  oaU» 
if  a  eonvayanoa  stated  that  the  line  was  to  be  mn  a  designated  anmber  of 
fM^  er  tberealMmta»  to  a  point  on  the  shore  of  Long  Island  Sonnd,  and  thenoe 
skag  the  said  ahoro  and  aonnd  as  the  same  bend  and  tarn,  it  was  held  that  if 
this  ssU  reached  tho  ahore  of  snoh  sound  at  low-water  mark,  then  all  of  the 
itore  abore  auefa  mark  waa  neoessarUy  inoladed  in  the  oonveyanoe:  Oahe$  v. 
Mmeg,  14  N.  Y.  Sup.  Gt  S9A;  1ft  N,  T.  Sap.  Ct.  Oei;  183  N.  T.  227;  Sa 
AiLBkBopw 
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PO  WisooVBUi,  9tL] 
A  Shkuff  Imttuiq  cm  vhm  PRonBrr  ov  a  Thisd  Pkuov,  whfle  aetbg 
nnder  a  writ  ol  attaohment^  moat  be  regarded  as  inonrring  a  liability  l^ 
the  doing  ol  an  aot  in  hia  official  oapaoity  and  in  Ttrtue  of  hia  offioe. 

Action  commenced  in  October,  1890,  against  McGillis  for 
taking  and  converting  chattels  of  the  plaintiff  on  October  24, 
1884.  The  plaintiff  pleaded  the  statute  of  limitations,  alleging 
that  his  supposed  liability  arose  out  of  acts  done  by  him 
when  acting  as  sheriff,  and  that  the  plaintiff's  cause  of  action 
accrued  more  than  three  years  before  the  commencement  of 
this  soit.  The  plaintiff  demurred  to  the  answer,  and  his  de- 
murrer being  overruled,  he  appealed. 

FairehUd  and  Fairehildf  for  the  appellant. 

£.  C.  EoBimafif  and  Oreene  and  Vroman^  for  the  respondent 

Obton,  J.  The  appellant  sues  in  replevin  for  a  stock  of 
goods  unlawfully  taken  and  detained  by  the  respondent  The 
respondent  justifies  the  taking  by  the  service  thereon  of  several 
writs  of  attachments  and  execution,  as  sheriff,  in  oases  in 
bvor  of  several  plaintiffs  against  one  Armstrong  as  the  owner 
of  the  goods,  and  pleads  also  the  three  years*  statute  of  limita* 
tioQB  according  to  section  4223  of  the  Revised  Statutes,  in  bar 
of  an  action.  The  appellant's  demurrer  to  such  answer  in  bar 
vu  overruled,  and  this  appeal  is  from  said  order. 

The  only  question,  therefore,  is,  whether  the  respondent  can 
make  said  statute  available  in  bar  of  this  action  by  the  appel- 
lant as  a  stranger  to  the  attachments  and  executions  claiming 
the  ownership  of  the  goods.  The  learned  circuit  court  decided 
oonectly  that  said  statute  is  applicable  to  such  a  case,  and 
overruled    the    demurrer.    The    statute    reads    as    follows: 
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*  Within  three  years:  An  action  against  a  sheriff,  coroner, 
town  clerk,  or  constable,  upon  a  liability  incurred  hy  the 
doing  of  an  act  in  bis  official  capacity  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  execution.  But  this  section 
shall  not  apply  to  an  action  for  an  escape."  Was  the  taking 
of  these  goods,  by  the  respondent  as  sheriff,  upon  the  attach- 
ments and  executions,  in  virtue  of  his  office?  I  have  made 
these  words  emphatic,  because  the  question  depends  solely  on 
their  true  meaning. 

This  court,  by  the  opinion  of  the  present  chief  justice  in 
Oerber  v.  Ackley^  37  Wis.  43,  19  Am.  Rep.  751,  defined  these 
words  as  'acts  done  within  the  authority  of  the  officer,  but  in 
doing  them  he  exercises  that  authority  improperly,  or  abuses 
the  confidence  which  the  law  reposes  in  him."     Acts  colore 
officii  are  defined  in  the  same  opinion  as  ''  where  they  are  of 
such  a  nature  that  his  office  gives  him  no  authority  to  do 
them."    It  is  foreign  and  confusing  to  the  question  to  define 
acts  colore  officii.    Acts  viriute  officii  only  are  protected  by  the 
statute.    We  might  as  well  define  acts  which  are  of  neither 
class.    It  is  sufficient  if  we  determine  what  acts  are  within 
the  statute.    In  the  above  case  the  plaintiff  had  sued  the  city 
marshal  for  the  taking  of  certain  property,  and  the  defendant 
attempted  to  justify  the  taking,  but  averred  only  that  he  took 
the  property  "by  virtue  of  an  alleged  writ  of  replevin":    Qer* 
her  V.  AcUey^  82  Wis.  233.     The  plaintiff  recovered  judgment. 
The  above  action  is  on  the  marshal's  official  bond,  and  against 
the  defendant  as  surety  thereon,  and  the  case  depended  upon 
whether  the  marshal  acted  with  authority,  or  virtute  offi^i^ 
when  he  took  the  property.     It  was  held  that  the  marshal  did 
not  show  that  he  acted  under  authority,  because  he  did  not 
allege  that  he  had  any  writ,  but  only  that  he  took  the  prop- 
erty by  virtue  of  an  alleged  writ,  in  effect  holding  that  if  he 
had  alleged  that  he  acted  under  an  actual  writ,  it  would  have 
been  by  virtue  of  his  office,  and  the  surety  would  have  been 
liable.     This  distinction  affords  more  aid  in  defining  virtute 
officii  than  the  above  definition,  for  here  it  has  application.    It 
is  acting  as  an  officer  under  a  valid  writ.     But  the  case  of 
State  V.  Mann^  21  Wis.  684,  is  authority  in  point.    This  was 
an  application  for  a  peremptory  writ  of  mandamus  to  compel 
the  circuit  judge  to  grant  leave  to  the  plaintiff  to  bring  suit  on 
the  official  bond  of  the  sheriff.    The  mandamus  was  refused 
on  the  sole  ground  that  the  affidavit  of  the  relator  failed  to 
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iUte  A  eaaa  in  which  the  sheriff  wm  liable  for  acts  done  bj 
ijrtoe  of  his  offioe.  The  affidavit  stated  in  substance  that 
while  acting  as  such  sheriff,  having  a  wanrant  of  attachment 
jipinst  the  property  of  A,  he  seised  and  carried  away  the 
property  of  B»  and  fciled  to  state  that  be  did  so  under  and  by 
virtue  ot  the  writ  of  attachment  If  he  had  so  stated,  this 
eoort  held  that  fiir  a  trespass  thus  committed  the  sureties  on 
tbe  official  bond  would  be  liable,  because  committed  by  virtue 
ef  his  offioaw  This  was  the  exact  question  here  presented. 
The  writs  of  attachment  and  execution  were  levied  upon  the 
pfoperty  of  the  plaintiff  instead  of  that  of  the  defendant  therein, 
sod  hence  this  suit.  The  case  of  PeopU  v.  S^uyltfr,  4  N.  Y. 
173,  is  cited  in  the  opinion  as  the  authority  followed.  That 
tase  was  an  action  on  the  bond  of  the  sheriff  by  the  claimant 
cf  the  property  attached,  and  presented  the  same  question. 
The  case  of  Taylor  v.  Parker,  48  Wis.  78,  is  not  in  conflict  with 
these  dednons,  for  in  that  case  the  action  was  for  the  breach 
e(  the  condition  of  the  bond  for  not  paying  over  money  col- 
leeted  by  the  sale  of  the  plaintiff's  property;  and  the  case  was 
fovemed  by  the  strict  condition  of  the  bond*  The  above 
eises  aie  not  referred  to  as  being  overruled  by  or  in  conflict 
vith  the  above  cases. 

In  Gumming  v.  Brown^  43  N.  Y.  514,  the  decision  in  People 
▼.  SehuyUr^  4  N.  Y.  173,  was  approved,  and  this  case  presented 
tbe  same  question.    The  ninety-third  section  of  the  code  con- 
tains the  same  provision  of  our  statute  of  limitation  as  to 
<Qch  cases.    Coddington  v.  Camley,  2  Hilt  628,  is  to  the  same 
effect    In  Chatiee  v.  JETofUns,  11  Iowa,  329,  77  Am.  Dec.  148, 
it  is  held  that  the  sureties  on  the  official  bond  of  the  sheriff 
tie  liable  for  his  having  levied  the  attachment  on  the  prop* 
ttty  of  the  plaintiff,  a  stranger  to  the  writ,  on  precisely  the 
>snie  ground;  and  the  same  is  held  in  Van  PeU  v.  Littler^  14 
Cal.  194,  in  a  suit  on  a  constable's  bond  by  a  stranger  to  the 
▼rit,  for  such  a  trespass;  and  the  same  in  fTomn  v.  People,  10 
m  App.  21.    In  Daniel  v.  WUeon,  6  Term  Rep.  1,  an  excise 
effioer,  in  pursuit  of  smugglers,  arrested  an  innocent  third 
feraon.     The  question  was,  whether  the  one  month  notice 
ought  to  be  given  before  suit,  as  in  cases  where  the  act  was 
<loQe  "in  the  execution  of  his  office.''     It  was  held  to  be 
vithin  the  statute.    In  Wetter  v.  Toke,  9  East,  364,  one  magis- 
inte  committed  the  plaintiff  to  custody  for  not  filiating  his 
bistard  child,  upon  a  summons  to  appear  before  himself, 
then  the  law  required  two  magistrates  to  act  in  such  a  case. 
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It  was  held  that  he  acted  by  virtue  of  his  office,  because  he 
had  authority  to  act  in  such  a  case,  although  he  could  not 
act  alone,  and  was  entitled  to  notice  before  suit  It  is  held 
in  Turner  y.  8i98on^  137  Mass.  191,  that  a  constable  seizing  the 
goods  of  one,  on  a  writ  against  another,  was  acting  officialljr 
by  virtue  and  under  color  of  his  office.  In  Peo^  ex  rel,  ▼» 
MeraereaUf  74  Mich.  687, — a  similar  case, — the  holding  wa» 
the  43ame.  In  Lammon  v.  Fetmer^  111  U*  S.  17,  it  was  held 
that  when  a  marshal  levied  a  writ  of  attachment  on  the  goods 
of  the  defendant,  or  of  a  stranger,  it  was  *'an  official  act.'^ 
In  Seeley  v.  BirdaaU^  16  Johns.  267,  it  is  held  that  an  action 
against  a  sherifiF  for  a  false  return  is  within  the  statute  thai 
tnakes  actions  against  any  sheriff  for  ^  anything  done  by  him 
by  virtue  of  his  office  **  local  to  the  county  where  the  act  was 
committed. 

In  KendaU  v.  Aleshire,  28  Neb.  707, 26  Am.  St.  Rep.  867,  the 
sheriff  had  a  warrant  for  the  arrest  of  the  plaintiff  in  Nebraska. 
The  plaintiff  was  in  Kansas,  and  the  sheriff  represented  to  him 
that  he  had  an  extradition  warrant  for  his  arrest,  and  he  sub- 
mitted to  such  arrest  and  returned  with  the  sheriff  to  Nebraska. 
It  was  held  that  the  sheriff  had  a  warrant  for  his  arrest  in 
Nebraska,  but  that  he  had  no  right  to  arrest  the  plaintiff  oo 
it  there,  as  he  had  fraudulently  induced  him  to  return  to 
that  state;  and  that  the  act  of  the  sheriff  in  so  wrongfully 
arresting  the  plaintiff  in  that  state  was  virtute  officii^  and  for 
it  the  sureties  on  his  bond  were  liable.    This  case  illustratea 
the  principle  of  an  official  act  by  virtue  of  the  office,  in  ap-^ 
plication  to  this  case,  very  clearly.    The  sheriff  had  a  war* 
rant  and  authority  to  make  the  arrest,  but  for  certain  reasona 
in  paie  had  no  right  to  make  the  arrest  upon  it  as  he  did. 
In  this  case,  the  sheriff  had  lawful  writs  of  attachment  and 
execution,  but  had  no  right  to  seise  the  property  of  the  plain*^ 
tiff  on  them. 

In  Parton  v.  Williame^  8  Bam.  &  Aid.  880,  the  constable, 
with  a  warrant  to  take  the  goods  of  A,  took  those  of  B,  and 
it  was  held  that  he  acted  by  virtue  of  his  office,  and  was 
protected  by  a  similar  statute  of  six  months.  In  Theobald  v. 
Crichmorej  1  Barn.  &  Aid.  227,  a  constable,  having  a  warrant 
of  distress  against  the  plaintiff,  unlawfully  broke  and  en^ 
tered  his  dwelling-house.  It  was  held  that  he  was  acting  in 
pursuance  of  his  authority,  but  exceeded  it,  and  that  the  aet 
was  virtute  officii^  and  protected  by  the  six  months  statute  of 
lindtation.    In  Smith  v.  WiUehiref  2  Brod.  A  B.  619,  a  ooik 
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stable,  with  a  warrant  to  eearch  for  black  oloth,  took  doih  of 
oOfer  colors.  It  was  lield  that  he  acted  under  authority,  but 
ilnised  it,  and  was  entiUed  to  the  protection  of  the  rix  montht 
statute  of  limitation.  The  cases  of  Archer  y.  Noble^  8  Me.  418, 
and  Earri$  y.  Hanson,  11  Me.  241,  follow  PeopU  y.  Sehw/Ur^  4 
N.  T.  173.  Carmaci  y.  Cammanwealth^  5  Binn.  184,  Fartythe 
T.  £Stt,  4  J.  J.  Marsh.  299,  20  Am.  Dec.  218,  and  Common^ 
weaUk  Y.  SiochUm^  6  T.  B.  Mon.  192,  are  similar  cases. 

In  the  aboiYQ  cases  against  the  sureties  on  the  bond  of  the 
sheriff  or  constable,  the  conditions  of  the  bond  were  such  that 
the  principle  is  predselj  the  same  as  in  this  case,  and  the 
liabilitj  of  the  sureties  and  the  statute  of  limitations  rest 
spon  tiic  same  ground.  Such  cases  are  therefore  in  point 
The  aboYB  cases  in  other  states  are  cited  to  strengthen,  if  ibej 
need  it,  the  aboYe  decisions  of  this  court  dearlj  in  point 

The  learned  oounsel  of  the  appellant  may  have  cited  some 
cases  in  point  the  other  way,  but  most  of  them  have  applica- 
tion only  by  loose  and  general  language  in  defining  the  terms 
cobrs  and  virtuU  officii^  when  the  facts  are  neither  parallel 
Bor  analogoas.    People  ex  rel.  y.  lAieae^  93  N.  Y.  685,  is  like 
IV^Ior  T.  Parher^  43  Wis.  78,  and  depended  upon  the  condi* 
taons  of  the  bond.    In  MerrU  y.  Van  Voasi,  19  Wend.  283, 
the  sheriff  was  sued  in  trespass  for  taking  the  property  of  the 
plaintiff  on  a  writ  of  replevin  against  him,  and  the  sheriff 
pleaded  this  statute  of  limiUtions.    The  court  held  that  he 
teted  colori  q^feii  only,  because  there  was  no  bond  given  with 
the  writ,  and  therefore  he  had  no  authority  to  take  the  prop* 
arty.    It  follows  from  the  decision  that  if  the  bond  had  been 
given,  the  act  would  have  been  virinU  officii.    Ohio  y.  Jen- 
mags,  4  Ohio  St  418,  supports  the  doctrine  contended  for  by 
the  learned  counsel  of  the  respondent    It  is  held  that  the 
sureties  on  the  sheriff's  bond  are  liable  for  his  taking  the 
goods  of  A  on  the  writ  against  B.    To  be  so  liable,  the  act 
must  have  been  virMe  officii.    It  may  be  called  **  colorable '' 
authority  in  the  opinion,  but  it  clearly  means  ^  official "  au« 
thority,  as  the  decision  showa    In  LowM  v.  Parker^  10  Met 
809, 48  Am.  Dec.  486,  the  sheriff  took  the  goods  of  a  stranger 
on  mesne  process.    He  was  held  liable  on  his  bond,  because 
it  was  a  breach  of  his  official  duty,  but  it  is  carelessly  said 
that  he  took  the  goods  colore  officii.    State  v.  Conover^  28 
N.  J.  L.  224,  78  Am.  Dec.  64,  is  a  case  in  point  that  the  sure- 
ties of  the  sheriff  are  not  liable  for  his  taking  the  property  of 
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a  stranger  to  tho  writ  Bat  that  case  was  so  decided  beoauae 
the  ooart  was  unwilling  to  adopt  the  prindple  and  reaaooing 
of  the  great  number  of  oases  cited  in  the  opinion  as  the  other 
way.  That  court  seems  to  have  been  able  to  find  bat  ^eiy 
few  esses  claimed  to  be  in  point  to  sustain  the  opinion. 

It  seems  to  me  that  this  principle  is  sustained  hy  reason  as 
well  as  by  great  preponderance  of  authority.    It  is  impossible 
to  find  any  case  tliat  would  be  protected  by  the  statute  of  lim^ 
itations  if  this  is  not    The  statute  could  have  no  applicatioii 
or  force  on  any  other  principle.    If  the  sheriff  had  full  and 
lawful  authority,  and  executed  that  authority  properly,  than 
he  would  not  be  liable;  and  he  needs  no  statute  of  limitation. 
The  sheriff  has  lawful  process  and  executes  it,  and  makes  his 
return,  and  it  becomes  a  record.    These  are  all  within  his 
lawful  authority.    He  may  be  liable  for  an  abuse  of  his  au- 
thority or  oppression,  for  arresting  the  wrong  person  or  taking 
the  property  of  a  stranger,  or  for  making  a  false  return.     If 
the  sheriff  is  not  liable  for  these  consequences  of  the  execution 
ol  his  lawful  authority,  he  is  not  liable  at  alL    The  respond- 
ent  here  held  valid  writs  of  attachment  and  execution  against 
the  property  of  Armstrong.    He  executed  the  writs  by  taking 
the  property  as  the  property  of  Armstrong.    In  doing  so,  he 
performed  his  official  duty,  and  according  to  the  forms  of  law. 
He  did  this  by  virtue  of  his  office.    If  be  found  the  property 
in  the  undisputed  possession  of  the  defendant^  or  if  the  plain- 
tiff has  indemnified  him  for  taking  it,  it  is  his  duty  to  take  it 
He  has  discharged  Us  whole  official  duty  according  to  law, 
and  yet  he  is  liable  for  taking  the  property  of  a  stranger  as 
the  real  owner.    It  would  seem  that  the  statute  was  made  for 
just  such  a  case.    The  sheriff  has  a  writ  for  John  Doe,  and  he 
arrests  John  Doe,  but  not  the  person  complained  of^  but  an* 
other  person  of  the  same  name,  who  sues  him  for  false  impris* 
onment    May  he  not  have  the  protection  of  this  statute  of 
limitations?    Why  not?    And  yet  he  cannot,  unless  he  acted 
by  virtue  of  his  office.    How  can  he  act  by  virtue  of  his  office, 
and  yet  be  liable  so  as  to  need  the  protection  of  the  statute? 
He  has  no  right  to  levy  upon  the  property  of  a  stranger. 
Neither  has  he  the  right  to  abuse  his  process,  or  oppress  or 
arrest  the  wrong  person,  or  make  a  false  return.    These  are 
all  the  wrong  and  unauthorized  acts  he  can  do  while  execut- 
ing lawful  authority,  by  which  he  will  incur  any  liability; 
and  they  are  of  the  same  nature  and  character,  and  they  idl 
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deirly  oome  within  the  statute.    The  statute  of  limitatlooe 
vas  ptoperlj  pleaded,  and  the  demurrer  properly  OYermled. 
Bj  the  CouBT.    The  order  of  the  oirouit  eourt  ia  aflSrmed. 


SuRim— Acn  ot»  whbv  Riqabdid  am  OmoiALf  f^  a 
iftluiiiibJMlb  Ma  Bote  U  Palmarw.  8L  Albam§,  %Am,Bk  B*^  !& 


HCRMBS    V.    GhIOAGO    AND    NoBTHWBSTBRH     BaHi- 

WAT  Company. 

(BO  Wxacovsiii.  Ml] 
Etdocb— Rkb  Gbbta  ^  DaoLABATioas  of  am  BaaniiSB,  lfAi>B  wrma 

A  Few  Mowuam  after  a  dhild  was  killed  by  being  ran  orer  by  a  loetN 

aiotiTe  in  hie  ehaige,  are  admianble  as  pari  of  the  rat  getim, 
InnncB. — Ris  OxarB  Mbah  the  eireomstanees^  faots*  and  deeiaratieM 

whieh  grow  ont  of  the  main  fact,  oontemporanooas  with  it|  and  ■erre  to 

illiietrate  ite  charaeter. 

AlTXLLATB    PraCTICB — IlfJURT    WHBH     NBKD    VOT    BB    ShOWV.  —  ObBBB 

SusTAiniito  Objbotiom  to  a  Qubrion  Oalubo  bob  Bvidbbob  Ad* 
MimiBLB  aa  part  of  the  re§  gettm  entltlee  the  party  whose  OTidenoe  ia 
excluded  to  a  new  trial,  thongh  there  is  nothing  to  show  whether  or  nol 
the  evidenoe  would  have  been  nuiterial  had  it  been  admitted. 
JnY  Triau  —  Etidbmob  as  to  how  Fab  a  Child  oould  hatb  bbbv 
SsKN  at  a  time  and  place  designated  is  properly  excluded,  because  it  Ib 
for  the  jury  to  determine  that  question  from  Ul  the  facts  and  oireani* 
[  staucee  duiclusei  to  them. 

Action  to  recover  damages  for  the  killing  of  a  child  at  a 
bighway  crossing.  The  court  directed  a  verdict  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Wigman  and  Martin^  for  the  appellant 

Vtniler,  Flanders^  Smithy  Baitumy  and  VUaSf  for  the  respond* 

est 

CoLB,  C.  J.  It  was  error  to  sustain  the  ohjection  to  the 
question  asked  the  witness  Hubert  Hermes,  as  to  whether  he 
lieard  the  engineer  say  anything  as  to  how  he  came  to  run 
over  the  child.  This  conversation  between  the  witness  and 
the  engineer  was  within  a  very  few  minutes  after  the  child 
was  killed,  and  there  can  be  no  doubt  that  what  the  engineer 
nid  about  the  accident  was  a  part  of  the  res  gestm^  and  was 
idmissible  on  that  ground.  "  The  idea  of  the  rss  gsste  pre- 
iQpposea  a  main  fact  or  princioal  Iran  sac  tion,  and  the  res 
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gettm  mean  the  circumstanoes,  facte,  and  dedarationa  whieh 
grow  out  of  the  main  fiict,  are  contemporaneona  with  it,  and 
BerVe  to  illustrate  ite  character":  Carter  t.  BucAannon,  8  Ga. 
613;  1  Greenl.  Ey.,  sec.  109  et  eeq.;  Booker  r.  Chicago  etc.  IPy 
Co.,  76  Wis.  647;  Keyaer  v.  Chicago  6ic.  Ry  Co.,  66  Mich.  890; 
O^Connor  v.  Chicago  etc.  Ky  Co.,  27  Minn.  166;  38  Am.  Rep. 
288;  Insurance  Co.  v.  Moeley,  8  Wall  897;  Hanover  R.  R,  Co. 
V.  Coyle,  66  Pa.  St.  896.  There  is  nothing  in  this  case  which 
can  distinguish  it  from  that  of  Hooker  v.  Chicago  etc.  Ry  Co.^ 
76  Wis.  647.  There  testimony  of  a  witness  as  to  what  tho 
engineer  said  about  the  accident  was  admitted  on  the  irialy 
under  objection^  and  this  court  held  it  was  not  error.  As  we 
have  said,  the  conversation  between  the  witness  and  the  en- 
gineer occurred  immediately  after  the  accident.  The  declara- 
tion of  the  engineer  had  or  might  have  had  a  tendenoj  to 
explain  how  it  happened.  It  surely  grew  out  of  that  tranaao- 
tion,  and  served  to  illustrate  ito  character. 

But  it  is  said  the  record  does  not  disclose  the  purpose  for 
which  the  question  was  asked,  nor  show  that  the  answer  to 
the  question  would  have  been  material.  If  it  was  a  part  of 
the  ree  gestes,  as  we  think  it  was,  the  plaintiff  was  entitled  to 
have  it  before  the  jury  for  what  it  was  worth.  The  surround- 
ing circumstances,  constituting  parts  of  the  re$  geetm,  may 
always  be  shown  to  the  jury,  along  with  the  principal  fact:  1 
Greenl.  Bv.,  sec.  108.  It  is  impossible  to  say  that  it  did  not 
have  a  direct  and  close  relation  to  the  main  fact  being  in- 
vestigated, —  as  to  how  the  child  happened  to  be  killed.  Of 
course  we  do  not  know  how  material  or  important  the  decla« 
rations  of  the  engineer  might  have  been,  whether  he  admitted 
he  should  have  seen  the  child  in  time  to  stop  the  train,  and 
was  careless  in  not  doing  so,  or  what  in  fact  he  said  to  the 
witness  about  how  he  came  to  run  over  the  child.  It  is  suffi- 
cient to  say  the  question  was  a  proper  one,  and  should  have 
been  answered.  There  must  be  a  new  trial  because  this  evi- 
dence was  excluded. 

We  see  no  error  in  excluding  other  testimony.  The  ques* 
tion  asked  the  plaintiff,  as  to  how  far  a  child  sitting  or  lying 
on  the  crossing  could  be  seen  that  day,  was  properly  ruled  out 
That  was  for  the  jury  to  decide,  in  view  of  all  the  circumr 
stances,  the  condition  of  the  track,  the  state  of  the  weather^ 
and  all  other  facto  bearing  on  that  issue.  It  is,  however, 
claimed  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  employees  of  the  defendant  to  carry  the  case  to  the 
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\CLtj.  It  is  not  proper  for  as  at  this  time  to  express  an  opinion 
as  to  the  weight  of  the  testimony  on  that  point,  farther  than 
to  say  we  think  the  case  should  have  been  submitted  with  ^b31 
competent  testimony.  It  is  not  entirely  clear  that  the  child 
could  not  or  should  not  have  been  seen  sitting  on  the  track,  if 
the  engineer  and  fireman  had  been  vigilant  and  careful  in  look- 
ing ahead  for  objects,  in  time  to  avoid  the  accident  It  was  a 
clear,  bright  day,  and  there  was  nothing  to  prevent  one  from 
seeing  an  object  at  a  considerable  distance  if  he  had  been  on 
a  sharp  lookout  for  it. 

By  the  Coubt.  The  judgment  of  the  circuit  is  reversed^ 
and  a  new  trial  ordered.        ^__^ 

SvmBNox — Bes  Gbsta— What  OovfflrnnJTsa  -^Sm  ffedm  sre  tfaote  dr* 
floiutanoM  which  are  the  inddenta  of  a  partionhMr  aot  and  iUostrative  of  it. 
TbBy  must  stand  in  immediate  carnal  relation  to  theaot,  hat  wmj  be  eeparated 
from  it  by  a  more  or  leia  i^preciablo  lapse  of  time:  Ward  t.  WkUe,  86  Y^ 
S12;  19  Am.  St.  Rep^  883,  and  note;  Lewis  t.  SUUe,  29  Tex.  App.  201;  25 
Mk.  St  Bep.  720,  and  note.  See  alao  Okkoffo  efe^  i^jr  Ok  v.  Aadbir,  128 
DL  645;  1ft  Am.  St.  Bep.  lii^  and  note. 


NjBLSON   V.    MoDoNALD. 
[W  Wzeoovim,  6QS.] 

Dm^  Blaxtkb  n,— AuTHOBirr  bt  Pabol  may  be  giyen  to  fill  material 
Uaoke  in  a  mortgage  or  other  sealed  instrument;  and  when  snch  author- 
ity is  giren,  and  the  agent  exoeeds  hit  instruction  in  filling  the  blanks^ 
and  negotiates  the  instrument  to  an  innocent  third  person,  the  prin- 
cipal is  boond  by  the  acts  of  hia  agent  though  nnanthcriaed.  Therefore^ 
if  a  wife  signs  and  delivers  to  her  husband  a  mortgage  with  a  blank  as  to 
deseriptiony  relying  upon  his  statement  that  it  is  to  cover  certain  land 
belonging  to  him,  and  he  inserts  in  the  mortgage  a  description  of  their 
homestead,  she  is  bound  by  this  act  of  her  husband. 

Mabbtsd  Womav  is  Pxbsonallt  Liablb  ov  a  Novs  signed  by  her  and 
her  hnsbnnd,  and  by  her  delivared  to  him  with  authority  to  negotiate  it^ 

Suit  to  foreclose  a  mortgage.  The  defendant,  Emily  Mo* 
Donald,  Bigned  a  note  with  her  husband  in  favor  of  the  plain* 
tiff,  and  also  a  mortgage,  blank  as  to  description  of  property, 
relying  upon  the  representation  of  her  husband  that  the  de- 
ieription  should  be  filled  in  so  as  to  cover  certain  mill  property. 
He,  however,  inserted  in  the  blanks  a  description  of  the  &mily 
homestead,  title  to  which  was  vested  in  his  wife,  and  then  ne» 
fotiated  the  note  and  mortgage  to  the  plaintiff,  who  had  no 
Dotioe  of  any  fraud  on  the  wife.    She  appealed  from  the  judg* 
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ment  of  the  coart  foreclofling  th«  mortgage  and  alec  makinip 
her  personally  liable  for  the  note. 

0.  E.  and  Y.  V.  Dr$uiM§r^  bt  the  appellant 

Or$$m  and  Vramanf  tot  the  leepondent 

WnraLOW,  J.    The  ease  it  hard,  in  that  it  impoeea  «  li«A 
upon  the  property  of  a  oonfiding  wife,  for  which  she  has  re* 
oeiTod  nothingi  bnt  it  ia  ruled  by  well-established  legal  princi- 
ples.  These  principles  are  laid  down  notably  in  two  decfsioos^ 
made  by  this  coorty  Tis.,  Jchn$Um  HarvetUr  Co.  t.  McLean^  57 
Wis.  258;  46  Am.  Bep.  89;  and  Van  EUa  t.  Evemnn,  28  Wia. 
83;  9  Am.  Bep.  486w    The  substantial  oondusion  of  these  de» 
cisions  is,  that  authority  may  be  giyen  by  parol  to  fill  material 
blanks  in  a  mortgage  or  other  sealed  instrument,  as  well  as  in 
negotiable  paper,  and  that  when  such  authority  is  given,  and 
the  agent  exceeds  his  instructions  in  filling  the  blanks,  and 
negotiates  the  instrument  with  innocent  third  persons,  the 
principal  will  be  bound  by  the  acts  of  his  agent,  although  an* 
authorised. 

This  rule  is  just  and  salutary.  It  places  the  loss,  if  there 
be  loss,  upon  the  person  who  endowed  the  agent  with  apparent 
authority,  and  not  upon  the  innocent  third  person  who  trusted 
to  such  apparent  authority,  and  parted  with  money  or  property^ 
in  consequence  of  snch  trust  This  rule  is  decisive  of  thie 
case,  for  under  it  the  mortgage  must  be  held  valid.  Acknowl* 
edgment  was  not  essential:  Lrinenkugel  v.  Kehl^  78  Wis.  238. 

It  is  objected  that  there  should  be  no  personal  judgment 
ordered  against  Emily  McDonald,  because  she  was  a  mere 
accommodation  maker  of  the  note.  Upon  this  point  the  cir- 
cuit judge  well  says:  ^  By  signing  a  joint  note  with  her  bus* 
band  she  clothed  him  with  prima  facie  evidence  of  her  intention 
to  charge  her  separate  estate."  She  ought  not  to  be  heard 
now  to  deny  that  apparent  intention,  as  against  an  innocent 
third  party  who  has  advanced  money  upon  the  faith  thereoL 

By  the  Cousr.    Judgment  affirmed. 


Aenror — Sivaor  or  VisaAi.  Authokitt  to  Fill  Blank  ur  SiaiiS' 
iNSTRumHT.  —  A  prinoipal  who  TarbaUy  anthorisM  aa  agent  to  fiU  vp  a 
blank  in  a  bond  is  bovnd  by  raoh  bond,  whero  money  is  reoelTed  from  oat 
aoting  in  good  faith  and  withont  Imowledge:  ffumpkre^r*  Aidl,  07  N.  (X 
803;  2  Am.  St  Rep.  293,  and  note.  One  signing  a  \Aukk  bttl  and  delivering 
it  to  another  thereby  anthortxes  each  pemon  to  fill  in  the  blank,  and  will  be 
liaUe  for  the  aot  of  inch  penon:  Dam$  t.  Lee^  26  Min.  506;  68  Am.  Dae. 
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267,  and  note;  ArOZr.  Berger^  10  Sorg.  k  R.  170;  IS  Aau  !)••.  M^  aad 
teDdod  note;  note  to  SpUler  t.  Jamei^  2  Am.  Ropu  SiQl 

HunAHv  AHD  Win  ^  Husbavd  Aosiit  lom  Wm — LEABonr  op  Witl 
—  A  nuuriad  womui  who  exeeatot  adoodof  hor  propertj  anddolivrtit  to  hor 
hasiMod  to  anablo  him  to  borroir  mooay  irom  tho  grantoa^  without  Hmi^»g 
him  M  to  tho  amonnt^  thereby  aathoriiee  him  to  borrow  snoh  mim  m  he  may 
■ee  fit:  Am  T.  C^  77  GiO.  54;  11  Am.  St.  Bep.  285.  A  wife  wfll  bo  bound 
wbori  tbo  osoontee  n  deed  of  reol  eetate  in  bUnk  m  to  tho  grantoab  and  tho 
■monnftoC  tho  oonsideration,  and  delivora  it  to  her  husband  with  implied 
•e  thefitj  to  flU  tho  Uanka;  Seed  t.  MorUm,  94  Neb.  760;  8  Am.  Si  Repw  247t 


York  v.  Hinklv. 

m  WifOOHsur,  cai] 

BoBBB  ov  Propxbtt  canoot  exist  withoot  there  being  a  tiiroal  to  do 

act  which  the  threatening  party  hat  no  legal  right  to  do^  —  some  illegal 
exaction,  or  some  frand  or  deoqption.  The  restraint  must  be  imminent^ 
and  snch  ae  to  destroy  free  agency  in  n  mind  of  ordinary  firmness^  with* 
ont  present  means  of  protection. 

DURXSS.  —  A  TrAHSFBB  op  SfOOK  OF  A  OOBPO&ATION  OAinf OT  BB  AyOIDID  Otf 

1HB  QRomiD  OP  A  Tbxbat  that  if  snoh  transfer  was  not  made  to  » 
creditor  of  the  corporation^  he  would  take  immediate  steps  to  ohnrge  tho 
property  of  tiio  oorporation  with  n  large  sum  of  money  which  it  wao 
owing  to  him,  and  that  if  the  sale  of  the  stock  to  any  other  person  was 
attempted,  such  person  would  be  informed  of  the  existence  of  this  cor- 
porate debt,  and  of  the  intentioin  of  the  creditor  to  enforce  its  payment^ 
and  the  sale  of  tho  stock  would  thereby  be  preTontedi 
DuRKSB  OP  Fbopibtt — Odbtoratioiis.  —  Onb  Who  Pi.aob8  his  Movbt  abi> 
Pbofbbtt  IB  A  GoBPOBATiON,  and  thereby  subjects  it  to  the  control  of  n 
majori^  of  the  stockholders^  cannot  aToid  a  transfer  of  his  stock  on  the 
ground  that  it  was  induced  by  tho  tiueat  of  his  oo-stockholders  to  man« 
age  unwisely  the  oorporato  business 


Suit  in  equity  (o  set  aside  a  transfer  of  certain  land  and 
8iock.  The  complaint  alleged  that  the  plaintiff  and  others 
donated  land  of  the  value  of  fifteen  thousand  dollars,  and  up- 
wards, to  a  corporatiou  as  a  bonus  to  induce  it  to  erect  a  blast* 
furnace;  that  the  defendant  W.  H.  Hinkle  agreed  to  aid  in 
organising  the  corporation,  and  in  placing  its  stock;  that  the 
plaintiff,  for  »he  transfer  to  the  corporation  for  a  site  for  ite 
works,  was  to  receive  ten  thousand  dollars  in  stock;  that  he 
farther  purchased  lands  for  the  corporation,  and  paid  therefor 
six  hundred  dollars  of  his  own  moneys;  that  the  defendant 
A.  H.  Hinkle  loaned  the  corporation  two  hundred  thousand 
dollars,  with  an  understanding  that  it  might  be  kept  as  long 
as  needed,  but  this  understanding,  through  the  willful  neglect 
of  the  defendants,  was  not  expressed  in  any  agreement;  that 
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the  plaintiff  subscribed  for  two  thousand  fiye  bundred  shares 
of  the  stock  of  the  corporation,  and  paid  thereon  seventeen 
thousand  five  hundred  dollars;  that  the  defendants  conspired 
to  obtain  plaintiff's  stock  at  much  less  than  its  value,  and  in 
pursuance  of  such  conspiracy,  knowing  the  plaintiff  to   be 
temporarily  embarrassed,  W,  H.  Hinkle  told  plaintiff  that  A. 
H.  Hinkle  would  take  plaintiff's  stock,  and  pay  therefor  fif* 
teen  thousand  dollars,  but  that  plaintiff  must  release  all  claims 
against  the  corporation,  and  that  if  he  did  not  accept  this,  A. 
H.  Hinkle  would  at  once  enforce  payment  of  the  two  hundred 
thousand  dollars  owing  to  him,  and  would,  if  necessary,  have 
the  works  of  the  corporation  stopped,  and  that  plaintiff  oould 
take  the  amount  offered  him  or  nothing;  that  if  he  undertook 
to  sell  his  stock  to  any  other  person,  it  would  be  necessary  to 
transfer  it  upon  the  books  of  the  corporation,  and  before  such 
transfer  was  made,  any  intending  purchaser  would  be  informed 
of  what  A.  H.  Hinkle  intended  to  do,  and  would  be  prevented 
from  accepting  the  stock;  that,  including  the  moneys  actually 
paid  and  the  value  of  the  site  given  by  the  plaintiff  to  the  ooi^ 
poration,  his  stock  had  cost  him  twenty-five  thousand  dollars; 
that  the  site  was  worth  one  hundred  and  fifty  thousand  dol- 
lars; and  that  the  plaintiff  had  been  induced  to  transfer  it  to 
the  corporation  upon  the  agreement  that  he  was  to  retain  his 
position  as  manager  and  his  share  of  the  profits,  and  for  the 
same  reason,  he  had  also  given  the  use  of  a  block  of  land 
worth  five  hundred  dollars  per  year;  and  that  the  defendants, 
by  the  means  employed,  had  forced  plaintiff  to  accept  said 
fifteen  thousand  dollars,  and  to  transfer  his  stock,  and  release 
the  corporation  from  all  claims  against  it.    Defendants  de- 
murred to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  entitle  plaintiff  to  relie£    Demurrer  being 
sustained,  he  appealed. 

0»  W»  Hazelton^  for  the  appellant. 

Tomkina^  M^rriU^  and  Smith,  for  the  respondents. 

Cassodat,  J.  This  action  is  to  set  aside  the  assignment  of 
stock  and  the  conveyance  of  land  mentioned  in  the  foregoing 
statement,  on  the  ground  that  they  were  obtained  by  duress. 
The  alleged  duress  is  to  the  effect  that  Willkm  H.  Hinkle, 
under  the  circumstances  mentioned  in  the  foregoing  statement, 
informed  the  plaintiff  that  A.  Howard  Hinkle  wanted  his 
stock,  and  would  give  him  for  it  fifty  per  cent  of  its  par  value; 
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thai  if  the  plaintiff  refiiBed  to  aocepti  A.  Howard  mnkle 
would  take  immediata  legal  steps  to  oharge  the  oompanj's 
property  with  two  hundred  thousand  dollars  indebtedness 
then  due  to  him  for  the  borrowed  money  mentioned;  and  that 
the  defendants  would  notify  any  person  proposing  to  purchase 
the  pl&intiff 'b  stock  of  these  facts.    It  will  be  observed  that 
no  threat  of  doing  any  act  is  alleged,  whioh  the  defendants,  or 
one  or  more  of  them,  did  not  have  the  power  and  legal  right 
to  do.    There  is  no  intimation  in  the  complaint  of  any  duress 
of  the  person.    The  most  that  is  claimed  is  that  there  was 
duress  of  property  or  rights  of  property.    But  there  can  be  no 
such  duress  without  some  illegal  exaction,  or  some  fraud  or 
deception.    The  restraint  must  be  imminent,  and  such  as  to 
destroy  free  agency  in  a  mind  of  ordinary  firmness,  without 
the  present  means  of  protection:  Sadieh  t.  HtUcAtna,  96  U.  S. 
210;  WOeax  y.  HbwIamI,  28  Pick.  167;  Farbe$  r.  AppUUtn^  6 
Gush.  115;  Benson  t.  Jfonroe,  7  Cush.  125;  64  Am.  Dec.  716; 
Naieher  t.  Nateher,  47  Pa.  St  496;  MiUer  y.  MiUer,  68  Pa.  Si 
498;  HeyMham  t.  DMr§,  89  Pa.  Bt  606;  ffaeUey  ▼.  HeadUy^ 
45  Mich.  574;  Bwan$Um  t.  ljam$,  68  Dl.  165;  Harrison  y.  IfO- 
wauies,  49  Wis.  252.    See  cases  carefully  classified  in  6  Am. 
A  Eng.  Bnoy.  of  Law,  67  et  seq.    Lord  Denman,  C.  J.,  went 
so  iar  as  to  say  that  '^  the  fear  that  goods  may  be  taken  or  in- 
jured does  not  depriye  any  one  of  his  free  agency  who  posseses 
that  ordinary  degree  of  firmness  which  the  law  requires  all  to 
exert":  SkeaU  y.  BedU,  11  Ad.  A  E.  990. 

It  does  not  appear  from  the  complaint  that  the  indebtedness 
of  the  company  to  A.  Howard  Hinkle  for  borrowed  money  was 
not  due  and  enforceable  at  the  time  of  the  alleged  duress;  but, 
on  the  contrary,  it  is  fairly  inferable  therefrom  that  it  was 
then  due  and  enforceable.  It  does  not  appear  therefrom  that 
the  plaintiff's  position,  as  yice-president  and  general  manager 
of  the  company,  was  secured  to  him  permanently  or  for  any 
definite  length  of  time;  but,  on  the  contrary,  it  is  fairly  infer- 
able therefrom  that,  like  all  other  officers  and  agents  of  the 
corporation,  he  was  subject  to  displacement  by  a  majority  of 
the  stockholders.  In  case  the  defendants  had  concluded  to 
execute  such  threats,  there  would  haye  been  no  obligation  on 
their  part  to  keep  the  same  silent,  or  refrain  from  informing 
persons  proposing  to  purchase  the  plaintiff's  stock.  No  fraud 
or  deceit  is  alleged.  It  is  true,  the  plaintiff  had  put  his  money 
and  property  into  the  corporation  which  was  subject  to  the 
control  of  a  majority  of  the  stockholders;  and  they  may  have 
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threatened  to  UDwisely  manage  it;  but  such  action  on  bia  pari 
was  Yoluntary,  and  with  foil  knowledge  that  he  waa  therebj 
subjecting  his  property  to  the  management  and  control  of  such 
majority.  Besides,  such  majority  could  do  nothing  to  injure 
the  intrinsic  valne  of  the  plaintiff's  stock  which  would  not 
have  a  corresponding  effect  upon  their  own  stock.  The  rela- 
tion of  the  defendants  to  the  plaintiff,  in  the  transaction  alleged, 
was  not  that  of  trustees  to  their  cestui  que  trutt,  or  that  of  fidn* 
ciary  agents  to  their  principal;  and  hence  the  authorities  cited 
by  the  learned  counsel  for  the  plaintiff  are,  in  our  judgment^ 
inapplicable.  The  demurrer  was  properly  sustained. 
By  the  Court.    The  order  of  the  drouit  court  is  affirmed. 

DuBiasoFPiioFiBTT— Wmor  Bzisii.  —  BefualoBdmiiuid  topAjadebl 
due,  thereby  oauting  the  ereditor  to  reoetpt  in  full,  tiiough  only  a  partial  pay* 
ment  wm  made,  doea  not  oonttltate  dnraaa  whore  tiio  debtor  haa  done  nothing 
unlawful  to  cauae  the  oreditor'a  flnanoial  embarraaament:  Adam»  t.  SekffeTp 
11  CoL  16;  7  Am.  St.  Rep.  2012,  and  note,  diaouaaing  what  oonatitatea  dnreaa  id 
property.  A  deed  ia  not  glTon  under  dureaa  when  it  ia  nutde  aa  oounter-aecurity 
to  saretiea  upon  their  threat  to  compel  by  legal  prooeaa  the  aettlement  of  the 
matters  for  whioh  they  are  anretiea:  BmU  t«  Bam,  2  Der.  Eq.  292;  24  Adl  Dea 
274,  and  note.  One  who  Tolnntarily  paya  money  with  full  knowledge  of  the 
facta  of  the  oase,  though  there  waa  no  oonaideration,  and  it  waa  paid  under 
protest,  cannot  recover  it  back:  CU{/Un  t.  McDonough^  33  Mo.  412;  84  Am. 
Dec  64,  and  note. 


Johnson  v.  CmoAGo,  St.  Paul,  Minneapolis, 

Omaha  K  R  Go, 

[80  Wisconsin,  641.] 

Watkrs,  Subtaob,  Right  to  Obstruct.  —The  owner  of  an  eatate,  for  Hio 
purpose  of  aecuring  or  protecting  hii  reasonable  uae  and  enjoyment^ 
may  obstruct  and  divert  aurface  watera  thereon,  which  have  come  from 
higher  levela,  by  embankmenta,  ditohea,  draina,  culverts,  and  other  atruo* 
turea;  and  in  ao  doing  may  lawfully  hinder  the  natural  flow  of  aueh  wa- 
ters, and  turn  the  aame  back  upon  or  off  onto  or  over  the  landa  of  other 
proprietora,  without  liability  for  injury  enauing  from  auoh  obatruotion  or 
diversion. 

SuKFAOB  Watbiu.  —  One  proprietor  may  turn  and  divert  aurface  watertfrom 
his  land  onto  the  land  of  another,  and  such  other  proprietor  may  in 
turn  divert  the  same  onto  the  land  of  his  adjacent  neighbor,  and  ao  on. 
Each  proprietor  may  thua  paaa  on  aurface  water,  and  there  ia  no  remedy 
except  in  doing  ao. 

Action  to  recover  damages  alleged  to  have  arisen  from  the 
diversion  and  discharge  of  surface  waters.  Verdict  and  judg* 
ment  for  plaintifEl    Defendant  appealed. 


. 
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foaiKsu  and  MerriU^  for  the  appellant 

Lamorewr^  Olecuon,  Shea^  and  Wright^  for  the  reepondent 

Otaom^  J.    ThiB  action  iff  brought  by  the  plaintiff  to  recover 
damages  of  the  defendant  company  for  diverting  surface  water 
miuiing  acroea  its  lands  to  and  over  the  premises  of  the  plain* 
tiC    The  railway  track  of  the  defendant  runs  east  and  west 
along  the  center  of  Fourth  Street  of  the  city  of  Ashland,  and 
the  street  ia  between  blocks  28  and  29  on  the  north,  and  blocks 
47  and  48  <m  the  south;  and  the  defendant  also  owns  the  north 
half  of  the  said  last-mentioned  blocks,  on  which  it  has  three 
nde-tracks,  leaving  the  main  track  west  of  said  blocks  and 
running  aoatheast.    The  premises  of  the  plaintiff  are  lot  11 
in  block  28,  —  the  second  lot  north  of  Fourth  Street;  and  the 
brother  of  the  plaintiff  owns  the  intervening  lot    These  blocks 
lie  between  Eleventh  and  Beaser  avenues  on  the  east  and  west 
—  Eleventh  Avenue  on  the  east,  and  Beaser  Avenue  on  the 
west    There  is  a  ravine  coming  down  from  the  south  on  the 
land  of  the  defendant,  and  running  to  Eleventh  Avenue,  and 
thence  turning  northeast  towards  the  lake,  by  which  surface 
water,  in  the  time  of  rains,  is  carried  across  the  railway  track; 
uid  just  north  of  the  track  there  is  a  swale  of  some  depth  at 
the  center,  which  is  filled  up  in  the  time  of  rains,  and  the 
water  mns  off  in  said  ravine  towards  the  lake.    There  is  an- 
other ravine,  or  low  place,  turning  towards  the  northeast  from 
er  near  the  npper  end  of  the  other  ravine  last  mentioned.    The 
defendant  made  a  culvert  under  its  track  for  the  water  in  the 
fint-mentioned  ravine  to  run  off  north  towards  the  lake,  and 
cut  a  ditch  along  the  south  side  of  its  track  from  near  said 
culvert  to  a  point  on  Twelfth  Avenue  to  meet  another  ditch 
running  through  the  low  ground  or  ravine  second  above  men- 
tioned; and  thence  there  was  constructed  a  box-drain  along 
the  south  side  of  the  track  to  carry  the  water  on  towards  the 
west,  to  a  point  on  Fourth  Street  opposite  the  plaintiff's  lot, 
where  a  culvert  under  the  track  was  constructed  to  carry  the 
water  off  northwest  towards  the  lake,  over  and  through  the 
plaintiff's  lot,  after  passing  the  lot  of  his  brother.    The  track 
of  the  Northern  Pacific  railway  mns  east  and  west  along 
Fifth  Street,  south  of  Fourth  Street    There  is  a  ravine  from 
the  south  of  Fifth  Street,  and  southwest  of  the  southwest  cor^ 
ner  of  block  47,  and  running  northwardly  to  the  last-mentioned 
enlveri,  opposite  plaintiff's  premises,  by  which  surface  water 
if  carried  through  a  culvert  under  the  track  of  the  Northern 
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Pacific  Toad,  and  on  through  the  culvert  oppoaite  plaintiff's 
premiaee,  and  across  the  same  towards  the  lake. 

These  cnlverte  of  the  defendant  under  the  enbankment  and 
track  appear  to  be  placed  where  the  surface  water  formerly 
passed  towards  the  lake,  and  there  does  not  appear  to  have 
been  made  very  much  change  in  the  natural  or  former  mn- 
ning  of  the  surface  water  towards  the  lake  by  the  defendant 
by  its  ditches,  box-drain,  and  culverts.  Perhaps  some  mora 
water  than  formerly  is  made  to  pass  across  the  defendant's 
track  opposite  the  plaintiff's  premises;  but  this  would  seem 
to  be  on  account  of  the  natural  descent  of  the  ground.  The 
plaintiff  testified  that  the  water  naturally  ran  across  his  lot, 
and  that  the  ground  slopes  from  Fourth  Street  towards  his 
place,  and  his  lot  slopes  towards  his  house,  and  that  his  house 
stands  in  low  ground,  and  that  he  put  in  a  drain  to  divert  the 
water  from  his  cellar,  and  the  drain  was  stopped  up  when  and 
a  week  before  he  brought  this  action.  He  testified  also  that 
the  water  ran  across  his  lot  and  on  northwesterly  before  the 
track  was  laid,  and  that  he  and  his  brother  made  a  dam  on 
the  south  side  of  his  brother's  lot  to  keep  the  water  from  run* 
ning  across  the  lots,  but  that  it  was  not  high  enough  in  times 
of  heavy  rains;  and  that  he  built  his  house  in  the  summer  of 
1883,  and  the  defendant  laid  its  track  opposite  his  house  the 
same  summer. 

From  this  description  of  the  locality,  it  would  seem  that  the 
defendant  company  took  the  only  proper  measures  to  pass  on 
the  surface  water  towards  the  lake,  oonsistent  with  the  build* 
ing  and  use  of  its  railway.  An  embankment  along  Fourth 
Street  was  necessary,  as  that  would  dam  up  the  surface  waters 
coming  across  their  grounds  from  the  south,  in  order  to  pass 
them  off  through  these  culverts  a  proper  distance  apart.  The 
ditches  and  box-drain  were  necessary  to  direct  the  water  to 
the  culverts.  The  plaintiff  complains  that  the  company's 
works  retard  the  running  off  of  the  waters  from  the  swale  or 
deep  place  near  Eleventh  Avenue  and  south  of  its  track;  and 
that  when  filled  up  it  is  three  or  four  feet  deep.  It  may  take 
longer  time  for  the  water  to  run  off  when  this  swale  is  filled 
up,  but  its  depth  cannot  injure  the  plaintiff,  for  while  it  stands 
in  the  swale  it  does  not  nm  out  firom  the  bottom,  and  only 
so  much  can  run  from  its  surface,  and  when  low  enough  it 
stops  running  out,  and  it  has  to  dry  up  where  it  is.  There  is 
no  more  surface  water  running  in  the  ravines  aiid  north 
towards  the  lake  than  before  the  railway  was  bnilti  and  it  is 
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DOW  disposed  of  by  the  defendant  in  the  only  way  consistent 
with  the  enjoyment  of  its  property.  It  is  not  questioned  but 
that  the  waters  which  the  defendant  has  to  some  extent  di* 
Terted  to  the  premises  of  the  plaintiff  consist  of  mere  surface 
waters,  ^flowing  in  hollows  or  ravines  in  land,  which  is  the 
mere  surface  water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower  levels,  but  which 
At  other  times  are  destitute  of  water,"  according  to  the  defini- 
tion given  in  Lessard  v.  Stram,  62  Wis.  112;  61  Am.  Rep.  715. 
There  may  be  occasionally  many  small  streams  or  rivulets 
gathered  from  the  surface  which  constitute  these  surface 
waters,  but  none  of  them  are  watercourses,  **  which  flow  in  a 
particular  direction,  through  definite  channels,  having  beds, 
sides,  or  banks,  and  usually  discharge  themselves  into  some 
other  stream  or  body  of  water*':  Hayt  v.  Hudson^  27  Wis.  656; 
9  Am.  Rep.  473. 

The  true  rule  in  respect  to  surface  waters,  as  gathered  from 
the  cases,  is,  that  ^  the  owner  of  an  estate,  for  the  purpose  of 
securing  or  protecting  its  reasonable  use  and  enjoyment,  may 
obstruct  or  divert  surface  waters  thereon,  and   which  have 
come  dovm  from   higher  levels,  by  embankments,  ditches, 
drains,  and  culverts,  and  other  constructions;  and  in  doing  so 
may  lawfully  hinder  the  natural  flow  of  such  waters  and  turn 
the  same  back  upon  or  off  onto  or  over  the  lands  of  other  pro* 
prietors,  without  liability  for  injuries  ensuing  from  such  ob- 
struction or  diversion.*'    Le99ard  v.  Stram^  62  Wis.  112,  51 
Am.  Rep.  715,  is  very  much  in  point  with  this  case.    "  Strang 
in  order  to  prevent  the  water  from  overflowing  his  low  lands, 
and  remaining  there  to  his  damage,  constructed  an  embank* 
ment  or  dam  from  one  to  three  feet  in  height,  at  the  east  end 
of  his  land,  and  such  embankment  or  dam  stopped  the  water 
near  the  mouth  of  the  eouUe^  and  turned  it  south  along  the 
foot  of  the  bluffs  in  the  direction  of  the  plaintiff's  land.  Other 
defendants  had  lands  lying  next  south  of  Stram's  land,  and 
they  also  constructed  low  embankments  across  the  east  ends 
tf  their  tracts  of  land,  so  as  to  continue  the  flow  of  the  water 
thich,  coming  out  of  the  eauU$  after  any  considerable  rain,  or 
liter  the  melting  of  the  snow,  would  and  did  flow  south  along 
Uie  foot  of  the  bluffs  until  it  reached  the  plaintiff's  land,  where, 
on  account  of  the  formation  of  the  surface  thereof,  it  aecumu* 
lated  and  remained  stagnant,  to  his  injury."    On  these  facts 
the  circuit  court  granted  a  nonsuit,  and  this  court  affirmed  the 
judgment.    The  doctrine  here  sanctioned  is,  that  one  proprietor 
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may  turn  and  divert  surface  water  from  his  own  land  onto  the 
land  of  another,  and  sach  other  proprietor  may  turn  and  divert 
the  same  waters  onto  the  land  of  his  adjacent  neighbor,  and 

60  on.  Bach  proprietor  may  thus  pass  on  surface  water,  and 
there  is  no  remedy  except  in  doing  so.  The  cases  sanctioning 
this  doctrine  are  too  numerous  to  be  cited:  Waters  v.  Bay  Vietio^ 

61  Wis.  642;  AUm  y.  Chippewa  FaUe,  62  Wis.  430;  88  Am. 
Rep.  748;  HatMn  ▼.  Chicago  eU.  Ry  Co^  61  Wis.  616;  (yCantior 
V.  Fond  du  Lae  eU.  Ry  Co^  62  Wis.  626;  88  Am.  Rep.  758; 
Exdrich  v.  RichUry  87  Wis.  226;  Fryer  v.  Wame^  29  Wis.  611; 
Oannm  t.  Hargadon^  10  Allen,  106;  87  Am.  Dec  626.     In 
Jordan  ▼.  Su  Pavl  etc.  Ry  Co^  42  Minn.  172,  the  railway 
company  cut  and  dug  two  large  ditches,  one  on  each  side  of 
its  road-bed,  six  miles  long,  and  connected  them  with  five 
large  culverts,  which  accumulated  enormous  quantities  of 
water  by  draining  the  wet  lands  in  the  vicinity  and  from  but* 
face  waters  thereon,  and  forced  the  waters  to  run  in  large  and 
destructiTe  currents  through  the  ditches  and  culverts  over  the 
lands  of  the  plaintiff,  and  overflowed  them.    It  was  held  that 
the  railway  company  had  the  right  to  do  this  to  protect  its 
own  lands  and  property,  and  that  the  plaintiff  could  not  re- 
cover any  damages  caused  thereby.    Many  other  cases  are 
cited  in  appellant's  brief  to  similar  effect. 

The  learned  circuit  court  instructed  the  jury  as  follows: 
*'  The  defendant  had  no  right,  by  embankment,  drains,  ditches, 
culverts,  or  other  artificial  means,  to  collect  surface  water  upon 
its  lands  in  large  quantities,  obstructing  the  natural  flow 
thereof,  and  by  these  means  causing  it  to  flow  in  an  unnatural 
manner  and  increased  quantities  upon  the  land  of  the  plain- 
tiff; and  if  you  believe  from  the  evidence  that  the  defendant 
has,  by  means  of  drains,-  ditches,  culverts,  or  barriers,  so  ob- 
structed, collected,  and  diverted  the  natural  flow  of  the  surface 
water  as  to  force  an  increased  quantity  upon  the  plaintiff's 
land,  then  the  defendant  is  liable  for  the  injury  the  plaintiff 
has  sustained  on  account  of  such  acts  of  the  defendant."  This 
instruction  was  excepted  to  by  the  defendant's  counseL  The 
first  part  of  the  instruction  is  an  abstract  proposition  of  law, 
and  not  only  an  improper  instruction  on  that  account,  but  in- 
applicable to  the  facts  of  the  case,  for  the  defendant  had  not 
**^  collected  large  quantities  of  surface  water  on  its  land,"  and 
besides  this,  it  is  very  bad  law  in  every  respect.  The  last  and 
proper  part  of  the  instruction  is  clearly  in  violation  of  the  es- 
tablished and  uniform  doctrine  of  the  books,  as  we  have  already 
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dioini.  If  thii  instniction  be  the  law,  then  no  one  can,  under 
any  dreiinietancee,  divert  surface  water  from  his  own  land  for 
any  parpoae  to  the  lands  of  others,  to  their  injury  in  the  least. 
This  instruction  was  clearly  erroneous.  There  was  another 
instmcticm  excepted  to  which  is  also  erroneous,  and  that  is, 
that  the  plaintiff  was  entitled  to  recover  as  for  permanent  in- 
jury to  his  land,  or  as  for  condemnation  of  his  land  to  the  use 
of  the  defendant,  by  the  rule  of  the  diflforence  of  its  value  be- 
fore and  after  the  ditches,  drains,  culverts,  and  embankments 
were  conBtmcted.  They  may  be  changed  so  as  to  produce  no 
injury  to  the  plaintiff. 

The  motion  of  the  defendant  to  set  aside  the  verdict  and  for 
A  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  was  denied,  and  exception  taken.  We 
have  already  seen  that  the  verdict  is  contrary  to  the  evidence 
as  well  as  the  law.  The  verdict  for  the  plaintiff  was  five  hun- 
dred dollars,  and  judgment  was  rendered  thereon. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Watibs  —  BumwMM  —  Ruht  to  Ossnnrcr.  ~~  The  ewner  of  Hm  lowir 
«fete  mayi  in  tbe  mm  and  improTement  of  his  land,  obstmet  or  hinder  the 
natoral  flow  of  aorfaoo  wator,  and  torn  it  back  npon  the  lands  of  othen,  with- 
oQt  liability  for  nieh  obetraotion:  Row  t.  8t,  Paul  eie.  I^p  Co.,  41  Minn. 
384;  16  Am.  BL  Bopu  700|»  and  note;  Ohadea^ne  t.  Robuuon,  55  Conn.  346; 
I  Am.  SL  Ropw  ft6;  BweU  t.  OutU^SO^.  H.  439;  9  Am.  fiep.  276,  and  uoU*. 
Am.  ti^  Bar-  You  XXVIL— • 


OASES 
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[Ih  Bavk.] 

Janin  V.  London  and  San  Fbanoiso  Bank. 

(98  CiuroBHii.,  11] 

Bavkb  avd  Dbpositorb,  Rklatioit  bitwxsv  —  Patkbht  or  Chxcks.  —  ▲ 
bank,  in  receiving  ordinary  deposits,  becomes  the  debtor  of  the  depositor, 
and  its  implied  contract  with  him  is  to  discharge  this  indebtedness  by 
honoring  inch  checks  as  he  may  draw  npon  it,  and  it  is  not  entitled  to 
debit  his  acconnt  with  any  payments  except  snch  as  are  made  by  hi» 
order  or  direction. 

Bahkb  avd  Bankuto.  — Patmkkt  07  FoRGBD  Chboks  by  a  bank  is  made  at 
its  peril,  and  it  is  not  justified  in  charging  them  against  the  depositor's 
account^  unless  some  negligent  act  of  his  in  some  way  contributed  to  in- 
duce such  payment  in  the  first  instance,  or  unless,  by  his  subsequent  con* 
duct  in  relation  to  the  matter,  he  is  equitably  estopped  to  deny  tho 
oorrectness  of  such  payment, 

Bahks  avd  Bavkino  —  Patmbnt  or  Forgsd  Check  — Neqligbncb  ow 
Dbpositob.  — In  the  absence  of  prior  negligence  by  a  depositor,  inducing 
the  payment  of  a  forged  check  by  a  bank,  it  is  not  entitled  to  debit 
the  amoont  thereof  against  his  account*  unless  by  reason  of  his  subse- 
quent negligence  the  bank  has  omitted  to  take  proceedings  which  it  others 
wise  could  or  would  have  taken  to  indemnify  itself  from  loss. 

Bavks  avd  Bavkino  —  Aooouvr  Stated  attbr  Patmknt  or  ForobD' 
Chkok  —  NiOLiOBVOB  OF  DiFosiTOK  —  EviDBVOv.  —  Where  a  bank 
balances  a  depositor's  pass-book  containing  a  debit  against  him  for  a^ 
payment  made  on  a  forged  check,  and  returns  the  book  to  him  at  ths 
same  time,  this  oonstitntes  a  statement  of  his  account,  making  it  his 
duty  to  examine  it  within  a  reasonable  time^  and  to  return  it  to  the  bank, 
without  unreasonable  delay,  with  notice  of  his  objections  to  it;  and 
unless  snch  objection  is  made  within  a  reasonable  time^  it  becomes  an 
account  stated,  casting  the  burden  of  proof  on  the  depositor  to  show 
that  the  check  with  which  he  is  debited  is  a  forgery,  and  if  it  is  reason- 
ably  probable  that  the  bank  has  been  prejudiced  by  his  unreasonable 
acquiescence  in  the  account  as  thus  stated,  he  will  not  be  permitted  to 
open  it  by  proof  of  its  incorrectness. 
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liSD  Am  BAiixnrci^PATiaDrr  ov  Foboid  Chios.  —  Kuuobhob  ov 
PiroanoB.  eoniiiting  in  bis  delay  in  diBOOTering  and  giving  notiM  to  tlia 
Wnk  thai  a  bhaok  paid  by  it  ia  a  forgacy,  will  not  prareat  bit  raoovery 
against  the  bank,  whan  it  oaanot  potnbly  bara  baan  prajndioad  by  racb 
dday,  or  pravanted  from  taking  atepi^  by  the  aneat  of  the  forger*  or  by 
an  attaebment  of  bia  property,  or  other  form  of  prooaedin^  to  oompel 


Bavkb  avd  BAKKiiro — Patmsht  Of  FoBOsn  Cnos— Ssroprn.  aoaivst 
Bsroerroa.  — In  an  aotion  hy  a  depoeitor  la  raoorar  the  amoonl  paid  by 
a  bank  on  a  forged  oheok,  an  estoppel  againsl  the  depoaitor  to  deny  hia 
ifgnatare  does  not  arise  nntil  there  ia  soma  eridenoe  of  his  negUgenoe,  or 
of  other  faolBnpoa  which  it  may  be  predioatad.  It  aennol  be  based  upon 
eonjeotare,  even  if  a  proper  fonndatioa  ia  laid  for  il  in  other  re* 


SAPmS   AMD    BaMKIHO  — PATMBffT    OV   FOBOID    OHIOK— NBOUaiNOB    OF 

DBPOsrroB —  Bobdbm  of  Prooy.  — In  aa  aotion  by  a  depositor  against 
a  benk  to  reoorer  the  amount  paid  by  it  on  a  forged  eheek,  the  borden 
of  proof  ia  npon  the  bank  to  show  that  it  sostainad  damage  or  injury  by 
tlM  negligenoa  of  the  depositor,  and  this  it  ia  leqniied  to  show  by  eri- 
dsnoe  having  some  reasonable  tendenoy  to  establirii  laob  fad 
IriDsnoB  SuFFioiBNT  TO  SuBHFT  QuBSTioii  TO  JuBT.— To  justify  the  sub- 
of  any  question  of  fact  to  a  jury*  the  proof  must  be  sufficient  to 
more  than  a  mere  oonjeotnre  or  surmise  that  the  faot  is  as  alleged. 
It  must  be  snob  that  a  rational,  well-oonstruoted  mind  oan  reasonably 
draw  from  it  the  oonclusion  that  the  faot  exists,  and  when  the  evidence 
b  not  sufficient  to  justify  such  sn  inferenooy  the  oourt  may  properly  re* 
fose  to  submit  the  question  to  the  jury. 

John  B.  Harmon^  D.  P.  Belknapj  Winaru^  Belbnapf  and  Oo^ 
i/oy^  and  Jarhoe^  HarrUon^  and  OoodfeUoWf  for  the  appellant 

IT.  H.  lu  Barms  and  H.  L.  Oear^  for  the  respondent 

Ds  Haven,  J.  The  plaintiff  was  a  depositor  in  the  bank 
of  defendant,  and  the  controYersy  in  this  aotion  grows  out  of 
the  payment  by  defendant  of  a  oheok  for  sixteen  thousand 
leren  hundred  dollars,  purporting  to  have  been  signed  by 
plaintiff,  and  for  which  amount  defendant  claims  that  it  is 
entitled  to  debit  the  account  of  plaintiff.  The  complaint  al- 
l^jes  that  this  check  was  a  forgery.  This  is  denied  in  the 
answer,  and  as  another  and  separate  defense,  it  is  averred, 
in  substance,  that  the  plaintiff  is  estopped  to  deny  the  gen- 
nineness  of  said  check  because  of  his  negligence  in  not  exam- 
ining his  balanced  pass-book  and  returned  checks,  including 
the  one  in  dispute,  within  a  reasonable  time,  and  giviuK  no- 
tice that  such  check  was  forged,  "  by  reason  of  which  laches 
defendant  was  prevented  from  tracing  out  the  forger  of  said 
check  or  said  signature,  if  it  was  a  forgery,  and  proceeding 
•gainst  him,  for  a  period  of  nearly  five  months,  and  until  all 
trace  of  said  forger  was  lost"    The  defendant  also  avers  ihat 
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the  aocoont  between  itself  and  plaintiff  had  become  a  stated 
ene. 

The  check  waa  paid  on  May  29,  1878,  and  on  September  4, 
1878,  the  defendant  returned  to  plaintiff  his  pass-book,  show- 
ing the  statement  of  his  account  at  that  date,  and  that  he  was 
charged  with  the  amount  of  this  check,  which  was  also  re- 
turned to  him  as  one  of  the  vouchers.  On  December  11, 1878, 
another  statement  of  plaintiff's  account  was  rendered  by  de- 
fendant, in  which  appeared  the  balance  shown  by  the  previous 
account.  The  evidence  also  tended  to  show  that  plaintiff  did 
not  at  once  examine  the  check  in  dispute  when  it  was  returned 
to  him  with  his  balanced  pass-book  on  September  4, 1878,  nor 
until  some  time  in  the  month  of  December,  1878,  and  that  he 
first  intimated  to  defendant  a  doubt  of  its  genuineness  about 
December  28, 1878,  but  did  not  give  notice  that  he  actually 
claimed  it  to  be  a  forgery  until  February  1,  1879. 

The  verdict  of  the  jury  in  favor  of  plaintiff  must  be  deemed, 
on  this  appeal,  to  have  conclusively  established  the  £Btct  that 
the  check  was  a  forgery,  as  there  was  evidence  sufficient  to 
establish  such  a  finding,  and  it  is  not  claimed  that  there  was 
any  error  in  the  instructions  of  the  court,  so  feu:  as  they  relate 
to  that  particular  point 

It  is  well  settled  that  a  bank,  in  receiving  ordinary  deposits, 
becomes  the  debtor  of  the  depositor,  and  its  implied  contract 
with  him  is  to  discharge  this  indebtedness  by  honoring  such 
checks  as  he  may  draw  upon  it,  and  it  is  not  entitled  to  debit 
his  account  with  any  payments  except  such  as  are  made  by 
his  order  or  direction:  Crawford  v.  West  Side  Bank^  100  N.  Y. 
50;  53  Am.  Rep.  152;  Phcenix  Bank  v.  Rialey,  111  U.  8.  125. 
All  unauthorized  payments,  such  as  upon  forged  checks,  are 
therefore  made  at  the  peril  of  the  bank,  and  it  is  not  justified 
in  charging  them  against  the  depositor's  account,  unless  some 
negligent  act  of  his  in  some  way  contributed  to  induce  such 
payment  in  the  first  instance,  or  unless  by  his  subsequent 
conduct  in  relation  to  the  matter  he  is  upon  equitable  princi- 
ples estopped  to  deny  the  correctness  of  such  payments.    This 
view  of  the  law  cannot  be  well  questioned,  and  finds  abundant 
support  in  the  decisions  of  courts:  Shipman  v.  Bank  of  State 
of  New  York,  126  N.  Y.  818;  22  Am.  St  Rep.  821;  Hardy  v. 
Cheeapeake  Bank,  61  Md.  562;  84  Am.  Rep.  825;  Weinstein  v. 
National  Bank,  69  Tex.  88;  5  Am.  St  Rep.  23;  Leather  Manu- 
facturers* Bank  v.  Morgan,  117  U.  S.  96. 

It  is  not  claimed  in  this  case  that  plaintiff  was  guilty  of  any 
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prior  negUgeneo  which  induoed  the  defendant  to  pay  the  cheek 
mdispatat  and  we  axe  there&re  to  consider  onlj  the  one  gen- 
end  qaeettooy  whethar,  upon  the  evidence  before  it,  the  court 
cemmitted  any  error  to  the  prcgndioe  of  the  defendant  in  glT- 
ing  or  refoang  inatrootione  relating  to  the  defense  of  eetoppe], 
lad  this  we  proceed  to  do. 

The  plaintHf  waa  in  no  manner  responrible  for  the  action  of 
tbe  defendant  in  paying  the  check.   In  making  each  payment 
it  parted  with  ita  own  money,  and  not  that  of  plaintiff,  and 
the  loss  consequent  thereon  was  its  own,  and  should  not  be 
transferred  to  the  plaintiff,  unless,  from  all  the  circumstances 
ID  the  case,  it  appears  reasonably  probable  that  but  for  his 
alleged  negligence  the  defendant  could  have  protected  itself 
The  defendant  has  not  in  fEU^t  discharged  its  indebtedness  to 
plaintiff^  and  should  not  be  permitted  to  debit  him  with  any 
amount  as  an  offset  thereto,  unless  it  appears  that  by  reason 
of  the  negligent  conduct  of  plaintiff,  it  has  omitted  to  take 
proceedings  which  it  otherwise  would  and  could  haye  taken  to 
indemnify  itself  from  loss.    This  seems  to  us  clear  upon  the 
plainest  principles  of  justice.    The  balancing  of  the  pass-book 
in  September,  and  charging  the  plaintiff  therein  with  the 
amount  of  this  oheck,  and  its  return  to  hikn  at  the  same  time, 
constituted  a  statement  of  the  account  between  himself  and 
the  defendant,  and  it  thereupon  became  the  duty  of  the  plain- 
tiff to  examine  the  same  within  a  reasonable  time,  and  give 
to  defendant,  without  unreasonable  delay,  notice  of  any  objec- 
tion which  he  had  to  it;  and  unless  such  objection  was  made 
^thin  a  reasonable  time,  it  became  an  account  stated,  and 
there  was  imposed  upon  the  plaintiff  the  burden  of  showing 
that  the  check  with  which  he  was  debited  was  a  forgery;  and 
in  addition  to  this,  if  the^  circumstances  attending  the  entire 
transaction  were  such  as  to  make  it  reasonably  probable  that 
the  bank  had  suffered  prejudice  by  plaintiff's  unreasonable 
acquiescence  in  the  account  as  stated,  he  would  not  be  per- 
nutted  to  open  the  account  by  proof  of  its  incorrectness. 

Upon  the  trial,  the  court  instructed  the  jury,  in  substance, 
that  if  they  found  that  the  check  in  dispute  was  a  forged  one, 
they  must  find  for  the  plaintiff,  unless  it  was  shown  that 
plaintiff's  failure  to  examine  his  checks  deprived  the  defend- 
ant of  an  opportunity  to  save  itself  from  loss  on  account  of  the 
moDcy  paid  thereon;  and  they  were  further  instructed  that  if 
'^the  plaintiff  was  guilty  of  negligence  in  respect  to  his  treat* 
ment  of  his  checks,  including  the  disputed  check,  after  he 
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leeeived  them  at  the  September  balancing  and  the  Decern 
balancing,  or  by  reason  of  his  making  the  discovery  of  <;bo 
forgerjy  or  of  the  facts  which  put  him  on  inquiry  respecting 
it|  some  months  before  he  gave  any  notice  to  the  bank  of  suoli. 
discovery,  whereby  the  bank  was  or  may  have  been  injured, 
they  may  find  for  the  defendant"    So  t&r^  this  was  a  correo^ 
statement  of  the  law,  and,  with  other  instructions  given,  coei- 
veyed  to  the  jury  with  sufficient  clearness  the  law  as  we  havo 
declared  it    But  the  court  also  gave  the  following:  '^  In  coi:^- 
sidering  the  fact  that  Mr.  Janin's  bank-book  was  balanced, 
and  that  the  bank's  statement  of  the  balance  was  apparently 
acquiesced  in  for  a  considerable  length  of  time,  I  instruct  you 
that  the  plaintiff  was  under  no  contract  to  the  bank  to  exam- 
ine with  diligence  his  returned  checks  and  bank-book.     lo. 
contemplation  of  law,  the  book  was  balanced  and  the  checks 
returned  for  the  protection  of  the  depositor,  not  for  the  pro- 
tection of  the  bank;  and  when  Mr.  Janin  failed  to  examine  it, 
the  only  consequence  was,  that  the  burden  of  proof  was  shifted. 
Mr.  Janin  then  became  bound  to  show  that  the  account  was 
wrongly  stated.    This  right  he  has  preserved  so  long  as  the 
claim  was  not  barred  by  the  statute  of  limitations.*'    This 
instruction,  although  apparently  supported  by  the  authority 
of  Weisser  v.  Denison^  10  N.  Y.  68,  61  Am.  Dec.  731,  is  not,  in 
our  opinion,  entirely  correct,  and  is  in  conflict  with  the  other 
instructions  referred  to.     When  considered  in  connection  vdth 
a  portion  of  another  instruction  given,  to  the  effect  that  it 
**  was  sufficient  to  give  notice  when  the  forgery  was  discovered," 
this  instruction  clearly  implied  that  plaintiff  could  not  be 
charged  with  negligence  in  not  examining  his  checks  within 
a  reasonable  time,  and  that  the  jury  were  only  to  inquire 
whether  he  was  guilty  of  unreasonable  delay  in  giving  notice 
after  he  made  the  examination  and  discovered  the  forgery. 
This  is  not  the  true  rule;  but  the  error  found  in  this  instruc- 
tion will  not,  in  view  of  the  undisputed  evidence,  justify  a 
reversal  of  the  judgment    Conceding  that  the  plaintiff  was 
guilty  of  negligence  in  not  earlier  examining  his  checks,  dis- 
covering the  forgery,  and  giving  notice  thereof,  there  is  noth* 
ing  in  the  evidence  from  which  it  can  be  reasonably  inferred 
that  the  defendant  sustained  any  loss  thereby,  or  that  its 
position  with  reference  to  the  check,  because  of  not  having 
earlier  notice,  was  in  any  manner  changed  to  its  disadvantage, 
and  the  court  would  have  been  justified  in  so  charging  the 
jury.    The  check  was  paid  on  May  29,  1878,  and  it  was  not 
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until  September  4, 1878,  that  it  was  retarned  to  plaintiff.  The 
^eheek  was  payable  to  **  currency  or  bearer,"  and  when  paid, 
the  peracHi  who  presented  it  was  not  identified  or  required  to 
indotae  ik  This  case  was  tried  in  1886,  and  there  is  nothing 
in  the  eiidence  pointing  to  the  fact  that  if  notice  had  been 
given  on  the  very  day  the  check  was  returned,  the  defendant 
would  have  been  in  any  better  position  to  discover  the  forger, 
or  the  person  who  uttered  it,  or  to  avail  itself  of  any  of  the 
•coercive  measures  known  to  the  law,  by  which  to  retrieve  its 
loea,  than  it  was  at  the  time  it  received  notice.  If  plaintiff 
was  negligent,  it  was  not  shown  that  the  defendant  suffered 
any  damage  thereby;  for  that  reason  such  negligence  cannot 
be  allowed  as  a  defense  to  plaintiff's  right  to  recover  in  this 
action* 

There  may  be  some  general  language  in  the  case  of  Leather 
Manufacturere*  Bank  v.  Morgan j  117  U.  S.  115,  which  would 
seem  to  imply  that  it  is  not  necessary  that  the  evidence  should 
tend  to  show  that  any  pecuniary  benefit  would  have  accrued  to 
the  defendant  if  reasonable  notice  had  been  given  it,  but  this 
general  language  is  limited  by  the  facts  of  that  case,  and  the 
more  specific  rule  which  the  court  announced,  viz.:  *' Still 
further,  if  the  depositor  was  guilty  of  negligence  in  not  dis- 
covering and  giving  notice  of  the  fraud  of  his  clerk,  then  the 
bank  was  thereby  prejudiced,  because  it  was  thereby  prevented 
from  taking  steps  by  the  arrest  of  the  criminal,  or  by  an  at- 
tachment  of  his  property,  or  other  form  of  proceeding,  to  com* 
pel  restitution.'' 

In  the  case  of  Continental  Nat.  Bank  v.  Nat.  Bank  of  Covi* 
vumweaUhj  60  N.  Y.  676,  cited  by  appellant,  it  is  said  that  the 
arrest  and  detention  of  a  swindler  are  powerful  means  of 
eoercing  restoration  of  property,  and  that  the  loss  of  this 
means  in  relying  upon  the  declaration  of  another  would  estop 
such  person  from  denying  the  truth  of  the  statement  upon 
which  reliance  was  made.  But  this  language  is  to  be  con- 
sidered in  connection  with  the  particular  facts  then  before  the 
eourt,  and  as  pointed  out  in  the  subsequent  case  of  White  v. 
Continental  Nat.  Bank,  64  N.  Y.  822,  21  Am.  Bep.  612.  The 
declaration  held  to  be  an  estoppel  in  that  case  was  the  direct 
admission  of  the  genuineness  of  the  check  afterwards  claimed 
to  be  forged,  and  that  "  had  the  teller  of  the  certifying  bank 
disclaimed  the  forged  certificate  and  pronounced  it  a  forgery 
irhen  presented,  the  holder  of  the  check  would  have  had  ample 
time  to  arrest  the  swindler  at  the  Bank  of  the  State  of  New 
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York  before  he  bad  rpoeiyed  the  money  on  the  gold  eheck% 
and  before  he  went  to  the  sobtreaaoiy  with  his  gold  oertifip^ 
catee.'' 

The  difltlnotion  between  snoh  a  ease  as  that  and  one  like- 
this,  in  which  there  is  nothing  in  the  endenee  to  indicate  that 
all  trace  of  the  forger  was  not  lost  before  the  eheck  in  contvo-^ 
versy  was  returned  to  plaintiff  months  after  ito  payment,  is  wl 
marked  one;  and  in  WhiU  r.  CanHnenUd  Nat  Bank,  64  N.  Y. 
822,  21  Am.  Rep.  612,  jast  cited,  what  we  conceive  to  be  the 
rule  applicable  to  the  flAOto  in  this  record  is  thus  stated:  ^  la 
the  case  at  bar  it  is  the  merest  conjecture,  with  scarcely  wl 
poBsibility  to  support  it,  that  the  defendant,  or  those  from 
whom  it  received  the  bill,  could,  at  any  time  after  the  trans-^ 
mission  of  the  foreign  bill  of  exchange  to  Baltimore,  have 
taken  any  effectual  measures  either  for  arresting  the  swindler 
or  reclaiming  the  bill  bought  and  paid  for  upon  the  credit  of 
the  bill.  Estoppels  cannot  be  based  upon  mere  conjectures^ 
even  if  a  proper  foundation  is  laid  for  them  in  other  respects.^ 

There  is  nothing  in  Casco  Bank  r.  Kwm^  63  Me.  103,  in  con* 
fiict  with  this.  In  that  case,  and  upon  its  peculiar  facts,  it 
WAS  held  proper  to  instruct  the  jury,  ^  that  if  the  plaintiffs^ 
relying  on  the  defendant's  admission,  were  induce  to  refrain 
from  obtaining  security  from  Judson  by  his  arrest  or  by  an 
attachment  of  his  property,  and  they  thereby  sustained  an  in* 
jury,  then  the  defendant  would  be  estopped  from  denying  his 
signature."  But  of  course  to  justify  such  an  instruction,  there 
must  be  some  evidence  tending  to  show  the  facte  upon  which 
it  is  predicated. 

In  this  case,  the  burden  of  proof  to  show  that  it  eusteined 
damage  or  injury  by  the  negligence  of  plaintiff  was  upon  the 
defendant,  and  this  it  was  required  to  show  by  evidence  hav* 
ing  some  reasonable  tendency  to  esteblish  such  fact.  In  order 
to  justify  the  submission  of  any  question  of  fact  to  a  jury,  the 
proof  must  be  sufficient  to  raise  more  than  a  mere  conjecture 
or  surmise  that  the  fact  is  as  alleged.  It  must  be  such  that 
a  rational,  well-constructed  mind  can  reasonably  draw  from  it 
the  conclusion  that  the  fact  ezisto,  and  when  the  evidence  i^ 
not  sufficient  to  justify  such  an  inference,  the  court  may  prop* 
erly  refuse  to  submit  the  question  to  the  jury;  and  in  our 
opinion,  the  evidence  in  this  case  was  not  such  as  would  have 
warranted  the  jury  in  finding  as  a  fact  that  the  delay  of  plain-^ 
tiffin  giving  it  notice  that  the  check  in  question  was  a  forgery 
lost  to  it  any  righte  or  remedies  which  otherwise  it  might  have 
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iMortad  to  in  order  to  Bave  itself  from  the  loss  incurred  by  iti 
oim  mtBtake  or  negligence  in  the  first  instance,  and  which  it 
ttnr  asks  the  plaintiff  to  bear,  and  therefore  the  error  we  have 
pointed  ooft  in  the  instruction  of  the  court  was  without  prejup 
dies  to  the  defendant 
Jodgment  and  order  affirmed* 


PjntfDB,  J.,  disMated,  on  th«  groand  tiMt  tfie  fnaitlMi  w1i«tfMr  or  aot 

fti  daftoduil  bttok  aiuteiiiod  lo«  by  reaioa  of  the  pluBtiir't  failnrt  to  oarlier 

Mtifj  il  of  his  diaeorery  of  tho  f orgory  ihoiild  haTO  beon  left  to  tho  jury. 

It  aid:  «*It  aoems  to  mo  that  whatoTor  may  bo  aaid  of  tho  duty  of  a  dopoo- 

it»  t»  oiamino  his  cheoko  promptlyy  it  moot  bo  oonoodod  that  whon  ho  has 

inovQiad  tho  foot  thot  hio  ngnatiiro  has  boon  forged,  or  ia  informod  of  oir- 

awfaaciee  wfaioh  would  pat  him  upon  inquiry  at  to  the  fact,  it  ia  hia  duty 

liitport  tho  matter  immediately  to  the  offioera  of  the  bank.    If  ho  baa  will- 

liQf  withheld  irom  the  bank  any  information  he  may  have  had,  he  ought  to 

W  mtopped  from  claiming  that  tho  bank  ooold  not  have  protected  itaelf. 

Hadtr  ^ta  dooiaiom  of  tho  majority,  it  aoema  to  mo  a  diahoneat  depoaitor  will 

W  enabled,  without  peril  to  himaelff  to  perpetrate  a  fraud  upon  the  bank. 

n  he  diMOTer  that  he  baa  been  negligent  in  examining  hia  ohecka,  he  will, 

MTttrtheleaa,  bo  ontitled  to  reooTer,  unleaa  the  bank  oan  ahow  that  it  waa 

prtjadioed  by  hia  negligenoeu    Now,  he  will  know  that  the  lunger  he  with* 

^<idi  nolioe  of  tho  forgery  from  the  bank,  the  more  difficult  it  will  be  for 

^  bank  to  proro  that  it  oould  hare  detected  and  arreated  the  forger,  and 

^^•nfore  the  eaaior  it  will  bo  for  him  to  reoovor.    Thia,  it  aeema  to  am,  ia 

Fi^^  o  premium  upon  laohea^  and  onoooraging  a  diahoneat  depoaitor  otou 

teuoat  tho  focgor  in  oovering  up  hia  traoka^    Although  the  plaintiff  may 

^^  aeted  in  tho  utmoat  good  faith  in  attempting  to  deteet  the  forger,  atill 

^  jwy  ahonld  determino  whether  or  not  hia  long  delay  in  giving  notice  of 

tt*  forgery  waa  to  tho  prejudice  of  the  defendant  bank.    The  latter  waa  en- 

titiad  to  immediate  notice  of  plaintiff 'a  diaoovory,  and  it  doea  not  follow  that 

Ueuia  plaintiff  failed  to  detect  the  forger,  the  offioera  of  the  bank  alao  would 

Wa  faulad  to  do  aow    The  arreat  and  detentiou  of  a  forger  ia  often  a  atrong 

^  tSwtaal  meana  for  tho  reatormtion  of  the  money,  and  although  it  may  bo 

adifienlt  qooatUm  to  determine  in  certain  caaea  whether  the  injured  party 

^bem  depriTod  of  or  delayed  in  the  exeroiao  of  thia  coeroiTO  power  by  the 

'^Sl'geooe  of  tho  depoeitor,  it  ia  for  the  jury,  reaaoning  to  practical  reaulta 

^  all  the  eiroumatancoi^  to  aay  whether  it  ia  fairly  probable  that  the  do- 

^^^^i  could  and  would  have  taken  effiaotiTe  meaanrea  to  protect  itself ": 

f^f^tmeml  NaU  Bank  y.  Naikmal  Bank,  50  N.  Y.  575^  Voarhk  v.  ObntUad, 

HK.  Y.  113;  Leather  Hfri.  Bank  v.  Morgan,  117  U.  S.  110;  Bardp  ▼.  Cheta- 

f^  51  lid.  562;  M  Am.  Bap.  825;  Coaeo  Bankr,  Keene,  53  Me.  103. 

Jadge  Patoraon  then  aaid  in  effect  that  the  law  would  not  preaume  that 
ft«dafmdant  bank  waa  prejudiced  by  the  long  delay  and  negligence  of  the 
pbintiff  in  failing  to  report  the  forgery  to  the  bank  after  he  detected  it,  but 
^tht  queation  aa  to  whether  or  not  the  bank  waa  ao  prejudiced  ahonld  be 
^  to  tho  jury:  Danar.  Naikmal  Bank,  1S2  Maia.  156;  and  that  the  fact 
te  tbt  bank  did  not  require  the  aignature  of  the  atranger  to  whom  it  paid 
^  aoaay,  aa  well  aa  that  it  took  no  atepa  to  aacertain  hia  identity,  or  to 
^*M  the  forgery  at  any  time^  eonatantly  inaiating  on  the  genuineneaa  of  the 
^'^"^  although  it  had  OTideace  tending  to  ahow  that  a  certain  person  waa 
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the  forger,  should  also  he  eonsidered  by  tht  fvej*    **  So^  aleo^  the  fact  that  tfa* 
plaintiff  allowed  long  periods  of  time  to  elapse  between  the  oooasions  w^hea 
he  presented  his  bank*book  to  be  balanced,  and  that  he  frequently  asked  the 
teller  of  the  bank  for  his  balanoe  instead  of  consulting  his  bank-book*  that 
he  neglected  to  examine  the  book  with  the  return  eheoks  for  several  months 
after  September  4,  1878,  that  he  had  easpressed  surprise  at  the  smallneBS  of 
the  balance  as  shown  by  the  books  of  the  bank,  and  his  failure  to  notif jr  the 
bank  until  February/ 1879,  eight  months  after  he  began  to  doubt  the  genmne- 
ness  of  the  check,  are  all  matters  to  be  considered  by  the  jury  in  determining 
the  questions  at  issue.    The  court  cannot  say,  it  seems  to  me,  that- as  a  mat- 
ter of  law  under  such  circumatances  the  plaintiff  is  entitled  to  reoover.     1 
am  unable  to  see  any  force  in  the  suggestion  that  the  o£Blcers  of  the  tMuak 
took  no  steps  at  the  time  the  check  was  paid  to  identify  the  person  who  pre- 
sented iti    Unless  the  paying  teller  has  a  suspicion  as  to  the  genuineness  of 
the  signature  of  a  check  payable  to  bearer,  he  is  not  called  upon  to  make  and 
preserve  evidence  as  to  such  identity,  and  if  such  precautions  had  been  taken 
in  this  case,  that  fact  would  have  been  oondnsive  evidenoe  that  the  bank  had 
notice  of  facts  which  put  it  upon  inquiry.    In  such  a  case,  of  course  the  bank 
would  have  no  defense,  even  if  the  depositor  was  guilty  of  negligence.     It  is 
said  that  there  is  no  evidenoe  from  which  it  can  be  reasonably  inferred  that 
the  plaintiff's  delay  prejudiced  the  defendant.    But  the  inability  df  the  de- 
fendant to  produce  such  evidenoe  may  have  been  oaused  by  the  lapse  of  time 
between  the  time  when  plaintiff  acting  as  a  prudent  man,  ought  to  have  dis- 
covered and  given  notice  of  the  foigery,  and  the  time  when  such  notice  wras 
in  fact  given.    This  is  peculiarly  a  question  for  the  jury,  under  proper  in- 
structions from  the  court." 

Banks  and  Bamkino  —  Bxlatioh  brwxsn  Bank  asd  Dbpositob.  —  A 
depositor  when  he  makes  a  deposit  becomes  a  creditor  of  the  bank,  and  the 
latter  becomes  his  debtor  for  the  amount  depositedi  Hawei  v.  Biadtwellf  107 
N.  0.  196;  22  Am.  St.  Rep.  870,  and  note;  L^wA  t.  Fkm  National  Bank,  107 
N.  T.  179;  1  Am.  St.  Bep.  803;  extended  note  to  Natkmcd  Bank  y.  8nM,  23 
Am.  Bep.  60-52. 

Banks  and  Banking  —  Liabilitt  of  Bank  iob  Paying  Forged  Check. 
—  Payments  made  by  a  bank  upon  forged  indorsements  are  at  its  peril  unleos 
the  depositor  has  been  guilty  of  some  negligence  operating  to  the  prejndioe 
of  the  bank:  Shtpnum  T.  Bank,  126  N.  Y.  818;  22  Am.  St  Rep.  821,  and  note; 
Fim  NaUonal  Bank  v.  State  Bank,  22  Neb.  769;  3  Am.  St.  Rep.  294,  and 
note;  extended  note  to  Peoples  Bank  v.  Franklin  Bank,  17  Am.  St.  Rep.  889. 
It  is  the  duty  of  a  depositor  to  know  whether  his  account  with  the  bank  is 
oorreot  or  not,  and  promptly  to  report  a  forgery;  if  he  negligentiy  fails  to 
make  the  examination  and  consequent  diwM>very  when  he  could  have  dcme 
so,  it  is  as  if  he  had  admitted  the  genuineness  of  the  checks,  and  he  will  net 
be  permitted  to  deny  the  fact  if  the  bank  is  prejudiced  by  the  tidlure: 
etHn  V.  Naihnal  Bank,  69  Tex.  38;  0  Am.  St.  Rep.  23,  and  note. 
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JLbboto  DrroH  and  Watbb  Co.  v.  Supbrior  Court. 

193  Oaufob«ta,  47.] 
JvBanomMr  «v  fivnuom  axd  Juanoi'i  OovBn  to  Bntorck  Assbs- 
HUit  o»  SvooK  BT  OoRPOEATioir. — Hm  term  '•■■■cwment^"  as  BMd  in 
tiM  CUffoiBia  •OBfttttotiim  oonfarring  jnriadiotioa  apon  the  euperior 
eoarfe  im  «Mes  ak  law  iiiTolTiiig  the  legality  of  any  taz»  Impost^  aaseet- 
■MBlk  ton,  or  mnnioipal  fiii%  lefento  aaoh  ■eiMimente  ae  are  aathorixed 
in  reiatioB  t»  leirenne  and  taaatjom,  and  raoh  ae  may  be  made  by  author- 
ity of  a  wnmioipal  or  oilier  pnblio  oorporation  to  meet  the  ooet  of  a  pnblie 
impffofe— itt  and  doee  not  inelnde  ''aeeeeemente*  or  '^oaUe*  made  by 
a  prJTata  oorporation  npon  ite  etookholdera  poraaant  tooontraot^  ezpreee 
or  impliod.    Hie  jnatioee*  ooorti  liare  jnriedietion  of  qneetiooe  inTolTing 
the  legaUly  of  each  '*aaMesmente''or  "oaUea"  where  tlie  amoont  in  die- 
pate  ia  leeo  ttian  three  hundred  doUare. 
Juanuonrar  ov  Jusmm'i  Ooubt — Void  Arkmtt  to  TEAimn  Juboduv 
noE.  —  A  Juetioe'a  oonrt  hae  fuU  Jnriediotkm  to  determine  all  queetiona 
ae  to  tlio  Talidity  of  an  ^^aeeeeement"  or  ^^oall"  made  by  a  private  oor- 
poratioA  on  its  etook,  when  the  court  hae  jnriadiotion  of  the  amount  in 
diepate^  and  it  hae  no  authority,  before  trial,  to  digest  iteelf  of  juriedio- 
tion  by  oertifying  the  pleadinga  to  a  euperior  oonrt  whioh  hae  no  juria- 
diolioB.    Tbe  determination  of  the  juetioe  thne  eeeldng  to  direet  himaelf 
of  Jnriedietion  hae  no  oondueiTe  effect  ae  a  judgment. 
CtevAL  JvauDionoN  of  SirrxRion  Coubt.  —  The  euperior  oourt  oan 
exeroiee  ite  original  juriediotion  only  in  tboee  oaiee  provided  by  the 
eonetitntion,  and  ite  appellate  Jnriedietion  only  in  euch  oasee  as  may  be 
preecribed  by  law.    It  oannot  exeroiee  original  juriediotion  in  those  mat- 
tsra  im  whioh  ite  Juriediotion  ia  appellate  only,  nor  oan  it  exeroiee  jnris- 
dietioB  in  any  inetanoe  until  it  hae  acquired  it  in  the  mode  prescribed 
by  the  oonstttution  or  statutes. 
luaiMorioit  OF  Supbbhxb  Ooubt — Pbbsfmptioh.  —Although  the  exercise 
of  Jnriedietion  by  the  superior  oourt-  will  be  presumed  to  have  been 
ri^tfuly  yet  if  it  appeara  npon  its  reoord  of  its  action  in  any  matter 
that  it  had  not  acquired  Jurisdiction  either  of  the  subject-matter  or  of 
the  partiee^  this  presumption  is  destroyed. 
JoBiBDionoH  —  Ibbboulab  Tbakbfbr  of  bt  JuanoB,  abb  AasuMPnoN 
OF  BT  Supbbiob  Ooubt.  — -The  mere  filing  of  pleadings  with  the  county 
derk,  oertifled  by  a  juetioe  of  the  peace  in  a  caee  peoding  before  him, 
and  before  trial,  doee  not  confer  jurisdiction  upon  the  superior  oourt  of 
a  matter  of  which  jurisdiction  has  not  been  conferred  upon  it  by  the 
oonetitutiaB,  nor  doee  it  acquire  juriediotion  in  such  case  by  sabeequeutly 
detenniBlng  that  it  haa  juriediotion,  and  by  proceeding  to  trial,  and  ran. 
dering  Judgment  therein. 
liBBDionoB  —  Attack  ob,  affbb  Trux^  ubpbb  Objbotiob.  —  The  fact 
that  a  litigant^  after  his  objection  to  the  jurisdiction  of  the  superior 
court  hae  been  overruled  in  a  case  improperly  transferred  to  it  from  a 
Just&oe'a  eourt^  proceeds,  under  such  objection,  to  try  the  case,  does  not 
preclude  1dm  from  subsequently  attacking  the  juriediotion  of  the  superior 
court  to  prooeed  in  the  matter. 

HoUoway  and  Kendrick^  for  the  petitioner. 

iZoMnaoft,  WiUis^  and  Appel^  for  the  respondent. 
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Habbisom,  J.  The  plaintiflf,  a  private  corporaiioDy  brought 
an  action  against  one  B.  J.  Standiee,  in  the  justice's  court  for 
Downey  township,  in  Los  Angeles  County,  upon  a  promissory 
note  for  twenty-one  dollars,  executed  to  it  by  him.  The  de- 
fendant filed  a  verified  answer  to  the  complaint,  alleging  that 
the  sole  consideration  fiir  which  the  note  had  been  given  was 
a  pretended  assessment  by  the  plaintiff  upon  its  capital  stook 
(of  which  he  held  a  certain  number  of  shares),  and  that  the 
said  assessment  was  illegal  and  void.  Upon  filing  the  answer, 
the  defendant  moved  the  court  to  transfer  the  action  to  tbo 
superior  court,  upon  the  ground  that  it  necessarily  involved 
the  question  of  the  legality  of  an  assessment,  and  thereupon 
the  court  suspended  all  further  proceedings  in  the  action,  and 
certified  the  pleadings  to  the  county  clerk  of  Los  Angeles 
County.  After  the  pleadings  had  been  filed  with  the  county 
clerk,  the  plaintiff  moved  the  superior  court  to  remand  the 
cause  to  the  justice's  coart,  upon  the  ground  that  that  court 
erred  in  transferring  the  cause  to  the  superior  court,  and  that 
the  superior  court  had  no  jurisdiction  of  the  matter.  This  mo- 
tion was  denied,  and  the  court  thereafter  tried  the  cause,  and 
rendered  a  judgment  in  feivor  of  the  defendant.  At  the  in- 
stance of  the  plaintiff,  a  writ  of  review  was  issued  out  of  this 
court  to  the  superior  court,  and  in  obedience  thereto  a  tran- 
script of  the  records  and  proceedings  of  that  court  in  the  mat- 
tor  has  been  certified  to  tliis  court. 

The  constitution,  article  6,  section  6,  declares  that  ^the 
superior  court  shall  have  original  jurisdiction  .  •  •  •  in  all 
cases  at  law  which  involve  the  •  .  •  .  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine."  The  term  ^  assess- 
ment,"  used  in  this  provision,  does  not  include  the  installmento 
or  *' calls,"  which  are  sometimes  termed  assessments,  made 
under  the  provisions  of  section  831  of  the  Civil  Code,  by  a  pri- 
vate corporation  upon  ite  stockholders  in  accordance  with  an 
agreement  on  their  part,  express  or  implied,  to  pay  into  ite 
treasury  the  amount  subscribed  by  them  to  ite  capital  stock. 
It  has  reference  to  such  assessments  as  are  authorized  by  those 
provisions  of  the  constitution  which  relate  to  revenue  and  taxa- 
tion, and  to  such  as  may  be  made  under  the  authority  of  a 
municipal  or  other  public  corporation  for  the  purpose  of  meet- 
ing the  cost  or  expense  of  some  public  improvement:  Taylot 
V.  Palmer^  31  Cal.  241.  The  other  words  in  the  clause,  in  con- 
nection with  which  the  term  is  associated,  serve  to  illustrate 
ite  meaning,  and  resolve  any  doubt  that  might  otherwise  be 
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nised  respecting  the  sense  in  which  it  it  to  be  interpreted. 
Etch  of  tfaeae  subjects,  vix.,  tax,  imposti  toll,  municipal  fine, 
of  which  jurisdiciiou  is  thus  conferred  upon  the  superior  court, 
implies  a  charge  imposed  by  public  authority  for  some  public 
purpose,  and  tinder  the  rules  by  which  the  maxim,  NoicUur  a 
ncUi^  is  applied,  it  ia  dear  that  the  **  assessment "  referred  to 
iB  of  a  kindred  nature.  Inasmuch,  therefore,  as  the  constitu- 
tioD  has  not  conferred  upon  the  superior  court  any  original 
jurisdiction  to  determine  the  legality  of  the  assessment  alleged 
in  the  answer  of  the  defendant,  it  follows  that  the  justice's 
court  had  full  jurisdiction  to  determine  all  questions  relating 
to  such  assessment  that  might  be  presented  upon  the  trial  of 
the  cause,  and  had  no  authority  to  certify  the  pleadings  to  the 
•uperior  courU 

The  proposition  of  the  respondent,  that  the  determination  of 
this  question  by  the  justice  was  oondusiTe,  cannot  be  main* 
taioed.    While  a  justice  of  the  peace  has  jurisdiction  to  pass 
upon  any  question  of  fact  or  of  law  which  is  inyolved  in  the 
trial  of  an  issue  properly  before  him,  so  that  his  judgment  in 
the  cause  will  be  binding  upon  the  parties  in  the  absence  of 
tny  appeal  or  review,  yet  he  has  not  the  jurisdiction  in  this 
•ummary  mode  to  divest  himself  of  jurisdiction,  or  to  transfer 
a  cause  which  is  within  his  jurisdiction  to  a  tribunal  which 
has  no  jurisdiction  to  determine  it.    If  in  the  present  case  he 
had  tried  the  cause,  and  rendered  judgment  therein  for  the 
defendant,  upon  the  ground  that  the  jastice's  court  had  no 
iurisdiction  to  determine  the  subject-matter  presented  by  the 
defense,  or  to  try  the  cause,  an  appeal  could  have  been  taken 
from  that  judgment  to  the  superior  court,  and  the  superior 
court  would  then  have  had  the  power,  under  its  appellate 
iorisdiction,  to  pass  definitively  upon  the  question.    He  could 
noti  however,  determine  the  question  in  advance  of  trying  the 
cause,  and  give  to  such  determination  the  effect  of  a  jadgroent. 
Nor  did  the  superior  court  acquire  jurisdiction  of  the  cause 
by  the  fact  that  the  justice  had  certified  the  pleadings  to  the 
county  clerk.    The  constitution  has  given  to  it  original  and 
appellate  jurisdiction,  but  it  can  exercise  its  original  jurisdic- 
tion only  in  those  cases  provided  by  the  constitution,  and  its 
appellate  jurisdiction  only  in  such  cases  as  may  be  prescribed 
by  law.    It  oannot  exercise  original  jurisdiction  in  those  mat- 
ters in  which  its  jurisdiction  is  only  appellate.    The  jurisdie- 
tioQ  that  it  exercises  under  the  provisions  of  section  838  of  the 
Code  of  Civil  Procedure  is  original,  and  not  appellate,  and  the 
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provision  in  that  section,  that  ^  from  the  time  of  filing  sack 
such  pleadings  or  transcript  with  the  clerk,  the  superior  court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it  had 
been  commenced  therein,''  implies  that  if  it  would  have  had 
no  jurisdiction  over  the  action  if  it  had  been  commenced 
therein,  it  can  have  no  jurisdiction  by  the  filing  of  the  plead* 
ings  certified  by  the  justice. 

Although  the  exercise  of  jurisdiction  by  the  superior  court 
will  be  presumed  to  have  been  rightful,  yet  if  it  appears  upoA 
its  own  records  of  its  action  in  any  matter  that  it  had  not  ao» 
quired  jurisdiction  either  of  the  subject-matter  or  of  the  partiesy 
this  presumption  is  destroyed.    It  cannot  exercise  jurisdio* 
tion  in  any  instance  until  after  it  has  acquired  it,  and  it  can 
acquire  it  only  in  the  mode  prescribed  by  statute.    Merely 
certifying  to  the  county  clerk  by  a  justice  of  the  peace  the 
pleadings  in  a  case  pending  before  him  does  not  confer  juris- 
diction upon  the  superior  court  of  a  matter  of  which  jurisdiction 
has  not  been  conferred  upon  it  by  the  constitution.  Nor  does  it 
acquire  jurisdiction  of  the  parties  to  that  cause  by  thereafter 
determining  that  it  has  jurisdiction,  and  by  proceeding  in  the 
trial  of  the  cause,  and  rendering  judgment  therein.    The  fact 
that  a  party,  after  his  objection  to  the  jurisdiction  of  a  court 
hus  been  overruled,  proceeds  under  such  objection  to  try  the 
cause  does  not  preclude  him  from  thereafter  questioning  the 
power  of  the  court  to  take  any  steps  in  the  matter:  L^man  ▼• 
Milton,  44  Cal.  630;  Harkness  v.  Hyde,  98  U.  S.  479. 

If  the  court  never  acquired  jurisdiction  over  him,  it  dooB 
not  acquire  it  because  he  may  have  chanced  to  be  in  the 
court-room  when  the  case  was  called  for  trial,  and  while  pro* 
testing  against  the  trial,  endeavors  to  protect  his  rights  against 
the  claims  of  his  adversary,  **  The  jurisdiction  of  the  supe* 
rior  court  under  section  838  was  special,  and  tliat  court  could 
hear  and  determine  the  cause  only  after  the  pleadings  before 
the  justice  were  filed  with  its  clerk.  The  superior  court  had 
jurisdiction  only  because  the  pleadings  had  before  the  justice 
and  filed  with  its  clerk  presented  the  issue  of  the  legality  or 
validity  of  the  tax  or  impost,  and  could  then  take  jurisdictioa 
only  for  the  purpose  of  trying  the  issue  as  to  the  legality  of 
the  tax  or  impost;  since,  the  amount  being  less  than  three 
hundred  dollars,  the  justice's  court  had  jurisdiction  to  pass 
upon  every  other  issue":  Santa  Cruz  v.  Santa  Crus  R,  JL  Co^ 
56  Cal.  147. 

Inasmuch  as  the  only  mode  in  which  it  is  claimed  that  the 
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lopeiioT  coart  acquired  any  jurisdiction  of  the  action  brought 
by  the  plaintiff  against  Standlee  was  from  the  act  of  the  jus* 
tiee  of  the  peace  in  certifying  the  pleadings  therein  to  the 
eoanty  clerk,  and  as  we  have  seen  that  such  act  was  unau- 
thorized, it  follows  that  the  action  was  never  legally  before 
the  superior  court  for  determination,  and  that  it  was  without 
toy  jurisdiction  to  render  a  judgment  in  the  case. 

It  is  therefore  ordered  that  the  judgment  of  the  superior 
wort,  and  all  orders  and  proceedings  by  it  taken  in  the  case, 
bs  and  they  are  hereby  annulled. 


JvBiBDicnov  —  Stockholdxb^  LiABnjTT  ^  EirioRomsNT  or. —In  an 
to  oiiforoe  the  linbility  of  a  stockholder  in  a  oorporation,  where  the 
k  leii  than  three  hnndred  d<dlar«,  the  raperior  oonrt  has  no  jnriadio- 
ttni  fffMM  ▼•  (hkmm,  82  OaL  800;  16  Am.  St  Rep.  178. 


[Ih  BAn.] 
DaGGBTT   V.    GOLGAN. 

(92  Oaufobkia,  as.] 

OBntmrnovAi.  Law  —  Afpsopriation  ior  "World's  Fair." — A  statute 
a{ipropriating  money  to  meet  the  expenses  of  erecting  bnildings  and 
BamtainiDg  an  exhibit  of  the  .products  of  the  state  of  California  at  the 
World's  Fair  Columbian  Exposition  at  Chicago,  and  providing  that 
soeh  appropriation  is  to  be  expended  and  disbursed  under  the  exclu- 
nre  bharge  and  control  of  a  oommission  to  be  appointed  by  the  governor 
of  tho  state,  is  Talid  as  making  an  appropriation  for  a  public  use,  and 
ia  not  in  oonfliot  with  a  ooostitntional  provision  forbidding  the  appropri* 
ation  of  state  money  to  any  institution  not  under  the  exclusive  manage* 
ment  and  control  of  the  state,  as  a  state  institution. 

ObavriTirrioHAL  Law — Appropriations — LioiSLATiyR  Discretion.  —  In 
making  appropriations  of  state  money  for  public  purposes  or  for  the  pnb« 
lie  good,  the  state  legislature  is  not  limited  by  necessity  alonei  and  in 
determining  the  question,  it  is  vested  with  a  large  disoretion,  which  can- 
not be  oontroUed  by  the  courts,  except^  perhaps,  when  its  action  is 
dearly  evasive. 

ObmriruTiovAL  Law — Approprution  to  Crlbrratr  AmnrRRSART. — 
Hie  state,  under  its  general  authority  to  provide  for  the  public  welfare^ 
unless  restrained  by  its  constitution,  may  make  appropriations  to  cele- 
brate important  events  in  the  history  of  the  country,  and  may  oonfer 
such  power  upon  munioipal  corporations, 

£.  W.  MeKinstryj  for  the  petitioners. 
W.  fT,  H.  Harty  attame^generdly  amieuB  airfm, 
Barham  and  Bohouj  and  William  R,  DaoU,  tor  the  respond* 

«Qt. 
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Db  HAVBNy  J.  This  is  an  original  application  to  this  ooart 
for  a  writ  of  mandate  to  compel  the  defendant,  as  controller, 
to  draw  his  warrant  on  the  state  treasurer,  in  payment  of  a 
claim  contracj»d  and  audited  by  the  petitioners  as  members 
of  the  California  World's  Fair  Commission,  in  pursuance  of 
the  authority  f^ven  such  commission  by  an  act  of  the  lefpsla- 
ture  of  this  state,  approved  March  6, 1891:  Stats.  1891,  p.  24. 

The  act  provides  for  the  appointment,  by  the  governor,  of  a 
commission,  who  '*  shall  have  the  exclusive  charge  and  control 
of  the  expenditure  of  all  moneys  apppropriated  by  the  state 
of  California  for  the  construction  of  buildings  and  maintain- 
ing an  exhibit  of  the  products  of  the  state  of  California  at 
the  World's  Fair  Columbian  Exposition,  to  be  held  in  the 
city  of  Chicago,  state  of  Illinois,  in  eighteen  hundred  and 
ninety-three,"  By  section  3  of  the  act,  the  sum  of  three  ban- 
dred  thousand  dollars  is  appropriated  '^to  meet  the  expenses 
of  erecting  buildings  and  maintaining  an  exhibit  of  the  prod- 
ucts of  the  state  of  California  at  the  World's  Fair  Columbian 
Exposition"  at  Chicago,  and  the  controller  is  directed  to  draw 
his  warrant  on  the  treasury  from  time  to  time  in  favor  of  such 
persons  as  the  majority  of  the  commissioners  provided  for  by 
the  act  shall  direct 

The  defendant  demurs  to  the  petition,  upon  the  general 
ground  that  the  facts  therein  stated  do  not  entitle  petitioners 
to  the  writ  demanded,  and  in  support  of  this  demurrer  con- 
tends, — 

1.  That  the  act  of  the  legislature  referred  to  is  in  conflict 
with  that  provision  of  section  22  of  article  4  of  the  consti* 
tution  which  declares  that  '*  no  money  shall  ever  be  appropri- 
ated  or  drawn  from  the  state  treasury  for  the  use  or  benefit  of 
any  corporation,  association,  asylum,  hospital,  or  any  other 
institution  not  under  the  exclusive  management  and  control 
of  the  state  as  a  state  institution,  nor  shall  any  grant  or  d<maF 
tion  of  property  ever  be  made  thereto  by  the  state." 

In  considering  the  question  thus  presented,  the  court  will 
take  judicial  notice  of  the  fact  that  the  World's  Fair  Colum* 
bian  Exposition,  referred  to  in  the  statute  under  consideration, 
is  to  be  held  under  and  by  virtue  of  the  provisions  of  an  act 
of  Congress  approved  April  25,  1890  (27  U.  S.  Stats,  at  Large, 
62),  and  that  such  exposition  will  not  be  conducted  under 
the  exclusive  management  and  control  of  this  state  as  a 
state  institution,  but  on  the  contrary,  that  the  same  will  be 
under  the  general  management  of  the  national  commission 
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cnated  by  that  aet;  and  that  the  chief  agency  refied  upon  to 
eflbct  the  design  of  Congress  is  a  private  corporation  of  the 
ttate  of  niincna,  which  ie  authorized  by  the  act  of  Congress  to 
eharge  such  entrance  and  admission  fee  to  such  ezhibitioa 
''aediall  be  fixed  and  established  by  said  corporation,  sub* 
jeci^  howeTer,  to  such  modification,  if  any,  as  may  be  imposed 
by  a  majority  of  said  commissioners." 

Bat  while  conceding  these  to  be  the  facts,  unless  the  aet 
onder  consideration  makes  an  appropriation  for  the  use  and 
benefit  of  the  national  commission,  or  in  aid  of  a  privaite  co&> 
poration,  through  the  instrumentality  of  which  the  exposition 
ii  in  great  part  to  be  conducted,  and  from  the  success  of  which 
that  corporation  expects  to  derive  a  pecuniary  profit,  it  is  clear 
that  the  provision  of  the  constitution  above  quoted,  and  relied 
fipon  by  defendant,  can  have  no  application.  It  is  claimed  by 
the  defendant  that  the  statute  under  consideration  does,  in 
effect,  make  such  an  appropriation,  but  we  are  not  able  to  find 
anything  in  its  language  which  would  justify  the  contention 
of  defendant  on  this  point.  On  the  contrary,  it  appears  from 
the  act  itself,  that  the  appropriation  is  to  be  expended  by  the 
state  iteelf,  disbursed  by  its  own  agents  or  officers,  and  is  to  be 
used  only  for  the  purpose  of  "  erecting  buildings  and  collecting 
and  maintaining  an  exhibit  of  the  products  of  the  state  of 
California." 

Even  if  it  could  be  said  with  any  degree  of  certainty  that 
the  private  corporation  referred  to  in  the  act  of  Congress  will 
increase  its  receipts  because  of  the  fact  that  the  state  is  to 
place  its  products  on  exhibition,  or  that  it  may  derive  a  benefit 
from  the  rent  of  its  grounds  to  the  state,  or  realize  other  profits, 
still,  this  would  not  affect  the  question  we  are  considering,  or 
bring  the  appropriation  within  the  prohibition  of  the  section 
of  the  constitution  above  quoted,  as  it  is  apparent  that  the 
main  object  of  the  statute  is  not  to  confer  such  incidental 
benefit,  but  rather  to  promote  what  is  assumed  to  be  a  matter 
of  public  concern,  and  for  the  public  good.  In  every  public 
expenditure,  individuals  derive  incidental  aid  and  benefit,  in 
the  sense  that  they  are  paid  for  services  rendered,  or  articles 
furnished  to  the  state  in  the  ))roBecution  of  the  public  improve- 
ment or  business  of  the  state,  and  the  expenditure  contem* 
plated  by  this  act  will  not  be  exco]>tional  in  this  respect;  but 
there  is  nothing  upon  the  face  of  the  statute  to  indicate  thai 
the  private  corporation  referred  to,  or  any  individual,  will  or 
can,  if  the  appropriation  is  hones tly  expended,  receive  one 
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dollar  tLB  a  grataity  or  by  way  of  assistance^  or  except  ia 
tarn  for  something  of  value  which  the  officers  charged  with  it» 
disbursement  shall  deem  necessary  to  secure  in  order  to  eflTect 
the  general  purpose  and  object  of  the  act. 

2.  The  defendant  further  contends  that  the  statute  is  on- 
constitutional^  for  the  reason  that  the  appropriation  thereby 
made  is  not  for  a  public  use,  such  as  the  state  is  authorized 
to  make;  that  the  maintenance  of  an  exhibition  of  tlie 
products  of  the  state  in  the  manner  contemplated  does  not 
£eJl  within  the  legitimate  authority  of  the  state  government. 

In  passing  upon  this  proposition,  it  is  necessary  to  bear  iiir 
mind  that  what  is  for  the  public  good,  and  what  are  publio 
purposes,  ^^  are  questions  which  the  legislature  must  decide 
upon  its  own  judgment,  in  respect  to  which  it  is  vested  with  i^ 
large  discretion  which  cannot  be  controlled  by  the  courts,  ex- 
cept, perhaps,  where  its  action  is  clearly  evasive.  •  •  •  •  Where 
the  power  which  is  exercised  is  legislative  in  its  character,  the 
courts  can  enforce  only  those  limitations  which  the  constita- 
tion  imposes;  not  those  implied  restrictions  which,  resting  in 
theory  only,  the  people  have  been  satisfied  to  leave  to  the  judg-^ 
ment,  patriotism,  and  sense  of  justice  of  their  representatives  ": 
Cooley's  Constitutional  Limitations,  154. 

It  is  undoubtedly  true  that  public  money  can  be  rightfully  ex* 
pended  only  for  public  purposes,  but  as  was  well  said  by  that 
eminent  jurist.  Judge  Cooley,  in  delivering  the  opinion  of  the 
court  in  P&opU  v.  Salem,  20  Mich.  452,  4  Am.  Rep.  400:  **  Ne* 
oessity  alone  is  not  the  test  by  which  the  limits  of  state 
authority  in  this  direction  are  to  be  defined,  but  a  wise 
statesmanship  must  look  beyond  the  expenditures  which  are 
absolutely  needful  to  the  continued  existence  of  organized 
government,  and  embrace  others  which  may  tend  to  make 
that  government  subserve  the  general  well-being  of  society^ 
and  advance  the  present  and  prospective  happiness  and  pnMK 
perity  of  the  people.'' 

In  view  of  these  principles  of  constitutional  law,  which  are 
so  well  setUed  as  to  be  placed  beyond  discussion  or  dispute, 
it  is  manifest,  we  think,  that  the  court  is  not  authorised  to 
declare  the  act  under  consideration  void,  upon  the  theory  that 
the  expenditure  thereby  authorised  can  in  no  manner  be  con- 
sidered  as  tending  to  promote  the  public  welfare,  which  it  is 
one  great  object  of  government  to  secure.  The  question. 
whether  the  public  interests  of  the  state  would  be  at  all  ad» 
vanoed  by  an  exhibition  of  its  products  such  as  is  contem-^ 
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llatedby  ibe  aioi  was  an  appropriate  one  for  disousBion  in  ihe 
ImDi  of  the  legialatare  befinre  its  enactment,  and  for  the  con- 
■deration  of  the  goyemor  before  approving  it,  but  it  is  not  one 
for  ttuB  oourt  to  decide,  upon  the  individual  views  of  its  mem« 
bera  concerning  the  wisdom  or  expediency  of  such  legislation. 
There  ia  no  difference,  except  in  degree,  between  the  appro- 
priation contained  in  tins  act  and  those  which  for  years  have 
been  made  withont  any  question  as  to  their  validity,  for  the 
npport  of  the  state  agricultural  fair,  and  the  various  district 
tgricnltnral  eoeietiee  throughout  the  state.    The  fact  that  this 
•xhiUt  of  tbe  products  of  the  state  is  to  be  made  without  the 
fimits  of  tlie  state  does  not  change  its  essential  character,  or 
make  it  any  less  an  occasion  or  purpose  in  which,  in  an  en- 
larged sense,  it  may  be  said  that  the  people  of  tbe  state  have 
an  interest.    So,  also,  it  would  be  hard  to  distinguish  this 
appropriation  in  principle  from  those  appropriations  which 
haTS  been  made  from  time  to  time  for  the  maintenance  of 
hortiealtoral,  viticnltural,  and  other  similar   commissions. 
Hooe  of  these,  strictly  speaking,  are  required  for  the  proper 
administration  of  the  government  of  the  state,  and  possibly, 
in  tbe  opinion  of  many,  call  for  an  unjustifiable  and  useless 
expenditoie  of  money.    But  the  power  of  the  legislature  to 
create  sooh  commissions  has  never  been  doubted. 

We  know  from  the  express  declaration  of  the  act  of  Congress 
antliorising  the  Ck>lumbian  Exposition  that  the  purpose  of  the 
expodtioo  is  to  commemorate  the  four  hundredth  anniversary 
of  the  discovery  of  America,  "by  an  exhibition  of  the  resources 
of  the  United  States  of  America,  their  development,  and  of 
the  progress  of  civilisation  in  the  New  World";  and  that  such 
exhibition  is  to  be  of  a  **  national  and  international  character, 
so  that  not  only  the  people  of  the  Union  and  of  this  continent, 
ImA  ibtom  of  all  nations  as  well,  can  participate." 

We  have  no  doubt  that  it  was  fairly  a  matter  within  tbe 
power  of  the  legislature  to  determine  whether,  as  a  matter  of 
public  policy  and  as  tending  to  advance  the  best  interests  of  its 
citisenSy  this  state  should  join  with  its  sister  states,  and  with 
the  government  of  the  United  States,  in  celebrating  in  the  way 
suggested  the  historical  event  referred  to. 

It  lias  been  held  in  many  cases  that  a  municipal  corporation 
liis  no  aothoiity,  under  the  general  powers  usually  given  such 
eoiporstfons,  to  appropriate  money  for  the  celebration  of  the 
looiforsaiy  of  important  events  in  the  history  of  our  country, 
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•ach  as  Hm  Foarth  of  July:  Hodges  ▼•  Buffalo j  2  Denio^  110; 
Hood  T.  Ljfnnj  1  Allen,  103;  and  the  Buirender  of  Cornwallia: 
Tosh  T.  Adams,  10  Cuah.  262.  See  alao  The  Liberty  BUI,  28 
Fed.  Rep.  844. 

These  decisions,  however,  all  rest  upon  the  principle  that 
municipal  corporations  haye  no  powers  except  such  as  are 
specifically  granted  by  the  act  of  incorporation,  or  are  neces- 
sary for  the  purpose  of  carrying  into  effect  the  powers  ex- 
pressly granted.  But  it  has  never  been  doubted  that  the  state 
could  confer  upon  a  city  or  town  the  authority  to  celebrate 
such  important  events  in  the  history  of  the  country  as  appeal 
to  the  patriotism  or  higher  sentiments  of  the  people,  and  to 
tax  their  citizens  to  pay  the  expense  tbereot  Thus  it  was 
held  that  the  city  of  Philadelphia  had  the  power,  under  its 
charter,  to  provide  for  the  entertainment  of  distinguished  vis- 
itors upon  the  occasion  of  the  celebration  of  the  Centennial 
Anniversary  of  American  Independence:  Tatham  v.  Philadel* 
phia^  11  Phila.  276.  So,  also,  in  Massachusetts,  by  general 
statutes,  the  power  has  been  conferred  upon  towns  to  celebrate 
the  centennial  anniversary  of  their  incorporation:  HiU  v.  East 
Hampton^  140  Mass.  881;  and  also  to  appropriate  money  for 
the  celebration  of  holidays,  and  for  other  public  purposes: 
Hubbard  v.  Taunton^  140  Mass.  467. 

These  cases  are  authority  for  the  proposition  that  the  state 
itself,  unless  restrained  by  its  constitution,  has  the  power  to 
make  appropriations  for  such  purposes,  because,  unless  it  pos- 
sesses the  power,  it  could  not  confer  it  upon  its  municipal 
corporations.  Such  expenditures  are  justified  under  the  gen- 
eral power  which  the  state  has  to  provide  for  the  public  wel- 
fare,— the  limits  of  which  are  perhaps  not  capable  of  exact 
definition, — and  are  the  same  in  principle  as  appropriations 
made  for  the  building  of  monuments  to  commemorate  great 
historical  events,  or  for  the  erection  in  public  places  of  the 
statues  of  those  who  by  common  consent  are  classed  among 
the  patriots  or  benefactors  of  the  nation. 

Undoubtedly  this  power  may  be  the  subject  of  great  abuse, 
but  this  is  no  argument  against  its  existence.  The  only  pro- 
tection against  reckless  and  improvident  appropriations  for 
public  purposes  must  be  found  in  the  character  of  those  in- 
trusted with  the  power  of  legislation,  and  in  the  integrity  and 
firmness  of  the  chief  executive  of  the  state. 

The  demurrer  of  defendant  is  overruled,  and  a  peremptory 
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frit  of  flioiuIaflMM  ordered  in  aeoordmnoa  with  the  prayer  of 

paliiiooen, 

AmHmiAmiis — Whas  asm,  is»  Yausitt  evt  8m  Omr  ▼•  4M%  M? 
U.  SM;  a  Ab.  8k.  Bepb  e24^  nd  cstMidad  Boto  t*  91^  an^ 
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fit  Gaufobiha,  itti] 
ov  Bmr  «o  CoMFLAnr  ov  Fbaus  or  laaoLTaMV 
—  One  wbo  Is  not  a  creditor  of  ma  inaolTont  »!  tho  timo  that  iho 
litter  roottiToo  bio  docreo  of  disehaigo  in  insolTeiiflgr  0Minot»  by  raboo* 
qoently  pnrehMmg  orediion'  olaims  affected  by  oaob  deoreOb  aoquire  any 
light  to  attaok  it  for  fraad,  aa  tbe  right  of  eraditora  to  aot  aaide  aaoh  do* 
arao  lor  frnnd  la  not  anbjeot  to  transfer,  either  by  direot  aaaignmont  ar 
aa  aa  inoidant  te  the  aaaignmont  of  olaima  affected  by  it. 

or  BiBBT  TO  Complain  of  Fraud  committed  on  the  aaaignor 
la  oontrary  to  pnblio  policy  and  Toid. 

A.  B.  BoUon^  T.  L.  Caroth$r$^  and  J.  A.  Barharn^  tot  the  ap- 
peUani. 

/•  A,  Cooper^  for  tbe  respondent 

Bs  Havsn,  J.  The  defendants  were  copartners  on  Novem- 
ber 11,  1886,  and  on  that  day  filed  in  the  superior  court  of 
Mendocino  County  their  petition  in  insolvency,  and  such  pro- 
ceedings were  had  therein  that  on  May  4, 1887,  the  court  duly 
i&ade  and  entered  its  decree  discharging  them  from  all  their 
debts  and  liabilities.  The  plaintiff  was  not  at  that  date  a 
creditor  of  either  of  said  defendants,  but  thereafter  several  of 
those  who  were  snob  creditors,  and  whose  claims  were  dis* 
charged  by  said  decree,  assigned  their  claims  to  plaintiff,  and 
he  thereupon  commenced  this  action  to  set  aside  the  said  order 
or  decree  of  discharge,  upon  the  alleged  ground  that  certain 
creditors  were  improperly  influenced  not  to  oppose  the  same, 
and  that  therefore  the  said  decree  was  fraudulent 

A  demurrer  to  the  complaint  was  sustained,  and  judgment 
thereupon  rendered  in  favor  of  defendants.  The  plaintiff  ap- 
peals. 

The  demurrer  was  properly  sustained.  Section  63  of  the 
Insolvent  Act  of  1880,  provides:  ''  Any  creditor  of  said  debtor, 
whose  debt  was  proved  or  provable  against  the  estate  in  in* 
loWency,  who  shall  see  fit  to  contest  the  validity  of  such  dis- 
charge  on  the  ground  that  it  was  fraudulently  obtained,  and 
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who  has  discovered  the  facts  constitutiDg  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which  granted  it  to  set  aside 
and  annul  the  same;  or  if  the  same  shall  have  been  pleaded, 
the  effect  thereof  may  be  avoided  collaterally  upon  any  such 
grounds." 

•  The  plaintifif  was  not  a  creditor  of  defendants,  having  a  debt 
which  "  was  proved  or  provable "  against  their  estate  in  in- 
solvency at  the  date  of  the  rendition  of  the  judgment  whicli 
he  now  seeks  to  set  aside;  and  not  being  such  a  creditor,  he 
is  not  one  of  the  persons  authorized  to  maintain  such  an  action 
by  the  section  of  the  insolvent  act  just  quoted.  And  inde- 
pendently of  the  statute,  the  complaint  fails  to  state  facts 
sufficient  to  entitle  plaintiff  to  the  relief  which  he  asks.  Not 
being  a  creditor  of  defendants  when  the  decree  of  discharge 
in  the  insolvency  proceeding  was  given  and  made,  the  plain- 
tiff was  not  in  any  way  injured  by  it,  and  had  no  right  to 
complain  of  it,  and  he  did  not  acquire  such  right  by  his  sub- 
sequent purchase  of  the  claims  referred  to  in  the  complaint. 
It  is  true,  the  assignors  of  plaintiff  would,  upon  the  facts 
alleged,  have  the  right  to  set  aside  the  decree  referred  to,  but 
this  right  was  not  the  subject  of  transfer,  either  by  direct  as- 
signment or  as  an  incident  to  the  assignment  of  the  claims 
which  were  affected  by  the  decree  of  discharge:  DicHnaon  v. 
Beaver^  44  Mich.  631;  Milwaukee  etc.  R,  R.  Co.  v.  Milwaukee 
etc.  R.  R.  Co.,  20  Wis.  188;  88  Am.  Dec.  740;  CarroU  v.  Potter, 
Walk.  Ch.  855;  8  Pomeroy's  Eq.  Jur.,  sec.  1276. 

In  Dickinson  v.  Beaver^  44  Mich.  631,  the  supreme  court  of 
Michigan,  in  passing  upon  a  state  of  facts  not  in  principle 
different  from  those  alleged  in  this  complaint,  say:  ''The 
present  complainant,  according  to  his  own  proofs,  has  merely 
purchased  claims  for  the  purpose  of  this  litigation  or  of  some 
litigation.  He  was  never  defrauded.  It  would  be  against 
every  rule  of  equity  to  allow  a  party  t<>  buy  up  stale  claims 
and  then  seek  to  establish  fraud  committed  against  his  assign- 
ors. A  right  to  complain  of  fraud  is  not  assignable,  and  the 
claims  in  controversy  have  nothing  involved  which  could  keep 
them  alive,  unless  fraud  would  do  so.  Being  nothing  more 
than  an  assignment  of  an  action  for  fraud,  it  is  well  settled 
that  it  will  not  be  enforced." 

The  same  rule  was  recognized  by  this  court  in  Crose  y. 
Sacramento  Savings  Bank,  66  Cal.  462,  in  which  case  it  was 
said,  quoting  with  approval  from  section   1040  of  Story's 


Dec  1891.]  Pmpu  ••  Ah  Lnr.  lOt 

Equity  Joiiiiprodenoe:  ^  An  assignment  of  a  bare  right  to  file 
s  bill  in  eqnity  for  a  fraud  committed  on  the  assignor  will  be 
held  Yoid,  as  contrary  to  sound  policy." 

It  follows  from  these  views  that  the  judgment  appealed  from 
mnat  be  affirmed.  So  long  as  the  decree  discharging  the  de- 
fondants  from  their  debts  and  liabilities  remains  in  force,  the 
elaims  assigned  to  plaintifif  can  have  no  validity;  and  as  he 
did  not  by  such  assignment  acquire  the  right  to  attack  or  set 
aside  that  decree,  he  really  took  nothing  by  such  assignmenti 
and  has  no  cause  of  action  against  defendants. 

Judgment  affirmed.  

AmemuHT  of  Right  to  Fuji  a  Boa  vob  FsAim.  — The  right  to  fflo  a 
hEEL  to  set  aside  an  instrament  for  fraad  oommitted  upon  the  assignor  is  not 
aaignable:  liUwcmiee  tte.  R.  R.  Oo,  ▼.  MUwaukee  etc  R.  R.  Oo,^  20  Wis.  174| 
tt  Am.  Dea  740,  and  note;  ManihaU  ▼.  MtamBt  12  Qa.  61;  M  Am.  Dee.  44^ 
sad  extended  note;  WkUmeg  ▼.  JEettey,  94  CaL  146;  28  Am.  St.  Bep.  Ihe 
assq^nment  of  a  note  secnred  by  a  trust  deed  or  mortgage  does  not  entitle  the 
awignee  to  maintain  an  action  for  the  conversion  of  purt  of  the  chattels  cor* 
ered  by  such  deed  or  mortgage,  if  snoh  oonyenion  preceded  thi  aiiignmentt 
^Maiw.  rottM^  66  Miss.  6ia 
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ps  oauvobhia*  tOL] 
liw  Tsui,  nr  GaocarAL  Oian  —  SrATnaiiT  avb  Oommv  sr  CbuirsK 
'AM  TO  Faoib  hot  uf  BvroBMCB.  — Where,  on  the  trial  of  a  criminal  oass^ 
eoonsel  for  the  proseention  is  permitted,  in  the  presenoe  of  the  jury, 
to  state  faets  not  in  eyidenee^  imputing  a  violent  character  to  the  ao- 
eased,  and  to  eomment  upon  them  in  argnment  to  his  prejudice,  he  is 
entitled  to  a  new  trial,  although  the  Jury  is  instructed  to  disregard  all 
its  and  comments  of  counsel  as  to  any  matter  not  in  eyidencei 


O.  C  SUfheM  ofiid  J.  A.  DonnM^  for  the  appellante. 
W.  H.  H.  Hariy  aUomey'generalj  for  the  respondent 

Db  Havbn,  J.  The  appellants  were  charged  by  inform** 
tioD  with  the  crime  of  murder,  alleged  to  have  been  commit- 
ted on  one  Fong  Ah  Lung,  in  the  county  of  Los  AngeleSy  and 
were  convicted  of  murder  in  the  second  degree.  This  appeal 
is  from  the  jndgmenti  and  an  order  denying  their  motion  for 
anew  trial 

Daring  the  progress  of  the  trial,  Mr.  Ling,  one  of  the  attor* 
nays  conducting  the  case  in  behalf  of  the  people,  stated  to  Hbrn 
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OMirt  In  fhe  presenoe  of  the  jury:  *^  I  woald  Uk«  to  have  the 
CMrt  direct  the  defendants  to  forlnd  them  making  threats 
against  Charley  Ah  Him  as  he  sits  here  assisting  the  pro8e> 
CQtion  of  this  case.  Now,  this  is  the  second  time  that  it  has  been 
done,  and  I  would  like  to  have  the  court  put  a  stop  to  it  •  •  •  • 
Two  or  three  of  the  defendants  have  said  here  just  this  instant^ 
'  Now  you  lode  out  what  you  are  doing;  you  look,  or  we  will 
fix  you.' "  The  court  immediately  directed  the  jury  to  ^  pay 
no  attention  whatever  to  remarks  made  by  counsel,"  and  the 
trial  proceeded. 

Upon  the  close  of  the  evidence,  the  same  attorney  made  the 
opening  address  to  the  jury,  and  during  the  course  of  his  arga* 
ment,  '*  he  remarked  to  the  jury  that  the  violence  of  these  de* 
fendants  in  killing  Feng  Ah  Lung  was  exemplified  here  in 
this  court-room;  that  during  the  trial  of  the  case  they  could  n't 
keep  their  mouths  shut,  bat  threatened  him  or  his  assistant, 
Charley  Ah  Him,  by  making  threats  in  the  court-room."  To 
this  appellants  objected,  on  the  ground  that  it  was  not  war- 
ranted or  justified  by  any  evidence  in  the  case,  and  the  follow* 
ing  proceedings  were  had:  — 

*^  The  Court.  —  The  court  will  instruct  the  counsel  for  the 
prosecution  to  abstain  from  making  any  remarks  upon  any 
matter  not  shown  by  the  evidence,  and  will  instruct  the  jury 
to  pay  no  attention  whatever  to  any  statement  of  fact  which 
is  not  warranted  by  the  evidence;  that  the  only  matter  before 
them  for  their  consideration  is  the  evidence,  and  they  are  not 
to  take  into  consideration  any  statement  of  counsel  with  ref- 
erence  to  any  matter  of  fact  which  is  not  shown  by  the  evi* 
deuce.    Proceed  with  the  argument 

•*  Mr.  lAng.  — It  is  just  what  I  expected. 

**  Mr,  Stephens.  —  Just  a  moment 

**  Mr.  Ling.  —  I  expected  when  the  facts  came  out  the  galled 
jade  would  wince." 

The  learned  judge  of  the  court  below  did  everything  in  his 
power  to  dislodge  from  the  minds  of  the  jurors  any  impression 
which  the  statements  referred  to  may  have  made,  but  we  do 
not  think  the  error  committed  against  appellants  was  thereby 
removed  from  the  case.  There  was  no  withdrawal  of  the 
facts  so  stated,  but  on  the  contrary,  after  the  court  had  di- 
rected  the  jury  to  disregard  them,  the  counsel  who  made  the 
statement,  in  effect,  again  reiterated  its  truth  by  the  assertion, 
**  I  expected  when  the  facts  came  out  the  galled  jade  would 


wince." 
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A  poreon  accused  of  crime  is  entitled,  under  the  constitu* 
tion,  to  a  trial  by  jury,  conducted  according  to  the  established 
principles  of  law,  not  the  least  important  of  which  is,  that  the 
terdict  shall  be  founded  only  upon  relevant  and  competent 
facts  produced  before  the  jury  under  the  roles  {N'escribed  for 
the  admission  of  evidence;  and  it  was  held  by  the  supreme 
eoart  of  New  Hampshire,  in  the  leading  and  well-considered 
case  of  Tucker  ▼.  Hsnnihr,  41  N.  H.  817,  that  this  right  is  vio* 
lated  **  if  counsel  are  permitted  to  state  facts,  and  comment 
upon  them  in  argument  against  the  adverse  party,  which  are 
not  before  the  jury  by  prooft  regularly  submitted."  It  is  true 
that  the  attorney  for  the  prosecution  in  this  case  was  not  per* 
mitted  by  the  court  to  comment  at  any  lenj^h  upon  the  facts 
which  he  himself  imported  into  the  case;  but  while  this  was  to 
the  credit  of  the  court,  it  does  not  change  the  fact  that  a  mat- 
ter not  in  evidence,  and  of  a  nature  clearly  prejudicial  to  the 
appellants,  was  laid  before  the  jury  for  the  purpose  of  affecting 
their  verdict,  and  it  is  no  answer  to  this  to  say  that  the  jury 
maj  have  disregarded  it  As  was  said  in  the  case  just  cited: 
''When  counsel  are  permitted  to  state  facts  in  argument, 
and  to  comment  upon  them,  the  usage  of  courts  regulating 
trials  is  departed  from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  jury  is  denied.  It  may  be  said,  in 
answer  to  these  views,  that  the  statements  of  counsel  are  not 
eyidence,  that  the  court  is  bound  to  so  instruct  the  jury,  and 
that  they  are  sworn  to  render  their  verdict  only  according  to 
evidence.  *A11  this  is  true;  yet  the  necessary  effect  is  to  bring 
the  statements  of  counsel  to  bear  upon  the  verdict  with  more 
or  less  force,  according  to  circumstances;  and  if  they,  in  the 
slightest  degree,  influence  the  finding,  the  law  is  violated,  and 
the  purity  and  impartiality  of  the  trial  tarnished  and  weak- 
ened. If  not  evidence,  then  manifestly  the  jury  have  nothing 
to  do  with  them,  and  the  advocate  has  no  right  to  make  them. 
It  is  unreasonable  to  believe  the  jury  will  entirely  disregard 
them.  They  may  struggle  to  disregard  them;  they  may  think 
they  have  done  so,  and  still  be  led  involuntarily  to  shape  their 
Terdict  under  their  influence." 

It  follows  that  the  only  safe  and  just  rule  to  apply  in  such 
cases  is  to  make  it  impossible  for  a  party  to  derive  any  ad* 
vantage  from  such  misconduct  of  counsel,  by  promptly  {plant- 
ing a  new  trial  to  the  adverse  party,  unless  it  is  clear  that  the 
▼erdict  was  not  affected  thereby.  It  may  be  added  that  if 
the  fact  stated  by  counsel  had  been  introduced  in  evidence 
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against  the  objection  of  appellants,  it  would  baya  been  suffi- 
cient to  reverse  the  judgoaent,  as  the  fact  ia  itself  an  irrele- 
vant one.  It  had  no  legitimate  tendency  to  prove  any  iasna 
in  the  ease,  but  it  was  one  which,  as  urged  by  oounsel  for  the 
prosecution,  was  well  calculated  to  illustate  *'the  violence " 
of  appellants,  and  this  was  doubtless  the  object  of  bringing 
it  to  the  attention  of  the  jury;  but  the  character  of  a  defend- 
ant on  trial  for  murder  is  not  subject  to  this  kind  of  attack* 
Judgment  and  order  reversed. 


OBDaiTAL  Law — Appeal  ah d  Brbob — Impbopbb  Oohiobt  ov  Ooubi 
AS  Gbouvd  vob  Rbvsbsal.  —  Intemperate  oommenti  by  oonniel  not 
ranted  by  the  eridenoe  will  oonstitnte  groaodi  for  a  new  trial,  where  the 
eondaot  of  ooanael  waa  not  eheoked  by  the  oonrt:  Pwpk  t.  AQom,  66  Hieh* 
4dO|  11  Am.  8t^  Bep^  612;  and  note;  NaXkg  ▼.  SMb,  28  Ibz.  A^^  S87. 


[Lr  Bahx.] 

In  Bfl  Madbba  Ibbioation  Dibtbiot. 

p2  OAUFoamif  2M.] 

OnMRirDTiOHAL  IiAW — laBiQATiOH  DisTBiois.  —  The  stetate  of  CUIfomi^ 
approved  March  7a  1887,  providing  for  the  organUation  and  goremmoiit 
of  irrigation  diftdots,  and  regalating  the  mode  for  aneMmente  npon  the 
landa  therein  with  whioh  to  meet  the  bondi  anthoriied  by  the  aot^  la 
oonttitntional  and  yalid. 

ConsnTunoNAL  Law  —  Bxtbht  op  LionLAnvi  Powib.  — The  lagidatue 
ia  vetted  with  the  whole  of  the  legialatiTe  power  of  the  rftate^  and  has 
authority  to  deal  with  any  snbjeot  within  the  soope  of  eiTil  goremmeni^ 
ezoept  in  BO  far  as  it  if  restrained  by  oonstitntional  proTidona.  It  is  the 
•die  tribunal  to  determine  the  ezpedienoy  as  well  at  the  detaOa  of  aD 
legislation. 

OovsnTunoNAL  Law — PaBSUiiPTxoH  am  to  Lioislativb  Powsb. — Tho 
presamption  is,  that  every  legislatiye  act  is  within  the  power  of  the  legia* 
lature,  and  he  who  would  except  it  from  the  power  must  point  ont  the 
particular  provinon  of  the  oonstitution  by  which  the  ozoeptioa  la  mada^ 
or  demonstrate  that  it  is  pslpably  excluded  from  any  ooosidaratioo  wiia^ 
ever  by  that  body. 

CkNranTunoirAL  Law—  Bxtut  op  Lioiblativb Powsb.  ~  Tho  l^gislatnri^ 
when  not  restrained  by  constitutional  pronsionsi  may  pass  laws  afloot* 
ing  a  limited  portion  as  well  as  the  entire  people  of  tiio  state.  It  may 
make  specisl  laws  relating  only  to  special  districti,  or  it  may  legislato 
directly  upon  local  districts,  or  it  may  intrust  such  legidation  to  subor- 
dinate  bodies  of  a  public  character  in  existence  or  speoially  created  by  it 
for  that  purpose. 

GoNsnTunoNAL  Law  —  Ooubtpul  Lbqiblatioh  — Powse  op  Judioiabt.  «- 
In  providing  for  the  public  welfare,  or  in  enacting  laws  which  in  the 
judgment  of  the  legislature  may  bo  expedient  or  Boooisaiy,  that  body 
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datanniiM  wh«tihar  or  not  tho  mearare  proposed  in  for  some  pnblio 
pnrpoMb  Alihoagh  a  deoUration  by  ih«  legUlaiuro  that  an  aot  proposed 
I17  it  will  bo  for  the  pnblio  good  will  not  of  nooosaity  prednde  a  jndioial 
invoatigation  therein,  nor  be  oonolnsiTe  when  the  aot  itMlf  k  palpably 
othorwiao;  still,  if  the  snbjeot-matter  is  of  anoh  nature  that  there  is  any 
doubt  of  its  oharaoter,  or  if  by  any  possibility  the  legislatbn  may  be  for 
the  welfare  of  the  pnblio,  the  will  of  the  legislatore  mutt  prsTail  orer  the 
donbts  of  the  oonrk 
OnmrnmoHAL  Law — LmibiiAtion  OoHvnBUfa  Lkhdural  Adyav- 
TA0S8  vpoir  iMDrrmuALa,  —  WhenoTor  it  is  apparent  from  the  soope  of 
a  statnte  that  its  object  is  for  the  benefit  of  the  pnblio^  and  that  the 
means  by  whldi  the  benefit  is  to  be  attained  are  of  a  pnUio  ohar- 
aetsr,  the  aot  will  be  upheld,  eren  though  ineidental  advantagee  may 
aoerue  to  indiyidnals  beyond  thoee  enjoyed  by  the  general  pnbUa 

OOBSmOTIOHAL  LaW  —  PUBUO  WSUTABl  —  EX9FBMT  OV  LlOISLATIVS  DDKOUB* 

TKUf.  — The  legislature,  in  attempting  to  promote  the  general  welfare  of 
tbo  states  and  to  proride  for  the  material  prosperity  of  its  poqple^  may 
determine  the  manner  and  extent  to  whioh  it  will  ezeroise  this  fnnotion 
of  the  goremment^  and  its  determination  is  limited  only  by  its  own  dis- 
erstioQ.  and  is  beyond  the  interierenoe  of  the  oonrtB 

O—triTUTioiiAL  Law  —  Lmiblatioh  iob  Looal  LttBOTmnrr!.  — A  stat* 
ate  authorising  an  expenditure  for  a  looal  improvement  is  a  legislatiTe 
deolaration  that  suoh  expenditure  is  for  a  publio  purpose  and  for  tho 
pnblio  welfare^  and  snob  aotion  is  not  to  be  disre^^tfded  by  the  oourts 
vpon  an  assumption  by  them  that  snoh  legislation  is  unwise^  or  that  it 
may  be  injurious  to  some  of  the  indiridnals  who  are  aifeoted  by  it. 

ObmrronoNAL  Law — Lmolatioh  iob  Looal  IimtoynaENT— Ibbioa- 
ma,  —  In  determining  whether  any  partieular  statute^  as  for  the  irriga- 
tion of  arid  lands,  is  for  thepuUio  advantage,  it  is  not  neoessary  to  show 
limt  the  entire  body  of  the  stale  is  direotly  afibotod  thereby,  but  it  is 
saffident  that  the  portion  of  the  state  within  the  distriot  provided  for  by 
tim  aot  shall  be  benefited  thereby. 

CbvsRmiQirAL  Law— Ltoiblation  vob  Looal  iMPROvsmNT.  —  What- 
ever legislation  tends  to  an  increased  prosperity  of  one  portion  of  the 
staler  or  to  promote  its  material  development^  is  for  the  advantage  of 
the  whole  state.  Hie  right  of  the  legislature  to  provide  for  developing 
ttie  produottve  oapaoity  of  the  state,  or  for  increasing  facilities  for  the 
enltivation  of  its  soil,  either  by  irrigation  or  drainage,  according  to  the 
ieq[ntrements  of  the  dilFerent  portions  thereof,  is  upheld  by  its  power  to 
aot  for  the  publio  welftoe^  and  particularly  of  that  portion  of  the  public 
within  the  district  affooted  by  the  means  adopted  for  such  reclamation. 

OlgfiruTioFAL  Law-— Lmiblatioh  iob  Looal  Impbovkicbmt  —Taxation. 
-—The  legislature  may  provide  for  a  looal  publio  improvement  for  the 
benefit  of  a  portion  of  the  states  ss  an  irrigation  district,  and  may  tax 
bU  land  within  sndi  district^  although  some  of  it  will  receive  no  benefit, 
while  eome  land  adjacent  to  and  outside  the  distriot  will  be  incidentally 
benefited  though  not  taxed* 

ObunnmovAL  Law — Lioislatioh  Cbxativo  Pubuo  Corfobatiovs. — 
The  legisUtnre  may  by  general  laws  authorixe  the  inhabitants  of  any 
distriet»  under  suoh  restrictions  and  with  suoh  preliminary  steps  as  it 
■ay  deem  proper,  to  organise  themselves  into  a  publio  corporation  for 
tile  pnrpoee  of  oxeroising  governmental  dutiea,  and  such  corporations  are 
aot  required  to  be  formed  in  the  same  manner,  nor  provided  with  the 
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•MM  powcn,  M  oth«r  pablio  or  mnnio^al  oorporations  of  a  differeoi 


OiMWffi'UTHwrAi.  Law  -~  Gbhsbaii  Laws  civ  Lmul  Afpuoatton.  —  The  legia* 
IaIom  maj  oiUMii  goaenl  Umu  whioht  fimn  their  nature,  will  be  capable 
of  enforoeme&t  in  partiealar  portiona  of  the  itate  only;  or  it  may  by 
othtr  general  lawi  anthoriie  the  organintion  of  manicipal  oorporationa 
wliieh,  from  the  natore  of  the  fnnotioBa  intmsted  to  them,  oan  find  00- 
^aaion  for  organisation  in  oertain  portione  of  the  etate  only;  and  it  may 
by  raoh  general  lawe  provide  for  the  orgaaiaition  of  euoh  or  aa  many 
■peoiee  of  mnnioipal  oorporatioaa  ai^  in  ita  indgment^  are  demanded  by 
the  pnblie  welfare  of  the  itato  and  its  people. 

CovmrunoNAL  Law— LMnLAnov  OaMMTOta  Public  Corforatidrs — 
PowBBS  OoRFSSRXDu  —  Tho  legiiUtare  ia  anthoriaed,  under  ite  general 
power  of  legialatMM,  to  inreet  pnblio  oorporatione,  when  ereated  by  it, 
with  the  same  powers  it  eould  iteelf  havre  szeroiaed;  and  in  providing  for 
snoh  organisational  it  need  oonfer  npon  them  only  anoh  powera,  as  in  ita 
Judgment  are  proper  to  be  exenriaed  by  them  in  the  discharge  of  the 
partienlar  functions  of  goyemment  which  may  be  conferred  npon  them. 

OSVSTmmONAL  Law —  LbOISLATIOH  CrKATINO  PiTBUO  Ck>RF0RATI0N8  UN* 

Dis  Obnbral  Laws.— The  general  lawi  which  the  legislature  may 
snaot  for  the  creation  and  organisation  of  public  corporations  may  be  a» 
numerous  as  the  objects  for  which  such  oorporations  may  be  created, 
and  as  they  are  only  the  representatives  er  agents  of  the  legislatare  in 
the  varioua  looalitiea  of  the  atate,  the  requirementa  for  organisation  may 
vary  with  the  character  of  the  purpoee  for  which  they  may  be  created. 
OolrflTiTUTiovAL  Law— GiNSRAL  Law  ov  Looal  AppLiOATioy — Irrio a-^ 
noN  DiSTKiOT.  —  Whenever  a  apeoial  district  of  the  state  requires  special 
legislation  therefor,  as  for  irrigation  purpoeea,  the  legialatare  may,  by 
general  law,  authorise  the  organisation  of  auoh  diatriot  into  a  public  cor- 
poration, with  auoh  powers  of  government  as  it  may  choose  to  oonfer 
upon  it  which  are  peculiarly  appropriate  to  auch  an  organization.  It  is 
no  valid  objection  to  such  law  that  there  ia  but  a  aingle  diatriot  t» 
which  it  ia  applicable  at  the  time  of  ita  enactment, 

OONSTTTOTIONAL  LaW  —  LSOISLATIOV    AUTHOfilZniO    OrSATION  OV   IrRIOA* 

TioN  DiffTRiOT — AoosFTANOR.  —  It  ia  uo  objection  to  a  general  law  an* 
thorizing  the  creation  of  a  pnblio  corporation  for  district  irrigation 
purpoeea,  that  such  oorporation  cannot  be  created  until  the  terms  of  tho^ 
law  have  been  accepted  by  the  affirmative  vote  of  the  oitisena  of  the  dia» 
triot  to  be  affected. 

OoirsTEruTiONAL  Law.  —  MumoiPAL  ODRPORATioirs  Whioh  mat  bs  Crsatri^ 
BT  GsNRRAL  Laws  are  not  limited  to  towna  and  citiea,  but  the  legisla. 
tore  may  authorise  the  formation  of  snoh  corporations  for  any  pnblio 
purpose  whatever. 

OoNsrrruTiONAL  Law  — Statutz  AuTHOBiziRa  Cbratioh  of  Ibrioatioh 
DisTRior.  —  The  mode  in  which  a  public  oorporation  for  diatriot  irriga- 
tion purpoeea  may  be  formed  under  a  general  law  ia  within  the  diaore* 
tion  of  the  legialature,  and  cannot  be  queationed  by  the  conrta.  It  ia  no 
valid  objection  to  the  law  that  the  organization  of  the  corporation  may 
be  compelled  by  partiea  within  the  district  not  the  ownera  of  the  land 
affected  thereby,  or  that  no  provision  is  made  for  a  hearing  from  ths 
ownera  of  anch  land  before  the  diatriot  ia  organised. 

O0N8TITUTIOIVAL  Law  —  Dus  Proomb  or  Law. — Aland-owner  is  not  do* 
priTed  of  his  property  without  dae  prooeaa  of  law,  when  he  is  allowed  a 
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keiring.at  way  time  befora  the  lien  of  an  aaseasment  thereon  beoome* 
final. 
OmnTUTfOHAi.  Law  —  Powbr  ov  TAXATioir. — The  power  of  the  legislft- 
tme  in  matters  of  taxation  ie  nnllmited,  except  as  restricted  by  constita- 
tional  proTiaioiia.    It  may  provide  by  assessment  for  a  local  improvement^ 
sad  determine  the  basis  of  apportionment  without  regard  to  any  special 
local  benefit  to  the  tax-payer.     It  may  also  determine  in  advance  what 
yopefiy  will  be  benefited,  by  designating  the  district  in  which  the  tax 
ii  to  ba  eoUeeted,  as  well  as  the  property  upon  which  it  is  to  be  imposed. 
OouiifvrioKAi.  Law — Tazatioh  iob  Local  iMPBoynoiNT. — It  is  not 
necessary  to  the  validity  of  a  tax  imposed  for  local  improvement  to  show 
that   all  property  within  the  district  may  be  actually  benefited,  and 
even  if  it  appears  that  no  benefit  is  received  by  snch  property,  it  is  not 
thereby  exempted  from  bearing  its  portion  of  the  assessment^  nor  is  the 
aet  impoaiiig  the  tax  unconstitntional  because  it  provides  that  snch  prop- 
erty shall  be  assessed. 
OusriTUTioHAL  Law  — IftBioATiOR  BiBTRior — (h(GAivi«ATioir — Bouds.  «- 
The  board  of  supervisors  to  whom  petition  must  be  made  for  the  organ 
intioD  of  an  irrigation  district  nnder  the  California  statute  of  March  7» 
1887,  is  the  sole  judge  of  the  sufficiency  of  the  bond  presented  with  such 
petitioD. 
CoBsnTunoirAL  Law— lutiQATioy  Disttbiot  —  OitoAivizATioir  —  Dkbcbif* 
now.  —  Under  the  OaUfomia  statute  of  March  7,  1887,  providing  that 
the  petition  presented  to  the  board  of  supervisors  for  the  organization  of 
Ml  irrigation  district  shall  particularly  describe  and  set  forth  the  boun- 
dariea  of  such  distriefc^  they  need  not  be  set  forth  with  more  particularity 
than  would  be  necessary  in  a  statute  creating  a  particular  district  or  a 
munioipal  corporation;  and  when  the  boundaries  given  embrace  a  distinct 
and  definite  territory,  and  are  not  so  indefinite  that  the  district  cannot 
be  definitely  located,  they  are  sufficient  to  anthoriae  the  organization  of 
the  district. 
JniBDionoN,  wHnr  Muav  vm  Psovsd — Irbiqation  Distbiotb  —  Oboai^sa* 
noa  —  EviDKMOB.  —  If,  in  a  proceeding  to  confirm  the  organization  of  an 
irrigation  district^  nnder  the  California  statute  of  March  16,  1889,  and 
also  to  confirm  an  order  for  the  issue  and  eale  of  its  bonds,  the  organisa- 
tion of  the  distriot  is  denied  by  answer,  competent  proof  must  be  pro- 
duced showing  that  a  petition  was  presented  to  the  board  of  supervisors^ 
signed  by  the  required  number  of  honafde  freeholders,  as  required  by  the 
statute  of  March  7,  1887,  providing  for  the  organization  of  such  distriot; 
and  the  proper  execution  of  such  petition  cannot  be  proved  by  recitals 
in  the  records  of  the  board  of  supervisors,  showing  that  it  was  satisfied 
by  evidence  of  the  sufficiency  of  the  petition,  nor  is  the  petition  itself 
proper  evidence  without  proof  of  its  execution  and  sufficiency. 
ImoAnov  Dnnuon — OBOAKiZATioir  — Issuancs  ov  Bondb.  —  In  a  pro- 
ceeding to  confirm  the  organization  of  an  irrigation  district,  and  of  an 
order  for  the  issuanoe  of  its  bonds,  under  the  California  statutes  of 
March  7,  1887,  and  of  March  16,  1889,  the  fact  that  the  order  for  the 
issnance  of  the  bonds  is  not  in  strict  compliance  with  the  statute  will 
not  invalidate  the  proceedings,  as  the  provisions  of  the  statute  may  still 
be  followed  by  the  officers  of  the  distriot  when  the  issuance  of  the  bonds 
becomes  necessary. 

ItEIOATIOir  DiSTRIOTB  —  JinXSMKNT  CoMnRMINO  QuOAinZATION  —  InJUXO 

TIOV.  ^  A  judgment  confirming  the  organization  of  an  irrigation  district^ 
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MTganfaed  nnder  the  California  atatates  of  March  7,  1887,  and  of  Mardb 
16,  1889,  cannot  inclnde  an  injunction  debarring  all  persona  interaated  la 
■noh  organisation,  aaye  the  oontestanti  represented,  from  thereafter  di»» 
pnting,  denying,  or  disclaiming  any  faot  or  facts  which  might  hanwm 
been  disputed  in  such  proceedingi  The  court  cannot  thns  eigoin  those 
interested,  against  whom  there  has  been  no  sernoe  ezoept  by  pnblioa- 
tion  of  notice,  as  this  is  not  anthoriaed  by  sneh  statutes. 

ComrrrroTioHAL  Law — Irbiqatiov  OmBior  —  Ihdkbtbditub.  —  A  oonatl* 
tntional  provision  prohibiting  oertain  apecified  public  corporations  from 
incurring  indebtedness  without  the  oonsent  of  two  thirds  of  their  quali* 
fled  electors  is  limited  to  the  corporations  named,  and  does  not  apply  to 
Irrigation  districts  or  other  public  corporations^  not  named  therein,  and 
authorised  to  be  inoorporated  by  statute.  As  to  the  latter,  the  l6gisl»> 
tnre  has  power  to  provide  the  terms  and  conditions  upon  which  an  in- 
debtedness may  be  ereated  by  them,  and  the  amount  thereof. 

OoaBTiTUTiowAL  Law  —  Irrioatiov  DvrBiOT  iNCLUDnra  Ahotsis  Mxjinci« 
PAL  CosPORATiov.  —  A  statuts  authorising  the  organization  of  irrigatioii 
districts  as  public  corporations^  and  the  issuanoe  of  bonds  thereby,  and 
regulating  the  method  of  assessment  and  taxation  to  pay  such  bond%  is 
not  rendered  unconstitutional,  nor  ii  the  organisation  of  such  district  ren- 
dered invalid  by  the  fact  that  a  city  which  has  been  incorporated  for 
another  purpose  Is  included  within  iti  boundaries.  The  liability  of 
such  city  to  bear  its  proportion  of  such  taxation  Is  of  the  same  character 
as  rests  upon  any  of  the  Inhabitants  of  any  dty  for  its  proportUm  of  all 
the  indebtedness  of  the  oouniy  in  which  it  is 


R.  E.  Houghttm,  B.  W.  MeKinHry^  E.  W.  MeOraWj  Octane  G. 
Du  Pjfj  Metiekj  MaxweU^  and  Phelan^  Meriek^  Waier$f  and  Mas^ 
wM^  Page  and  EMi^  and  PUUbwry  and  BlandinQf  for  the  appel- 
ants. 


JO.  a.  Wright,  H%nd$  and  Merrian^  and  Craig  and  Meredith, 
for  the  respondents. 

Habbison,  J.  The  board  of  directors  of  the  Madera  Irriga- 
tion District,  on  the  25th  of  May,  1889,  filed  in  the  snperior 
court  of  the  county  of  Fresno,  in  pursuance  of  the  act  of  March 
16,  1889  (Stats.  1889,  p.  212),  a  petition  for  the  confirmation 
by  that  court  of  their  proceedings  for  the  issue  and  sale  of  oer- 
tain bonds  of  said  district,  amounting  to  eight  hundred  and 
fifty  thousand  dollars.  In  their  petition,  they  alleged  that 
^  said  Madera  Irrigation  District  was  duly  organised  under 
the  laws  of  the  state  of  California,  and  especially  under  the 
provisions  of  the  act  approved  March  7, 1887  "  (Stata.  1887, 
p.  29),  and  set  forth  the  various  steps  taken  by  them  in  ref- 
erence to  the  issue  and  sale  of  the  bonds,  and  prayed  ^  that 
the  proceedings  aforesaid  for  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  examined,  approved,  and  eonfirmed  by 
said  court,  and  for  all  and  any  legal  and  equitable  raUef 
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which  may  be  provided  by  law,  and  which  the  court  shall 
deem  meet.''  Notioe  was  thereupon  given  by  order  of  the 
coort  that  the  hearing  of  said  petition  would  be  had  July  6^ 
1889;  and  prior  to  that  day  the  appellants  herein  filed  answers 
thereto,  showing  that  they  were  owners  of  lands  within  the 
district  to  be  affected  by  said  bondsi  and  specifically  denying 
the  allegations  in  said  petition.  At  the  hearing  upon  the 
isBoes  presented  by  the  answers  of  the  appellants,  the  court 
rendered  its  judgment  in  favor  of  the  petitioners,  and  approved 
tod  confirmed  ^^  the  legality  and  the  yalidity  of  each  and  all 
of  the  proceedings  for  the  organisation  of  said  Madera  Irriga- 
tion District";  and  further  adjudged  and  decreed  that  ''each 
and  all  of  the  proceedings  taken  to  secure  and  provide  for  and 
authorizing  the  issue  and  sale  of  bonds  of  said  district  in 
the  sum  of  eight  hundred  and  fifty  thousand  dollars,  and  af- 
fceting  the  legality  and  validity  of  said  bonds,  up  to  and  in* 
eluding  the  resolutions  and  orders  of  the  board  of  directors  of 
said  district,  made*  March  18, 1889,  authorizing  the  issuance 
and  sale  of  said  bonds,  be  and  the  same  are  hereby  approved 
and  confirmed.'*  From  this  judgment  an  appeal  has  been 
taken  directly  upon  the  judgment  roll,  bringing  here  the  pro- 
ceedings at  the  trial  of  the  issues  by  a  bill  of  exceptions. 

In  presenting  their  appeal,  the  appellants  have  contended 
that  the  act  of  March  7, 1887,  under  which  the  proceedings 
far  the  organization  of  the  district  were  had,  is  unconstitu- 
tional,  for  the  reason  that  it  is  in  its  nature  beyond  the  power 
eCthe  legislature  to  enact,  and  also  by  reason  of  the  provisions 
therein  contained  for  the  organization  of  the  district^  and  the 
mode  provided  for  assessments  upon  the  lands  in  said  district 
with  which  to  meet  the  bonds  authorized  by  the  act.  It  is 
also  contended  by  them  that  at  the  hearing  of  the  proceedings 
in  the  court  below,  the  petitioners  did  not  establish  by  com- 
petent evidenoe  that  there  had  been  such  compliance  with  the 
nqoirements  of  the  act  as  would  constitute  a  district,  or  give 
any  aothority  to  provide  for  the  issuance  of  the  bonds  in 
question,  and  that  the  evidence  upon  which  the  court  made 
its  findings  was  improperly  admitted  and  considered  by  it. 

The  constitutionality  of  the  act  in  question  was  passed  upon 
by  this  court  and  affirmed  in  the  case  of  Turlock  Irrigatum 
DiUfiei  T.  WiUiam,  76  CaL  860,  and  also  in  the  case  of  Cen- 
tral Irrigation  District  v.  De  Lappe^  79  Cal.  861;  but  inasmuch 
as  ooonsel  have  made  elaborate  arguments  herein  in  review  of 
the  condosioii  reached  in  those  cases,  we  have  again  exam- 
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ined  the  qaestioD  in  the  light  of  these  argumentB,  and  in  a& 
firming  those  decisions  we  present  the  reasons  upon  which  we 
again  hold  the  act  to  be  constitutional,  more  at  length  than 
was  presented  in  the  former  opinions. 

!•  That  the  legislature  is  vested  with  the  whole  of  the  legis- 
lative power  of  the  state,  and  that  it  has  authority  to  deal 
with  any  subject  within  the  scope  of  civil  government,  except 
in  so  far  as  it  is  restrained  by  the  provisions  of  the  constitu- 
tion, and  that  it  is  the  sole  tribunal  to  determine  as  well  the 
expediency  as  the  details  of  all  legislation  within  its  power, 
are  principles  so  familiar  as  hardly  to  need  mention.  The 
declaration  in  article  4,  section  1,  of  the  constitution:  ''The 
legislative  power  of  this  state  shall  be  vested  in  a  senate  and 
assembly,  which  shall  be  designated  the  legislature  of  the  state 
of  California," — comprehends  the  exercise  of  all  the  sovereign 
authority  of  the  state  in  matters  which  are  properly  the  sub- 
ject of  legislation;  and  it  is  incumbent  upon  any  one  who  will 
challenge  an  act  of  the  legislature  as  being  invalid  to  show, 
either  that  such  act  is  without  the  province  of  legislation,  or 
that  the  particular  subject-matter  of  that  act  has  been  by  the 
constitution,  either  by  express  provision  or  by  necessary  im- 
plication, withdrawn  by  the  people  from  the  consideration  of 
the  legislature.  The  presumption  which  attends  every  act  of 
the  legislature  is,  that  it  is  within  its  power;  and  he  who  would 
except  it  from  the  power  must  point  out  the  particular  provis- 
ion of  the  constitution  by  which  the  exception  is  made,  or 
demonstrate  that  it  is  palpably  excluded  from  any  considera- 
tion whatever  by  that  body. 

In  providing  for  the  welfare  of  the  state  and  its  several 
parts,  the  legislature  may  pass  laws  affecting  the  people  of  the 
entire  state,  or  when  not  restrained  by  constitutional  provis- 
ions, affecting  only  limited  portions  of  the  state.  It  may 
make  special  laws  relating  only  to  special  districts,  or  it  may 
legislate  directly  upon  local  districts,  or  it  may  intrust  such 
legislation  to  subordinate  bodies  of  a  public  character.  It 
may  create  municipal  organizations  or  agencies  within  the 
several  counties,  or  it  may  avail  itself  of  the  county  or  other 
municipal  organizations  for  the  purposes  of  such  legislation, 
or  it  may  create  new  districts  embracing  more  than  one 
county,  or  parts  of  several  counties,  and  may  delegate  to  such 
organizations  a  part  of  its  legislative  power,  to  be  exercised 
within  the  boundaries  of  said  organized  districts,  and  may 
vest  them  with  certain  powers  of  local  legislation,  in  respect 
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lo  which  the  parties  interested  may  be  sapposed  more  oompe* 
(ent  to  judge  of  their  needs  than  the  central  authority.  '*  The 
members  of  the  two  houses  are  the  constitutional  agents  of  the 
public  will  in  eyerj  district  or  locality  of  the  state;  and  they 
may  therefore  so  arrange  the  powers  to  be  given  and  executed 
therein  as  convenience,  the  efficiency  of  administration,  and 
the  public  good  may  seem  to  require,  by  committing  some 
fimctions  to  local  jurisdictions  already  established,  or  by  es* 
tsblishing  local  jurisdictions  for  that  express  purpose'':  People 
▼.  Salomon^  51  111.  50.  ''If  from  exceptional  causes  the  public 
good  requires  that  legislation,  either  permanent  or  temporary 
be  directed  towards  any  particular  locality,  whether  consisting 
of  one  county  or  several  counties,  it  is  within  the  discretion  of 
the  legislature  to  apply  such  legislation  as,  in  its  judgmenti 
the  exigency  of  the  case  may  require,  and  it  is  the  sole  judge 
of  the  existetice  of  such  causes.  The  representatives  of  the 
whole  people  convened  in  the  two  branches  of  the  legislature 
are  subject  to  the  exceptions  which  have  been  mentioned,  — 
the  organs  of  the  public  will  in  every  district  or  locality  of  the 
state.  It  follows  that  it  falls  to  the  legislature  to  arrange  and 
distribute  the  administrative  functions,  committing  such  por* 
tioDs  as  it  may  deem  suitable  to  local  jurisdicticms,  and  retain- 
ing other  portions  to  be  exercised  by  officers  appointed  by  the 
central  power,  and  changing  the  arrangement  from  time  to 
time,  as  convenience,  the  efficacy  of  administration,  and  the 
public  good  may  seem  to  require'':  People  v.  Draper^  16  N.  Y. 
544. 

In  providing  for  the  public  welfare,  or  in  enacting  laws 
which,  in  the  judgment  of  the  legislature,  may  be  expedient 
or  necessary,  that  body  must  determine  whether  or  not  the 
measure  proposed  is  for  some  public  purpose.  We  do  not 
mean  by  this  that  the  declaration  of  ttie  legislature  that  an 
act  proposed  by  it  will  be  for  the  public  good  will  of  necessity 
preclude  an  investigation  therein,  or  that  such  declaration 
will  be  conclusive  when  the  act  itself  is  palpably  otherwise: 
CantUidated  Channel  Co.  v.  Central  Pae.  R.  R.  Co,,  51  CaL 
269.  Acts  may  be  passed  by  that  body  which  will,  by  their 
very  terms  or  the  nature  of  their  provisions,  show  that  their 
parpose  is  private,  rather  than  public  Such  are  the  acts  that 
were  involved  in  the  cases  of  Loan  Aseociaiian  v.  Topeka^  20 
Wall.  664;  AUen  v.  InhabiianU  of  Jay,  60  Me.  124;  11  Am. 
Rep.  185;  Lowell  v.  City  of  Boetan,  111  Mass.  454;  15  Am* 
Bep.  39;  StaU  v.  Osawkee,  14  Kan.  419;  19  Am.  Bep.  99;  Peo- 
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fie  ▼•  Parhf  58  Cal.  624.  Bat  if  the  t abjeot-matter  of  the 
legislation  be  of  such  a  nature  that  there  is  anj  doubt  of  it» 
character,  or  if  by  any  possibility  the  legislation  may  be  for 
the  welfare  of  the  public,  the  will  of  the  legislature  must  pre* 
▼ail  over  the  doubts  of  the  court:  Stockton  etc.  R.  B.  Co.  ▼• 
City  of  Stockton,  41  CaL  147.  It  may  be  more  difficult  to  do* 
fine  in  advance  the  line  of  separation  between  a  purpose  whiob 
is  private  and  one  which  is  public  than  to  determine  whether 
in  the  individual  case  the  act  is  for  a  public  or  a  private  piir» 
pose;  and,  as  was  said  by  Mr.  Justice  Miller  in  Davidson  ▼• 
New  Orleane^  96  U.  S.  104,  it  is  wiser  to  proceed  '*  by  the  grad- 
ual process  of  judicial  inclusion  and  exclusion,  as  the  casea 
presented  for  decision  shall  require."  Whenever  it  is  appar- 
ent from  the  scope  of  the  act  that  its  object  is  for  the  benefit 
of  the  public,  and  that  the  means  by  which  the  benefit  is  ta 
be  attained  are  of  a  public  character,  the  act  will  be  upheld, 
even  though  incidental  advantages  may  accrue  to  Individ* 
uals  beyond  those  enjoyed  by  the  general  public.  We  hare 
recently  held  that  an  appropriation  by  the  legislature  of  three 
hundred  thousand  dollars  for  the  World's  Fair  Golumbiaa 
Exposition  at  Chicago  is  to  be  sustained  as  a  legitimate  ap- 
propriation of  the  public  moneys  of  the  state,  upon  the  ground 
that  it  is  one  of  the  objects  of  government  to  promote  the 
public  welfare  of  the  state,  and  to  provide  for  the  material 
prosperity  of  its  people,  and  that  it  is  for  the  legislature  ta 
determine  the  manner  and  the  extent  to  which  it  will  exercise 
this  function  of  government,  and  that  its  determination  upoa 
that  point  is  limited  by  its  own  discretion,  and  beyond  the  in- 
terference of  courts.  The  same  rules  of  construction  must  be 
applied  to  the  exercise  of  legislative  authority  in  authorizing 
an  expenditure  for  a  local  improvement.  Such  authorisatioa 
is  a  legislative  declaration  that  the  expenditure  is  for  a  publio 
purpose,  and  for  the  welfare  of  the  public,  and  its  action  is  not 
to  be  disregarded  by  the  courts  upon  an  assumption  by  them 
that  such  legislation  is  unwise,  or  that  it  may  be  injurious  to 
some  of  the  individuals  who  are  aflected  by  it 

In  determining  whether  any  particular  measure  is  for  the 
public  advantage,  it  is  not  necessary  to  show  that  the  entire 
body  of  the  state  is  directly  affected  thereby,  but  it  is  suffi- 
cient that  that  portion  of  the  state  within  the  district  provided 
for  by  the  act  shall  be  benefited  thereby.  The  state  is  made 
up  of  its  parts,  and  those  parts  have  such  a  reciprocal  infiu- 
ence  upon  each  other  that  any  advantage  which  accrues  to 
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«iaof  fhem  is  bUt  more  or  leu  by  all  of  the  others.  A  legls- 
Iitiire  thai  should  refrain  from  all  legislation  that  did  not 
aqnally  affect  all  parts  of  the  state  would  signally  fail  in  pro- 
tiding  for  the  welfare  of  the  publio.  In  a  state  as  diversified 
b  character  as  in  Califomiai  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of  its  parts.  Different 
pofisions  an  ms  essential  for  those  portions  whose  physical 
•hsracteristioa  are  different  as  are  needed  in  the  provisions 
i^h  are  made  for  the  government  of  town  and  country. 
Hioss  portions  of  the  state  which  are  subject  to  overflow,  and 
those  which  require  drainage,  as  well  as  those  which,  for  the 
purpose  of  development,  require  irrigation,  fall  equally  within 
ths  purview  of  the  legislature,  and  its  authority  to  legislate 
far  the  benefit  of  the  entire  state  or  for  the  individual  dis- 
tdet 

The  power  of  the  legislature  to  adapt  its  laws  to  the  peculiar 
wsnts  of  each  of  these  districts  rests  upon  the  same  principle, 
ifls^  that  it  is  acting  for  the  public  good,  in  its  capacity  as 
the  representative  of  the  entire  state.  Under  this  principle^ 
bvse  districts  have  been  organized  directly  by  the  legislature 
itself^  and  their  orgaoization  has  been  authorized  by  the 
bgislature  through  the  board  of  supervisors  of  the  county  in 
which  the  district  is  situated:  Stats.  1867-68,  p.  816.  Such 
legislation  was  upheld  in  Dean  y.  Davis^  51  Cal.  406.  Under 
ths  same  principle,  reclamation  districts  have  been  organized, 
sad  their  creation  upheld  as  a  legitimate  exercise  of  legisla- 
tive power.  In  passing  upon  this  question  in  Hagar  ▼.  Board 
^  Superviion  of  Yolo  County^  47  Cal.  238,  the  supreme  court 
•dd:  '^The  power  of  the  legislature  to  compel  local  improve- 
lasiils  which,  in  its  judgment,  will  promote  the  health  of  the 
peq>Ie  and  advanoe  the  public  good  is  unquestionable.  In 
ths  exercise  of  this  power,  it  may  abate  nuisances,  construct 
•ad  repair  highways,  open  canals  for  irrigating  arid  districts, 
•ad  perform  many  other  similar  acts  for  the  public  good,  and 
•U  at  the  expense  of  those  who  are  to  be  chiefly  and  more 
immediately  benefited  by  the  improvement";  and  in  answer 
to  the  suggestion  that  such  was  merely  a  local  improvement, 
ths  court  said:  **  But  we  need  not  rest  our  decision  on  the 
••now  ground  that  this  is  strictly  a  local  improvement;  on 
ths  contrary,  the  reclamation  of  the  vast  bodies  of  swamp 
lad  overflowed  land  in  this  state  may  justly  be  regarded  as  a 
jnblie  improvement  of  great  magnitude,  and  of  the  utmost 
faaportance  to  the  community.    If  left  wholly  to  individual 
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enterprise)  it  probably  would  never  !>•  accompliBhed;  and  in 
inaugurating  bo  great  a  work,  the  legislature  has  pursued 
substantially  the  same  system  adopted  in  other  states  for  the 
reclamation  of  similar  lands,  to  wit,  by  dividing  the  territory 
to  be  reclaimed  into  districts,  and  assessing  the  cost  of  the 
improvement  on  the  lands  to  be  benefited'';  and  refer,  in 
support  of  the  opinion,  to  the  acts  of  different  states  in  which 
similar  improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as  potent  in  sap- 
port  of  the  authority  exercised  in  the  matter  of  an  irrigation 
district;  and,  notwithstanding  it  is  urged  by  counsel  for  ap- 
pellants that  the  authority  for  reclaiming  overflowed  lands  is 
to  be  upheld  only  as  a  sanitary  measure,  it  will  be  seen  that 
that  is  not  the  only  ground  upon  which  the  court  based  its 
decision.  Nor  do  we  think  that  ii  rests  upon  that  ground 
alone.  In  our  opinion,  a  more  liberal  construction  should  be 
given  to  the  authority  under  which  such  a  district  is  estab- 
lished. Certainly,  these  grounds  are  not  the  basis  of  the 
authority  for  the  creation  of  a  levee  district;  that  rests,  not 
upon  any  sanitary  ground,  but  upon  the  ground  of  pretection 
to  the  parties  who  would  be  affected  by  the  overflow:  TFU* 
liams  V.  Cammack,  27  Miss.  222;  61  Am.  Dec.  508;  WalkM  r. 
Shelton^  14  La.  Ann.  503.  Upon  this  subject^  Mr.  Cooley 
says:  **  But  where  any  considerable  tract  of  land  owned  by 
different  persons  is  in  a  condition  precluding  cultivation  by 
reason  of  excessive  moisture  which  drains  would  relieve,  it 
may  well  be  said  that  the  public  have  such  an  interest  in  the 
improvement  and  the  consequent  advancement  of  the  general 
interest  of  the  locality  as  will  justify  the  levy  of  assessmente 
upon  the  owners  for  drainage  purposes.  Such  a  case  would 
seem  to  stand  upon  the  same  solid  ground  with  assessments 
for  levee  purposes  which  have  for  their  object  to  protect  lands 
from  falling  into  a  like  condition  of  uselessness  ":  Cooley  on 
Taxation,  617. 

We  have  not  been  cited  to  the  statute  of  any  other  state 
which  provides  for  irrigating  arid  lands,  or  to  any  authority 
in  which  the  power  of  the  legislature  over  the  subject  is  dis- 
cussed, but  we  have  no  hesitation  in  saying  that  the  principles 
upon  which  the  decisions  to  which  we  have  referred  were  made 
are  applicable  to  sustain  the  legislative  authority  in  making 
provision  for  such  irrigation.  Whether  the  reclamation  of  the 
land  be  from  excessive  moisture  to  a  condition  suitable  for  cul- 
tivation, or  from  excessive  aridity  to  the  same  condition,  the 
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i%bt  of  tbe  legislature  to  anihorise  8Qch  reolamation  must  be 
n^httld  npoQ  the  same  principle,  vis.,  the  welfare  of  the  public, 
nd  partioularly  of  that  portion  of  the  publio  within  the 
Strict  affeoted  by  the  means  adopted  tot  inch  reclamation. 
Whatever  tends  to  an  increased  proeperitj  of  one  portion  of 
the  state,  or  to  promote  its  material  development,  is  for  the 
advantage  of  the  entire  state;  and  the  right  of  the  legislatOre 
to  make  provision  for  developing  the  productive  capacity  of 
the  state,  or  for  increasing  facilities  for  the  cultivation  of  its 
soil  according  to  the  requirements  of  the  different  portions 
thereof,  is  upheld  by  its  power  to  act  for  the  benefit  of  the 
people  in  affording  them  the  right  of  ^  acquiring,  possessing, 
and  protecting  the  property''  which  is  guaranteed  to  them  by 
the  constitntion.     The  local  improvement  contemplated  by 
such  legislation  is  for  the  benefit  and  general  wel£sure  of  all 
persons  interested  in  the  lands  within  the  district,  and  is  a 
local  pablic  improvement.    This  principle  is  not  contravened 
by  the  fact  that  it  may  even  operate  injuriously  upon  some  of 
the  individuals  or  proprietors  of  land  within  the  district,  or  by 
the  fact  that  there  may  be  some  who  for  personal  motives  may. 
wish  to  reeist  the  improvement    Such  result  is  only  a  sacri« 
fice  which  the  individual  makes  to  the  general  good,  in  com« 
pensation  for  the  advantages  enjoyed  by  virtue  of  the  social 
eompad    All  laws  of  this  character  are  upheld  upon  the 
same  principle  as  is  the  creation  of  a  district  for  the  purpose 
of  any  other  local  improvement,  such  as  the  opening  of  a  high- 
way,  or  of  a  street,  or  of  a  public  park.    The  legislature,  to 
which  has  been  confided  the  matter,  has  determined  that  it 
will  be  for  the  public  good  that  such  street  or  park  be  opened, 
and  it  has  imposed  the  burden  of  such  opening  upon  the  prop- 
erty within  a  limited  district    In  each  of  such  instances  the 
land  taxed  for  the  improvement  may  not  be  the  only  land 
that  will  be  benefited.    Although  land  adjacent  to  the  district 
may  be  incidentally  benefited,  that  is  no  reason  for  taxing 
such  land,  nor  is  it  any  objection  to  the  proceeding  that  some 
of  the  property  within  the  district  will  not  receive  any  benefit 
or  that  the  improvement  will  more  specifically  benefit  those 
who  have  procured  its  creation. 

^  It  has  never  been  deemed  essential  that  the  entire  com- 
munity, or  any  considerable  portion  of  it,  should  directly  enjoy 
or  participate  in  an  improvement  or  enterprise,  in  order  to 
oonstitute  a  public  use,  within  the  meaning  of  these  words  as 
used  in  the  constitution*    Such  an  interpretation  would  greatly 
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nanow  and  cripple  the  authority  of  the  legislatiuOi  lo  as  to 
deprive  it  of  the  power  of  exertmg  a  material  and  benefioial 
influence  on  the  welfistre  and  proeperitj  of  the  state.    la  m 
broad  and  comprehensiye  view,  euch  aa  has  been  heretofore 
taken  of  the  construction  of  this  clause  of  the  declaration  of 
rights,  eTerjthing  which  tends  to  enlarge  the  resources,  in* 
crease  the  industrial  energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  inhabitants  of  a  sao* 
tion  of  the  state,  or  which  leads  to  the  growth  of  towns,  and 
the  creation  of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to  the  general  welfaie 
and  to  the  prosperity  of  the  whole  community '^  Talbot  ww 
Hudson^  16  Gray,  426. 

The  means  by  which  the  legislature  may  exercise  this  power 
is  left  to  its  own  discretion,  except  as  it  may  be  limited  by  the 
constitution.  If,  in  the  exercise  of  its  care  for  the  public  wel- 
fare, it  finds  that  a  specific  district  of  the  state  needs  legisla* 
tion  that  is  inapplicable  to  other  parts  of  the  state,  it  may,  in 
the  absence  of  constitutional  restrictions,  legislate  directiy  for 
that  district,  or  if  it  be  the  case  that  similar  legislation  be  re- 
quired for  other  portions  of  the  state,  it  may  provide  for  adapts 
ing  such  legislation  to  those  portions,  at  the  will  of  the  people 
in  such  districts,  as  was  done  in  the  reclamation  and  levee 
laws  already  referred  to.  It  may,  too,  by  general  laws,  au- 
thorize the  inhabitants  of  any  district,  under  such  restrictions 
and  with  such  preliminary  steps  as  it  may  deem  proper,  to 
organize  themselves  into  a  public  corporation,  for  the  purpose 
of  exercising  those  governmental  duties,  upon  the  same  prin- 
ciple as  it  authorizes  the  incorporation  of  any  municipal  cor* 
poratiOQ  under  general  laws. 

The  constitution  of  California  has  been  firamed  with  the 
principle  of  investing  separate  subdivisions  of  the  state  with 
local  government,  and  especially  authorizes  the  legislature  te 
confer  the  power  of  loosl  legislation  upon  such  subdivisions 
within  the  state  as  may  be  organized  under  its  authority. 
The  legislature  is  itself  forbidden  to  interfere  in  any  manner, 
except  by  general  laws,  with  the  power  of  local  legislation  in- 
trusted to  such  organizations;  nor  can  it  delegate  to  any  but 
public  corporations  the  power  to  perform  any  municipal  funo- 
tions  whatever,  or  vest  in  any  but  the  corporate  authority  of  a 
municipal  corporation  the  power  to  assess  and  collect  taxes 
for  any  municipal  purpose.  But  although  the  legislature  is 
prevented  from  passing  any  special  or  local  law  which  shall 
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he  Bpplioable  to  onlj  a  partioiilBr  portion  or  district  of  the 
etote,  its  power  of  legifdation  for  the  public  good  in  that  por^ 
lioD  of  the  state  has  not  been  destroyed.  It  still  retains  the 
foil  power  of  legislation  conferred  npon  it  in  the  constitution, 
but  is  reqoired  to  exercise  such  power  in  the  mode  prescribed 
in  that  instmment.  It  may  pass  general  laws,  which,  from 
their  natore,  will  be  capable  of  enforcement  in  only  particular 
partions  of  the  state;  or  it  may  by  other  general  laws  author- 
iae  the  organisation  of  municipal  corporations  which,  from 
the  nature  of  the  functions  intrusted  to  them,  can  find  occa- 
aion  for  organisation  only  in  certain  portions  of  the  state; 
and  it  may  by  such  genend  laws  provide  for  the  organisation 
of  such  and  as  many  species  of  municipal  corporations  as,  in 
its  judgment,  are  demanded  by  the  welfare  of  the  state,  and 
the  *'  protection,  security,  and  benefit  of  the  people,"  for  which 
government  is  instituted,  and  which  has  been  by  the  people 
oonfided  to  it:  Const,  art  1,  sec.  2. 

The  provision  in  article  11,  section  6,  of  the  constitution, 
^Corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws,''  does  not  imply  that  the  legislature  must  by  any 
general  law  provide  a  plan  in  which  shall  be  prescribed  the 
mode  under  which  all  municipal  corporations  must  be  organ- 
ised, and  the  powers  that  they  can  exercise.    The  provision  in 
article  12,  section  1,  that  private  corporations  "may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act,** 
although  more  explicit,  and  under  the  declaration  of  the  con* 
atitution  itself^  article  1,  section  22,  *'  mandatory,"  rather  than 
permissive,  requiring  that  they  must  be  formed  under  general 
laws,  has  never  been  construed  as  requiring  that  all  private 
corporations  must  be  formed  under  the  same  general  law,  or 
limited  to  the  exercise  of  the  same  powers.    On  the  contrary, 
the  form  of  organization,  as  well  as  the  powers  to  be  exercised, 
have  been  by  legislation  adapted  to  the  character  of  the  corpo* 
ration  to  be  organised.    All  corporations  of  the  same  class  are 
required  to  be  organised  in  the  same  manner,  but  the  nature 
of  the  organisation  does  not  permit,  nor  does  the  constitution 
require,  that  corporations  of  diflerent  classes  shall  be  organ- 
iied  in  the  same  manner,  or  provided  with  the  same  powers. 
Hence  the  provisions  that  have  been  made  by  the  legislature 
for  the  organisation  and  powers  of  railroad,  insurance,  reli- 
gions, mining,  and  other  business  corporations  have  been 
adapted  to  their  respective  character  and  needs.   With  greater 
propriety  has  it  been  left  to  the  legislature  to  provide  the  mode 
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of  oi^nization  and  the  powers  to  be  exercised  by  different, 
species  of  municipal  corporations.     Such  corporations  are  but. 
the  agents  or  representatives  of  the  state  in  the  particular 
locality  in  which  they  exist    They  are  organized  for  the  pur* 
pose  of  carrying  out  the  purposes  of  the  legislature  in  its  do* 
sire  to  provide  for  the  general  welfare  of  the  state,  and  in  tbo- 
accomplishment  of  which  legislative  convenience  or  constita-^ 
tional  requirements  have  made  them  essential.    Although  iw^ 
this  state  the  legislature  is  required  to  provide  such  agencies 
under  general  laws,  it  is  authorized,  under  its  general  power 
of  legislation,  to  invest  such  corporations,  when  created,  witli' 
the  same  powers  which,  without  such  restriction,  it  could  itself' 
have  exercised ;  and  in  providing  for  such  organizations,  it  need 
confer  upon  them  only  such  powers  as  in  its  judgment  are 
proper  to  be  exercised  by  them  in  the  discharge  of  the  partica* 
lar  functions  of  government  which  may  be  conferred  upon 
them.     Being  the  representatives  of  the  legislature  in  the 
various  localities  of  the  state,  the  requirements  for  organiza- 
tion, as  well  as  the  powers  to  be  exercised,  vary  with  the  char* 
acter  of  the  purpose  for  which  they  may  be  created.    Hence 
the  general  laws  which  the  legislature  may  enact  for  the  or* 
ganization  of  public  corporations  may  be  as  numerous  as  the 
objects  for  which  such  corporations  may  be  created.    For  each- 
of  these  objects  the  law  is  the  same,  but  there  would  be  a  man-^ 
ifest  impropriety  in  requiring  that  the  organization  of  a  levee 
district  or  an  irrigation  district  should  be  conducted  in  the 
same  manner  as  the  organization  of  a  corporation  for  the  man-^ 
agement  of  a  public  park  or  the  control  of  the  school  depart-^ 
ment.     Whether  the  districts  to  which  such  general  laws  aro 
applicable,  or  in  which  the  people  thereof  may  avail  themselves^ 
of  the  privilege  conferred,  be  many  or  few,  is  immaterial.    Even 
if  there  be  but  a  single  district  to  which  the  law  is  applicable^ 
at  the  time  of  its  enactment,  the  legislature  would  be  justified, 
under  its  legislative  power,  to  pass  general  laws  in  making^ 
such  provision  for  that  district.    Whenever  a  special  district 
of  the  state  requires  special  legislation  therefor,  it  is  compe- 
tent for  the  legislature,  by  general  law,  to  authorize  the  organs 
ization  of  such  district  into  a  public  corporation,  with  such 
powers  of  government  as  it  may  choose  to  confer  upon  it.    It 
is  not  necessary  that  such  public  corporation  should  be  vested 
with  all  governmental  powers,  but  the  legislature  may  clothe 
it  with  such  as,  in  its  judgment,  are  proper  to  be  exercised 
within  and  for  the  benefit  of  such  district.    Beinit  created  bt 
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th0  parpose  of  disohargin^  only  one  public  purpose,  it  is  not 
requisite  that  it  have  power  not  necessary  therefor,  or  which 
voold  be  appropriate  to  a  corporation  organized  for  some  other 
jKirpoee.  Neither  is  it  requisite  that  such  corporation  should 
Iiafe  legislatiye  or  judicial  powers  conferred  upon  it.  It  may 
ke  organized  for  the  mere  purpose  of  exercising  executive  and 
•dministratiTe  functions,  with  the  added  power  of  making 
SQch  prudential  rules  and  regulations  as  may  be  necessary  for 
tbe  exercise  of  the  particular  functions  intrusted  to  its  charge. 
The  powers  committed  to  a  public  corporation  organized  for 
the  administration  of  a  public  park,  or  for  the  government  of  a 
hvee  district,  or  for  the  control  of  the  police  department,  need 
be  only  such  as  are  peculiarly  appropriate  to  such  organiza- 
tions. 

It  is  contended  that  the  act  is  unconstitutional,  for  the  rea* 
son  that  it  ia  a  delegation  of  the  legislative  power  to  create  a 
onrporation.     If  by  this  is  meant  that  only  the  legislature  can 
create  such  corporation,  the  answer  is,  that  the  constitution 
prohibits  such  action.    If  it  is  meant  that  because  the  cor- 
pcratioQ  is  not  '*  created ''  until  the  voters  of  the  district  have 
aecepted  the  terms  of  the  act,  the  answer  is,  that  such  pro- 
ceeding is  in  direct  accord  with  the  principles  of  the  constitu- 
tion.    Having  the  power  to  create  municipal  corporations, 
but  being.prohibited  from  creating  them  by  special  laws,  the 
only  mode  in  which  such  corportions  could  be  created  under 
a  general  law  would  be  by  some  act  on  the  part  of  the  district 
or  community  seeking  incorporation  indicative  of  its  determi« 
nation  to  accept  its  terms.      As  the  constitution  has  not 
limited  or  prescribed  the  character  of  such  general  law,  its 
character  and  details  are  within  the  discretionary  power  of 
the  legislature.    We  know  of  no  more  appropriate  mode  of 
such  indication  than  the  affirmative  vote  of  those  who  are  to 
be  affected  by  the  acceptance  of  the  terms  of  the  act. 

The  municipal  corporations  which  may  be  thus  created 
ire  not  limited  to  cities  and  towns.  The  constitution  makes 
provision  in  various  places  for  municipal  corporations  other 
than  cities  and  towns:  Art  11,  sees.  9,  10,  12,  16.  In  each 
of  these  sections  provision  is  made  with  reference  to  the  gov- 
ernment of  offioers  of  **  county,  city,  town,  or  other  public  or 
municipal  corporation,'*  thus  clearly  indicating  that  there 
may  be  municipal  corporations  other  than  those  of  a  town  or 
city,  and  consequently  that  the  provisions  with  reference  to 
the  incorporation  of  cities  and  towns,  found  in  section  6  of  the 
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eame  article,  are  not  controlling  in  the  organization  of  other 
municipal  corporations;  and  that  while  the  constitution  care* 
fully  provides  for  the  '*  incorporation,  organization,  and  classi* 
fication  '*  of  cities  and  towns,  it  makes  no  similar  provision  for 
other  municipal  corporations,  but  very  properly  leaves  such 
action  to  the  discretion  of  the  legislature.  Inasmuch  as  there 
is  no  restriction  upon  the  power  of  the  legislature  to  author- 
ize  the  formation  of  such  corporations  for  any  public  purpose 
whatever,  and  as  when  organized  they  are  but  mere  agencies 
of  the  state  in  local  government,  without  any  powers  except 
such  as  the  legislature  may  confer  upon  them,  and  are  at  all 
times  subject  to  a  revocation  of  such  power,  it  was  evident! j 
the  purpose  of  the  framers  of  the  constitution  to  leave  in  the 
hands  of  the  legislature  full  discretion  in  reference  to  thehr 
organization. 

In  the  present  case  the  legislature  has  chosen  to  authorise 
the  creation  of  a  public  corporation  in  the  manner  and  with 
the  forms  specified  in  the  act  under  discussion.    For  this  pur- 
X)ose  it  has  provided  that  a  petition  of  fifty  freeholders,  or  a 
majority  of  the  freeholders,  owning  lands  within  a  proposed 
district  susceptible  of  one  mode  of  irrigation,  shall  be  pre* 
sented  to  the  board  of  supervisors  of  the  county  within  which 
such  lands  are  situate,  and  that  the  board  of  supervisors  shall, 
upon  the  hearing  of  such  petition,  after  notice  thereof  deter- 
mine whether  or  not  it  will  take  steps  to  organize  an  irrigation 
district,  and  that  upon  such  determination  an  election  shall 
be  ordered,  at  which,  if  two  thirds  of  the  electors  within  the 
district  shall  vote  in  favor  of  such  organization,  the  district 
shall  thereupon  be  organized,  and  its  management  confided  to 
a  board  of  directors  chosen  by  the  electors  of  that  district.    It 
is  objected  to  this,  that  it  is  placing  in  the  hands  of  those  not 
interested  the  power  of  imposing  a  burden  upon  the  owners  of 
the  land,  who  may  be  a  small  minority  of  the  electors  within 
that  district,  or  who  may  even  be  non-residents  of  the  district. 
This,  however,  is  a  matter  which  was  addressed  purely  to  the 
discretion  of  the  legislature.    Whether  such  a  petition  should 
be  made  by  the  owners  of  a  fixed  proportion  of  the  land,  as 
was  required  in  the  reclamation  law,  or  whether  there  should 
be  any  qualification  to  the  petitioners,  or  whether  there  should 
be  any  limit  to  the  expenses  which  they  were  authorised  to 
incur  for  the  purposes  of  the  improvement,  are  questions 
which  were  solely  for  the  consideration  of  the  legislature.    It 
is  not  for  this  department  of  the  government  to  question  the 


Deo.  1891.]    Li  bb  Madbra  Ibbioatiob  Distbicc  128 

policjr  or  the  pradenoe  of  a  co-ordinata  branch.  If  thoie  who 
are  affected  by  its  proceedings  feel  that  it  has  not  given  them 
•nffioient  protection,  or  placed  sufficient  safegaards  aroand 
the  institQtion  of  the  oorporationi  thej  must  seek  redress  from 
that  body.  We  can  only  act  upon  the  law  as  it  has  been  en« 
acted.  It  must  be  observed,  however,  that  this  petition  haa 
BO  binding  operation,  but  is  merely  the  initiatory  step  which 
gives  to  the  board  of  supervisors  a  jurisdiction  to  act  upon  the 
expediency  or  policy  of  authorising  the  creation  of  the  dis- 
trieL  That  body  is  the  representative  of  the  county,  and  has 
been  chosen  by  its  electors  for  the  express  purpose  of  legisla- 
tion upon  local  subjects,  and  may  naturally  be  supposed  to 
have  the  interests  of  the  entire  county,  as  well  as  of  each  of 
its  parts,  in  charge,  and  to  be  acquainted  with  its  needs  and 
requirements.  The  legislature  has  not,  however,  intrusted 
that  body  with  the  final  determination  of  the  question,  but 
has  authorised  it  to  submit  the  question  to  a  vote  of  the  eleo- 
tors  of  the  district,  and  it  is  only  when  these  electors  have 
determined  by  a  vote  of  two  thirds  of  their  number  in  favor 
thereof  that  the  district  can  be  created  as  a  political  body.  The 
objection  that  this  vote  may  be  carried  by  a  majority  of  those 
who  have  no  interest  in  the  lands  affected  thereby  is  but  an 
incident,  and  not  of  the  essence  of  the  matter.  It  is  no  more 
than  exists  in  every  popular  vote  which  involves  the  creation 
of  a  municipal  debt  or  the  adoption  of  a  municipal  organisa- 
tion.  The  fact  that  the  owners  of  the  lands  are  non-residents 
witliin  the  district^  and  not  allowed  a  voice  in  the  proceedings, 
is  of  the  same  character.  Property  qualification  for  voting, 
either  in  amount  or  character,  is  expressly  forbidden  by  arti- 
de  1,  section  24,  of  the  constitution,  which  declares:  '^No 
property  qualification  shall  ever  be  required  for  any  person  to 
vote  or  hold  office  ";  and  however  much  non-residents  may 
be  affected  by  the  acts  and  vote  of  the  community,  only  those 
who  are  inhabitants  of  the  district  can,  by  the  constitution, 
be  permitted  to  vote  at  any  election:  Art  2,  sec.  1. 

That  an  irrigation  district  organized  under  the  act  in  quea* 
tion  becomes  a  public  corporation  is  evident  from  an  exami- 
naticm  of  the  mode  of  its  organization,  the  purpose  for  which 
it  is  organized,  and  the  powers  conferred  upon  it.  It  can  be 
organized  only  at  the  instance  of  the  board  of  supervisors  of 
the  county,  —  the  legislative  body  of  one  of  the  constitutional 
Bubdivisions  of  the  state;  its  organization  can  be  effected  only 
upon  the  vote  of  the  qualified  electors  within  its  boundaries; 
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its  officers  are  chosen  under  the  sanction  and  with  flit  for- 
malities required  at  public  elections  in  the  state* — the  ofl^ 
cers  of  such  election  being  required  to  act  under  the  sanction 
of  an  oath,  and  being  authorized  to  administer  oaths  when 
required,  for  the  purpose  of  conducting  the  election;  and  the 
officers,  when  elected,  being  required  to  execute  official  bonds 
to  the  state  of  California,  approved  by  a  judge  of  the  superior 
court.    The  district  officers  thus  become  public  officers  of  the 
state.    When  organized,  the  district  can  acquire,  either  bj 
purchase  or  condemnation,  all  property  necessary  for  the  oon* 
struction  of  its  works,  and  may  construct  thereon  canals  and 
other  irrigation  improvements,  and  all  the  property  so  fto* 
quired  is  to  be  held  by  the  district  in  trust,  and  is  dedicated 
for  the  use  and  purposes  set  forth  in  the  act,  and  is  declared 
to  be  a  public  use,  subject  to  the  regulation  and  control  of  the 
state.    For  the  purpose  of  meeting  the  cost  of  acquiring  this 
property,  the  district  is  authorized,  upon  the  vote  of  a  major- 
ity of  its  electors,  to  issue  its  bonds,  and  these  bonds  and  the 
interest  thereon  are  to  be  paid  by  revenues  derived  under  the 
power  of  taxation,  and  for  which  all  the  real  property  in  the 
district  is  to  be  assessed.    Under  this  power  of  taxation, — one 
of  the  highest  attributes  of  sovereignty,  —  the  title  of  the  de- 
linquent owner  to  the  real  estate  assessed  may  be  divested  by 
sale,  and  power  is  conferred  upon  the  board  of  directors  to  es- 
tablish equitable  by-laws,  rules,  and  regulations  for  the  distri* 
bution  and  use  of  water  among  the  owners  of  said  lands,  and 
generally  to  perform  all  such  acts  as  shall  be  necessary  to 
fiiUy  carry  out  the  purpose  of  the  act    Here  are  found  the  es- 
sential elements  of  a  public  corporation,  none  of  which  pertain 
to  a  private  corporation.    The  property  held  by  the  corpore- 
tion  is  in  trust  for  the  public,  and  subject  to  the  control  of  the 
state.    Its  officers  are  public  officers,  chosen  by  the  electors  of 
the  district,  and  invested  with  public  duties.    Its  object  is  for 
the  good  of  the  public,  and  to  promote  the  prosperity  and  wel- 
fare of  the  public.    ^  Where  a  corporation  is  oomposed  exolu- 
sively  of  officers  of  the  government,  having  no  personal  interest 
in  it  or  with  its  concerns,  and  only  acting  as  organs  of  the 
state  in  effecting  a  great  public  improvement,  it  is  a  public 
corporation '':  Angel)  and  Ames  on  Corporations,  sec.  82.    ''A 
municipal  corporation  proper  is  created  mainly  for  the  inter- 
est, advantage,  and  convenience  of  the  locality  and  of  its  people. 
The  primary  idea  is  an  agency  to  regulate  and  administer  the 
interior  concerns  of  the  locality  in  matters  peculiar  to  tiie  plaos 
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incorporated,  and  not  oommon  to  the  state  or  people  at  large  ^: 
15  Am.  Bog.  &  Ency.  of  Law,  954.  ^  Publio  oorporatiotiB  are 
Buch  as  are  created  for  the  discharge  of  public  daties  in  the 
admiaistration  of  civil  government'':  Lawson's  Rights  and 
Remedies,  sec.  332. 

The  constitutionality  of  the  act  in  question  is  further  as- 
sailed upon  the  ground  that  it  makes  no  provision  for  a  hear- 
ing from  the  owners  of  the  land  prior  to  the  organization  of 
the  district.    But  the  steps  provided  for  the  organization  of 
the  district  are  only  for  the  creation  of  a  public  corporation  to 
be  invested  with  certain  political  duties,  which  it  is  to  exercise 
in  behalf  of  the  state:  Dean  y.  DavU,  51  Cal.  406.    It  has 
never  been  held  that  the  inhabitants  of  a  district  are  entitled 
to  notice  and  hearing  upon  a  proposition  to  submit  such  ques- 
tion to  a  popular  vote.    In  tiie  absence  of  constitutional  re- 
striction, it  would  be  competent  for  the  legislature  to  create 
BQch  public  corporation,  even  against  the  will  of  the  inhabi* 
tants.    It  has  as  much  power  to  create  the  district  in  accord- 
ance with  the  will  of  a  majority  of  such  inhabitants.    It  must 
be  observed  that  such  proceeding  does  not  affect  the  property 
ef  any  one  within  the  district,  and  that  he  is  not  by  virtue 
thereof  deprived  of  any  property.    Such  result  does  not  arise 
tiDiil  after  delinquency  on  his  part  in  the  payment  of  an  as* 
sessment  that  may  be  levied  upon  his  property,  and  before 
that  time  he  has  opportunity  to  be  heard  as  to  the  correctness 
of  the  valuation  which  is  placed  upon  his  property,  and  made 
the  basis  of  his  assessment.    He  does  not,  it  is  true,  have  any 
opportunity  to  be  heard,  otherwise  than  by  his  vote  in  deter- 
mining the  amount  of  bonds  to  be  issued,  or  the  rate  of  assess- 
ment with  which  they  are  to  be  paid;  but  in  this  particular 
be  is  in  the  same  condition  as  is  the  inhabitant  of  any  munici- 
pal organization  which  incurs  a  bonded  indebtedness,  or  levies 
a  tax  for  its  payment.    His  property  is  not  taken  from  him 
without  due  process  of  law,  if  he  is  allowed  a  hearing  at  any 
time  before  the  lien  of  the  assessment  thereon  becomes  final: 
Peopb  V.  Smith,  21  N.  Y.  595;  OUmore  y.  Hentig,  33  Kan.  170; 
Hagar  v.  Sedamation  DUU  No.  108^  111  U.  S.  701;  Daviu  ▼• 
hf»  Angdesj  86  Cal.  46. 

It  is  also  objected  that  the  mode  provided  for  the  payment 
of  tiie  bonds  is  unconstitutional,  in  that  it  provides  for  an  as* 
wssment  upon  the  real  property  within  the  district  according 
to  its  value,  and  not  according  to  the  benefit  which  each  par- 
ticular parcel  of  land  may  derive  from  the  improvement. 
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The  power  of  the  legislature  in  matters  of  taxation  is  on- 
limited,  except  as  restricted  by  oonstitntional  proyisions.    This 
is  one  of  the  attributes  of  sorereignty  which  the  people  have 
placed  in  its  hands;  and  they  have  intrusted  its  exercise  to  its 
discretion,  either  in  the  manner  or  to  the  extent  to  which  it  is 
to  be  applied.    All  taxation  has  its  source  in  the  necessities 
of  organized  society,  and  is  limited  by  such  necessity,  snd 
can  be  exercised  only  by  some  demand  for  the  public  use  or 
welfare.    And  whether  the  tax  be  by  direct  imposition  for 
revenue,  or  by  assessment  for  a  local  improvement,  it  is  based 
upon  the  theory  that  it  is  in  return  for  the  benefit  received  bjr 
the  person  who  pays  the  tax,  or  by  the  property  which  is  as- 
sessed.  For  the  purpose  of  apportioning  this  benefit,  the  legists^ 
ture  may  determine  in  advance  what  property  will  be  benefited, 
by  designating  the  district  within  which  it  is  to  be  collected, 
as  well  as  the  property  upon  which  it  is  to  be  imposed,  or  it 
may  appoint  a  commission  or  delegate  to  a  subordinate  agencj 
the  power  to  ascertain  the  extent  of  this  benefit    It  may  it* 
self  declare  that  the  entire  state  is  benefited,  and  authorise  the 
burden  to  be  borne  by  a  public  tax,  or  it  may  declare  that  all 
or  a  portion  of  the  property  within  a  limited  region  is  benefited, 
either  according  to  its  value  or  in  proportion  to  its  actual  ben- 
efit,  to  be  specifically  ascertained  by  actual  determination  of 
oflScers  appointed  therefor.    Upon  the  power  of  the  legislature 
over  the  subject  of  taxation,  as  well  as  the  modes  in  which 
and  the  objects  upon  which  it  may  be  exercised,  we  know  of 
nothing  that  has  been  written  in  any  opinion  since  that  of 
Judge  Ruggles  in  People  v.  Brooklyn^  4  N.  Y.  419, 56  Am.  Deo. 
266,  which  is  not  either  an  amplification  of  the  views  therein 
expressed,  or  an  adaptation  of  them  to  the  particular  subject 
under  discussion.    In  the  exhaustive  opinion  of  Mr.  Justice 
Sawyer  in  Emery  v.  San  Francieeo  Oae.  Co.^  28  GaL  845,  the 
principles  declared  in  that  opinion  were  applied  to  the  case 
then  before  the  court,  wherein  this  power  of  taxation  was 
shown  to  be  the  foundation  for  upholding  the  right  of  assess- 
ment in  a  manner  difiereut  from  the  ad  vaiorem  principle.  The 
controversy  upon  this   subject   has  almost  invariably  been 
against  the  ^'  front-foot "  rule,  and  in  favor  of  the  ad  vaUnem 
principle,  and  in  nearly  every  state,  unless  it  be  New  Jersey, 
the  principle  has  been  maintained  that  it  is  within  the  power 
of  the  legislature  to  adopt  whichever  rule  it  may  select.    In 
Burnett  v.  Sacramento,  12  Cal.  76,  78  Am.  Deo.  518,  the  char- 
ter of  Sacramento  provided  that  the  expense  of  a  local  improve* 
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ment  Bhonld  be  assessed  upon  the  adjacent  property  aocording 
to  its  Talae;  and  upon  this  point  the  supreme  courts  speaking 
Umragh  Judge  Field,  said:  ''The  law  in  question  avoids  the  in- 
justioe  of  general  taxation  for  local  purposes,  and  lays  the 
borden  upon  the  recipients  of  the  benefit  It  apportions  the 
tax  according  to  the  assessed  cash  value  of  the  adjacent  prop* 
erty,  which  is  as  near  an  approximation  to  an  equitable  rule 
as  can  well  be  established.  No  rule  could  be  adopted  which 
would  work  absolute  equality.  An  approximation  to  it  is  all 
that  can  be  attained.  The  power  of  apportionment,  like  the 
power  of  taxation,  is  exclusively  in  the  legislature.  The  con* 
stitution  contains  no  inhibition  to  the  tax,  and  prescribes  no 
rule  of  apportionment.  Security  against  the  abuse  of  the 
power  reats  in  the  wisdom  and  justice  of  the  members  of  the 
legislatnre  and  their  responsibility  to  their  constituents.''  As- 
menta  for  local  improvements  according  to  the  value  of  the 
property  assessed  have  been  upheld  in  Downer  v.  BosUm^  7 
Gush.  277;  Omw  v.  Fitehburg^  186  Mass.  188;  QUmore  v.  Hen^- 
tig,  83  Kan.  174;  Strtmbridge  ▼.  Portland,  8  Or.  82;  CreighUm 
V.  SeaU,  14  Ohio  St.  438;  Loehwood  v.  St.  LouU,  24  Mo.  20. 

It  is,  however,  for  the  legislature  to  determine  how  the  ajH 
portionment  shall  be  made;  and  while  it  is  held  that  an  appor- 
tionment of  the  expenses  for  a  local  improvement  is  to  be  made 
aocording  to  the  benefits  received  by  the  property  assessed, 
yet  the  power  to  make  such  apportionment  rests  upon  the  gen- 
eral power  of  taxation,  and  the  apportionment  itself  does  not 
depend  upon  the  fact  of  local  benefit  in  any  other  sense  than 
that  all  taxes  are  supposed  to  be  based  upon  the  benefit  re- 
ceived by  the  tax-payer.  As  was  said  by  Mr.  Justice  Temple 
in  Lent  v.  TO^Mm,  72  CaL  428:  ^  The  main  practical  diflerence 
between  assessment  for  a  local  improvement  and  general  tax- 
ation seems  to  be,  that  in  general  taxation  it  is  difficult  and 
generally  impossible  for  the  court  to  say  that  the  purpose  of 
the  tax  is  not  a  public  purpose,  or  that  no  benefit  will  result 
to  the  tax-payers,  while  in  local  assessments  it  is  more  often 
easy  to  see  that  the  improvement  will  not  be  a  special  benefit. 
Still,  the  benefit  is  not  the  source  of  the  power.  That  is  in- 
herent in  the  government,  and  is  only  limited  by  express  or 
implied  limitations  found  in  the  constitution,  or  by  its  own 
nature  and  purposest.  Within  these  limits  the  legislature  is 
the  sole  judge  of  when  and  to  what  extent  the  power  shall  be 
Qsed."  And  again:  **  The  power  being  in  the  legislature,  the 
limitations  upon  it  must  be  found  in  the  constitution,  either 
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in  express  provisions  or  by  implicatioQ,  and  there  exists  the 
same  presumption  that  the  law  is  within  legislative  power  thai 
applies  to  any  other  statute;  that  is,  the  law  will  not  be  de« 
clared  unconstitutional  unless  it  plainly  appears  to  be  so": 
Page  430.     Mr.  Cooley  says,  in  his  treatise  on  taxatioa    (p. 
622):  '*The  power  to  determine  when  a  special  assessment 
shall  be  made,  and  on  what  basis  it  shall  be  apportioned,  ia 
wisely  confided  to  the  legislature,  and  could  not,  without  the 
introduction  of  some  new  principle  in  representative  govern- 
ment, be  placed  elsewhere."    And  in  Hagar  v.  Supervisors^  47 
Cal.  234,  the  court  said:  ^'  It  is  equally  clear  that  those  claoaee 
which  provide  that  taxation  shall  be  equal  and  uniform 
throughout  the  state,  and  which  prescribe  the  mode  of  assese- 
roent,  and  the  persons  by  whom  it  shall  be  made,  and  that  all 
property  shall  be  taxed,  have  no  application  to  assessmente 
levied   for  local  improvements."     In  accordance  with  this 
principle,  various  modes  of  apportionment  for  the  expenses  ef 
local  improvements  have  been  upheld.    We  have  already  seen 
that  they  have  been  upheld  when  made  in  accordance  with 
the  value  of  the  property,  as  well  as  when  made  in  proportion 
to  the  frontage  of  the  lots.     The  legislature  has  also  itself 
designated  the  district  which  will  be  benefited  by  the  improve- 
ment, as  was  done  in  the  Dupont  Street  improvement  act 
(Stats.  1875-76,  p.  483),  and  as  has  been  provided  in  the  gen- 
eral act  for  street  improvements,  where  the  entire  frontage  of 
the  block  is  the  district  upon  which  the  assessment  is  to  be 
made:  Diggin$  v.  Brown^  76  Cal.  318.    Assessments  have  also 
been  upheld  when  made  by  commissioners  appointed  to  make 
specific  assessments  upon  the  several  parcels  of  land:  Ptteijle 
Bridge  Co.  v.  Kirhham^  64  Cal.  519;  or  when  made  according 
to  the  area  of  the  land  affected  by  the  improvement:  Keeee  v. 
CUy  of  Denver.  10  Col.  123.    The  legislature  has  itself  levied 
a  specific  tax  upon  each  acre  of  land  within  a  district  created 
by  itself:  Egyptian  Levee  Co.  v.  Hardin^  27  Mo.  496;  72  Am. 
Dec.  276;  WiUiame  v.  Oammacky  27  Miss.  209;  61  Am.  Dee. 
£08;  AUom  v.  Hatner^  88  Miss.  652;  and  has  authorized  suoh 
tax  to  be  levied  by  the  district:   Wallace  v.  SheUonf  14  La.  Ann. 
503 j  and  has  authorized  a  fixed  uniform  rate  for  esich  sewer 
upon  the  estimated  cost  of  all  the  sewers  within  the  district: 
Leominster  v.  Oonant^  139  Mass.  884* 

It  is  not  necessary  to  show  that  property  within  the  district 
may  be  actually  benefited  by  the  local  improvement,  and  even 
if  it  positively  appear  that  no  benefit  is  reoeived,  such  prop* 


Dbc.  1881.]    In  bb  Mabxba  Irbioatioh  Dutbiot.  129 

ertjr  it  not  thereby  exempted  from  bearing  its  portion  of  the 
tfB88iment|  nor  is  the  act  nnconstitational  because  it  provides 
tiiat  sneh  property  shall  be  assessed.  Property  that  is  exempt 
iioai  taxation  has  always  been  held  subject  to  the  hardens  of 
tnessment  for  local  improTsments;  and  property  within  a  dis* 
triet  tiiat  is  not  susceptible  of  receiving  any  immediate  benefit 
from  the  improvement  is  nevertheless  so  indirectly  benefited 
thereby  that  it  niust  bear  a  portion  of  the  harden.  If  within 
the  limits  of  a  levee  district  a  parcel  of  land  should  be  so  sit- 
•ated  as  not  to  require  the  protection  of  the  leveci  that  would 
be  no  reason  for  excluding  it  from  its  share  of  tiie  expense;  or 
if  within  the  limits  of  a  drainage  district  there  should  chance 
to  be  found  a  cliff|  that  would  be  no  reason  for  exempting  it 
from  assessment. 

The  objection  that  the  legislature  has  no  authority  to  con* 
far  upon  the  supervisors  of  a  county  the  right  to  create  a  cor- 
poration whose  district  shall  embrace  a  portion  of  the  territory 
eC  another  county,  does  not  arise  in  the  present  case.  It  is 
not  contended  that  any  portion  of  the  Madera  Irrigation  Dis- 
trict lies  outside  of  the  county  of  Fresna 

2.  One  of  the  objections  to  the  sufficiency  of  the  proceed- 
ings taken  by  the  supervisors  in  authorizing  a  vote  by  the 
electors  for  the  purpose  of  determining  whether  the  district 
should  be  organised  is,  that  the  bond  which  accompanied  the 
petition  was  so  defective  as  to  deprive  the  board  of  jurisdiction 
to  authorize  such  election. 

If  it  be  conceded  that  the  presentation  to  the  hoard  of  a 
bond  with  the  petition  is  a  jurisdictional  prerequisite  to  their 
tonrideration  of  the  petition,  we  do  not  think  that  such  ele* 
nient  of  jurisdiction  was  wanting  in  the  present  case.  The 
bond  which  was  presented,  although  informal,  was  not  invalid, 
and  was  of  binding  obligation  upon  those  who  had  signed  it. 
In  such  a  case  the  determination  of  its  sufficiency  by  the  board 
cf  supervisors  was  as  conclusive  as  their  determination  re- 
specting the  pecuniary  responsibility  of  its  signers,  or  the 
amount  for  which  the  bond  should  be  given. 

8.  Other  objections  to  the  constitutionality  of  the  act  and 
the  sufficiency  of  the  proceedings  in  the  organisation  of  the 
district  have  been  presented  by  the  appellants,  but  we  think 
that  they  are  covered  by  the  views  presented  in  the  foregoing 
opinion.  We  do  not  think  that  the  boundaries  of  the  district 
or  of  the  election  precincts  are  so  imperfectly  described  as  to 
^vent  the  supervisors  from  acquiring  jurisdiction  for  author- 
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iiing  the  organization  of  the  district  The  provision  in  the- 
statute  that  the  petition  shall  particularly  set  forth  and  de-^ 
scribe  the  boundaries  does  not  mean  that  they  shall  be  set  forth 
and  described  with  more  particularity  than  would  be  necessary 
in  an  act  of  the  legislature  creating  a  political  district  or  a 
municipal  corporation.  If  the  course  of  a  boundary  is  given^ 
it  is  not  necessary  that  such  course  shall  have  been  actually 
surveyed  upon  the  ground  before  the  boundary  can  be  said  to- 
be  particularly  described;  and  a  reference  to  an  official  map, 
or  to  a  landmark  designated  upon  such  map,  is  as  definite  aa 
would  be  a  reference  to  the  landmark  itsell  We  cannot^ 
from  their  description,  say  that  the  boundaries  given  in  the 
petition  are  so  indefinite  that  the  district  cannot  be  definitely 
located,  or  that  they  fail  to  embrace  a  distinct  and  definite 
territory.  As  illustrations  of  similar  descriptions  in  acts  of 
the  legislature,  we  refer  to  the  act  incorporating  the  city  of 
Sacramento  (Stats.  1850,  p.  70),  and  the  act  incorporating  the 
city  and  county  of  San  Francisco  (Stats.  1856,  p.  146);  also 
the  act  setting  forth  the  boundaries  of  the  county  of  San  Be- 
nito: Stats.  1873-74,  p.  75.  The  case  of  Oroiby  v.  Dowd,  61 
Cal.  557,  referred  to  by  appellants,  was  expressly  overruled  in 
De  Sepulveda  v.  Baugh,  74  Cal.  468;  5  Am.  St  Rep.  455.  The 
boundaries  of  a  municipal  corporation  are  not  construed  with 
any  more  strictness  than  is  required  in  the  case  of  a  private 
grant.  This  subject  was  fully  considered  in  Central  Irrigatiofk 
Distriet  v.  De  Lappe,  79  Cal.  351. 

4.  By  the  act  of  March  16, 1889  (Stats.  1889,  p.  212),  under 
which  these  proceedings  were  instituted,  it  is  provided,  in  sec- 
tion 5,  that  **  upon  the  hearing  of  such  special  proceedings 
the  court  shall  have  power  and  jurisdiction  to  examine  and 
determine  the  legality  and  validity  of,  and  approve  and  con-^ 
firm,  each  and  all  of  the  proceedings  for  the  organization  of 
said  district  under  the  provisions  of  the  said  act,  from  and 
including  the  petition  for  the  organization  of  the  district,  and 
all  other  proceedings  which  may  afiTect  the  legality  or  validity 
of  said  bonds,  and  the  order  for  the  sale  and  the  sale  thereof 
It  is  also  provided,  in  section  2,  that  "  the  petition  shall  state 
the  facts  showing  the  proceedings  had  for  the  issue  and  sale 
of  said  bonds,  and  shall  state  generally  that  the  irrigation 
district  was  duly  organized,  and  that  the  first  board  of  direc* 
tors  waa  duly  elected;  but  the  petition  need  not  state  the  facte 
showing  such  organization  of  the  district,  or  the  election  of 
first  board  of  directors,^    Section  4  of  the  act  provides: 


•  •  • 


•  ■   •   • 
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*Tba  proTisioDs  of  the  Code  of  Civil  Prooedure  respecting  the 
answer  to  a  verified  complaint  shall  be  applicable  to 
an  answer  to  said  petition.  •  •  •  •  The  rules  of  pleading 
and  practice  provided  by  the  Code  of  Civil  Procednre,  which 
ire  not  inconsistent  with  the  provisions  of  this  act,  are  appli* 
cable  to  the  special  proceeding  herein  provided  for/'    The 
petition  in  the  present  case  states  '^  that  said  Madera  Irriga- 
tion District  was  duly  organized  under  the  laws  of  the  state  of 
California,  and  especially  under  the  provisions  ^  of  the  act  of 
March  7,  1887.     The  answers  deny  this  allegation,  and  deny 
Bpecifically  that  anyi>f  the  steps  required  by  the  statute  for 
the  organization  of  the  district  were  taken  in  reference  thereto. 
In  order  that  the  court  might  determine  the  legality  and 
validity  of  the  proceedings,  it  was  required  by  the  act  in  ques- 
tion to  '*  examine"  them.    The  act  provides  that  it  '^  shall  have 
power  and  jurisdiction  to  examine  and  determine  the  legality 
and  validity  of,  and  approve  and  confirm,  each  and  all  of  the 
proceedings  for  the  organisation  of  said  district";  and  unless 
it  shall  ^examine"  the  proceedings,  it  would  not  have  the 
power  to  **  determine  "  their  legality  and  validity.    One  step 
in  the  proceedings,  and  that  which  was  the  foundation  of  all 
Qlhera,  and  without  which  the  whole  superstructure  of  the 
oorporation  and  its  acts,  culminating  in  the  bonds  sought  to 
^  validated,  would  have  fallen,  was,  that  a  petition  should 
Uve  been  presented  to  the  board  of  supervisors,  signed  by 
fifty  ^ir  a  majority  of  freeholders  owning  lauds  within  the 
boondaries  of  the  proposed  district.    It  was  necessary,  there- 
fore, for  the  petitioners  herein  to  make  proof  to  the  court  that 
BQch  a  petition  had  been  presented  to  the  board  of  supervisors. 
Instead,  however,  of  making  such  proof,  they  introduced  in 
evidence  the  record  of  the  proceedings  of  the  board  of  super« 
^rs,  which  contained  recitals  that  a  petition  had  been  pre- 
sented to  said  board,  and  that  before  hearing  said  petition, 
''evidence  to  the  satisfaction  of  the  board  was  adduced  by 
petitioners  upon  the  question  whether  or  not  there  were  fifty 
petitioners  whose  genuine  signatures  appeared  affixed  to  said 
petition  who  were  bona  fide  freeholders  of  lands  within  the 
proposed  boundaries  of  said  proposed  irrigation  district"; 
whereupon  the  board,  having  announced  that  they  were  satis- 
Ked  that  there  were  fifty  such  freeholders  whose  signatures 
appeared  affixed  to  said  petition,  proceeded  to  hear  said  peti- 
tion.   The  defendants  objected  to  the  introduction  of  this  evi« 
dence,  upon  the  ground  that  no  foundation  had  been  laid  there* 


182  Ik  &■  Madb&a  Ib&iqatiov  Dist&iot.  [Cal. 


tor,  and  that  it  was  irrelevantiiminateriali  and  inoompetent 
eatabliih  anj  issue  before  the  court.    The  objeotiona  were  ove: 
ruled,  and  an  exception  taken  by  the  defendants.    The  peti— 
tionexs  then  offered  in  evidence  a  document  purporting  to  be 
a  petition^  with  the  signaturee  of  upwards  of  fifty  names  at- 
tached thereto.    To  the  introduction  of  this  document  the 
defendants  objected,  upon  the  ground  that  its  execution  had 
not  been  shown,  .and  that  there  was  no  evidence  that  the  par-* 
ties  whose  names  appeared  attached  thereto  were  freeholders 
owning  lands  within  the  district    The  court  overruled  the 
objection,  to  which  the  defendants  excepted.    In  these  rulings 
the  court  erred.    There  was  no  proof  that  the  petition  had 
been  signed   by  either  of  the  persons  whose  names  wero 
attached  thereto,  or  that  either  of  said  persons  was  a  free- 
holder owning  lands  within  the  boundaries  designated  in  the 
petition.    Whether  a  petition  had  been  presented  to  the  board 
of  supervisors  of  such  a  character  as  to  give  to  that  board 
jurisdiction  to  act  in  accordance  with  the  provisions  of  the  law 
in  question,  was  an  issue  before  the  court  to  be  determined  by 
competent  evidence.    A  declaration  by  the  board  of  supervi- 
sors that  such  a  petition  had  been  presented,  even  though  such 
declaration  was  spread  upon  their  records,  was  not  competent 
evidence  in  this  proceeding,  as  it  was  only  hearsay.    No  board 
or  tribunal  can  obtain  jurisdiction  by  its  own  recital  that  it 
has  jurisdiction.    It  may  be  held  that  when  tbe  question  of 
such  jurisdiction  arises  in  some  collateral  proceeding,  the  act 
of  the  board  in  recognition  of  the  sufficiency  of  the  petition 
woulfl  be  presumptive  of  such  sufficiency;  yet  when  the  very 
issue  to  be  determined  by  the  court  is,  whether  the  petition 
was  sufficient  to  give  jurisdiction,  such  issue  must  be  estab- 
lished by  evidence  as  competent  as  that  which  is  required  to 
establish  an  issue  in  any  other  proceeding.    In  the  absence  of 
any  statutory  declaration  respecting  the  character  of  the  proof 
by  which  any  fact  may  be  established  in  a  court  of  justice,  it 
must  be  established  in  accordance  with  the  common-law  rules 
of  evidence.    It  is  sometimes  provided  by  statute  that  in  pro- 
ceedings of  this  nature  the  act  of  the  board  of  supervisors 
shall  be  prima  fads  evidence  of  the  regularity  of  all  pro- 
ceedings prior  to  the  making  of  the  order,  as  was  the  case  in 
Damp  V.  Town  of  DanSj  29  Wis.  426,  and  also  in  In  the  Matter 
of  Kiemanj  62  N.  Y.  458.    The  effect  of  such  provision  is  to 
throw  the  burden  of  proof  upon  those  who  would  challenge 
the  sufficiency  of  the  petition.    In  all  cases  it  is  essential  that 
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Ibeie  be  prooi  of  a  floffldeirt  petttloiii  Inaimucb  as  without  it 
&e  board  could  acquire  no  joriadiction  to  act,  and  ita  pro- 
eeedioga  would  be  abaolutdj  Toid.  In  the  absence  of  such 
statutorj  proviaion,  boweveri  the  burden  of  proving  any  af- 
firmative allegation  ia  upon  him  who  makes  it  (Code  Civ.  Proc, 
see.  1869),  and  it  mnat  be  eatabliahed  under  the  ordinary  rules 
of  evidence.  The  statute  in  the  preaent  caae  ia  ailent  with 
reference  to  the  effect  aa  evidence  of  the  action  of  the  board  of 
aapervisora  upon  the  petition.  We  are  not  aware  of  any  atatute 
which  gives  to  their  action  any  effect  aa  evidence,  or  which 
inakea  their  recorda  evidence  of  any  fact  other  than  the  cor- 
porate act  therein  recorded.  Their  recorda  can  be  competent 
evidence  of  only  auch  mattera  as  they  are  by  atatute  author- 
ized to  make  mattera  of  record.  The  atatute  herein  doea  not 
authorize  the  board  of  aupervisors  to  enter  upon  their  records 
the  facts  which  give  them  jurisdiction  to  hear  the  petition  or 
any  evidence  of  auch  facts,  and  the  entry  in  their  record  of 
Buch  facta  or  of  auch  evidence  doea  not  give  thereto  any  offi- 
cial sanction  or  right  of  recognition  more  than  any  other  mem- 
orandum that  may  have  been  made  by  their  clerk. 

In  PeopU  ▼.  Hagar^  49  Cal.  232,  when  the  question  arose  in 
a  collateral  proceeding,  and  it  was  contended  that  the  certifi- 
cate by  the  commissioners  of  a  compliance  by  them  with  the 
requirements  of  the  statute  was  evidence  thereof,  the  court 
held  otherwise,  saying:  *^  Whatever  may  have  been  the  rule^  if 
the  atatute  had  required  the  commissioners  to  state  in  their 
certificate  to  the  assessment  roll  that  they  had  jointly  viewed 
and  assessed  the  land,  it  is  clear  that  the  certificate  can  have 
no  such  conclusive  effect,  unless  it  was  incumbent  on  the  com- 
missioners to  certify  that  they  acted  jointly  in  viewing  and 
assessing  the  land.  But  as  the  statute  does  not  require  them 
to  state  that  fact  in  the  certificate,  their  having  Toluntarily 
done  so  was  a  superfluous  act,  and  instead  of  being  conclusive 
of  the  &ct  that  they  acted  jointly,  was  not  even  prima /ocia 
evidence  of  it.'* 

It  was  held  in  Dean  v.  DaioxB^  61  Cal.  406,  that  in  a  col- 
lateral proceeding  the  regularity  of  the  proceedings  under 
which  the  district  had  been  organized  could  not  be  questioned, 
under  the  rule  that,  being  a  de  facto  corporation,  only  the 
state  could  take  advantage  of  any  irregularity  in  its  organiza- 
tion. In  Leiki  V.  Tflbon,  72  Cal.  422,  the  court,  however,  ques- 
tioned the  power  of  the  county  court  in  that  case  to  pass  upon 
the  questions  upon  which  its  jurisdiction  depended^  so  aa  te 
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eonclude  an  inqoiiy,  even  upon  a  collateral  attack;  aad  in 
Kahn  v.  8fjipervUar$t  79  Cal.  400,  the  court  said:  ^  Nor  should 
this  jarisdictLon  be  held  to  attach,  whatever  court  maj  have 
ruled  that  the  petition  was  signed  bj  a  majority,  when  in  fact 
it  was  signed  only  by  a  minority,  of  the  owners  designated  bj- 
the  statute."  The  cases  cited  on  behalf  of  the  respondent  in 
support  of  the  action  of  the  court  below  are  all  cases  in  which 
the  question  was  presented  in  a  collateral  proceeding.  In 
Humboldt  Co.  v.  Dinamorej  75  Cal.  604,  it  was  admitted  that 
the  persons  who  signed  the  petition  were  freeholders.  After 
jurisdiction  had  once  been  obtained,  other  proceedings  subse- 
quent thereto  are  movements  within  the  jurisdiction,  and  can 
be  questioned  only  by  direct  attack,  but  the  fact  of  jurisdic- 
tion must  be  affirmatiyely  shown  whenever  that  is  the  issue  to 
be  determined. 

It  is  unnecessary,  however,  in  the  present  case,  to  determine 
what  would  be  the  rule  if  the  question  should  arise  in  a  pro- 
ceeding where  the  jurisdiction  would  be  collaterally  attacked. 
The  question  does  not  arise  collaterally  here.    The  corpora- 
tion has  itself  come  into  court  and  challenged  an  examination 
into  the  regularity  of  its  organization,  and  asks  the  court  to 
examine  '^each  and  all  of  the  proceedings  for  the  organization 
of  said  district."    Upon  such  a  proceeding  it  becomes  as  neces- 
sary for  it  to  establish  such  regularity,  and  to  give  evidence  of 
each  step  therein,  as  fully  as  if  its  acts  were  under  investiga* 
tion  upon  a  writ  of  review,  or  as  if  the  state  were  by  qw>  loar- 
rarUo  questioning  its  right  to  exercise  the  franchise  of  a 
corporation.    In  such  a  case  it  is  incumbent  upon  it  to  make 
proof  of  every  step  required  by  statute  for  assuming  corporate 
powers:   High  on  Extraordinary  Legal  Remedies,  712,  716; 
Larke  v.  Crawford^  28  Mich.  88.    Upon  eertiorari^  though  the 
inferior  tribunal  is  required  to  certify  only  matters  of  record, 
yet  if  the  jurisdictional  facts  do  not  appear  of  record,  it  must 
certify  *'  not  only  what  is  technically  denominated  the  record, 
but  such  facts,  or  the  evidence  of  them,  as  may  be  necessary 
to  determine  whatever  question  as  to  the  jurisdiction  of  the 
tribunal  may  be  involved":  Blair  v.  Hamilton^  32  CaL  62; 
People  ex  rel.  v.  Board  of  DelegaUe^  14  Cal.  479;  Lowe  v.  iilea?- 
ander^  15  Cal.  800.    The  object  of  the  act  in  question,  as  was 
said  in  Board  of  Directors  v.  Tregea^  88  Cal.  384,  is  for  the  par- 
pose  of  affording  to  investors  in  the  bonds  the  security  of  a 
judicial  determination  of  their  validity;  and  in  order  that  this 
may  have  the  effect  intended  by  the  legislature,  it  is  not  soffi* 
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•cieat  for  the  coart  to  perform  the  mere  perfanctory  oflBoe  of  re* 
cording  the  determinatioii  of  the  board  of  superyisors  that  ita 
{iroceedings  in  the  organisation  of  the  district  were  regular* 
The  court  is  not  a  lit  de  justice  for  the  mere  purpose  of  enter- 
ing of  record  the  rescripts  of  the  board  of  supervisors,  and  giv. 
ing  to  them  the  dignity  of  its  own  judgment 

When  the  defendants  controverted  the  allegations  of  the 
petition,  that  the  irrigation  district  was  duly  organisedi  it  be- 
became  necessary  for  the  petitioners  to  establish  at  the  trial 
the  facts  showing  that  it  had  been  duly  organized. 

Section  456  of  the  Code  of  Civil  Procedure  provides:  ^  In 
pleading  a  judgment  or  other  determination  of  a  court,  oflScer, 
or  board,  it  is  not  necessary  to  state  the  facts  conferring  juris* 
diction,  but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  such  allegation  be  contro- 
verted,  the  party  pleading  must  establish  on  the  trial  the  facts 
conferring  jurisdiction."  The  provision  in  the  act  in  question 
that  the  rules  of  pleading  and  practice  provided  by  the  Code 
of  Civil  Procedure  should  be  applicable  to  this  proceeding 
made  it  incumbent  upon  the  petitioner  to  establish  the  due 
organization  of  the  district  by  evidence  competent  therefor. 
We  are  not  aware  of  any  decision  in  this  state  in  which  it  hat 
been  held  that  the  decision  of  an  inferior  board  upon  the  ques- 
Ucxk  of  its  own  jurisdiction  was  conclusive  on  a  collateral 
attack,  or  even  prima  facie  evidence  of  the  fact  in  a  direct  pro- 
ceeding. In  Litchfield  v.  Vernon^  41  N.  Y.  123,  the  legislature 
had  authorized  a  local  improvement  to  be  made  ^'  upon  appli* 
cation  of  a  majority  of  the  owners  of  land  in  the  district  pro- 
posed to  be  assessed,  and  the  sufficiency  of  an  assessment 
therefor  was  afterwards  contested  in  the  courts.  Upon  the 
hearing  in  the  court  of  appeals,  that  court  used  the  following 
language:  ^  This  brings  us  to  the  only  remaining  question  in 
the  ease,  and  that  is,  whether  there  was  any  competent  evi- 
dence authorizing  a  finding  that  a  majority  of  the  owners  of 
land  within  the  territory  made  subject  to  assessment  made 
application  to  the  common  council,  requesting  them  to  make 
application  to  the  supreme  court  for  the  appointment  of  three 
commissioners,  as  provided  by  the  first  section  of  the  act  of 
1859.  The  act  itself  is  wholly  silent  at  to  how  this  essential 
fact  shall  be  proved.  The  right  of  the  common  council  to 
apply  for  the  appointment  of  the  commissioners  lies  at  the 
foundation  of  the  whole  proceeding.  Unless  this  right  existed, 
all  the  proceedings  in  appointing  the  commissioners,  and  sub- 
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sequent  thereto,  are  void.    This  right  dependa  upon  the  qaos-- 
tiOB  whether  a  majority  of  the  land-owners  petitioned  th^^ 
oommon  oounoil  to  proceed  under  the  aet.    In  the  absence  of' 
such  petitioBi  the  common  council  had  no  authority  in  thi^- 
premises,  and  nothing  could  be  done  under  the  act.    The  aot> 
does  not  provide  for  the  determination  of  this  fact  by  the  oom- 
mon council,  nor  by  the  special  term,  upon  the  presentation  of 
the  petition  for  the  appointment  of  the  commissioners.    Th^ 
act,  being  silent  as  to  what  should  be  deemed  proof  of  the  fSBU>4 
that  a  majority  of  the  land-owners  petitioned  the  commoia 
council,  the  plaintiff  was  bound  to  prove  such  fact  by  com* 
petent  common-law  evidence.    This  could  be  d<me  by  proof 
showing  who  were  the  owners  of  the  land  at  the  time  of  ibm 
passage  of  the  act,  and  that  a  majority  of  such  persons  peti* 
tioned  the  common  council,  as  required  by  the  first  section  of 
the  act.    Neither  the  application  of  the  council  to  the  courts 
nor  the  affidavit  of  the  mayor  accompanying  such  application^ 
was  evidence  of  this  fact  against  the  defendant:  Sharp  v.  Speir^ 
4  Hill,  76.    There  was  no  competent  evidence  of  this  fact  given 
upon  the  trial,  and  the  exception  to  the  finding  of  this  feu^t  by 
the  judge  was  well  taken/' 

In  Thorn  v.  West  Chicago  Park  Commi88ioner$y  180  lU.  694, 
the  same  question  was  presented.  The  statutes  of  lUinoia 
provided  that  the  board  of  park  commissioners  might  take 
jurisdiction  over  certain  streets  upon  first  obtaining  the  con* 
sent,  in  writing,  of  the  owners  of  a  majority  of  the  frontage  of 
the  lots  and  lands  abutting  thereon,  and  also  provided  for  a 
confirmation  of  any  assessment  made  therefor  by  the  circuit 
court,  upon  the  application  of  the  commissioners,  after  notice 
therefor  to  the  lot-owners.  At  the  hearing  of  the  application 
for  confirmation  of  the  assessment-roll  returned  by  the  com- 
missioners in  the  above  case,  the  commissioners  offered  a 
paper  purporting  to  be  the  petition  and  consent  of  the  abutting 
lot-owners,  and  showed  that  such  paper  came  from  the  files 
kept  by  the  board  of  commissioners,  and  was  the  written  con- 
sent acted  upon  by  the  board  in  adding  the  streets  for  the 
purpose  contemplated.  The  court  below,  upon  the  objection 
to  the  competency  of  this  evidence,  held  that  this  document 
made  a  prima  fcLcie  case  for  the  commissioners,  and  cast  the 
burden  upon  the  objectors  to  show  that  it  was  not  the  written 
consent  of  the  property  owners,  as  it  purported  to  be.  Upon 
appeal,  however,  the  supreme  court  reversed  the  action  of  the 
court  below,  saying:  *'  We  cannot  concur  in  the  holding  of  the 
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trial  court.  Aft  we  hare  seen,  the  burden  was  on  the  park 
eommisBionem  to  ithow  affirmatirelj  the  jnriadiotional  fact  of 
Consent  by  the  ofrners  of  the  reqoired  amonnt  of  frontage.  The 
evidence  in  respect  thereto  was,  we  think,  wholly  insufficient. 
Waiving  the  matter  of  proving  ownership  by  the  persons  pur- 
porting to  rign  the  paper  admitted  in  eridence,  it  is  not  shown 
that  a  sufficient  number  of  such  persons  signed  the  consent 
to  constitute  eonsent  by  the  owners  of  a  majority  of  the  abut- 
ting property.  The  only  person  introduced  who  testified  gen« 
erally  to  the  execution  of  the  writing  testifies  that  he  procured 
the  signatures  of  most  of  the  signerSi  but  not  all,  and  he  does 
not  testify,  except  in  a  few  instances,  either  as  to  those  he  did 
or  did  not  procure.  The  writing  here  offered  is  not  signed  by 
the  objectors,  and  we  are  aware  of  no  rule  by  which  it  was  ad* 
missible  in  evidence  against  them,  without  proof  of  its  ezecu- 
tion,  nor  is  the  consent  at  all  aided  by  the  fact  that  the  park 
commissioners  acted  upon  the  paper  introduced  in  evidence. 
While  the  park  commissioners  must,  in  the  first  instance,  pass 
upon  the  fact  of  consent  by  the  owners  of  abutting  property, 
and  determine  for  themselves  whether  those  owning  a  majority 
of  the  frontage  of  the  property  had  consented  to  their  appro- 
priation of  the  street  for  the  purposes  contemplated  by  the  act, 
Bnch  determination  can  have  no  effect  when  their  jurisdiction 
is  challenged  in  endeavoring  to  carry  out  the  powers  conferred 
by  the  statute.  The  power  conferred  upon  the  park  board 
affects  and  impairs  the  right  of  the  citizen,  and  may  encum- 
ber his  property  without  his  consent,  and  may  arbitrarily  im* 
poee  onerous  burdens  for  which  there  is  no  relief  or  redress. 
The  legislature  has  interposed  the  safeguard  of  requiring  the 
consent  of  the  owners  of  more  than  one  half  of  the  property  to 
be  affected,  upon  the  presumption,  no  doubt,  that  what  will  be 
of  benefit  to  the  greater  portion  will  not  unduly  prejudice  the 
lesser  part,  and  when  the  commissioners  sought  confirmation 
of  their  assessment  upon  appellant's  property,  under  the  power 
conferred  by  the  statute,  it  was  incumbent  upon  them  to  show 
compliance  with  the  law,  by  which  alone  they  obtained  juris- 
diction to  impose  the  burden.  This  they  have  not  done  '^ 
See  also  Pitttburg  ▼.  Walter,  69  Pa.  St.  865. 

6.  The  order  for  the  issuance  of  the  bonds  is,  that  eight 
hundred  and  fifty  thousand  dollars  be  issued,  and  that  the 
said  bonds  shall  be  payable  in  installments,  as  follows:  **  At 
the  expiration  of  eleven  years,  not  less  than  five  per  cent  of 
laid  bonds;  at  the  expiration  of  twelve  years,  not  less  than 
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six  per  cent  of  said  bonds,"  etc.    Section  15  of  the  statute 
provides:  ^  Said  bonds  shall  be  payable  in  gold  coin  of  the 
United  States,  in  installments  as  follows,  to  wit:  At  the  expi- 
ration of  eleven  years,  not  less  than  five  per  oent  of  said 
bonds;  at  the  expiration  of  twelve  years,  not  less  than  six  per 
cent,"  etc.    In  Centml  Irrigation  District  v.  De  Lappe^  79  Cal. 
351,  the  form  of  the  bond  in  connection  with  this  provision  of 
the  statute  was  discussed.    It  was  there  held  that  the  bonds 
to  be  issued  should  be  in  such  form  that  each  bond  would  be 
payable  in  installments  of  such  percentage  in  each  year  as  is 
designated  in  the  statute,  and  that  an  order  making  that  per* 
centage  of  the  entire  issue  of  the  bonds  payable  in  the  desig- 
nated years  would  not  be  a  compliance  with  the  statute.    In 
the  present  case,  if  five  per  cent  of  the  eight  hundred  and 
fifty  thousand  dollars  should  be  payable  at  the  expiration  of 
eleven  years,  and  the  board  of  directors  should  not  sell  or  dis- 
pose of  more  than  that  percentage  of  the  entire  issue  of  bonds, 
it  would  make  the  entire  amount  of  outstanding  bonds  pay- 
able at  the  expiration  of  eleven  years;  whereas  the  board  of 
directors,  under  section  22  of  the  act  in  question,  are  author- 
ized at  the  expiration  of  ten  years  after  the  issuing  of  said 
bonds  to  levy  an  assessment  for  only  five  per  cent  of  the  prin- 
cipal of  the  whole  amount  of  bonds  then  outstanding. 

This  provision  in  the  order  does  not,  however,  afiect  the 
substance  of  the  order  for  the  issuance  of  the  bonds,  but 
merely  the  form  in  which  the  bonds  are  to  be  issued,  and  does 
not  itself  invalidate  the  proceedings  had  by  the  district  for 
the  issuance  of  the  bonds.  The  district  voted  for  the  issuance 
of  bonds  to  the  amount  of  eight  hundred  and  fifty  thousand 
dollars,  to  be  issued  in  accordance  with  the  provisions  of  the 
statute.  The  manner  in  which  those  bonds  were  to  be  issued 
is  prescribed  by  the  statute,  and  can  be  followed  by  the  board 
whenever  their  issuance  becomes  necessary.  The  court,  how- 
ever, instead  of  approving  and  confirming  this  order,  should 
have  limited  its  order  of  confirmation  to  that  portion  thereof 
which  designated  the  amount  of  the  bonds  to  be  issued,  leav- 
ing to  the  board  itself  the  duty  of  preparing  the  bonds  in  the 
form  required  by  the  statute. 

6.  In  its  decree,  the  court,  after  determining  the  legality 
and  validity  of  the  proceedings,  added  thereto  the  following: 
^  And  it  is  further  ordered,  adjudged,  and  decreed  that  all 
persons,  and  each  and  every  person,  interested  in  the  organi- 
zation of  said  irrigation  district,  save  and  except  the  appel- 
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laotB  horeiji^  be  forever  debarred  and  precluded  from  disputing, 
deojing,  or  disclaiming  any  fact  or  facts  relating  to  tbe  organ* 
iation  of  the  said  district^  or  providing  for  and  authorizing 
the  issue  and  sale  of  the  bonds  of  said  districti  which  might 
bj  them  have  been  denied,  questioned,  or  disputed  in  this  pro- 


This  portion  of  its  judgment  was  unauthorised.  The  stat* 
ste  does  not  confer  upon  the  court  any  power  or  jurisdiction 
to  do  more  than  *'  examine  and  determine  the  legt^ty  and  va- 
lidity o^  and  approve  and  confirm,'*  the  proceedings  had 
QDder  said  act.  What  the  effect  of  its  determination  and 
judgment  may  be  ia  to  be  determined  by  the  court  in  which  it 
flball  at  any  time  hereafter  be  offered  in  evidence.  The  stat- 
ute makes  no  provision  for  including  therein  an  injunction 
igsinst  those  who  may  not  have  seen  fit  to  question  its  action 
in  this  proceeding,  and  against  whom  there  has  been  no  ser- 
Tiee,  except  by  the  publication  of  the  notice  directed  by  the 
eonrt  If  by  virtue  of  such  inaction  on  their  part  they  should 
be  hereafter  precladed  or  estopped  from  questioning  the  suffi* 
eieney  of  the  action  of  the  court  in  this  proceeding,  that  ques- 
tioQ  must  be  determined  by  the  court  in  which  any  attempt 
may  be  made  to  avoid  the  effect  of  the  judgment  herein. 

For  the  error  committed  by  the  court  in  admitting  eyidenoe 
IS  hereinbefore  stated,  the  judgment  is  reversed. 

Bbattt,  C.  X    Until  the  filing  of  the  supplemental  briefii 
b  this  case,  I  had  supposed  that  the  constitutionality  of  the 
•tatute  commonly  known  as  the  Wright  act  has  been  defi- 
nitely settled  by  the  decision  of  this  court  in  the  case  of  Tut* 
lock  Irrigaiian  Dist.  v.  Williams,  76  Cal.  860,  in  which  I  was 
cue  of  the  counsel  employed  to  defend  the  validity  of  the  act. 
I  therefore  sat  at  the  hearing  of  this  case  with  the  expectation 
of  participating  in  its  decision,  but  on  becoming  aware  of  the 
bet  that  the  constitutionality  of  the  law  was  again  seriously 
drawn  in  question  upon  all  the  grounds  formerly  taken,  and 
upon  several  others,  I  concluded  that  although  I  might  not 
be  disqualified  in  a  strict  sense  in  this  particular  case,  I  could 
not  with  perfect  propriety  take  part  in  deciding  it,  and  lor 
that  reason  express  no  opinion. 

A  petition  for  a  rehearing  having  been  filed,  the  following 
opinion  was  rendered  thereon  on  the  13th  of  January,  1892:  — 

The  Court.    In  their  petition  for  a  rehearing,  appellants 
hsTC  called  attention  to  the  fact  that  in  the  opinion  hereto* 
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fore  rendered  tbe  court  has  ftiQed  to  pass  upon  two  proposi* 
tions  urged  by  them  in  their  appeal,  and  request  that  i^  in  ih# 
opinion  of  the  court,  these  propositions  are  untenable,  it  be  00 
stated,  in  order  that  there  may  be  no  occasion  for  another 
appeal  in  which  to  present  them  for  consideration. 

It  does  not  follow  from  the  fact  that  the  propositions  were 
not  discussed  in  the  form^  opinion  that  they  were  not  fuUj 
considered.  Because  each  proposition  urged  in  the  brieft  of 
an  appellant  is  not  taken  up  and  discussed  arioHm^  it  does 
not  follow  that  they  hare  not  all  received  due  consideration* 
A  due  regard  for  the  amount  of  busineis  before  the  court,  and 
the  time  allowed  for  its  disposition,  compels  us  to  limit  the 
opinions  in  the  several  cases  to  such  principles  and  rules  of 
law  as  will  be  a  guide  to  the  courts  below  in  disposing  of  the 
case  upon  its  return,  and  a  rule  of  action  for  the  dtisens  of 
the  state  in  their  subsequent  transactions. 

The  proposition  again  called  to  our  notice  by  the  appellants 
in  their  petition  for  a  rehearing,  that  the  act  in  question  is  in 
violation  of  the  provision  of  article  11,  section  18,  of  the  con* 
stitution,  prohibiting  certain  public  corporations  from  incur- 
ring indebtedness  "  without  the  assent  of  two  thirds  of  the 
qualified  electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,''  cannot  be  maintained.    This  prohibition  in  the 
constitution  is  limited  to  the  public  corporations  enumerated 
in  that  section,  viz.,  "  county,  city,  town,  township,  board  of 
education,  or  school  district,"  and,  under  familiar  rules  of 
construction,  cannot  be  extended  to  any  other  public  corpora- 
tion.   Many  of  the  sections  of  this  article  of  the  constitution 
include  in  their  provisions  ^^  any  public  or  municipal  corpora* 
tion"  (sees.  10, 12, 16),  while  the  provisions  of  section  19  are 
limited  to  a  ''city,"  and  of  section  11,  to  a  '*  county,  city,  town, 
or  township."    In  view  of  the  fact  that  different  provisions 
are  made  in  the  constitution  for  different  classes  of  publio 
corporations,  it  must  be  held  that  the  prohibition  in  section 
19  is  limited  to  the  corporations  which  are  therein  designated* 
For  such  other  corporations  for  municipal  purposes  as  under 
the  provisions  of  section  6  the  legislature  might  by  general 
laws  authorize  to  be  incorporated,  the  constitution  has  left  to 
the  legislature  power  to  provide  the  terms  and  conditions  upon 
which  an  indebtedness  may  be  created,  as  well  as  its  amount 
At  the  time  that  the  constitution  was  framed  and  adopted, 
there  were  many  other  public  corporations  in  the  state,  such 
as  reclamation  and  irrigation  districts,  that  had  been  organ* 
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iMd  tor  many  years,  and  if  it  had  been  the  intention  to  sub- 
ject all  anch  corporati<Mia  to  the  probibitioa,  we  must  conclude 
thataxpreas  language  therefor  would  have  been  ineerted  in 
the  coDStitntioQ.  The  case  of  Hwnhman  v.  Boies  Oo.^  92  U.  8. 
569,  cited  by  the  appellants,  is  inapplicable.  The  constitu* 
tion  of  MisBooii  had  required  the  assent  of  two  thirds  of  the 
qualified  electors  of  a  ^  oountyi  city,  or  town/'  as  a  prerequi- 
ttte  to  a  Bubscription  for  building  a  railroad,  and  it  was  held 
tiiat  the  legialatare  could  not  confer  authority  upon  a  ^  town* 
ship"  to  vote  a  credit  for  such  subscription;  that  while 
eonntieB»  cities,  and  towns  had  a  corporate  character  and  or* 
gsnisatiimY  a  township  was  only  a  geographical  division  of 
the  county ;  and  that  the  provision  of  the  constitution  prohib- 
iting a  county  from  voting  such  credit  could  not  be  evaded  by 
authorising  the  several  geographical  subdivisions  of  the  county 
to  vote  such  credit. 

The  fact  that  the  town  of  Madera  is  included  within  the 
boundaries  of  the  Madera  Irrigation  District  neither  renders 
the  act  unconstitutional  nor  invalidates  the  organization  of 
the  district.     This  principle  was  discussed  and  was  sustained 
in  Board  of  Directors  v.  TregeOj  88  Cal.  884.    The  objection 
that  the  land  within  a  town  or  city  cannot  be  benefited  by  a 
system  of  irrigation,  and  therefore  cannot  be  taxed  for  such 
improvement,  proceeds  upon  an  erroneous  view  of  the  power 
of  taxaticm.    While  the  benefit  to  the  land  is  assumed  as  the 
basis  of  the  assessment,  still,  as  was  said  in  Lent  v.  TiUsonj  72 
CaL  428,  such  benefit  is  not  the  source  of  the  power.    Even 
though  the  land  is  not  susceptible  of  irrigation,  yet  it  may  be 
benefited  by  the  improvement,  and  should  bear  its  proportion 
of  the  burden,  upon  the  same  principle  that  land  in  a  city 
which  can  make  no  use  of  a  sewer  or  other  street  improvement 
is  nevertheless  deemed  to  receive  a  benefit  from  its  construc- 
tion, and  is  required  to  pay  a  portion  of  its  cost    The  object 
ef  the  act  is  the  improvement  of  the  district  as  an  entirety, 
and  the  extent  of  the  district,  as  well  as  the  lands  to  be  in« 
eluded  therein,  has  been  left  to  be  determined  by  the  discre- 
tion of  the  board  of  supervisors.    Whether  they  have  properly 
ot  improperly  exercised  suoh  discretion  cannot  be  investigated 
by  the  courts.    The  act  cannot  be  declared  unconstitutional 
by  reason  of  any  improper  exercise  of  such  discretion.    Neither 
is  it  in  violation  of  the  constitution  to  incorporate  into  such 
district  a  town  or  city  that  has  been  incorporated  for  other 
municipal  purposes.    A  system  of  irrigation  contemplated  by 
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the  act  in  question  cannot  be  considered  as  a  ^  manioipal  pur- 
pose "  within  the  scope  of  the  organization  of  a  city  or  towiit 
and  there  can  be  no  conflict  between  a  corporation  organised 
under  the  act  to  produce  a  system  of  irrigation  within  the  dis- 
tricti  and  the  municipal  incorporation  of  the  town  of  Madera. 
A  water  supply  for  the  two  corporations  is  distinct  and  for 
different  purposes.    The  liability  of  the  inhabitants  of  the 
town  of  Madera  for  the  bonded  indebtedness  of  the  Madera 
Irrigation  District,  as  well  as  for  that  of  their  own  maniei- 
pality,  does  not  impair  the  validity  of  the  organisation  of  the 
district.    It  is  a  liability  of  the  same  character  as  reste  upon 
the  inhabitants  of  any  town  for  its  proportion  of  all  the  in« 
debtedness  of  the  county  within  which  it  is  sitaated. 
Rehearing  denied.  

LSGISLATITBl  —  POWHE  OF.  — Tlitt  pOWW  of  Hm  l6gitl»tllM  IS  SDAeS  1»W«  Is 

rettriotod  or  limited  only  where  ao  ozpreesly  prorided  bj  the  ooneiitatioai 
People  V,  Seynumr^  IS  OaL  882;  76  Am.  Deo.  521,  and  extended  note)  Tkorp§ 
▼.  SuUand  etc  M.  JL  Co.,  ^  Vt  140;  62  Am.  Dea  626,  end  extended  note. 

Statutis— Local  LAW8.^Apnbliolooel  law,  if  it  operatee  nnifonii|j» 
and  enbjeoti  all  penone  who  oome  within  the  defined  looalitj  to  ite  proris- 
iona,  ia  valid:  8iaU  r.  Moon,  104  N.  a  714;  17  Am.  81  Rep.  696^  and  aotei 
note  to  Allem  r.  Pioneer  Preee  Oo,,  12  Am.  St  Bep.  716. 

LioiBULTDBS — DooBanoH  ov.  —  The  legiaUtnre  may  paaa  anoh  lawn  as  in 
ita  diaoretion  are  wholeaome  and  for  the  pnblio  good:  State  t.  Jfoorv;  104 
N.  a  714;  17  Am.  St  Bep.  606^  and  note. 

LsontL  ATUBi  ^  BKvnw  of  DnoBanov  bt  Judidzal  TaofniAik  —  WImm 
the  legialatare  haa  declared  that  the  drainage  of  wet  landa  ia  of  publlo  bene* 
fit,  nothing  is  left  to  the  local  tribunal  but  to  deoide  whether  a  parlionlar 
ditch  ia  of  pnUio  utility,  and  oondndTO  to  the  pnblio  welfare^  and  if 
ditch  will  drain  any  conaiderable  body  of  wet  landa  it  ia  of  pnblio  ul 
and  benefit:  Zigler  t.  Mengee,  121  Ind.  99;  16  Am.  St.  Bep.  867,  and  extended 
note  on  the  power  of  the  legialatare  to  impoae  tazea  and  aaaaaimainti  far 
looal  benefits 

LiQISLATITBl— DbAOATIOV  OF  AVTBOBXTT  ID  MUHIOIFAL  OOBPOEAnomi 

See  note  to  Newgaee  v.  Cttjr  qf  New  (Metme,  21  Am.  St.  Bep.  8781  TIm 
legialatare  may  eatabliah  manioipal  oorporation%  and  delegate  to  tiiom  a^y 
local  power  which  it  may  conatitatiooaUy  exereiaes  0%  ^Luk0m  ▼•  Jftf* 
Qtti^fi,  9  Dana,  518;  86  Aol  Dea  169. 

CoNSTTnmomi— DubPxoohs  of  Law— What  n.  — Dno  ptseaw  of  law 
ia  the  right  to  a  trial  according  to  proceaa  and  prooeedinga  of  oomwen  law* 
throagh  ooorta  of  Jnatioet  Bam  ▼•  iWr,  S4  Ark.  161;  87  Ask  Desu  Sik  aad 
note;  Maparte  Cfmoet  12  Iowa»  808|  79  Am.  I>asb  688^  and  Mit. 
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WW  I>«FAViiv  Obtaikkd  bt  Fraup — Sqioitabia  RiuBf.  —  a 
Jndgmaat  by  default  quieting  tiUt,  obtainad  mpon  Mmoa  of  samiiiinit  by 
piblication,  will  be  nt  aside  in  equity,  wben  it  appears  that  the  eom* 
plsiaant  bad  no  knowledge  of  the  pendenoy  of  the  former  aotion  or  of 
ttM  rendition  of  judgment  therein  nntil  more  than  one  year  after  its  date^ 
ttiat  he  was  tbe  owner  of  the  land  in  dispntOi  and  that  the  defendant  in 
eqoity  knew  that  the  allegations  in  his  oomplaint  in  the  former  aetioii 
false,  and  that  he  secured  an  order  for  senrioe  of  summons  by  pub* 
by  means  of  a  false  affidavit. 

—  BqUTTABLX  RbUXF  18  OUAVTID  WHSBl^  BT  AOOIDlIfT,  MlB- 

Fravd,  or  OTHBawiBi,  a  party  has  obtained  an  unfair  adrantage 
iB  prooeedings  in  a  court  of  law,  without  negligence  on  the  part  of  the 
adrene  party,  and  which  must  necessarily  make  that  court  an  instra* 
■MBt  of  injustice  unleas  the  advantage  thus  gained  is  restrained. 

Obtaibbd  bt  Fbaud — Falsi  ArfiDAvrr  —  Equitablb  Bb- 
>.  —The  presentation  of  a  willfully  false  affidavit,  for  the  purpose  of 
sbtahiTng  an  order  for  senrioe  of  summons  by  publication,  is  an  aot  of 
tend  npoB  the  court;  and  when  the  judgment  which  rests  upon  snoh 
senrioe  is  itself  unoonscionable,  and  was  obtained  without  the  knowledge 
of  the  defendant  therein,  it  will  be  set  aside  in  equity. 

Qbxahikd  bt  Fraud  as  Rbb  Jitvioata.— Fraud  in  obtahiing 
a  Jodgment  is  not  oonduded  thereby,  when  the  defendant  therein  bad 
BO  kaowledge  of  the  pendenoy  of  the  aotion,  oould  not  have  proteoted 
Ms  rights  therein,  and  his  failure  to  defend  was  not  a  negligeal 
mm  Us  peri.    In  su^  ease  he  is  entitied  to  equitable  relief. 


WdUj  QtUhfief  and  Lee^  for  the  appellant. 

Chapman  and  Hendriek^  for  the  respondent. 

Db  Haybn,  J.  The  action  is  one  in  equity,  and  is,  in  eflTecti 
to  set  aside  a  former  judgment  between  the  parties,  wherein 
tbe  allied  title  of  the  defendant  herein  to  the  land  described 
in  the  oomplaint  was  quieted  as  against  all  claims  of  the  pres- 
ent plaintiff  The  findings  of  the  court  below  show  that  this 
judgment  was  obtained  by  de&ulty  and  upon  a  sendee,  of  the 
Kunmons  therein  by  publication,  and  that  the  present  plaintiff 
bad  no  knowledge  of  the  pendency  of  that  action,  or  of  the 
rendition  of  said  judgmenti  until  more  than  one  year  after  its 
date.  The  court  also  finds,  and  the  evidence  is  su£Scient  to 
iostain  these  findings,  that  in  point  of  fact  the  plaintiff  here 
vas  the  owner  of  the  property  involved  in  that  action,  and 
fhit  not  only  was  the  defendant  here  without  title,  but  that 
he  knew  that  the  allegations  of  the  complaint  filed  by  him  for 
tbe  purpose  of  obtaining  the  judgment  referred  to  were  wholly 
him,    Tbm  question  therefore  presented  is,  whether  a  judg^ 
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ment  thus  obtained  is  beyond  the  reach  of  saccessful  attack  in 
a  court  of  equity.    The  legal  effect  of  this  judgment,  if  per- 
mitted to  standi  is  to  divest  plaintiff  of  all  title  to  his  property  9^ 
in  favor  of  one  who  has  succeeded^  bj  a  compliance  with  ih& 
mere  forms  of  law,  in  obtaining  such  judgment,  and  that,  too, 
without  the  knowledge  of  plaintiff,  and  therefore  when  it  was 
morally  impossible  for  him  to  defeat  it.    We  think  the  plain- 
tiff is  entitled  to  the  relief  which  he  asks,  not  only  upon 
authority,  but  upon  the  plainest  principles  of  justice.     **In. 
general,  it  may  be  stated  that  in  all  cases  where,  by  acddenty 
or  mistake,  or  fraud,  or  otherwise,  a  party  has  an  unfair  ad* 
vantage  in  proceedings  in  a  court  of  law,  which  must  neceai- 
sarily  make  that  court  an  instrument  of  injustice,  and  it  is 
therefore  against  conscience  that  he  should  use  that  advantage^ 
a  court  of  equity  will  interfere,  and  restrain  him  from  using 
the  advantage  which  he  has  thus  improperly  gained":  Story's 
Eq.  Jur.,  sec.  885.    In  order  to  justify  the  application  of  this 
rule,  it  must  appear  not  only  that  the  judgment  against  which 
relief  is  sought  is  unjust  and  unconscionable  in  itself,  but  that 
the  person  against  whom  it  was  rendered  was  not  guilty  of 
negligence  in  omitting  to  make  his  defense  in  the  original  ac- 
tion.   The  facts  as  found  by  the  court  below  bring  this  case 
fully  and  clearly  within  the  operation  of  the  rule  of  equity 
just  cited.    In  the  first  place,  the  defendant  practiced  a  fraud 
upon  the  court  as  well  as  upon  the  present  plaintiff,  in  procur- 
ing the  order  for  the  publication  of  the  summons  in  the  action 
referred  to.    Under  section  412  of  the  Code  of  Civil  Procedure, 
a  plaintiff  is  entitled,  under  certain  circumstances,  to  procure 
such  an  order;  but  in  order  to  be  so  entitled,  he  is  required  by 
that  section  to  first  present  to  the  court  or  judge,  either  in  the 
form  of  a  verified  complaint  or  an  a£Qdavit|  a  statement  of 
facts  showing  that  a  cause  of  action  exists  in  his  favor  against 
the  de/endant    Such  an  affidavit  was  presented  by  the  de* 
fendant  here  in  the  action  which  resulted  in  the  judgment  now 
sought  to  be  set  aside,  but  it  necessarily  results  from  the  find* 
ings  of  the  court  that  not  only  was  the  defendant's  affidavit 
fidse  in  this  respect,  but  that  be  knew  that  it  was  false.    An 
affidavit  of  this  character  is  always  ex  parte.    The  absent  de- 
fendant is  not  present  to  impeach  it,  and  if  it  is  sufficient  in 
form,  the  court  cannot  disregard  it»  but  is  compelled  to  accept 
its  statements  as  true,  and  make  the  order  which  is  demanded. 
Under  such  circumstances,  a  plaintiff  who  seeks  to  avail  him- 
self of  the  statutory  mode  for  a  constructive  service  of  summons 
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moat  exercise  good  &ith  in  his  representations  to  tbe  court  or 
judge.  He  must  at  least  believe  that  the  affidavit  which  he 
presents  is  true.  The  presentation  of  a  willfully  false  affidavit 
for  tbe  parpoBo  of  obtaining  an  order  for  service  of  the  sum- 
BK»i8  for  publication  is  itself  an  act  of  fraud;  and  when  the 
jadgiiient  which  rests  upon  it  is  itself  unconscionable,  and  was 
obtained  without  the  knowledge  of  the  defendant  therein,  it 
ahoold  be  set  aside. 

It  is  claimed,  however,  that  the  fraud  here  complained  of  is 
concluded  by  the  judgment  itself;  that  whether  the  defend* 
ant  had  a  good  titie  to  the  land  in  controversy  was  the  very 
matter  involved  in  the  former  action,  and  the  judgment  therein 
is  conclusive  upon  the  plaintiff;  and  in  support  of  that,  the 
case  of  United  States  v.  Throekmation,  98  U.  8.  61,  and  other 
similar  cases,  are  cited.    But  the  rule  there  announced  is  only 
applicable  where  the  former  judgment  was  the  result  of  a  triil 
between  the  parties,  or  where  the  one  against  whom  the  judg* 
ment  was  rendered  had  actual  notice  of  the  pendency  of  the 
aeti<Hi,  and  neglected  to  submit  his  proofs.    The  case  just 
BMatioQed  was  one  in  which  a  retrial  of  an  action  which  had 
been  once  fully  tried  was  asked,  and  can  have  no  kind  of 
bearing  here,  where  the  plaintiff  never  had  his  day  in  courts 
cr  any  opportunity  to  make  his  defense  to  the  false  and  fraud- 
ulent claim  upon  which  the  judgment  against  him  was  based. 
Not  having  any  knowledge  of  the  pendency  of  that  action,  it 
was  an  absolute  impossibility  for  him  to  protect  his  rights 
therein,  and  his  failure  to  defend  was  not  a  negligent  omission 
en  his  part.    It  is  this  difference  in  the  facts  which  brings  the 
plaintiff  here  within  the  protection  of  the  exception  to  the  gen- 
eral role  which  was  acted  upon  in  United  States  v.  Throel> 
norfon,  98  U.  S.  61,  and  the  existence  of  which  exception  was 
not  only  admitted  in  the  opinion  of  the  court  in  that  case,  but 
was  afterwards  applied  in  United  States  v.  Minora  114  U.  S. 
233.    In  the  case  of  Adams  v.  SeeoTf  6  Ean.  642,  it  was  held 
by  the  supreme  oourtof  that  state  that  a  judgment  based  upon 
a  fake  and  fraudulent  claim  should  be  set  aside,  where  the 
defendant  therein  had  only  been  served  by  publication,  and 
did  not  have  actual  notice  of  tbe  pendency  of  the  action.    In 
Tamkins  v.  Tamkins^  11  N.  J.  Eq.  512,  the  courts  while  refusing 
reUef  upon  the  facts  before  it,  recognized  the  justice  of  reliev- 
ing a  defendant  from  an  unjust  judgment  obtained  without 
his  knowledge.    It  is  there  said:  '^The  usual  ground  upon 
which  a  court  of  equity  refuses  to  interfere  with  a  judgment 

AM.  Bf.  Bit.,  Vol.  XXVII.-»1D 
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toy  because  the  defendant  should  have  protected  himeelf  in  iho^ 
oourt  where  the  judgment  was  obtained.    In  a  case  like  tho^ 
present,  of  foreign  attachment,  where  the  proceeding  is  in  mth^ 
and  the  judgment  is  obtained  without  the  knowledge  of  the- 
defendant,  and  the  proceedings  are  all  necessarily  ex  parU^  it- 
would  be  hard  indeed  if  this  court  could  not  interpose  to  pro- 
tect a  party  against  the  fraud  of  the  plaintiff.    The  proprietjr 
of  this  court's  interfering  in  such  cases  is  too  obvious  to  reqoiro- 
its  vindication.''    In  the  case  of  Irvine  v.  Leyh^  102  Mo.  200,  the 
supreme  court  of  Missouri  state  what  we  deem  the  true  rale- 
to  be  applied  here.    After  referring  to  the  case  of  United  Sialem 
V.  Throehmorton^  98  U.  S.  61,  and  other  cases  following  it,  the 
court  say:  ^'The  principle  thus  so  strongly  stated  in  the  casee 
cited  proceeds  upon  the  ground  that  the  party  had  an  oppor- 
tunity to  appear  and  interpose  the  defense  in  the  suit  in  which 
the  judgment  complained  of  was  rendered.    The  cases  before 
cited  are  those  in  which  the  defendant  in  the  first  suit  appeared^ 
or  had  actual  notice  of  the  suit,  and  might  have  interposed  the 
fraud  as  a  defense.    In  all  such  cases  the  issues  made  by  the 
pleading,  or  which  might  have  been  made,  are  justly  regarded 
as  settled  and  merged  in  the  judgment,  leaving  collateral 
matters  only  open  to  investigation.    But  in  our  opinion,  the 
rule  of  the  cases  cited  cannot  be  applied  in  all  of  its  strictness 
to  a  case  where  the  defendant  has  been  brought  in  by  news* 
paper  notice  only,  and  had  no  actual  notice  of  the  suit,  and 
as  a  consequence,  had  no  real  opportunity  to  defend.    The 
rule  must  be  applied  to  those  cases  where  the  reason  upon 
which  it  is  founded  admits  of  its  application.    But  to  entitle 
the  plaintiffs  to  the  relief  which  they  asked  and  procured  in 
the  case,  it  is  not  enough  for  them  to  simply  show  that  Leyb 
had  no  valid  cause  of  action  against  them.    They  must  at 
least  show  that  the  claim  was  founded  upon  or  conceived  in 
fraud,  and  that  the  machinery  of  the  law  was  resorted  to  for 
the  purpose  of  enforcing  what  was  known  to  be  a  fraudulent 
demand."    The  facts  found  by  the  court  here  fully  satisfy  the 
rule  as  held  in  the  case  just  cited.    That  rule,  it  seems  to  US' 
gives  to  one  obtaining  a  judgment  against  another  without  a 
trial,  and  without  his  knowledge,  suflScient  protection.     Its 
application  to  the  facts  of  this  case  must  result  in  an  affirm- 
ance of  the  order  appealed  from. 

Appeal  from  judgment  dismissed;  order  denying  motion  Ibt 
new  trial  affirmed. 
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BtATTTy  C.  J.,  concurring.    I  oononr.    It  appears  that  Dnn- 
hp  was,  without  any  £EtnIt  of  his  omii  deprived  of  the  oppor- 
taoitj  of  interpoBing  a  perfect  defense  to  the  action  of  Sl4:re 
T.  Dunlap;   and    it  is  alleged  in  the  complaint  herein,  and 
irand  by  the  oourt,  not  only  that  the  allegations  of  the  com- 
pliint  in  the  former  action  were  nntmCi  bat  that  Steere  at  the 
time  knew  they  were  false.    The  evidence  is  sufficient  to  sus- 
tain this  finding,  at  least  so  far  as  the  complaint  in  the  former 
letion  counted  upon  a  title  by  prescription;  but  there  is  noth- 
ing to  show  that  Steere  in  fact  knew  that  his  tax  titie  was 
void,  though  such  knowledge  is  by  the  law  imputed  to  him. 
The  case,  then,  presents  these  features:  Steere  sues  Dunlap 
upon  a  claim  which  he  knows  to  he  false.    He  obtains  an  order 
far  publication  of  summons,  based  upon  the  two  grounds  that 
Dunlap  has  departed  from  the  state,  and  cannot,  after  due 
dilig^noe^  be  found  within  the  state.    His  affidavit  is  in  itself 
sufficient  to  justify  a  finding  that  these  grounds  exist;  and  a 
judgment  entered  upon  Dunlap's  default,  after  publication  of 
summons,  is  not  void,  and  cannot  be  set  aside  upon  motion, 
unless  the  motion  is  made  within  a  year:  Code  Civ.  Proa,  sec, 
463.    Can  it,  then,  be  annulled  by  suit  in  equity  after  the 
year?    I  think  it  clear,  on  principle,  that  in  a  case  where  no 
ri|i;ht8  of  innocent  third  parties  are  involved,  a  judgment  so 
obtained  onght  to  be  set  aside,  upon  the  ground  that  it  was 
fraudulently  obtained;  the  fraud  consisting  in  taking  a  default 
judgment  npon  a  claim  made  in  bad  faith  against  a  defend* 
ant,  who,  without  any  fault  on  his  part,  is  prevented  from  in* 
terposing  a  perfect  defense.    The  findings  of  the  superior  court, 
therefore,  which  are  supported  by  the  evidence,  are  themselves 
sufficient  to  support  the  judgment;  and  the  order  denying  de- 
imdant'e  motion  for  a  new  trial  should  be  affirmed. 


SapNOM  Oonrfc  Oommiwioaw  Yaadiaf  pnpwed  sa  opinioa  ia  Department 
h  this  esaa^  which  was  rejeetad  by  the  eeart  in  Bank,  and  the  foregoing  opin- 
lea  adopted  hi  lien  thereof. 

la  tha  ofpinioa  prepaied  bj  Judge  Yaneliefy  he  atated  that  the  pnrpoae  of 
Mm  eetaoD  waa  to  annul  a  former  judgment  of  the  lame  court  between  the  aame 
pvtien»  ae  to  the  aame  lota,  and  to  enjoin  ita  execution.  He  alao  atated  that 
1^  eonrt  below  found  that  aaid  judgment  waa  obtained  by  default  upon  ear* 
vSm  of  aummona  by  puUicatioo  as  required  by  law;  that  the  affidavit  upon 
wUali  the  order  for  the  puUication  of  aud  aummons  waa  procured  waa  defeot- 
ivt  and  untrue  in  atating  that  the  preeent  piainti£t  Dunlap^  had  departed 
hon  the  atate,  and  thafc^  after  due  diligence,  he  coald  not  be  found  therein. 
Judge  Vanclief  waa  of  opinion  that  the  findings  of  the  oonrt  below  were  net 
)iutified  by  the  CTidenoe.     He  said:  "The  only  evidence  to  sustain  this  find- 
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ing  !•  the  testinumy  of  the  pUdntifl^  Dnnkp^  to  the  effsot  tiial  alfhongli  1m 
dspftrtod  from  this  state  in  1879,  ho  rotomed  to  Inyo  Ooantgr,  in  this  otato^ 
in  the  spring  of  1881,  where  he  openly  and  pnblicly  resided  and  worked  «■ 
a  miner  and  farmer  from  that  time  until  1887;  that  he  nerer,  during  thai 
time,  saw  the  newspaper  in  which  the  summous  was  published,  nor  had  any 
actual  notloe  of  the  publication  of  summons,  or  of  the  pendenoy  of  the  former 
suit;  that  he  left  Mr.  Boyce  in  charge  of  the  lots  when  he  departed  from  !&• 
state,  but  did  not  inform  Boyce  that  he  intended  to  leave,  or  where  he  wnm 
going;  and  that  he  never  commuaicated  with  Boyce  or  any  other  person  in 
Los  Angeles  County  during  his  absence,  until  1887.    This  testimony  has  no 
tendency  to  prove  that  the  affidavit  was  not  made  in  good  faith*    The  affi* 
davit  is  sufficient  to  show  that,  'after  due  diligence^*  Dnnlap  oould  not  1m 
found  'within  the  state.*    This,  with  the  other  facts  therein  stated,  justified 
the  order  of  publication:  Code  Civ.  Proc,  seo.  412;  Forbei  Y.  Hyde,  31  OaL 
348;  Ligait  v.  CaU/omia  Southern  R.  R,  Co,,  76  Cat  610.    The  publieatiaa 
of  the  summons  according  to  the  order  was  service  of  it  upon  the  defeadaal^ 
having  the  same  effect  as  if  served  by  either  of  the  other  modes  prescribed  by 
the  code  (Code  Civ.  Proc.,  sect.  418^  416),  except  that  in  ease  of  lervioe  1^ 
publication  alone,  the  defendant,  on  a  proper  showing,  may  be  allowed  to 
answer  to  the  merits  of  the  action  at  any  time  within  one  year  after  the  reoc 
dition  of  the  judgment:  Code  Civ.  Proc.,  see.  473.    After  the  expiration  of 
one  year,  the  judgment  by  defaults  upon  servioe  of  rammons  by  pnblioatioii, 
is  jnst  as  oondnsive  as  if  it  had  been  rendered  upon  personal  servioe^  and 
will  not  be  opened  or  set  aside  by  a  court  of  equity,  exoept  on  the  ground  ol 
fraud,  accident^  mistake,  or  surprise,  by  which,  without  any  fault  or  negli* 
gence  on  his  part,  the  defendant  was  prevented  from  making  a  meritorioiis 
defense:  Utdtei  Siatea  v.  TVodbnorion,  98  U.  3.  68;  SMlmhack  v.  AlktAef^ 
67  CaL  398;  Amador  0.  ^  M.  Co.  y.  Mikekell,  69  CaL  179;  Maatkky.  TkorT^ 
29  CaL  448;  BoaUm  v.  Haynu,  33  CaL  32;  PhOp^  r.  Penftody,  7  OaL  68. 
Upon  a  sufficient  affidavit,  the  court  found  and  determined  that  the  defends 
ant  in  the  former  action  could  not^  'after  due  diligence^  be  found  within  tba 
state,*  and  so  recited  in  the  order  of  pubUoation.    Thia  jadioial  determine* 
tion  of  the  fact  is  oondnsive  as  against  the  mere  teetimony  of  the  plMiitfff 
that  he  was  in  Inyo  County,  in  this  state,  at  the  time  the  former  action  wm 
oommenced,  and  when  the  order  of  publication  was  made,  and  that,  in  hit 
opinion,  personal  service  might  have  been  made  upon  him  there  by  the  exer- 
cise of  due  diligence.    There  is  no  pretense  that  the  plaintiff  in  the  former 
action  knew  or  had  any  reason  to  believe  that  the  defendant  wm  in  Inyo 
Oounty.    Nor  is  there  any  evidence  tending  to  prove  that  the  acts  of  dili- 
gence stated  in  the  affidavit  were  not  performed,  or  to  show  fraud  or  had 
faith  on  the  part  of  the  plaintiff  in  that  action  in  proenring  the  order  of  pnb* 
Ucatioii.    Nor  is  there  any  averment  or  evidenoe  of  any  mistake^  aeoident^ 
or  surprise,  in  the  legal  sense  of  those  terms,  by  whieh  the  plaintiff  hersio, 
without  fault  or  negligenee  on  hie  part,  was  prevented  from  making  his  do* 
fenee  in  the  former  aetioiL    That  serviee  of  summons  by  publioation  ie  proper 
in  an  aotien  to  quiet  titie  to  land  in  this  stato  was  expressly  deeided  in  tlie 
lato  ease  of  Perim$  v.  WaMaan,  86  CaL  680;  21  Am.  St.  Rep.  67.    It  foUowa 
that,  for  aught  that  appears  by  the  record  in  this  case,  the  former  jadgment 
ie  eoBclusive  evidenoe  that  the  appellant  is  tiie  owner  of  the  loto  in  qnestiei^ 
and  that  the  findings  of  the  trial  court  to  the  contrary  are  not  Justified  by 
the  evidenoe.     I  think  the  appeal  from  the  judgment  shonld  be  dismtsee^ 
that  the  order  denying  a  new  trial  should  be  reveraedi  and  a  aew  trial 
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Jmi:g»  XoFbiriaiid,  fai  diiMnting,  eonemred  in  ih«  opinfoB  prepared  by 
▼ftiiaUel}  and  added  thai,  in  hie  opinion,  the  eridenoe  did  not 
the  fiading  aC  tha  kwar  aoort^  that  at  the  tame  of  the  lenditun  of  the 
jadgBMiitb  Steele  wae  not  *'  the  owner  of  the  said  property,  nor  any 

thereof,  and  had  no  right,  title»  or  intereat  of  any  sort  therein,  all  of 
whieh  he  well  knew."  In  the  former  action^  Steere  alleged  ownetehip,  poe« 
■oBKoii,  and  ad^eree  poeeeesion  for  fire  years,  and  relied  npon  title  based  on 
» tax  deed,  as  well  aa  npon  adverse  posseseioa.  In  the  preeent  aotioa,  Dan« 
lap  alleges  that  the  only  olaim  whieh  Steere  had  is  founded  on  snoh  tax  deed, 
wfaiah,  togetiier  with  the  oertilieate  of  pnrobase  whioh  preoeded  i^  is  set  ont 
In  full  in  his  eomplaiat,  and  shows  that  it  did  not  oonrey  title  beoanse  of  its 
wwB  defects  and  ^e  defeote  in  sneh  certifioate.  Soeh  "  attack  npon  Steere's 
deed  ia  at  least  extremely  technieal,'*  said  Jndge  MoFariand,  "and  it  does 
mot  anpport  the  finding  of  frandnleat  personal  intent  against "  J)nnlap»  "And 
aha  anly  other  evidenee  tending  to  anpport  the  said  finding  relates  to  Steere's 
BOO,  and  assuming  that  it  shows  a  want  oi  adverse  possession,  there 

no  warrant  for  the  general  finding  that  he  well  knew  that  he  had  no 
sight  er  interest  of  any  sort*  In  the  dissenting  opinion  rendered  by  Judge 
Fatacaoo,  and  ia  wiiich  Judge  Garontte  oonourred,  the  ground  was  also  taken 
that  tha  findings  of  the  lower  oouri^  above  set  forth,  were  not  sustained  by  the 
evidonce.  In  order  to  make  the  rule  announced  in  the  opioion  adopted  by 
the  court  applicaUe,  the  evidenoe  must  show  dearly  "  that  the  party  charged 
with  frand  deliberately  oommenoed  and  proseouted  his  action  with  intent  to 
daffraad  hia  advarsary,  knowing  that  hie  olaim  was  baseless  in  law  as  well  as 
in  faok"  Judge  Paterson,  after  stating  this  propoaition,  contended  that  the 
avidenoe  in  this  oaae  failed  to  show  any  action  taken  by  Steere  in  bad  faith; 
and  stated  such  evidence,  in  substance,  as  follows:  Duulap  testified  that  he 
left  one  Boyea  hi  charge  of  the  property  as  his  agent  in  1878;  that  he  re* 
eaiTed  rent  for  the  property  only  one  year,  when  he  ceased  to  make  inquiriea 
about  it^  becanae  he  had  loat  the  addreas  of  Boyce,  although  the  latter  resided 
in  the  small  town  of  Santa  Monio%  where  the  property  was  situated.  Boyoe 
ftsatified  that  Dunlap  left  the  property  in  his  hands  to  sell,  and  in  the  mean 

to  ooDoet  the  rents;  that  the  last  time  that  he  saw  Dunlap  was  in  Jan* 
r,  1878;  **that  Steere  called  upon  him  several  times  and  inquired  very 
where  Dunlap  could  be  found;  that  he  came  to  see  about  getting 
aerviee  on  him;  that  Steere  waa  incliaed  to  push  matters,  and  that  he, 
Boyee,  waa  a  little  indifferent  about  the  matter;  that  Steere  claimed  to  have 
a  tar  dead  for  the  property,  and  asked  him,  Boyce,  how  soon  he  could  hear 
from  Dnnlap,  and  that  he  told  him  he  thought  he  would  hear  from  him  in 
threes  lour,  or  Av  week%  probably,  Milner,  under  whom  Steere  daimi^ 
paid  the  taxes  on  the  property  for  the  years  1879-80, 18S0-81, 1882-83, 1883- 
84;  and  when  the  defendant  purchased  from  him,  he  repaid  the  amount  of 
tsxes  whieh  Milner  had  thus  paid.  Milner's  certificate  of  sale  from  the  tax 
aoUaetor  waa  dated  March  4,  1879.  The  eridence  is  entirely  consistent  with 
the  theocy  of  the  good  faith  of  Steere  in  the  prosecution  of  bis  suit.  Tha 
eiroumatu&oea  ahow  that  he  believed  himself  to  be  the  owner  of  the  iand* 
He  paid  a  valuable  consideration  for  the  tax  title,  and  he  and  his  grantor 
paid  the  taxas  assessed  upon  the  land  every  year  except  two  after  1878.  If 
ha  had  desired  to  perpetrate  a  fraud  upon  Dunlap,  it  is  not  at  all  probabla 
that  ha  wonld  have  importuned  Boyce  so  often  to  discover  the  very  faot 
which  wonld  have  effeotually  prevented  him  from  making  the  affidavit,  and 
proenring  tha  order  for  publication.  It  is  said  that  it  must  be  presumed  he 
knew  his  tax  deed  was  invalid.    I  do  not  think  any  such  presumption  should 
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U  faiMgedi  bot  If  H  €u,  H  Mrtainly  k  not  niflUiMit  to  MBfM  Mb  «f  » 
vlllfBl  Md  delibento  attompt  to  dsfnad*  whm  H  k  admittod  or 
thai  hm  paid  a  TalaabU  eooaidflratlMi  lor  tha  tax  titti^  and  aDdaafwad 


0ood  faith  to  gira  tha  dafandaat  to  tha  aetian  panunal  aotiaa  af  tha 
aal  opw  Tha  wont  oonatraetioQ  that  aaa  ba  fairly  pat  apon  tha  aendaet  of 
Staara  ii^  that  ha  had  a  doaht  at  to  tha  ralidity  of  his  titta^  and  looght  tha 
aid  of  tha  oonrt  to  lettla  the  mattv  in  hia  faTor.  Thit  ha  had  tht  fight  te 
dOb  Ha  knaw  that  plaintiff  wai  daiming  throogh  hia  agant  tha  right  af 
■aaaion»  and  to  oollaot  tiia  raata.  Thara  ia  no  andanoa  that  any  ana 
adriaad  Staara  that  hia  tax  daad  waa  invalid.  Ffeobably  not  ana  man  in 
thonaandy  oatdda  of  tha  profaaaion,  would  have  known  that  tha  daad 
▼old.  Tha  qnaation  of  ownarahip^  and  tha  qnaatlon  whather  ana  haa  bald 
advaraa  poaaaaaion»  aia  qnaationa  ao  nuzad  with  Uiw  that  a  atatomant  in 
tion  tharato  lay  a  Uyman  ahoald  not  ba  regardad  with  graat  atriotnaaa." 

Bquxtt — Bklxkf  iBOM  JvDaMKKT  OBTAnriD  ST  Fkaudw  — ▲  party  I 
into  a  oonrt  of  equity  and  obtain  relief  from  a  judgment  whioh  haa  bean  ob» 
tained  agalnct  him  by  frand,  accident^  or  miatake  when  there  haa  bean  n* 
negligenoe  or  fraud  on  hia  part:  Brtmmar  t.  Alaoamdert  16  Or.  849;  8  Am.  8tL 
Rep.  801,  and  note;  TVIton  y.  ifofcy,  46  N.  J.  Bq.  68.  See  PSee  ▼•  (Mm.  01 
OaL  129;  25  Am.  St.  Rep.  169,  and  extended  note.  But  the  fraud  upom 
whioh  he  may  auooeaaf  ully  aeek  relief  muat  be  eztrinaio  or  oollateral  to  iSbm 
qneationa  examined  and  determined  in  the  original  aetion.  Henoe  ten^ 
either  in  oommitting  perjury  or  in  proonring  a  witoeaa  to  oommit  it»  ia  noi 
nTailable  aa  a  ground  for  relief  to  eqnitys  /te  y.  CMjs  91  OhL  129|  tf 
8k  Rep.  189^  and  noto  16fr-17L 
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[9»  CALnrOBMA,  MIL) 

^WLkxrouiMST  CoMPoamozr  with  Cbxditobs  ^  Snonav  PuBmunrcm— A 
oompoaitlon  agreement  between  a  debtor  and  hia  eraditora  ia  Told  If 
aeoret  paymenta  are  made  by  the  debtor  or  hia  agent  to  preferred  arad* 
itora  beyond  their  fro  rata  ahare  under  the  agreementi  and  tha  rule  ii 
the  aame  when  anoh  paymenta  are  made  by  frienda  or  relatiFea  af  tha 
debtor,  with  hia  knowledge,  to  induce  a  creditor  to  aign  the  agraemanti 
although  such  paymenta  were  not  made  out  of  the  debtor'a  aaaeta. 

FeAUDULBNT  Ck>MPOBinOV  with  0kXDIIO1I8  —  VlOLATIOIt    OF    AOKiaMMIfli 

—  A  compoaition  agreement  ia  an  agreement  aa  well  between  the  ored* 
itora  aa  between  the  ereditora  and  their  debtor,  by  whioh  eaoh  ereditov 
agreea  to  reoeiTO  the  aum  fixed  by  the  agreement  to  full  of  hia  debt;  and 
a  aacret  agreement,  by  whioh  a  Mend  of  tha  debtor  undertakea  to  pay 
to  one  of  the  ereditora  more  than  hia  pro  rata  ahare,  to  induoe  him  to 
nnito  to  the  oompoaition,  though  the  debtor  ia  not  a  party  thereto^  and 
hia  aaaeto  are  not  diminiahed  thereby,  ia  aa  muoh  of  a  frand  upon  tha 
other  ereditora  aa  if  aueh  agreement  waa  directly  between  tha  debtor  and 
Bueh  ereditor.  Such  an  agreement  Tiolatea  the  equity  and  mutual  ooa« 
fidenoe  between  the  ereditora  upon  which  the  oompoaitton  ia  baaed,  vdi 
randera  it  Toid. 
CNNlTKBtioii  ov  Plsdobd  Stock.  —  Where,  in  aa  action  to  reooTor  for  tha 
aenveraion  of  atock  valued  at  eighteen  thousand  doUara,  and  pledged  aa 
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•Mority  for  aloaa  of  dght  fhouMad  dolIai%  it  appoan  tiial  ttie  prinoipftl 
of  til*  Umii  wm«  paid  at  the  time  of  demand  and  refdaal,  the  pledgee  ia 
gailisr  of  ctmwmrmimp  although  at  that  time  there  waa  intereat  to  tiia 
anMNUit  of  thirty-aeFen  doUan  dne  on  the  loan,  whieh  waa  overlooked  bj 
Wth  partiea^  and  neither  demanded,  tendered,  nor 


Acnoif  to  reoover  the  sum  of  eighteen  thousand  dollani  for 
the  coDTersion  of  mining  stock  Talned  at  that  sum,  and  also 
to  set  aside  a  composition  agreement  between  a  debtor  and  his 
creditors.     Judgment  for  plaintiffs^  and  defendants  appeaL 

Jokm  R.  Jarboe^  W.  8.  Goa^fettow^  and  Edward  B,  7ay(or,  ftr 
the  appellantB. 

WaldewuiT  /•  Jhuha^  for  the  respondents. 

MgFasi«ai!II>9  J.    The  main  qnestion  in  this  case  is  aboat 

the  validity  of  a  composition  deed,  by  which  the  respondents 

and  the  other  creditors  of  appellants  agreed  to  receive  pro  raia 

the  proceeds  of  the  sale  of  appellants'  assets,  and  thereupon  to 

release  them  from  all  claims  and  demands.     Respondents 

contend  that  said  agreement  is  invalid,  because  a  fraudulent 

preference  was  given  to  certain  of  the  creditors  who  signed  it| 

and  the  court  below  so  found.    The  court  found  as  facts  that 

some  of  the  creditors  at  first  refused  to  sign  the  agreement, 

and  that,  to  induce  them  to  sign,  "  some  of  the  relatives  and 

friends  of  the  defendants  did  pay  such  creditors  the  full  amount 

of  their  several  demands,  with  the  knowledge,  but  without  the 

direction,  of  the  defendants,  and  not  out  of  the  assets  of  the 

said  defendants,  nor  under  any  promise  or  expectation  of  re* 

payment,  and  thereby  did  make  a  preference  of  such  creditors, 

and  induced  them  to  sign  the  said  composition;  and  that  such 

creditors  did  receive  a  larger  proportion  or  sum  than  secured 

by  said  agreement;  of  all  of  which  facts  the  plaintiffs,  at  the 

time  of  signing  such  composition,  were  ignorant,  and  upon  the 

discovery  thereof  notified  the  defendants,"  etc 

We  think  that  the  ruling  of  the  court  below  was  right,  and 
in  line  with  the  current  of  authorities.  The  general  rule  is 
correctly  laid  down  in  Story's  Equity  Jurisprudence,  sec.  878; 
and  we  stated  it  quite  fully  in  the  recent  case  of  O'Brien  v. 
Oreenebaum^  92  CaL  104.  It  is  strenuously  argued  by  oounsel 
iar  appellants  that  the  principle  does  not  apply  here,  for  the 
reasons  that  the  payments  to  the  preferred  creditors  were  not 
made  by  the  debtors  or  their  agents;  and  particularly  that 
the  payments  were  not  made  out  of  the  debtors'  assets, — that 
ji,  out  of  the  actual  and  disposable  property  which  they  then 
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bad.    It  is  to  be  noticed,  bowever,  tbat  tbe  appellante  kneir 
of  these  secret  payments  to  preferred  creditors;  and  as  tbe^ 
utmost  good  faith  is  required  in  such  transactions,  the  ap* 
pellants  can  hardly  be  said  to  be  innocent  of  the  imposition 
practiced  upon  respondents.    But  beyond  all  that,  the  rale- 
does  not,  by  any  means,  rest  solely  upon  the  participation  €>€ 
the  debtor  in  the  fraud  and  the  diminution  of  the  actual 
assets.    In  a  composition  agreement,  each  creditor  is  a  partjr 
as  to  each  other  creditor,  as  well  as  to  the  debtor.    ^  Credi* 
tors  sign  upon  the  consideration  that  others  sign  upon  the 
same  terms;  and  if  they  are  deceived,  they  are  misled  into 
an  act  to  which  they  might  not  othermse  have  assented '': 
8ee  Story's  Eq.  Jur.,  sec.  879,  and  notes.    Solinger  t.  Eatie^ 
82  N.  Y.  898,  was  a  case  where  a  brother-in-law  (as  in  the 
ease  at  bar)  had  given  his  note  to  induce  a  creditor  to  sign  a 
composition  deed;  and  in  the  opinion  of  the  oourt  in  thai 
case  there  is  aptly  expressed  the  views  whieh  are  determina* 
tive  of  the  point  in  question  against  appellants  in  the  caso  a4 
bar.    The  court  say:  *^The  agreement  between  the  plaintiiT 
and  the  defendants,  to  secure  to  the  latter  payment  of  a  part 
of  their  debt  in  excess  of  the  ratable  proportion  payable  under 
the  eompoeition,  was  a  fraud  upon  other  creditora    The  &ct 
that  the  agreement  to  pay  such  excess  was  not  made  by  the 
debtor,  but  by  a  third  person,  does  not  divest  the  transaction 
of  its  fraudulent  character.    A  composition  agreement  is  an 
agreement  as  well  between  the  creditors  themselves  as  be-^ 
tween  the  creditors  and  their  debtor.    Bach  creditor  agrees 
to  receive  the  sum  fixed  by  the  agreement  in  full  of  his  debt 
The  signing  of  the  agreement  by  one  creditor  is  often  an  in* 
ducement  to  the  others  to  unite  in  it    If  the  composition 
provides  for  a  pro  rata  payment  to  all  the  creditors,  a  secret 
agreement,  by  which  a  Mend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce 
him  to  unite  in  the  composition,  is  as  much  a  fraud  upon  tho 
other  creditors  as  if  the  agreement  was  directly  between  tho 
debtor  and  such  creditor.    It  violates  the  principles  of  equi^ 
and  the  mutual  confidence  as  between  creditors  upon  which 
the  agreement  is  based,  and  diminishes  the  motive  of  the 
creditor  who  is  a  party  to  the  secret  agreement  to  act  in  view 
of  the  common  interest  in  making  the  composition.    Fair 
dealing  and  common  honesty  condemn  such  a  transaction.^ 

2.  We  think  that  there  was  sufficient  evidence  to  support 
the  finding  of  the  court  that  the  shares  of  stock  mentioned  ia 
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fhe  complaint  were  deposited  by  respondents  with  tbe  appel- 
lants as  secnrity  for  certain  loans  of  money  made  by  the 
latter  to  the  former,  and  not  upon  any  other  account;  and 
that  when  respondents  demanded  said  stock  of  appellantSi 
tben  was  dne  upon  said  loan  account  eight  thonsand  dollars, 
and  thirty-seven  dollars  interest    At  the  time  of  the  de- 
inand,  reepondents  paid  to  appellants  (and  the  latter  recriyed 
H)  the  said  eight  thousand  dollars,  but  nothing  was  said 
about  the  thirty-seven  dollars  for  interest,  and  it  was  not 
paid.     And  it  is  now  contended  by  appellants,  among  other 
things,  that  respondents  did  not  establish  a  technical  conver* 
sioQ  of  the  stock  mentioned  in  the  complaint,  because  said 
thirty-seven  dollars  was  not  paid  or  tendered.     But  it  is  evi* 
dent  tiiat  the  item  of  interest  was  overlooked  or  forgotten  by 
both  parties.    Appellants  did  not  refuse  to  deliver  the  stock 
because  this  item  of  interest  was  not  tendered.    They  re- 
aeived  the  eight  thousand  dollars  as  the  amount  due  on  the 
loan,  and  did  not  demand  or  call  attention  to  the  interest. 
They  delivered  to  respondents,  at  the  time  they  received  the 
eight  thousand  dollars,  other  stocks,  which  had  been  pledged 
m  the  same  way;  and  they  evidently  refused  to  deliver  the 
stocks  mentioned  in  the  complaint  because  they  contended,  as 
they  still  contend,  that  they  were  held  upon  tbe  stock  account 
as  well  as  upon  the  loan  account.    Under  these  circumstances, 
and  without  considering  other  views  presented  on  the  ques- 
tioD  by  counsel  for  respondents,  it  is  sufficient  to  say  that  the 
item  of  interest  was  so  small  whMi  compared  with  the  eight 
thousand  dollars  received,  and  the  eighteen  thousand  dollars* 
worth  of  stock  involved,  that  we  are  justified  in  determining 
the  point  against  appellants  upon  the  maxim,  Ik  minimii  nen 
ctmrtfas. 
Judgment  and  order  affirmed. 


Disiua  AJKTD  OaauficB**  V^uDuudra  OonFOStnov.  — » A  oonpMitioB 
It  k  Toid  St  ts  all  inaooMit  partiM  wlm  Umm  is  sa  agrMUMnl 
ths  debtor  uid  «n«  of  liis  cMditora  whereby  the  letter  ie  giTen  eay 
prcferaaoee  otv  the  otfaeni  WhiU  ▼.  JTwilm  107  K.  Y.  fil8;  1  Am.  St  Repw 
M^  ead  note.  ▲  eompostiioii  Ie  Inrelidatod  where  en  attorney  eeoretly 
eeenree  one  ol  the  ereditore  ol  hie  client  a  aom  in  ezoeee  of  the  fro  raim 
eeeepted  by  the  cyther  ereditores  Bmik  i^0emmer9$  ▼•  Bother,  S8  Ma  S7|  67 
Amu  Repw  SSS,  and  aatended  aotap  ▲  note  eeoretly  gifen  by  a  debtor  ta 
eae  ef  hie  erediton  lor  the  balaaee  of  hie  debt»  to  indvee  him  to  Join  la  a 
kveidt  ffiOh  ▼.  ifomik  es  Tex.  458;  51  Am.  Bep.  MS. 
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flir  Baitk.] 
Ex   PABTB    GOBDAN. 

(81  OALtFOEHIA,  47S.] 

Commm — JtmnDionov — O&dib  to  Show  Oaitbv  m  Pbbsov  —  Habxav 
CoBFua.  —  Whert »  pftrtj  i«  meraly  ■ammoned  under  «d  ord«r  of  oanrft 
to  appear  in  person  and  show  oaoee  why  be  ilioald  not  te  pnnishod  for 
oontempt  in  failing  and  refusing  to  obey  a  prior  order  of  oonrt^  he  hmm 
the  right  to  appear  by  attorney.  That  part  of  the  order  oommandiii^ 
him  to  appear  in  person  is  beyond  the  Jnrisdiotion  of  the  oonrtb  If  h^ 
doei  so  appear  by  attorney  and  offsrs  to  show  eanse^  an  order  for  his  ar* 
vest  for  oontempt  in  not  appearing  personally  is  withonl  JnrisdiotiiOiV 
■ad  he  is  entitled  to  his  disohaige  on  hahetu  eorpua* 

/•  D.  SuUivan  and  JameB  Q.  Maguire^  for  the  petitioner. 
Henry  L  KinoaUky  and  21  /•  Crawley^  for  the  respondent. 

HcFabland,  J.  The  petition  herein  is  by  Solomon  Gordan, 
{Hrajing  that  Robert  Gordan  may  be  restored  to  his  liberty. 

The  facts  are  as  follows:  Robert  Gordan  was  plaintiff  in  an 
action  for  divorce  against  his  wife,  Blka  Gk>rdan.  Judgment 
was  rendered  in  said  case  in  favor  of  plaintiff  therein,  on  De* 
cember  8,  1887,  granting  the  divorce,  but  providing  that  the 
infant  child  of  the  parties,  Leah  Gordan,  until  further  order^ 
*^  be  placed  in  the  charge  and  custody  of  the  grandmc^her, 
Sarah  Patek,  to  be  by  her  sustained  at  the  expense  of  the 
plaintiff,  Robert  Gordan." 

In  January,  1890,  the  said  Sarah  Patek  filed  a  petition,  in 
which  she  stated  that  Gordan  had  been  paying  her  twenty- 
hve  dollars  per  month  for  the  support  of  said  child  down  to 
November,  1889;  that  for  November  and  December,  1889,  ha 
had  not  paid  anything;  and  that  twenty-five  dollars  per 
month  was  not  sufficient.  She  prayed  that  the  court  order 
him  to  pay  fifty  dollars  for  the  two  back  months,  and  for  tha 
future,  forty  dollars  per  month.  Gordan  answered,  and  set  up 
various  reasons  why  such  order  should  not  be  made.  After  a 
hearing,  the  court,  on  January  25,  1890,  ordered  him  to  pay 
said  fifty  dollars,  and  also  thereafter  to  pay  said  Sarah  thirty 
dollars  per  month.  There  seems  to  have  been  no  further 
trouble  until  some  time  in  1891;  but  on  June  27,  1891,  the 
said  Sarah  Patek  filed  another  petition,  in  which  she  stated 
that  in  February,  1891,  said  Gordan  has  ceased  paying  said 
thirty  dollars  per  month.  Whereupon  the  court  made  an 
order,  on  June  27,  1891,  *'  that  said  Robert  Gordan  be  and 
appear  in  person  "  before  the  court  on  July  8,  1891,  to  show 
cause  "  why  he  should  not  be  punished  for  contempt  in  fail- 
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fug  and  reftunng  to  obey  ^  the  order  requiring  him  to  pay  said 
thirty  dollars  per  month,  and  '*  why  he  should  not  pay  the 
oosts  reasonably  Inonrred  in  this  matter."  This  order  was 
•erred  on  Gkxrdan  on  June  29, 1891,  in  San  Francisco,  where 
he  resided,  the  court  making  the  order  being  the  superior 
eoori  in  and  for  the  county  of  Solano.  On  said  July  3, 1891^ 
said  Gordan  appeared  in  court  by  his  attorney,  Herbert  Choyu- 
ski,  whO|  on  behalf  of  (Jordan,  offered  to  file  ihe  sworn  answer 
ef  the  latter,  and  certain  affidavits  in  response  to  the  order  to 
riiow  cause.  But  the  court  refused  to  receive  the  affidavits,  or 
to  hear  the  proceeding  on  its  merits,  because  Gordan  was  not 
personally  present,  and  because  his  counsel  admitted  that 
when  last  seen  he  **  appeared  to  be  in  good  health,"  and  *'  physi* 
caDy  able  to  attend  court"  Whereupon  the  court  ordered  the 
dieriff  to  call  the  said  Gordan  at  the  court-house  door,  and  no 
response  having  been  made  to  the  call,  the  court  entered  an 
order  reciting  the  said  facts,  and  adjudging  that  said  Gordan 
was  guilty  of  contempt  in  not  appearing  personally  in  court, 
and  ordering  a  writ  of  attachment  to  issue  to  the  sheriff,  com- 
manding  him  to  arrest  said  Gordan,  and  hold  him  in  custody 
until  the  opening  of  the  court,  and  then  bring  him  before  the 
courtb  Pursuant  to  said  order,  such  writ  was  issued,  and  Gor- 
dan was  arrested;  and  by  virtue  of  said  writ  the  sheriff  claims 
to  hold  the  said  Robert  Gordan. 

We  do  not  deem  it  necessary  to  examine  the  points  made 
by  petitioner,  that  the  original  order  to  pay  money  to  Sarah 
Patek  was  invalid  because  she  was  not  a  party  to  the  divorce 
suit,  and  that  the  alleged  contempt  having  been  committed, 
if  at  all,  without  the  immediate  presence  of  the  court,  there 
should  have  been  an  affidavit  stating  the  facts  constituting 
the  contempt,  as  provided  in  section  1211  of  the  Code  of  Civil 
Procedure.  The  alleged  contempt  for  which  Gordan  is  held 
in  custody  is,  not  the  refusal  to  obey  an  order  requiring  him 
to  pay  money,  but  his  failure  to  appear  in  person  in  response 
to  the  notice  to  show  cause. 

In  oivil  proceedings,  and  even  in  many  criminal  proceedings 
not  involving  a  felony,  a  party  may  appear  in  person  or  by 
counsel.  Of  course,  in  proper  cases,  he  may  be  taken  under 
attachment  or  warrant  of  arrest;  and  within  certain  territo- 
rial limits,  a  person  may  be  compelled  to  attend  court  as  a 
witness  by  the  process  of  subpoena.  But  in  the  case  at  bar, 
Gordan  was  merely  summoned  to  appear  in  court  on  a  certain 
day,  and  show  cause  why  a  certain  thing  should  not  be  done. 
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He  appeared  on  said  day  by  oounseli  and  offbred  to  ahow 
eause.  This  he  had  a  right  to  do»  and  the  court  should  have 
proceeded  to  hear  and  determine  the  issue  before  it.  That 
part  of  the  order  which  commanded  him  to  appear  in  person 
the  court  had  no  power  to  made;  and  the  subsequent  order 
for  his  arrest,  for  not  appearing  personally,  had  no  jurisdio* 
tional  basis. 

It  is  ordered  that  the  said  Robert  Gordan  be  dischaifad 
from  custody. 

OoMTwaat — Rblhf  sr  Habsas  Oobpui:  8m  ezlMidAd  note  to  Jfi 
▼.  PeopU,  S8  Am.  8t.  B«sw  482|  aofca  to  CommumtnmlA  ▼•  Laei§t  tS 
D60.481 


BioHABDs  V.  Griffith. 

p2  Cauvobhia,  ml] 

Lmrs— PBioBirr  brwun  Judomuit  ahd  ItaneAaa  Lmia  •— ' 

aeoond  mortgtge  i«  givwi  upon  ezpran  mgreemMitilut  thefintmorlgAf* 
■ludl  be  Mtisfied  with  the  money  adTaaoed,  »  Jndgnwiit  ofeditor  of 
mortgAgor  wboie  jadgmmit  ia  dooketod  before  ibe  aatiefootion  and 
oelUtion  of  the  fint  mortgage  or  tbe  reoording  of  tbe  aeoond  mortgage^ 
and  wbo  aabeequently  porcbaaea  tbe  premiaea  al  ezeontion  aalo  under 
bis  judgment^  witbont  notice  of  tbe  agreement  or  nature  of  tbe  deaSn^e 
between  tbe  partiaa  to  tbe  aeoond  mortgage^  baa  a  lien  anparior  to  tbn 
rigbte  of  tbe  seoond  mortgagee.  Tbe  latter  la  not  ontitM,  an  agalnat 
aacb  pnrobaaere,  to  be  aabrogated  to  tbe  rigbta  of  tbe  flsat  mortgagea. 

Lnnrs — PuoBrnr  ov — SuBBOOAnosr.— A  Uen  wiU  be  kept  alira^  nnder 
aome  oironmBtaaoea,  in  faror  of  one  wbo  baa  paid  tbe  lien-boldary  altboogb 
tbe  latter  baa  aatisfied  and  diaoharged  it  of  reoord»  bnt  whara  the  oqnt^ 
ia  alatent  one,  tbe  lien  wiU  not  be  kept  aliro  to  the  prejadioa  sf  a  m^ 
aeqgent  bonaJUU  pnrobaaeR 

H.  V.  Beardatif  for  the  appellant. 

F.  O,  Lush^  and  Chray  and  Sextan^  for  the  respondents. 

Patbrsom,  J.  The  court  below  sustained  the  demurrer  to 
the  complaint,  and  plaintiff  having  declined  to  amend,  judg* 
ment  was  entered  in  favor  of  the  defendants. 

It  is  alleged  in  the  complaint  that  on  November  11, 1884| 
defendant  Bunnel  made  and  delivered  to  Charles  Si  Sure  a 
promissory  noto  for  the  sum  of  $700,  payable  November  11, 
1886,  and  to  secure  payment  thereof  executed  and  delivered 
to  him  a  mortgage  on  certain  lands,  which  are  described;  that 
on  August  2S,  1886,  the  defendants  Griffith  and  Stose  reeov 
ered  and  caused  to  be  docketed  a  judgment  against  said  Bon- 
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nd  for  the  Bum  of  $303.26;  that  on  October  21, 1886,  Bunnel 
made  and  delivered  to  plaintiff  his  promissory  note  for  the 
Bom  of  $1,200,  payable  two  years  after  date,  and  to  secure 
payment  thereof  he  executed  and  delivered  to  plaintiff  a  mort- 
gage on  the  same  property  owned  by  him  and  described  in  the 
St  Sure  mortgage;  that  plaintiff  made  the  loan  of  $1,200  to 
Bunnel  upon  the  express  agreement  with  the  latter  that  the 
St.  Sore  mortgage  should  be  satisfied  and  discharged  by  said 
Bunnel  out  of  the  sum  loaned  to  him  by  plaintiff;  that  there- 
upon the  plaintiff  paid  St.  Sure  the  amount  due  on  the  note 
which  he  held  against  Bunnel  ($904.16),  and  St  Sure  released 
Bunnel  from  the  indebtedness  and  canceled  the  mortgage; 
that  on  November  8^  1886,  an  execution  upon  the  judgment 
lefened  to  was  procured  by  Griffith  and  Stose,  and  that  they^ 
at  execution  sale,  after  due  proceedings,  became  the  purchasers 
of  the  land  described  in  the  mortgage;  that  the  property  was 
sold  at  said  sale  December  11, 1886,  for  the  sum  of  $316.60^ 
and  on  June  23, 1887,  no  redemption  firom  the  sale  having 
been  made,  the  sheriff  executed  and  delivered  a  deed  to 
Griffith  and  Stose;  that  the  St  Sure  mortgage  was  recorded 
August  8, 1885,  and  the  mortgage  to  plaintiff  on  the  day  it 
was  executed* 

Upon  these  facts,  plaintiff  prayed  for  a  foreclosure  of  his 
mortgage,  a  sale  of  the  property,  and  payment  to  him  of  the 
amount  of  $904.16,  with  interest  thereon  from  the  date  of  the 
discharge  of  the  St  Sure  mortgage.  His  contention  is,  thai 
by  virtue  of  his  agreement  ?rith  Bunnel  and  the  payment  and 
discharge  of  the  St  Sure  mortgage,  he  was  subrogated  to  all 
the  rights  of  St  Sure,  and  that  the  lien  which  was  superior  to 
the  lien  of  the  judgment,  though  changed  in  form,  still  sub- 
sists. 

It  will  be  t>b8erved  that  there  is  no  averment  of  fraud,  aod* 
dent,  or  mistake,  or  of  any  real  or  colorable  necessity  on  the 
part  of  plaintiff  to  pay  the  St  Sure  mortgage,  in  order  to  pro- 
tect his  own  interests.  Plaintiff  was  a  mere  volunteer  party 
to  the  transaction.  It  is  not  claimed  that  Griffith  and  Stose 
had  any  notice  of  the  agreement  between  plaintiff  and  Bunnel, 
or  of  the  fact  that  plaintiff  paid  off  the  St  Sure  mortgage  with 
money  procured  from  Bunnel.  At  the  time  they  purchased 
the  land,  the  St  Sure  mortgage  was  satisfied  and  canceled  of 
record.  Before  they  were  informed  of  the  facts  upon  which 
appellant  relies  for  subrogation,  they  changed  their  position. 
They  purchased  the  property  in  good  faith,  for  a  valuable  con* 
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■ideratloii,  witbont  notice  of  appellant's  claim  tbat  there 
a  lien  anperior  to  their  judgment  lien.  We  cannot  aaj  whether 
the  J  would  have  paid  $S16.60|  or  any  other  eumi  for  the  prop* 
erty  if  they  had  known  of  plaintiff's  daimi  but  it  is  sufficient 
to  say,  they  did  change  their  position  before  they  had  mny 
notice  cf  the  facts. 

We  think  the  learned  judge  of  the  court  below,  in  reviewinif 
the  authoritiesi  correctly  held  that  this  case  falls  within  the 
principle  discussed  and  applied  in  PenoM  t.  Shaeffer^  66  CaL 
79.    It  was  there  held  that  a  lien  will  be  kept  alive,  under 
some  circumstances,  in  favor  of  one  who  has  paid  the  lien* 
holder,  although  the  latter  has  satisfied  and  discharged  it  of 
record;  but  that  where  the  equity  is  a  latent  one,  the  lien  will 
not  be  kept  alive  to  the  prejudice  of  a  subsequent  Ixma  fidm 
purchaser:  See  also  0uy  v.  Dvk  Uprey^  16  CaL  196;  76  Am. 
Dec.  618;  Bunn  y.  Lindsay^  95  Mo.  260;  6  Am.  St.  Rep.  48  (a 
case  very  much  like  this);  2  Pomeroy's  Bq.  Jur^  p.  1Q2|  see. 
668.) 

The  judgment  is  afiSrmed. 

LiBNS^  PBiosirr.  ^Ib  the  absenw  of  ftatatory  regoIaftioB,  oominatt  law 
Mtabliflhes  liens  in  the  order  of  their  aoqniiition,  hot  the  eommon  law  has 
been  displaoed  in  many  tftatee  by  statntee  awarding  to  liens  priority  in  tho 
order  of  their  registrationx  Voorki$  t.  Weden^  48  N.  J.  Eq.  642;  S  Am. 
St  Bep.  816,  and  note.  ▲  docketed  Jadgment  has  precedence  OFer  a  prior 
imrecorded  deed  of  which  the  Jodgment  creditor  has  no  notice:  WUoo9  ^ 
Leominster  NoL  Bank^  48  Minn.  641;  19  Am.  St  Rspw  85^  and  note. 


[Im  Bahk.] 

Alvxahdbb  V.  Jaoksob; 

BoHBRVA]»  ev  Lavd  HaiA  mmsK  Oontbaot  vo  PuBOHASii  —  One 

holds  the  equitable  titlo  to  land,  under  a  contract  for  the  pnrbhase  thereof 
may  impress  it  with  a  homestead  lien  the  same  as  if  he  held  the  estate  m 
fee,  except  that  it  is  subject  to  the  claim  of  the  render  for  the  napaid 
purchase-money;  and  if  each  Tcadee  afterwards  aoqoires  the  estate  ia 
fee,  under  the  terms  of  the  oontraot,  the  homestead  claim  will  attach 
thereto,  and  be  saperior  to  any  claim  to  the  land  which  aoorued  after  tiia 
declsration  of  homestead  was  filed  for  record. 

HoMUSTBAD— To  What  Titls  OR  Iktbrbst  will  Attaoh.  —  Whaterer  the 
character  of  the  title  or  interest  in  the  land  held  at  the  tine  of  filing  a 
declaration  of  homestead  thereon,  the  homestead  right  will  attach  to  such 
title  or  interest,  and  whatever  may  inure  to  or  grow  out  of  that  tilio 
will  be  impressed  with  such  right  equally  with  the  original  titU. 
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Hoirrsab  xnanKBL  Equttiblb  TnLv— PuEoiusn  vboh  HmBun 
KonoB  Takes  Smvaor  tow  — WImto  a  wife  filet  a  decUimlioii  of 
■toed  vpoa  land  held  at  eommiuii^  property  by  her  hatband  ander  a 
eontnet  of  parohattb  he  oannot^  by  any  ael  in  whioh  the  doee  not  join, 
ttantfer  taoh  oontKaofc  to  at  to  defeat  the  homettead  daim.  The  hot- 
band  holdt  tnch  eontraot  in  tratt  for  the  eommnnity,  for  the  parpote  of 
perf aeting  the  title;  end  if  he  trtatfert  it  to  a  pnrchater  with  notioe  of 
the  homeetead  elaim,  the  latter  will  take  it  tabjeot  thereto;  and  if  he 
olrtaint  a  oonreyaace  in  fee  from  the  original  Tettdor»  he  holdt  the  land 
■abjeoi  ta  the  claim  of  homettead  by  hit  ▼endor's  wife. 

Bbhbbtsad  vrnwrn,  OomAm  ov  PntaiiAss— Leabilrt  or,  vob  PuBOHita* 

MOVST  ~  PUBCBABMB  VBOM  HnnAHD  TAXB  SuBJIOT  TO  —  SUBBOOATIOS 

— ToBVamBi  ov  Ooiitbaoi;  — Where  a  wife  filet  a  declaration  of  home- 
■toad  on  oommnntty  property  held  by  her  hntband  ander  a  contract  of 
pmebaee^  he  holdt  at  her  tmstee  to  perfect  the  titles  and  a  porohater 
from  him  alone^  with  notice  of  the  homettead  daim,  holdt  tabject  to  the 
humetttad,  i^fter  taoh  pnrehattr  hat  reaelFed  a  conTcyance  from  the 
original  rendor,  he  it  tnbrogated  to  hit  rightt  ander  the  contract  to  at 
to  bo  oatitled  to  rectiTc  the  amount  of  pnrchate-money  paid  by  him  be- 
ftre  he  can  be  compelled  to  convey  to  the  wife  of  hit  Tender;  bat  before 
he  can  pat  her  in  defaalt  for  the  non-payment  of  tach  pnrohase-moneyy 
he  mntt  make  a  demand  apon  her  theref or*  and  notify  her  of  hit  rela- 
tion to  the  property,  and  of  hit  intention  to  daim  a  forfeitoie  under  the 
original  contract;  and  a  mere  demand  by  him  for  the  pottetiion  of  the 
premitet  will  not  put  her  in  tuch  default 

TBBsoa  AVD  PvaoHAsn— OoMTRAOv  OP  Balm — WAim  ov  FoRismnuL 
—  A  provition  for  the  forfeitnre  of  a  contract  for  the  tale  of  land  for 
the  non-payment  of  the  pnrchate-money  at  a  certain  time  it  waived  by 
tiie  tnbtequent  execntion  of  a  deed  to  the  Tcndee  or  hit  attignee  by  the 
original  Tendor. 

TiaDon  AHD  PuBCHAsm— Ck>irnuor  ov  Salb  ~  Foevkitubb  —  Dbkanb 
ABD  NonoB.  —  When  time  it  not  made  of  the  ettence  of  a  contract  for 
the  ttle  of  land,  it  it  incumbent  upon  the  vendor  or  hit  attignee,  who 
would  terminate  the  contract  and  intitt  upon  a  forfeiture^  to  give  notice 
to  the  vendee,  and  a  rtaeonable  time  within  which  to  do  any  act  required 
of  him.  In  tnch  eatei  a  mere  ftilure  to  pay  the  pnrchate-money  at  ma« 
tarity  will  not  ipaofado  avoid  the  agreement;  bat  the  vendor  mutt  give 
notioe  of  hit  intention  to  forfeit  it  after  demand  and  raf atal  to  make  the 
required  payment* 

Wright  and  Hagm^  tor  the  appellant 

L  J.  Maddwt^  for  tho  reepondenta. 

HABBI80N,  J.  The  defendant  W.  A.  Jaoksont  in  the  year 
18Bi»  pnrcbased  from  Charles  Crocker  the  property  described 
b  the  complaint,  for  the  sum  of  $150,  paying  a  portion  of  the 
price,  and  taking  from  him  an  agreement  for  a  conveyance  upon 
the  payment  of  the  remainder  in  two  equal  payments  within 
liz  and  twelve  months  thereafter.  In  September  of  that  year 
Jackson  erected  a  dwelling-house,  and  made  other  improve- 
aenis  apon  the  land,  at  a  cost  of  about  thirteen  hundred  dol- 
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lare,  and  upon  the  completion  of  the  house,  the  defeDdanta, 
with  their  ohildren,  moved  into  the  house,  and  have  since  oc- 
cupied it  as  their  home.    The  money  paid  for  the  purchase  o£ 
the  lots  and  the  construction  of  the  dwelling-house  was  tbe 
community  property  of  the  defendants,  and  on  August  12, 
1885,  the  defendant  Mary  duly  executed  and  acknowledged 
a  proper  declaration  of  homestead  upon  said  land  and  dwell* 
ing-house,  and  on  the  same  day  filed  it  for  record  in  the  office 
of  the  county  recorder  of  said  county*    Jackson  made  a  further 
payment  on  account  of  his  purchase  from  Crocker,  in  October, 

1885,  and  took  from  him  a  new  agreement  providing  for  the 
payment  of  the  remainder  in  thirty  days;  and  on  February  8, 

1886,  he  paid  a  still  further  sum,  and  took  an  agreement  pro* 
viding  for  the  payment  of  the  remainder  in  thirty  days  from 
that  date.    Each  of  these  agreements  contained  the  followinif 
clause:  "  If  paid  as  above  stated,  with  three  dollars  as  cost  cf 
conveyance,  the  above-named  W.  A.  Jackson  will  be  entitled 
to  a  deed  for  the  above-described  lots;  other?rise  this  agree- 
ment becomes  null  and  void,  and  the  amounts  now  paid  shall 
be  forfeited.    If  forfeited,  the  said  W.  A.  Jackson  shall  there- 
after be,  and  he  hereby  consents  to  be,  tenant  of  Charlee 
Crocker,  liable  to  be  dispossessed  upon  three  days'  notice." 
At  the  time  the  last  agreement  was  given  him,  there  was  un- 
paid upon  the  contract  price  of  the  lots  the  sum  of  $47.21. 
October  6,  1887,  the  plaintiff  made  an  agreement  with  the 
defendant  W.  A.  Jackson  for  the  purchase  of  said  dwelling- 
house  and  improvements  for  the  sum  of  fifteen  hundred  dol- 
lars, less  such  an  amount  as  was  to  be  paid  to  Crocker  upon 
the  agreement  for  the  conveyance  of  the  land,  and  at  the  same 
time  Jackson  made  the  following  indorsement  upon  the  agree- 
ment of  February  8,  1868,  vis.: — 

"  I  hereby  surrender  and  relinquish  all  claims  to  receive  a 
conveyance  of  the  within  property  to  W.  H.  Alexander,  and 
authorise  him  to  take  and  demand  the  oonveyanoe  thereibr  in 
his  own  name. 

**  Dated  MoDBcrro,  October  6, 1887. 

•W.  A.  jAOKsQir*; 

and  delivered  the  same  so  indorsed  to  the  plaintiff,  receiving 
from  him  one  hundred  dollars  as  part  payment  for  the  im- 
provements. A  few  days  thereafter  the  plaintiff  presented  the 
agreement,  with  the  indorsement,  to  Crocker,  and  received 
from  him  a  conveyance  of  the  land,  paying  him  the  balance 
on  said  purchase  price,  amounting  at  that  date  to  $40.21^  and 
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4MII  file  28lh  of  October  placed  the  deed  on  record  in  the  coanty 
leeorder'e  office.    On  the  8d  of  November,  1887,  the  plaintiff 
paid  to  Jackeon  the  farther  sum  of  $326,  and  executed  to  him 
bia  promissory  note  for  $1,000,  with  a  mortgage  upon  the  prop- 
erty to  secure  its  payment,  thus  completing  the  payment  of 
the  $1^600  under  his  agreement  for  the  purchase  of  said  im- 
prorements.    Immediately  after,  he  demanded  possession  of 
the  land  and  premises  from  the  defendants,  which  was  refused, 
and  in  May,  1838,  commenced  this  action  in  ejectment  to  re- 
eoiTBr  possession  thereof    The  defendant  Mary  had  no  knowl- 
edge or  notice  of  the  plaintiff's  right  or  title  to  the  land  and 
psemisea  until  November  6, 1887.  and  at  the  time  of  his  de- 
mand £ar  the  possession,  repudiated  any  interest  of  his  therein. 
The  defendant  Mary  has  alone  made  answer  to  the  com- 
plaint, and  alleges  theorein  her  claim  of  homestead,  and  the 
invalidity  of  her  husband's  assignment  of  the  agreement  to 
the  plaintiff.    It  does  not  appear  whether  the  defendant  W.  A. 
Jackson  was  ever  served  with  the  summons  in  the  action  or 
not,  but  the  court  found  that  he  refuses  to  make  answer  to 
plaintiff's  complaint^  or  to  join  with  defendant   Mary  in 
making  answer  thereto.    The  action  was  tried  by  the  court 
without  a  jury,  and  judgment  was  rendered  against  plaintiff, 
and  in  favor  of  the  defendant  Mary  alone.    From  this  judg- 
ment the  plaintiff  has  appealed  upon  the  judgment  roll. 

Upon  the  execution  of  the  contract  of  sale  by  Crocker  to 
Jackson  on  the  8th  of  February,  1886,  the  latter  became  vested 
with  the  equitable  title  to  the  land,  and  thereafter  Crocker 
held  the  legal  title  to  the  land  in  trust  for  Jackson,  to  be  con- 
veyed to  him  upon  the  payment  of  the  remainder  of  the  pur- 
chase price.  The  estate  in  the  land  thus  conveyed  was  subject 
to  be  impressed  with  the  lien  of  a  homestead  as  fully  as  an 
estate  in  fee.  The  declaration  of  homestead  thereon  was  sub- 
erdinate  to  the  rights  or  claim  of  Crocker,  but  upon  the  ripening 
ef  the  equitable  estate  into  a  fee  by  a  conveyance  to  Jackson 
sf  the  legal  title,  in  accordance  with  the  terms  of  the  agree- 
ment, the  homestead  claim  would  attach  to  the  fee  and  be 
superior  to  any  claim  to  the  land  which  accrued  after  the 
declaration  of  homestead  was  filed  for  record.  The  Civil  Code 
does  not  require  a  person  who  desires  to  make  a  declaration  of 
homestead  to  have  a  fee  in  the  land,  or  any  particular  title 
thereta  ^The  homestead  consists  of  the  dwelling-house  in 
which  the  claimant  resides,  and  the  land  on  which  the  same 
is  situated,  as  in  this  title  provided  ":  Sec  1237.    *"  From  and 

Am.  8k  awn  y<n-  XXVIL— u 
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after  the  time  tbe  declaration  is  filed  for  record,  the  premisea 
therein  described  constitute  a  homestead  **:  Sec.  1265.  What* 
ever  be  the  character  of  the  title  or  interest  in  the  land  held 
at  the  time  of  the  filing  of  the  declaration,  the  claim  will  at-^ 
tach  to  sach  title  or  interesti  and  whatever  may  inure  to  or 
grow  out  of  that  title  will  be  impressed  with  the  lien  equally 
with  the  original  title:  Ifoortf  ▼•  SeaveSf  16  Ean.  150;  Stinaan 
▼.  RiehaYdson,  44  Iowa,  873;  MeKee  ▼.  WUeox^  11  Mich.  859; 
83  Am.  Dec.  743;  MeCabe  v.  MaxzueheUi^  13  Wis.  478;  Thomp* 
son  on  Homesteads,  sees.  170-172. 

After  the  declaration  of  homestead  had  been  filed  by  Mary^ 
her  husband  could  not,  by  any  act  in  which  shcdid  not  join, 
transfer  the  estate  created  by  the  contract  with  Crocker,  and 
upon  which  the  homestead  claim  had  been  impressed.    The 
instrument  by  which  the  estate  was  created  was  not  itself  the 
estate  in  the  land,  but  the  evidence  by  which  that  estate  waa 
manifested,  and  in  accordance  with  whose  terms  such  estate 
could  be  ripened  into  a  fee.    This  instrument,  being  in  the 
name  of  Jackson,  was,  after  the  declaration  of  homestead  waa 
filed,  held  by  him  in  trust  for  the  community  for  the  purpose 
of  perfecting  the  title  to  the  land  represented  thereby,  and 
without  any  right  by  his  indiyidual  assignment  thereof  to 
alienate  the  estate  which  it  represented.   The  statute  has  con« 
ferred  upon  the  wife,  as  well  as  the  husband,  the  right  to  cre« 
ate  a  homestead  out  of  the  community  property,  and  when  the 
wife  has  made  the  declaration,  the  husband  is  bound  by  ita 
eflect  as  fully  as  though  the  declaration  had  been  made  by 
himself.    Although  Jackson  had  the  opportunity,  by  reason 
of  the  instrument  being  in  his  name,  to  make  a  transfer  of  the 
right  to  receive  a  conveyance  from  Crocker  by  mere  indorse* 
ment  upon  the  instrument,  yet  the  effect  of  such  transfer  ta 
the  plaintiff,  who  took  it  with  full  knowledge  of  the  circum* 
stances  under  which  Jackson  had  held  it,  and  of  the  rights  of 
defendant  Mary  in  the  land  which  it  represented,  was  to  ren* 
der  it,  in  the  hands  of  the  plaintiff,  subject  to  the  same  trust 
as  it  was  in  the  hands  of  Jackson,  and  make  him  a  trustee 
thereof  for  the  same  purposes  as  was  Jackson. 

The  court  finds  that  at  the  time  of  the  assignment  to  the 
plaintiff,  and  long  prior  thereto,  the  *^  plaintiff  had  full  actual 
knowledge  and  notice  of  said  declaration  of  homestead,  and 
that  defendant  Mary  claimed  and  occupied  the  premises  as  a 
homestead";  and  that  on  the  sixth  day  of  October,  1887,  the 
plaintiff  made  the  agreement  with  Jackson  for  the  purohi 
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nf  iht  dweUing-liOQSe  and  improvements  on  the  land,  and  that 
OD  thai  day  Jackfloo  made  the  transfer  of  the  agreement  here- 
inbefim  set  ooi;  and  that  ^  the  plaintiff  never  received  any 

ignment  or  made  any  oontract  for  the  purpose  of  cheating 
defendant  Mary  out  of  her  homestead.''  Assuming,  then, 
as  we  must  &om  these  findings,  that  the  transaction  between 
Jackson  and  the  plaintiff  was  in  good  faith  towards  the  de- 
fmdant  Mary,  and  that  the  plaintiff  received  the  transfer  of 
the  Crocker  agreement  with  full  knowledge  that  the  land 
therein  deeoribed  was  impressed  with  the  homestead  claim, 
and  waa  charged  with  knowledge  of  the  law  that  such  home- 
stead, or  the  means  by  which  the  title  to  the  land  was  held, 
ooold  not  be  alienated  by  Jackson  alone,  we  must  hold  that 
the  plaintiff  became  in  equity  merely  the  custodian  of  the 
right  to  obtain  the  deed,  and  that  when  he  received  the  deed 
from  Crocker,  he  held  the  legal  title  to  the  laud  thereby  con« 
veyed  in  trust  for  the  Jacksons  according  to  their  rights, 
and  subject  to  the  homestead  claim  of  the  defendant  Mary. 

The  court  does  not  find  that  the  plaintiff  ever  made  any 
purchase  of  the  land  from  Jackson,  but  that  they  merely 
''made  an  agreement  for  the  purchase  and  sale  of  said  dwell- 
ing-house and  improvements,"  and  it  appears  from  the  findings 
that  Jackson  did  not,  by  the  terms  of  his  assignment  of  the 
contract,  attempt  t  >  transfer  to  the  plaintiff  any  right  to  the 
land,  the  assignment  itself  being  but  the  equivalent  of  an  au- 
thority to  the  plaintiff  to  receive  from  Crocker  in  his  own  name 
the  deed  provided  for  therein.  Viewing  these  transactions  in 
the  light  of  the  circumstances  under  which  they  were  had, 
and  considering  that  they  were  had  without  any  purpose  to 
deprive  the  defendant  Mary  of  her  homestead,  we  can  only 
say  that  the  good  faith  under  which  the  plaintiff  then  acted, 
as  well  as  all  principles  of  equity,  will  prevent  him  from  say- 
ing now  that  he  thereby  acquired  any  estate  in  the  land  which 
be  can  hold  adversely  to  her,  or  that  his  relation  to  her  is 
other  than  that  of  a  trustee  of  the  estate  so  acquired  by  him. 

The  respondent  Mary  was  not,  however,  by  virtue  of  such 
relation,  entitled  to  demand  that  the  plaintiff  should  imme- 
diately make  a  conveyance  to  her  of  the  land.  Although  he 
held  tiie  land  in  trust  for  the  defendants,  as  a];)ove  stated,  still, 
it  was  subject  in  his  hands  to  the  same  superior  claim  for  the 
unpaid  amount  of  the  purchase-money  that  it  was  in  the  hands 
of  Crocker,  and  until  that  claim  had  been  satisfied,  Mary 
oould  not  demand  a  conveyance  from  him.    The  plaintiff 
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could  not,  however,  assume  a  hostile  relation  to  her  until  after 
she  had  herself  renounced  her  obligation  to  discharge  this 
claim. 

The  provision  for  a  forfeiture  at  the  maturity  of  the  time 
fixed  in  the  agreement  for  such  payment  had  not  been  enforced 
by  Crocker,  and  his  subsequent  execution  of  the  deed  to  plain- 
tiff was  a  recognition  by  him  that  such  forfeiture  had  been 
waived.  If  it  should  be  conceded  that  that  provision  was  not 
extinguished  by  his  failure  to  avail  himself  of  it  at  the  time  it 
accrued,  yet  it  could  not  afterwards  be  enforced  without  a  de* 
mand  for  payment  on  his  part,  and  a  refusal  on  the  part  of 
Jackson:  Armstrong  v.  Pierson^  5  Iowa,  317.  **A  condition 
involving  a  forfeiture  must  be  strictly  interpreted  against  the 
party  for  whose  benefit  it  is  created  ":  Civ.  Code,  sec.  1442. 
When  time  is  not  made  of  the  essence  of  the  contract,  it  is  in- 
cumbent upon  the  party  who  would  terminate  the  contract  to 
give  notice  to  the  other,  and  a  reasonable  time  within  which 
to  do  any  act  required  on  his  part,  before  he  can  be  absolved 
therefrom.  By  the  terms  of  the  agreement  with  Jackson, 
Crocker  had  a  right,  in  case  of  non-payment,  to  declare  the 
agreement  null  and  void,  and  the  previous  payment  forfeited. 
Mere  failure  to  make  the  payment  did  not  ipso  facto  make 
the  agreement  void,  except  at  the  option  of  Crocker,  and  such 
option  must  have  been  expressed  by  proper  notice  to  Jackson. 
Tlie  plaintiff  could  not  enforce  this  claim  assigned  to  him  by 
Crocker  upon  any  other  terms  than  could  Crocker,  and  his 
failure  to  make  a  demand  for  the  payment  left  the  agreement 
still  in  force. 

The  plaintiff  obtained  the  deed  from  Crocker,  October  15th, 
and  *' immediately  after  November  8d,"  that  is,  as  early  as 
November  4th,  made  a  demand  upon  the  defendants  for  the 
possession  of  the  premises.  No  demand  was  made  by  him  for 
the  purchase  price,  nor  did  he  give  any  notice  that  he  elected 
to  treat  the  agreement  at  an  end.  Considering  the  relation 
which  he  bore  to  the  defendants  in  respect  to  the  title  to  the 
land  held  by  him  for  them,  he  was  not,  at  the  time  of  his  de- 
mand for  the  possession,  or  at  the  commencement  of  this 
action,  entitled  thereto.  The  fact  that  when  he  made  such 
demand  the  defendant  Mary  repudiated  his  title  is  immaterial 
She  did  not,  until  the  6th  of  November,  have  any  knowledge 
that  he  had  any  interest  in  the  premises,  or  was  entitled  to 
receive  the  unpaid  portion  of  the  purchase-money,  and  after 
she  had  such  knowledge,  no  demand  was  made  upon  her.     It 
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was  iDCombent  on  him,  in  ord«r  to  pnt  her  in  default,  to  in- 
fiDrm  her  of  his  relation  to  flie  propertjr,  and  his  failure  to  do 
80  took  from  her  repudiation  of  hia  daim  all  significance. 

At  the  trial  of  the  oanaOi  the  equitable  defense  presented 
in  the  answer  was  considered  by  the  oourti  and  many  trans- 
actions  between  the  jdaintiff  and  the  defendants  not  presented- 
by  the  answer  were  incorporated  by  it  into  its  findings.  It  is 
evident  that  the  parties  presented  to  the  eourt  their  respective 
rights  to  the  premises  without  much  regard  to  the  form  of  the 
pleadings,  and  that  the  judgment  of  the  court  was  based  more 
upon  the  facts  disclosed  at  the  trial  than  upon  the  issues  pre- 
sented for  triaL  In  its  judgment,  the  court  directs  that  the 
defendant  Mary  pay  to  the  plaintiff  the  balance  of  the  pur* 
chase  price  on  the  lots  in  question,  but  makes  no  direction  to 
the  plaintiff  respecting  a  conveyance  thereof!  There  is  no 
averment  in  her  answer  of  any  ofier  by  her  to  pay  to  the  plaintiff 
this  amount  of  money,  and  the  plaintiff  commenced  his  action 
without  making  any  demand  therefor.  Unless  the  judgment 
should  direct  a  conveyance  from  the  plaintiff,  upon  the  pay« 
ment  of  the  money  for  which  he  holds  the  title  as  security,  the 
payment  by  Mary  would  still  leave  the  question  of  title  to  the 
premises  unsettled. 

Considering  the  entire  case  as  presented  by  the  record,  we 
are  of  the  opinion  that  complete  justice  can  be  best  adminis- 
tered to  all  parties  by  reversing  the  judgment  and  directing  a 
new  trial,  with  leave  to  the  parties  to  amend  their  pleadings  as 
they  may  be  advised,  and  it  is  so  ordered. 


PiTUisov,  J.,  dinented,  and  daimad  that  aa  tba  plaintiff  Alanadar,  aa  tlia 
graataa  of  Orookar,  baoama  yaatad  with  tha  lagal  titla  to  tha  land  and  all  of 
Ooekar^a  righta  nndar  tha  oontraot  to  anfot^  it  aa  againat  tha  Jaekaon%  hia 
damand  lor  tha  poaaaiaion  of  tha  pranuaaa  alone  waa  anffioiant  notioa  to  them 
that  ha  olaimad  a  forfaitora  on  aooonnt  of  their  failnre  to  pay  him  the  bal« 
anea  of  tha  pnrchaaa  prioa»  whioh  ha  had  paid  to  Oroeker.  In  thia  oonnaetion 
Judge  Pataraon  laid:  "If  Crocker  had  made  a  demand  for  poeeesrion  of  tha 
premiaea.  it  would  haya  bean  the  oleareat  kind  of  a  notioe  that  ha  olaimad  a 
lorfeitnra  aa  aooonnt  of  a  fulnra  to  pay  the  halanoa  of  the  pnrohaae  price. 
It  than  would  haya  been  tha  dnty  of  the  defendanti^  if  they  deaired  to  avoid 
the  forfeiture^  to  immediately,  or  aa  icon  aa  they  coald  do  eo^  tender  tha 
aoioont  remaining  unpaid.  The  same  dnty  waa  owing  to  plainti£(  the  grantee 
ef  Orockar*  Hia  damand  waa  a  proper  one  to  make,  and  waa  nnndatakahia 
proof  of  hia  olaim  of  forfeiture,  and  the  right  to  poaeesaion  under  the  terma  of 
the  contract:  Pomeroy  on  Speoiiio  Perfonnance,  eea  393;  Doe  ▼.  Bkdit  i 
Meea.  k  W.  402;  Dendy  t.  Nkholl,  4  Com.  a,.K.  a,  370.  Instead  of  olbr. 
ing  to  pay  the  balance  dne^  as  she  ought  to  have  done,  Hra.  Jackaon  "  lapu- 
diated  any  right,  title^  or  interest  of  plaintiff  in  or  to  said  premiae^  Mid 
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refused  ftiid  ever  linee  bat  refued  to  deUver  the  aame,  and  A»  offer 
been  made  by  defendante  or  either  of  them  to  pay  plaintiff  the  bahuioa 
the  purchase  price.     **  Under  the  oontraet^  payment  of  the  porohaae 
was  a  oondition  preoedenk    The  parttee  intended  —  and  their  intentioQ  im 
expreased  in  olear  language — that  the  fee  ahonld  not  paaa  until  the  pnrnhw 
money  was  fully  paid.    Before  defendant  Mary  ean  olaim  a  deed  or  the  ligbt 
:to  retain  the  possession  given  under  the  oontraot^  she  most  pay  the  pnrohas* 
price.    She  cannot  claim  under  the  contraoti  and  at  the  same  time  repndiftt* 
it.    The  legal  title  is  in  plainti£EL    He  paid  a  Taluable  oonsideration  for  ii^ 
and  if  the  defendants,  or  either  of  them,  haTO  any  defense  to  his  olaim  for  tla^ 
possession,  it  must  be  an  equitable  defense.    One  who  asks  the  interpoaitioia 
of  a  court  of  equity  between  himself  and  the  owner  of  the  legal  tiUe  miis# 
show  that  he  is  not  in  fault.    That  he  who  seeks  equity  must  do  eqnity,  and 
do  it  promptly,  it  a  rule  especially  applicable  to  oontraots  of  this  kind,  and 
particularly  m  this  states  Qrem  t.  OovUland,  10  OaL  d24|  70  Am.  Dee.  72Sw 
Defendant  Mary  had  notice  of  plaintiffs  olaim  as  early  at  least  as  November 
4,  1887i  and  had  full  notice  of  his  rights  two  days  later.    This  action  was  not 
commenoed  until  May  8,  1888.    The  oourt  finds  that  eaoh  of  the  defendaote 
was  at  all  times  able  to  pay  the  balanoe  of  the  purchase  prioe.    Neither  of 
them  offered  to  do  sOb    Six  months  had  passed  before  plaintiff  oommenowt 
this  action.    In  view  of  the  fact  that  no  tender  of  the  balance  had  been  mado 
up  to  that  time,  it  is  not  likely  that  a  oourt  of  equity,  after  snbh  delay  witli* 
out  excuse,  would  have  reUered  the  defendant  Mary  from  the  forfeiture  that 
had  been  incurred,  even  if  she  had  ofifored«  in  her  answer,  to  pay  the  balanoo 
and  all  oosts  that  had  been  incurred  by  the  plaintiff;  but  not  only  was  no  anoh 
offer  made,  but  she  still  repudiates  tiie  olaim  of  tiie  plaintifl^  and,  so  far  aa 
the  record  shows,  still  denies  that  he  has  any  interest  in  the  proper^,  or 
that  the  defendants  owe  him  any  duty.    To  entitle  a  party  who  is  in  defaolt^ 
under  such  oircumstanoes,  to  relief,  it  must  appear  that  he  has  promptly  and 
in  good  faith  offered  to  do  what  his  oontraot  required  him  to  dob  and  neither 
infancy  nor  ignorance  of  his  rights  is  a  sufficient  excuses  Pomeroy*s  Bq.  Jnc, 
sec.  462;  Conrad  ▼.  LiruUe^,  2  GaL  170;  Steele  t.  Brandk^  40  OsL  11;  Gre^  t. 
TMa,  43  Csl.  364;  Hkka  ▼.  LaveU,  64  Osl.  18,  20;  49  Am.  Rep.  670;  MankaH 
T.  Meane,  12  Oa.  68;  66  Am.  Deo.  444;  Crose  ▼.  Omrmm,  8  Blackf.  188;  44 
Am.  Dea  742;  McOktrtqf  t.  Qoheif,  81  Iowa,  509;  Jmum  ▼.  SMOne,  29  Mo. 
853;  60  Am.  Deo.  693;  WeOe  ▼.  Sndih.  2  Bdw.  Oh.  83;  Hancock  v.  OarUo^  6 
Gray,  68,  69.    The  indulgenoe  or  non-action  of  the  plaintiff  from  the  time  ho 
demanded  possession  until  the  oommenoement  of  this  action  cannot  bo  takea 
as  a  waiver  of  the  forfeiture:  Kerm  t.  MeKean^  66  OaL  416.    'The  vendor 
is  not  Itonnd  to  wait  indefinitely  after  the  failure  of  the  pnrehaser  to  oomplj 
with  the  terms  of  his  agreement.    If  the  payments  are  not  made  whendns^ 
he  may,  if  out  of  possession,  bring  his  ejectment^  and  recover  possession's 
Central  Pac,  R.  S,  Co.  v.  Mydd^  69  OsL  690.**   The  lower  court  adjudged  and 
decreed  "  that  defendant  Mary  Jackson  pay  to  plaintiff  the  sum  of  f47.2l, 
balance  of  parohase  price  paid  on  the  lots  involved,  with  interest  on  the  same 
at  seven  per  cent  per  annum  from  date  hereof."    Of  this  Judge  Patenon  sayss 
**  In  this  I  think  the  court  erred.    There  is  no  power  in  a  court  of  equity  to 
grant  relief  on  a  ground  not  claimed,  and  on  which  one  of  the  parties  has  nol 
had  an  opportunity  to  bo  heard.    The  question  whether  defendant  Mary 
should  bs  relieved  from  the  forfeiture  was  not  in  issue,  and  the  oourt  oonld 
not  consider  it:  People*s  Bank  v.  UiicheU,  78  N.  T.  416l    Bven  where  OTi* 
denoe  was  given  of  an  offer  to  pay  the  full  amount  due  after  the  action  mm 
commenced,  this  court  held  that  it  was  new  matter  whioh  ought  to  have  beoft 
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flaftdfld:  Begler  t.  Xddp,  53  OU.  0M.  •  •  •  •  At  additional  eTidaiioa  of  the  in* 
jnstioe  of  aUowing  the  defendanii,  after  anoh  oondnot^  to  taodMr  to  plaintitf 
iSku  lialanoo  of  tho  pnrchaae  prioe^  and  reqoira  him  to  oonrey  the  legal  title  to 
tkem,  it  appean  from  tho  record  that  the  plaintiflf  paid  the  foil  v^ae  of  the 
property  to  Jaokaon,  and  that  the  latter  and  hit  wife  have  ever  tinoe  remained 
in  poawesioo  of  the  property.  The  reoord  does  not  ahow  affirmatiTely  that 
tiie  defendant  Mary  hat  had  the  beaefit  of  the  money  paid  by  plaintiff  to  her 
hnuband;  bat  aa  the  money  paid  was  oommnnity  fnnds,  and  they  bare 
always  lired  together,  it  most  be  presnmed  that  they  enjoyed  it  joinUy." 

HoiuRBAD  OK  Lahd  undbb  Odntbaot  TO  FoBOOAStL  —  Bomettead 
amy  be  olaimed  in  land  which  the  party  in  posaeaaion  it  under  contract  to 
porehaae:  McKee  t.  Wilcox,  11  Mich.  358;  83  Am.  Dec  743.  As  to  what 
titie  ia  necessary  or  sufficient  to  support  a  homestead,  tee  extended  note  to 
Frvor  T.  atone,  70  Am.  Deo.  344;  Blue  t,  Bkie^  88  DL  9;  87  Am.  Dee.  267. 
Oae  who  pnrobaaea  land  and  pays  part  of  the  puohate*money  becomes 
thereby  entitled  to  a  bomettead  theraini  Dortdk  ▼•  Benitmt  98  N.  0.  190;  2 
Am.  St.  Rep.  331«  and  note. 

VslfDOS    AHD    PUBGHASSB  —  BbVAOB    OF   OOHTRAOT  TO   PVROHABl. — A 

Wider  can  be  depriyed  of  hit  right  to  reooTor  damages  for  a  breaoh  of  a 
eontraet  to  purchase  only  by  some  aot  ooostitiitiiig  ft  waiTort  AUem  ▼•  JfoJk% 
m  Mioh.  388}  24  Ant.  Q^  Bep.  1 26^  and  aotSi 
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YnnMXB  AVD  PuBiwaawi  —  AaimitutT  bbtwjudi  a  LAMiy-owxmm  i«» 
AvoKKSR  PcBaoH»  BT  Whick  THi  Lattib  IB  AuTHOBTiXD^  withia  ft 
time  designated^  to  sell  oertain  real  property  and  to  retain  for  his  oom- 
mission  whateyer  shall  be  realised  orer  a  price  named,  creates  a  relation 
between  tho  parties  more  like  that  of  Tender  and  purchaser  than  that  of 
prinoipal  and  ageati  and  any  sals  agreed  to  be  made  by  the  latter  must 
be  regarded  as  mads  in  the  capacity  of  Tendory  and  not  as  on  account  of 
the  land-owner. 

TmwB  An  PuBOHisnL— Lahim^whis  bis  No  Biobt  lo  a  Dnoflur 
Paid  OH  Aooomrr  or  a  Sals  of  his  land  when  such  sale  is  made  by  one  who 
has  been  gi^en  the  right  to  sell  the  land  and  retain  the  proceeds  in  sz* 
ssss  of  a  sum  named,  and  the  sals  was  upon  the  express  condition  thai 
the  deposit  was  to  bs  returned,  and  the  sale  eanceled,  if  a  title  insurance 
sompany  should  refuse  to  insure  the  title^  and  such  company  had  so  ro- 
fossd  after  eocamining  snob  tiUe,  though  after  such  refusal,  and  after  tbo 
oontraet  of  sals  had  been  canceled,  it  determined  to  insure  the  title. 


Action  against  Baston,  Eldridge,  &  Co.,  a  oorporation,  to 
wrer  moneys  receiyed  by  it  on  account  of  the  sale  of  plain* 
tiff's  land.    Judgment  for  the  defendaoti 

/•  T.  Roger$^  for  the  appellants. 

A.  C.  EUiSf  for  the  respondent 
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Harbison,  J.    The  plaintiffs  executed  to  the  defendant  tbe^ 
following  instrument:  — 

**  We  hereby  authorise  Eastoo  and  Eldridge,  for  ua,  and 
within  five  days  from  date  hereof,  and  until  this  authority  £» 
canceled  in  writing  by  us,  to  sell  for  the  sum  of  $10  000 — net 
dollars — the  following  described  property,  situated  in  the  city^ 
and  county  of  San  Francisco,  state  of  California,  to  wit:  *  All 
of  block  985,  outside  lands;  and  we  will  pay  said  Easton  anci 
Eldridge  a  commission  of  all  over  said  sum  of  $10,000,  net^ 
for  which  they  may  sell  said  property  with  our  consent' 

*'  Witness  our  hand  and  seal  this  twenty-fourth  day  of  An-- 
gust,  A  D.  1887.  "  C.  B.  Hobson. 

«*  a  H.  ROBINSOH.** 

Thereafter,  on  fhe  same  day,  the  defendant  bargained  witb 
one  Z.  S.  Eldridge  for  the  sale  of  the  land  at  the  price  of 
$10,500,  upon  the  condition  that  the  title  to  the  property  would 
be  insured  by  the  Title  Insurance  Company,  and  received  from 
him  $1,050  as  a  deposit,  agreeing  to  return  the  same  in  case 
the  insurance  company  would  not  insure  the  title,  giving  to- 
him  the  following  receipt:  — 

"  San  Pranctsco,  August  24,  1887. 

*^  Received  of  Z.  S.  Eldridge  the  sum  of  one  hundred  dollars^ 

being  deposit  on  purchase  of  block  935,  outside  lands.    Price 

agreed  upon,  ten  thousand  five  hundred  dollars  ($10,500)  in 

gold  coin.    Thirty  days  allowed  for  search  of  title,  and  if  title 

is  found  imperfect  and  cannot  be  made  good,  said  deposit  will 

be  returned, 

'*  Easton,  Eldribgb,  &  Co.,  Agents.'* 

A  similar  receipt  for  $950  was  given  the  next  day. 

The  Title  Insurance  Company  refused  to  insure  the  title^ 
and  thereupon,  before  the  expiration  of  the  thirty  days,  vis.^ 
September  6th,  the  defendant  repaid  the  deposit  to  Eldridge* 
The  plaintiffs  commenced  this  action  to  recover  from  the  de> 
fendant  the  money  paid  it  by  Eldridge,  upon  the  theory  that 
the  money  so  paid  was  received  by  the  defendant  in  its  capa- 
city as  agent  of  the  plaintiffs,  and  was  their  money  in  its  hands 
the  moment  it  was  received  from  Eldridge.  The  court  ren* 
dered  judgment  in  favor  of  the  defendant,  from  which,  and  an 
order  denying  a  new  trial,  an  appeal  has  been  taken. 

The  relation  of  the  defendant  to  the  plaintiffs  was  not  that 
of  a  mere  agent.  While  its  authority  to  sell  the  land  was  de- 
rived from  the  plaintiffs,  yet  the  sale  was  to  be  made  for  its 
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own  accoant  and  benefit,  as  well  as  for  that  of  the  plaintiffs. 
AlftboQgh  the  authority  to  sell  was  not  so  coupled  with  an  in- 
terest as  to  create  in  the  defendant  an  interest  in  the  land,  or 
to  prevent  the  plaintiffs  from  revoking  the  authority,  yet  by 
the  t^rms  of  the  authorization  the  defendant  acquired  such  a 
right  to  a  portion  of  the  proceeds  of  sale  as  to  enable  it  to  make 
a  contract  of  sale  upon  terms  of  its  own  choosing.    The  plain- 
tifb,  in  effect,  gave  to  the  defendant  an  option  for  five  days  to 
endeavor  to  sell  the  block  of  land  for  whatever  sum  it  could 
obtain,  and  upon  whatever  terms  it  might  make,  provided  they 
should  receive  therefor  the  sum  of  ten  thousand  dollars,  and 
agreed  that  defendant  should  have  whatever  sum  it  could  realize 
therefor  above  that  amount.    The  relation  thus  created  be- 
tween  them  was  rather  that  of  a  vendor  and  purchaser  under  a 
contract  of  sale  than  one  of  principal  and  agent,  and  a  sale  by 
the  defendant  thereunder  was  in  the  capacity  of  a  vendor  upon 
its  own  account,  and  not  for  the  account  of  the  plaintiffs.    In- 
asmuch as  the  defendant  was  entitled  to  all  the  proceeds  of 
the  sale  in  excess  of  ten  thousand  dollars,  it  had  the  right  to 
make  the  sale  upon  such  terms  as  in  its  judgment  would  en- 
able it  to  realize  the  highest  price  for  the  land.    Upon  a  sale 
by  it  the  plaintiffs  were  entitled  to  the  immediate  payment  of 
the  ten  thousand  dollars,  but  the  defendant  could  sell  the  land 
either  for  cash  or  upon  time,  as  it  might  choose,  and  its  terms 
of  sale  did  not  require  ratification  by  the  plaintiffs. 

Even  if  it  be  conceded  that  the  defendant  was  but  the  agent 
of  the  plaintiffs,  their  right  to  recover  from  it  the  money  paid 
by  Eldridge  was  no  higher  than  the  right  of  the  defendant  to 
retain  the  money  from  Eldridge;  and  its  right  to  refund  the 
money  to  him  was  co-eztensive  with  the  obligation  created 
by  the  agreement  under  which  it  had  been  paid.  If  the 
agreement  with  him  was  contrary  to  the  terms  of  the  author^ 
ity  conferred  by  the  plaintiffs,  it  could  not  be  enforced  against 
them,  and  they  could  enforce  it  against  Eldridge  only  in 
ease  they  ratified  the  act  of  the  defendant;  but  a  ratifica- 
tion of  that  act  subjected  them  to  all  the  terms  of  the  agree- 
ment The  agreement  between  the  defendant  and  Eldridge 
was  conditioned  upon  the  approval  of  the  title  by  the  Title 
Insurance  Company,  and  by  the  terms  of  that  agreement  the 
money  received  from  him  was  to  be  refunded  in  case  the  Title 
Insurance  Company  did  not  approve  the  title.  Upon  the  dis- 
approval of  the  title  by  that  company,  Eldridge  had  the  right 
to  demand,  and  the  defendant  had  the  right  to  refund,  the 
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money  that  had  been  received  by  it  as  a  deposit  upon  the  sale. 
Ex  parU  White^  In  re  NeviU^  L.  R.  6  Gh.  897,  is  illustrativa 
of  the  principles  applicable  to  the  present  case.    Goods   liad 
been  consigned  by  Towle  &  Co.  to  Nevill  for  sale,  and  if  aold» 
to  be  accounted  for  at  a  fixed  price.    Nevill  sold  the  goods 
upon  such  terms  and  at  such  prices  as  he  chose,  and  it  was 
held  that  the  moneys  received  by  him  upon  such  sales,  and 
standing  to  his  credit  upon  the  books  of  his  banker,  were  bis 
own  moneys,  and  did  not  belong  to  Towle  &  Co.;  that  the 
tracts  of  sale  made  by  Nevill  were  made  by  him  on  his 
account,  and  not  as  agent  for  Towle  &  Co.,  the  court  sayinj^: 
*^The  business  which  Nevill  carried  on  with  the  goods   of 
Towle  &  Co.  has  been  called  a  cotton  agency  business,  and 
the  word  *  agency,'  in  its  prima  facie  sense,  seems  to  implj' 
the  relation  of  principal  and  agent,  and  not  of  vendor  and 
purchaser.    But  it  has  been  admitted  in  the  course  of  the 
argument,  that  there  is  no  magic  in  the  word  *  agency.'    Ife  is 
often  used  in  commercial  matters  where  the  real  relationship 
is  that  of  vendor  and  purchaser,  and  the  question  is,  whether 
the  dealings  between  Mr.  Nevill  and  Messrs.  Towle  &  Ca  with 
reference  to  these  goods  resulted  in  the  relationship  of  yendor 
and  purchaser,  or  in  the  relationship  of  principal  and  agent. ** 
*^  If  tiie  consignee  is  at  liberty,  according  to  the  contract  be- 
tween him  and  his  consignor,  to  sell  at  any  price  he  likes,  and 
receive  payment  at  any  time  he  likes,  but  is  to  be  bound,  if  he 
sells  the  goods,  to  pay  the  consignor  for  them  at  a  fixed  prioe 
and  a  fixed  time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent    The 
contract  of  sale  which  the  alleged  agent  makes  with  his  pniv 
chasers  is  not  a  contract  made  on  account  of  his  principal,  for 
he  is  to  pay  a  price  which  may  be  different,  and  at  a  time 
which  may  be  different,  from  those  fixed  by  the  contract": 
Page  403.    We  think  that  the  rule  there  laid  down  should 
control  in  the  present  case. 

The  objection  of  the  plaintiffs  to  the  letter  from  Grimwood 
was  properly  overruled.  It  had  already  been  received  in  evi- 
dence, without  objection,  during  the  testimony  of  the  plaintiff 
Hobson.  Neither  did  the  court  err  in  refusing  to  admit  the 
evidence  offered  by  the  plaintiffs,  that  subsequent  to  the  re- 
payment to  Bldridge  of  the  deposit,  the  Title  Insurance  Com- 
pany did  insure  to  the  plaintiffs  the  title  to  the  land.  It  was 
not  controverted  that  the  agreement  on  the  24th  of  August 
between  Eldridge  and  the  defendant  was  made  upon  the  con- 
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that  that  company  would  insure  fhe  title,  or  that  the 
•ompaoj  did  fheieafter  refuse  to  insure  it.     Its  subsequent 
agreement  to  insore  the  title  to  the  plaintiffs  would  not  defeat 
Um  effeot  of  its  prior  refusal  to  insure  it  to  Eldridge. 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 


To  ranwFi^  asfl%  whBm  It  mnm  out  of  •  ooQirael  of  o  olav  not  ol  all 
wumtX  IB  hi  ohaHMtor,  is  ■pponnfly  •  pioooar  omo^  for  wo  oannot  aoknowU 
dp  tiM  wppooad  rotoruioj  of  iho  dnglo  deobioii  oifeed  by  the  ooart  Thai 
Mn%  if  applicabte  to  oontnoli  foUting  to  riol  aotatob  apparently  reqnireo 
ttoM  eoarta  wfaieb  ooniidwr  tbomaalTOo  aa  bound  by  it  to  regard  the  prop- 
mty  tnthorized  to  be  sold  as  the  property  of  the  peraon  anthoriaed  to  sell  it^ 
nther  than  aa  the  property  of  ite  owner,  and  to  determine  that  the  owner  is 
■ot  entitled  to  the  proeecds  of  the  aalo  of  his  property.  Donbtleea  there  are 
■uy  eaaee  in  wbieb  an  owner  of  personalty  fluty  ^aoe  it  in  posseiirion  of 
iaother  with  powor  to  sell  it^  and  SMy  so  oondnol  himself  aa  to  be  bound  by 
iay  «le  msdo  by  his  agent;  but  wo  oannot  oonoeive  that  this  ean  be  tmo 
d  real  eatate,  tho  title  to  which  stands  of  reoord  in  the  name  of  its'  owner, 
Mpeeiany  whore  the  anthorisatlon  to  ssH  it  is  in  writing;  diiolosfng  the  names 
Ml  ef  tto  prlnelpal  and  the  agents  sad  the  terms  on  whioh  the  latter  may 
Ml  for  tho  former.  In  the  prinotpal  eass^  tho  writing  anthoriaed  the  dofend- 
mt  to  set  for  tho  plaintitf^  and  the  oontraot  made  by  it  purported  to  be 
■■da  by  it  aa  **agenta."  We  are  therefore  unable  to  appreciate  the  anggeo- 
tun  ef  tho  ooart  that  thia  oontraot^  made  under  the  written  delegation  of 
■athority  to  defendaatb  waa  made  by  it  aa  piineipal  rather  than  aa  agent.  It 
htnie  that  tho  mode  of  oonipenaating  defendant  for  its  aenrioee  was  to  per* 
■^  it  to  retain  aU  the  purehaae-money  aboTo  the  sum  specifiedi  but  this 
■sde  ef  ssoortaining  oompenaation  did  aot^  in  our  judgment^  either  modify 
tr  extend  the  authority  otherwise  oonferred  oa  defendant^  aor  destroy,  as 
the  parties^  ths  relation  of  prinoipal  and  agenib 


G&iMMBB  V.  Carlton. 

(IS  OAuronniAt  IM.] 

Ofnuwr  m  WOP  vrcm  a  OomiDsiunoH  Sumcam  to  SirproxT  It 
moh  oonaideratioa  ia  an  agreement  to  do  nets  the  doing  of  whioh  oannot 
be  ^eeifioaUy  onfbroed. 

Dhd  Baskd  om  NoH-aviOBOiABLi  CoHsraBRATioir.— Deed  made  in  ooa- 
■deration  that  tho  grantor,  an  aged  woman^  in  feeble  health,  ahonld  bo 
■apportod  and  maintained  for  tho  balanoe  of  her  natural  life  by  her 
daughter,  the  grantee,  ia  upon  a  oonsideration  not  enforoeable,  and  there- 
fore iosnffloient  in  law,  and  the  deed  will  be  oanoeled  by  a  ooart  of  equity 
at  tho  inatanoe  -of  the  grantor* 

BuiT  to  oanoel  a  deed  made  by  the  plaintiff  to  the  defends 
tti.   Judgment  for  plaintiff. 

IP.  jET.  £•  Bame$  and  W.  J7.  Lay9onj  for  the  appellant 

William  B.  Hardy^  for  the  respondent. 
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Foots,  C.  This  action  was  brought  to  cancel  a  deed  mad^ 
by  Mrs.  Orimmer,  the  plaintiff,  to  her  daughter,  Mrs.  Carlton. 
The  case  cornea  here  upoo  the  judgment  roll  alone. 

From  the  pleadings  it  appears  that  the  main  i88^e8  are  twoz 
1.  Whether  or  not  the  deed  had  been  obtained  by  the.  frau<i 
and  misrepresentations  of  the  defendant;  2.  Whether  or  no^ 
the  true  consideration  for  the  making  and  delivery  thereof  waa 
expressed  in  the  deed;  and  if  not  so  expressed,  if  it,  as  set  ou^ 
in  the  pleadings,  was  an  enforoeable  contract  and  sufficient  to 
support  the  deed. 

The  court  found  in  favor  of  the  defendant  as  to  the  issue  of 
fraud  and  misrepresentations,  but  found  for  the  plaintiff,  tha^ 
the  true  consideration  was  not  stated  in  the  deed;  that  it  waa 
a  consideration  based  upon  a  verbal  agreement  that  the  de- 
fendant, in  consideration  of  the  making  and  delivery  of  tho 
deed,  would  support  and  maintain  her  mother,  the  plaintiff 
for  the  balance  of  her  natural  life,  and,  in  effect,  that  such,  a 
proposed  consideration,  not  being  enforceable,  was  no  consid- 
eration at  all;  and  adjudged,  therefore,  that  the  deed  should 
be  canceled,  and  the  defendant  enjoined  from  selling  the  prop- 
erty described  in  the  deed,  which  it  is  alleged  she  intended 
to  do.    From  that  judgment  this  appeal  is  taken. 
-    Taken  altogether,  we  see  no  conflict  in  the  findings,  and  no 
error  in  that  respect    Nor  do  we  perceive  that  the  court  erred 
in  giving  judgment  upon  the  findings  for  the  plaintiff. 

The  proposed  consideration,  as  the  true  and  only  considera* 
tion,  if  any  existed,  mentioned  therein,  is  found  to  be  no  con- 
sideration in  the  sense,  as  we  understand  the  findings,  that  the 
agreement  upon  which  it  was  based  was  not  an  enforceable 
contract,  and  therefore  the  deed  should  be  canceled.  The 
findings  also  negative,  by  finding  what  the  true  consideration 
was,  the  existence  of  any  other  to  support  the  deed. 

But  it  is  claimed  that  by  the  admissions  of  the  answer  te 
the  cross-complaint  it  is  shown  that  the  contract  to  maintain 
and  support  the  plaintiff  was  partially  performed. 

We  do  not  think  this  position  correct.  The  answer  to  the 
cross-complaint  specifically  denies  that  there  was  any  such 
agreement  made  as  the  latter  pleading  sets  up;  and  if  that  is 
denied,  the  fact  set  out  in  it,  that  the  plaintiff  was  supported 
by  the  defendant,  if  admitted  by  the  pleadings,  is  not  an  ad- 
mission  that  it  was  in  pursuance  of  the  agreement  the  exist- 
ence of  which  is  denied. 

Conceding,  without  deciding,  that  the  agreement  may  not 
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be  within  the  statute  of  frauds,  because  it  appears  that  the 
time  for  the  performance  of  the  defendant's  contract  to  main- 
tain and  support  depends  upon  the  contingency  of  the  death 
of  the  plaintiff,  which  might  or  might  not  happen  within  a 
year,  under  the  rule  laid  down  in  Srnft  y*  Swift^  46  Gal.  269, 
neTerthelesB  we  do  not  think  the  contract  an  enforceable  one, 
because  from  the  very  nature  of  it  a  proper  performance  thereof 
iiiTolved  the  personal  seryices  of  the  defendant. 

The  findings  show  that  the  plaintiff  is  a  person  eighty-four 
years  of  age,  feeble  in  health,  subject  to  the  ailments  and  dis* 
orders  incident  to  old  age,  and  her  memory  seriously  impaired. 

The  proper  maintenance  and  support  of  the  mother  by  her 
daughter  ought  necessarily  to  involve  the  personal  care  and 
attention  of  the  latter  to  such  a  sick,  ailing,  and  feeble-mem- 
oried  parent.  It  would  doubtless  be  also  the  most  important 
and  necessary  part  of  the  proposed  maintenance  and  support 
of  an  almost  helpless  parent,  a  female,  too,  peculiarly  to  be  at- 
tended to  by  a  loving  and  devoted  daughter. 

And  it  would  be  strange  indeed  if,  in  addition  to  a  house  and 
lot  worth  six  thousand  dollars,  —  almost  all  the  mother  pos* 
sessed  in  the  way  of  property,  —  the  filial  affection  of  the  child 
would  not  stimulate  and  cause  her  to  consider  such  services 
as  included  in  the  contract  and  so  intended  by  the  party  to  be 
charged,  and  that  the  same  would  be  so  understood  by  the 
party  with  whom  it  was  made. 

The  validity  of  the  deed  depends  upon  the  power  to  enforce 
the  specific  performance  of  the  defendant's  mutual  and  de- 
pendent contract.  As  it  could  not  be  enforced  under  the  rule 
laid  down  in  Cooper  v.  Pefkif  21  Gal.  409,  and  King  v.  CHlder* 
deeve^  79  Gal.  609,  we  think  the  court  below  was  warranted  in 
giving  its  judgment  on  the  findings  made,  and  we  advise  that 
the  judgment  be  affirmed,  there  being  no  prejudicial  error  dis- 
closed by  the  record. 

Vahclief,  G.,-  and  Fitzobrald,  C.,  concurred. 

The  GouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

To  SUflTAIN  A  DmAND  fOB  THB  SpSOnrXO  PXRIDBJCANOB  OV  A  OOKTBAOr, 

h  is  genenJly  eMentiftl  that  there  be  mntoality  of  remedy;  or  in  other 
worda,  that  eaoh  of  the  parties  hare  the  right  to  compel  the  other  to  perfom 
it  A  party  against  whom  redress  by  speoifio  performance  cannot  be  snooess- 
fslly  sought  cannot  himself  saooessfully  seek  it:  Oooper  v,  Pdla,  21  OaL  409 
Sogen  T.  SoMmkn,  16  Me.  92;  33  Am.  Dea  635;  Sierlingv.  KXepiatOe,  24  Ind. 
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94;  87  Am.  Dec  319;  Bodhe  t.  Olading,  21  Pa.  81  80;  69  Am.  Dm.  749. 
The  principal  ease  was  oot^  however,  a  tait  for  ipecific  performanoe^ 
therefore  we  know  not  why  the  law  of  apeoifio  performanee  was  a] 
it;  and  onr  ignorance  it  not  enlightened  by  referenoe  in  the  opinioii  ol 
court  to  any  anthority  or  reason  in  support  of  the  view  whioh  the  oonrt  ap- 
peared to  entertain,  —  that  a  oontraot  shonld  be  declared  void  beoanae  it  oan* 
not  be  specifically  enforced.    The  fait  was  to  oanoel  •  eonveyanoe,  «i  the 
alleged  ground  that  it  was  obtainad  by  fraud;  and  thereapon  the  oonrt  loond, 
as  a  reason  for  canceling  it»  a  groQud  whioh  the  complainant  may  well  be  pstf^* 
doned  for  not  having  thought  of,  vi&»  that  the  agreement^  which  was  ths 
oonsideratioin  of  the  deed,  oonld  not  be  specifically  enforoed,  and  therofiMna 
that  the  deed  was  without  any  oonsideration  sufficient  to  support  it.    Ac- 
cording to  this  decision,  if  our  publisher  shonld  oonvey  ns  a  tract  of  land  la 
oonsideration  of  our  agreement  to  edit  a  volume  of  these  reports  to  the  beat 
of  our  skill,  he  might  at  once  pursue  ns  in  a  oonrt  of  equity  for  having  p«r> 
petrated  •  fraad  on  him  in  procuring  the  oonveyanoe  in  oonsideration  of  our 
agreement^  becanse  no  court  would  undertake  to  compel  ns  to  edit  anytfaiagi 
and  he  might  obtain  a  decree  oanoeling  his  oonveyanoe,  though  we  were  will- 
ing to  render  the  services  as  agreed.    But  for  the  principal  oase,  there  is 
no  reason  for  thinking  that  such  is  the  law.    An  agreement  to  do  any  aot  or 
series  of  acts  whioh  the  promisor,  but  for  his  agreementi  was  under  no  obli- 
gation to  perform,  has  ever  been  deemed  an  ample  oonsideration  for  any  oon- 
traot, transfer,  or  oonveyanoe,  whether  the  doing  of  snch  act  or  acts  oonld  be 
specifically  enforced  or  net:  OM  v.  Oowderp^  40  Yl  26;  94  Am.  Dea  S70| 
HarMl  v.  Saamden,  49  Mo.  438;  8  Am.  Bep.  186;  Qould  v.  ^onl^  8  Wend. 
662;  24  Am.  Dec  90;  Lawrmoe  v.  QaytUy,  78  Gal.  126;  12  Am.  St.  Bep.  29; 
Hamiar  v.  Sidway,  124  K.  Y.  688;  21  Am.  St.  Bep.  693;  lAndeU  v.  Roku^  60 
Ho.  249;  21  Am.  Rep.  896;  Deveenum  v.  Sham,  60  Md.  199;  9  Am.  St.  Bep. 
422;  Smith  v.  Allen,  6  AUen,  464;  81  Am.  Dec  76a 

The  principal  case  is  in  direct  oonfliot  upon  this  inl^Mft  wUh  JS^dmer  v» 
r,  84  W.  Va.  421. 


Ball  v.  Bawlbs. 

pS  OAUFOaNIA,  222.] 

Mauoioub  Pbosbootioh.  —To  EMTrcLa  PLAiMTivr  so  Baoovnt  in  an  aotioa 
for  his  malicious  proseontion,  he  must  show  that  suoh  prosecution  on  the 
part  of  the  defendant  was  malicious  and  without  probable  cause. 

MAUGions  PBonounoH. — Tmi  Ezistinob  ov  Psobabls  Cjlvbm  for  a  prose- 
ontion is  always  a  matter  of  law  to  be  determined  by  the  oourt  If  the 
faets  are  nndispntod,  the  oonrt  must  order  a  nonsuit,  or  direct  a  ver- 
dict for  the  defendant  if  they  constifcuted  probable  oause,  and  if  they  did 
not^  then  that  the  other  issues  must  be  submitted  to  the  jury.  When 
the  facts  are  contradicted,  they  must  be  passed  upon  by  the  Jury  before 
the  oonrt  can  dotermine  the  issne  of  probable  cause,  but  in  either  con- 
tingenoy»  the  question  is  still  one  of  law»  to  be  determined  by  the  court 
from  the  facts  established  in  the  ease. 

MAuaiomi  PaoiMnmoH— Pkobabui  0au8%  Qitbshov  ov,  bow  Submirid. 
— Probable  cause  is  in  the  nature  of  a  judgment^  to  be  detormined  by  the 
court  upon  a  speeial  verdict  of  the  jury,  and  is  not  to  be  rendered  ontQ 
after  the  jury  has  given  its  verdict  upon  the  facts  by  whioh  it  is  la  be 
It  is  not  neoessary  that  the  facts  be  found  ia  the  form  of  a 
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^•eul  fwdiet  The  oourt  may  inttraet  the  Jury  to  mder  ibtlr  Terdiol 
for  or  agdoal  tho  dofonduit^  aooording  as  they  shall  find  facts  designated, 
wUah  tho  ooort  may  doom  soffiotont  to  oonstitate  probable  eanso. 

Mmlmooob  FlUMBOontw — Pbobabu  CAim  —  IiiSTBuonoNa  Dunmro.  -* 
Ik  ii  Bol  oooapotont  for  the  oonrt  to  give  to  tho  jury  a  definition  of  prob- 
aUo  oaoflOb  and  inatmot  thorn  to  find  for  or  agatnat  it»  according  aa  they 
may  detormino  that  tho  facts  are  within  or  withont  that  definition.  It 
■Brt  inatmot  tho  jnry  upon  this  sabjoot  in  tho  oonoroto,  and  not  in  tiio 
abatraot^  and  must  not  leave  to  that  body  the  offioe  of  dotormining  tho 
yostion,  bat  most  itself  determine  it^  and  direct  tho  jory  to  find  its  Tor* 
diet  aooordiog  to  sach  determination.  The  oonrt  should  groups  in  ita 
iaotnietions,  the  facts  which  tho  evidence  tends  to  prove,  and  then 
iBstmct  tho  jury  that  if  such  faots  bo  established,  there  was  or  waa 
■ot  probable  caosob  *•  the  case  may  be^  and  that  their  verdict  moat  bo 
aooordingly. 

XAxaoim  PftooBCunoir.  —  Aonoira  vob  Malioiods  Prosscution  batb 
nm  sxxii  Favorxd^  and  are  not  snstainable,  unless  the  prosecution 
was  aotoated  by  malice,  and  the  party  instigating  it  had  no  good  reason 
to  beliovo  that  tho  law  had  been  violated,  and  did  not  act  in  good  faith 
^on  hia  reasonable  belief  that  the  acousod  was  guilty  of  tho  offense  for 
which  bo  waa  prosecuted. 

IIaucious  PmoBECunoK — Tbobmxlm  OAun  —  Biuxv.  —  If  the  prosecntcr 
does  not  in  fact  believe  the  aocoaed  to  be  guilty,  the  defense  of  probable 
oanso  pannot  exist.  It  is  not  snflloiont  that  the  known  facts  are  such  aa 
to  ereato  a  belief  of  tho  guilt  of  tho  aoonsed  in  tho  mind  ol  an  impartial* 
leasonablo  man,  if  they  did  not  create  such  belief  in  tho  mind  of  tho 


Kaucioua  PBoonvnov  —  Pbobabui  Oavii  —  QoxBTioir  ion  Jmir.  — 
Whflthor  a  prosecutor  believed  the  aeeuaed  guUty  ol  tho  crime  charged 
b  a  ^eathm  of  loot  to  be  submitted  to  the  jnry. 

Mjojoam  PMrnoDiuw  —  Piobabui  Oauo^  ABinaB  ov  HAOUKBAZBi  -» 
If  the  proaeoutor,  before  inatituting  a  proaeeution,  fully  and  fairly  stated 
tho  facta  and  droumstances  to  2  juatioe  of  the  peace,  and  waa  advised  by 
Urn  that  ttioy  oooatitatod  a  roasonablo  cause  for  the  arrest  ol  the  plaia* 
$Ut  and  ho  honestly  aoted  in  good  faith  under  such  advice,  no  action  mm 
be  aaatained  for  tho  proaeoution.  So  held,  whore  the  facta  stated  to  tho 
Jsatioo  wore  confessedly  tme^  but  ho  was  in  error  in  thinking  that  thoy 
eeostitated  a  oriminal  aot  for  whioh  it  waa  proper  to  issue  a  warrant  of 


— FtamaoMD  OouMumoAXtaM.  —  A  complaint  filed  in  a  court  of  oon^ 
potent  Jwnadictioii,  charging  the  oommission  of  a  supposed  crime,  is,  by 
tho  oodo  of  California,  a  privUeged  communication,  for  whioh,  though 
filso,  the  complainant  cannot  bo  made  answerable  in  a  dvil  action. 

Action  for  malidoufi  proBeoution,  brought  by  the  plaintiff,  a 
flunor,  acting  by  his  guardian  ad  litem.  The  complaint  stated, 
er  attempted  to  state,  two  causes  of  action,  the  first  of  which 
alleged  the  malicious  prosecution  of  the  plaintiff  by  charging 
him,  as  the  owner  and  keeper  of  a  building,  with  allowing  and 
participating  in  an  illegal  game.  The  second  cause  charged 
that  the  defendant,  in  a  reckless  manner  and  with  malidoua 
intent,  had  presented  a  complaint  before  a  court  which  had 
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no  jarisdictioQ  In  the  matter,  by  whicb  the  plaintiff  was 
cused,  as  owner  and  keeper  of  a  store,  with  allowing  and  par* 
ticipating  in  a  game  of  chance,  to  wit,  shaking  dice   for 
chances  in  prizes  having  a  monetary  value;  that  by  such  ao- 
cusation  the  defendant  intended  that  all  persons  who  saw  or 
heard  of  it  should  understand  and  believe,  and  they  did  so 
tinderstand  and  believe,  that  the  plaintiff  allowed  and  partici* 
pated  in  a  game  prohibited  by  the  Penal  Code  of  the  state. 
The  court  sustained  a  demurrer  on  the  last  cause  of  action. 
By  the  evidence  it  appeared  that  the  plaintiff  was  the  manager 
of  a  store;  that  at  such  store  there  was  a  shaking  of  dice  for 
certain  prizes;  that  the  defendant  went  to  the  office  of  a  jus- 
tice of  the  peace,  and  be  and  the  justice  examined  the  Penal 
Code  of  the  state  with  reference  to  gambling  games;  that  the 
defendant  stated  the  facts  to  the  justice  as  they  existed,  and 
the  latter  told  him  that  they  constituted  a  violation  of  the 
code,  and  therefore  that  a  public  offense  had  been  committed* 
An  affidavit  was  then  drawn,  charging  the  commission  of  the 
acts  the  existence  of  which  the  defendant  had  stated  to  the 
justice,  and  a  warrant  of  arrest  was  issued  thereon;  but  when 
the  accusation  came  on  for  trial,  the  matters  therein  stated 
were  determined  not  to  constitute  a  public  offense,  and  the  ac- 
cused was  discharged.    The  building  in  which  was  the  store 
of  which  plaintiff  was  manager  had  been  leased  by  the  defend- 
ant to  J.  B.  Hunt    The  plaintiff  sought  to  have  this  lease  re- 
ceived in  evidence,  together  witji  evidence  tending  to  prove 
that  the  defendant  wished  it  annulled;  but  this  evidence,  on 
objection,  was  excluded  by  the  court  as  immateriaL    Verdict 
and  judgment  for  the  defendant;  plaintiff  appealed. 

/•  T.  Sogen^  for  the  appellant. 

21  £.  Caroihen^  for  the  respondent 

Habrison,  J.  Action  against  the  defendant  for  a  malicions 
prosecution  in  causing  the  arrest  of  the  plaintiff  upon  a  crimi- 
nal charge. 

At  the  request  of  the  defendant,  the  court  instructed  the 
jury:  "  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  probable  cause  to  believe  that  the  plaintiff  was  guilty 
of  the  offense  charged  against  him,  then  it  is  not  materiid 
whether  the  defendant  was  actuated  by  proper  motives  or  im- 
proper motives  in  instituting  the  criminal  proceedings  against 
the  plaintiff.  To  authorize  a  recovery  in  this  class  of  cases,  it 
must  appear  that  the  defendant  was  actuated  by  malice,  but 
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the  jmy  must  forther  believe  from  the  testimony  that  the  de» 
fendaDt  had  no  probable  canse  or  no  reasonable  groand  to 
believe  that  the  plaintiff  was  guilty  of  the  offense  charged 
against  him;  and  the  conrt  further  instructs  the  jury  that 
probable  cause  means  reasonable  ground  of  suspicion,  sup* 
ported  by  circumstances  in  themselves  sufficiently  strong  to 
warrant  a  reasonably  cautious  man  in  the  belief  that  the  per* 
son  accused  is  guilty  of  the  offense  charged. 

**  I  instruct  you,  that  to  entitle  the  plaintiff  to  recover,  you 
must  find  from  the  evidence  that  the  prosecution  complained 
of  was  commenced  by  the  defendant  through  malice,  and  also 
that  it  was  without  probable  cause;  and  if  the  plaintiff  has 
fuled  to  show,  by  a  preponderance  of  evidence,  either  of  these 
propositions,  the  jury  should  find  for  the  defendant.'' 

In  giving  these  instructions,  the  court  committed  error,  for 
which  a  new  trial  should  have  been  granted.  The  error  was 
not  obviated  by  the  fact  that  the  court,  at  the  request  of  the 
plaintiff,  instructed  the  jury  that  if  they  should  find  from  the 
evidence  ^that  the  defendant,  in  swearing  out  the  warrant 
and  causing  the  arrest  of  the  plaintiff,  did  not  believe  that 
plaintiff  was  guilty  of  any  crime,  and  that  he  did  not  have 
sufficient  knowledge,  as  a  cautious  and  prudent  man,  acting 
conscientiously  and  impartially,  to  believe  the  plaintiff  guilty 
of  any  crime,  then,  as  a  matter  of  law,  there  was  no  probable 
cause  for  the  arrest  and  prosecution  of  plaintiff,"  and  also, 
that  if  they  should  find  firom  the  evidence  a  certain  state  of 
facts,  which  were  enumerated,  those  facts  would  not  consti« 
tute  a  probable  cause. 

These  were  not  the  only  facts  of  which  evidenoe  regarding 
probable  cause  had  been  given  to  the  jury,  and  the  above 
instructions  given  at  the  request  of  the  defendant  left  to  the 
jury  the  function  of  determining  this  question.  The  court 
should  have  told  the  jury,  either  that  the  evidence  which  was 
introduced  was  or  was  not  sufficient  to  establish  a  probable 
cause,  or  that^  as  from  the  evidence  they  should  find  the  fetcte 
which,  in  the  opinion  of  the  court,  would  or  would  not  be  suf- 
ficient to  show  a  probable  cause,  Uieir  verdict  should  be  for  or 
against  the  defendant 

In  order  to  maintain  an  action  for  malicious  prosecution, 
lbs  plaintiff  must  establish  malice  on  the  part  of  the  defend- 
aat,  and  also  a  want  of  probable  cause.  Malice  is  always  a 
question  of  fact  for  the  jury,  but  whether  the  defendant  had 
or  had  not  probable  cause  for  instituting  the  prosecution  is 
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always  a  matter  of  law  to  be  detennined  by  the  ooort    If  th» 
facts  upon  which  the  defendant  acted  are  undisputed,  the- 
oourt,  according  as  it  shall  be  of  the  opinon  that  they  consti* 
tuted  probable  cause  or  not,  either  will  order  a  nonsuit  (or  cli-^ 
rect  a  verdict  for  the  defendant),  or  it  will  submit  the  other 
issues  to  the  jury;  but  whether  admitted  or  disputed,  the- 
question  is  still  one  of  law,  to  be  determined  by  the  court  froizL 
the  facts  established  in  the  case.  If  the  facts  are  controyertec!,. 
they  must  be  passed  upon  by  the  jury  before  the  court  can. 
determine  the  issue  of  probable  cause;  but  the  question  o£ 
probable  cause  can  never  be  left  to  the  determination  of  the 
jury.     **  What  facts  and  circumstances  amount  to  probable- 
cause  is  a  pure  question  of  law.    Whether  they  exist  or  not 
in  any  particular  case  is  a  pure  question  of  fact.    The  former 
is  exclusively  for  the  court,  the  latter  for  the  jury  ":  Stone  ▼• 
Crocker^  24  Pick.  84.    "  When  there  is  no  dispute  about  the 
facts,  the  question  of  the  want  of  probable  cause  is  for  the- 
determination  of  the  court;  where  the  facts  are  controverted 
or  doubtful,  whether  they  are  proved  or  not,  belongs  to  the- 
jury  to  decide;  or  in  other  words,  whether  the  circumstances 
alleged  are  true  is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause  is  for  the  court":  BtdkeUy  v. 
Keteltas^  6  N.  Y.  887.    Probable  cause  is  in  the  nature  of  a 
judgment  to  be  rendered  by  the  court  upon  a  special  verdict 
of  the  jury,  and  is  not  to  be  rendered  until  after  the  jury  has 
given  its  verdict  upon  the  facts  by  which  it  is.  to  be  deter* 
mined.    It  is  not,  however,  necessary  that  the  facts  be  found 
by  the  jury  in  the  form  of  a  special  verdict.    The  court  may 
instruct  them  to  render  their  verdict  for  or  against  the  defend* 
ant,  according  as  they  shall  find  the  facts  designated  to  it 
which  the  court  may  deem  sufficient  to  constitute  probable 
cause.    But  it  is  necessary  for  the  court,  in  each  instance,  to 
determine  whether  the  facts  that  they  may  find  from  the  evi« 
dence  will  or  will  not  establish  that  issue.    Neither  is  it  com- 
petent for  the  court  to  give  to  the  jury  a  definition  of  probable 
cause,  and  instruct  them  to  find  for  or  against  the  defendant 
according  as  they  may  determine  that  the  facts  are  within  or 
without  that  definition.  Such  an  instruction  is  only  to  leave  to 
them  in  another  form  the  function  of  determining  whether  there 
was  probable  cause.     The  court  cannot  divest  itself  of  its 
duty  to  determine  this  question,  however  complicated  or  nu*^ 
merous  may  be  the  facts.     It  must  instruct  the  jury  upon 
this  subject  in  the  concrete,  and  not  in  the  abstract,  and  must 
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not  leaTS  to  Chat  body  the  ofBoe  of  determining  the  question, 
but  mutt  itself  determine  it,  and  direct  the  jury  to  find  its  ver- 
diet  in  acoordanoe  with  such  determination.  The  court  should 
gronp  in  ita  instructiona  the  facts  which  the  evidence  tends  to 
prove,  and  then  instruct  the  jury  that  if  they  find  such  facts 
to  be  established,  there  was  or  was  not  probable  cause,  as  the 
ease  may  be,  and  that  their  verdict  must  be  accordingly. 

Actions  for  malicious  prosecutions  have  never  been  favored 
fa  law,  although  they  have  always  been  readily  upheld  when 
the  proper  elements  therefor  have  been  presented.     They  are 
sustained,  however,  only  when  it  is  shown  that  the  prosecution 
was  in  fact  actuated  by  malice,  and  that  the  party  instigating 
it  had  no  reasonable  ground  for  causing  the  prosecution.    It 
is  for  the  best  interests  of  society  that  those  who  ofifend 
against  the  laws  shall  be  promptly  punished,  and  that  any 
dtixen  who  has  good  reason  to  believe  that  the  law  has  been 
violated  shall  have  the  right  to  cause  the  arrest  of  the  offender. 
Tor  the  purpose  of  protecting  him  in  so  doing,  it  is  the  estab- 
lished rule,  that  if  he  have  reasonable  grounds  for  his  belief^ 
and  act  thereon  in  good  faith  in  causing  the  arrest^  he  shall 
not  be  subjected  to  damages  merely  because  the  accused  is 
not  convicted.    This  rule  is  founded  upon  grounds  of  pub- 
lic policy,  in  order  to  encourage  the  exposure  of  crime,  and 
when  the  acts  of  the  citizen  in  making  such  exposure  are 
challenged  as  not  being  within  the  reason  of  the  rule,  the 
court,  as  in  every  other  case  involving  considerations  of  public 
policy,  must  itself  determine  the  question  as  a  matter  of  law, 
and  not  leave  it  to  the  arbitrament  of  a  jury.    And  as  a  vio- 
lation of  law  is  never  to  be  presumed  from  an  act  which  is 
innocent  in  itself  and  in  accordance  with  public  policy,  even 
though  injury  result  therefrom,  it  is  incumbent  on  him  who 
would  impeach  the  good  faith  of  such  act  to  make  proof  of 
his  charge  before  the  other  is  called  upon  to  defend  his  con- 
duct 

Originally  an  action  of  this  character  was  an  action  on  the 
ease  in  the  nature  of  a  writ  of  conspiracy,  in  which  the  plain- 
tiff in  the  declaration  charged  the  defendant  with  having 
falsely  and  maliciously  caused  his  arrest.  The  defendant,  in 
his  plea,  set  forth  the  grounds  of  his  suspicion  under  which  he 
caused  the  arrest,  the  sufficiency  of  which  was  determined  by 
the  court  upon  a  demurrer  to  the  plea:  Chamben  v.  Taylor^ 
Cro.  Elix.  900;  Ooxe  v.  Wirrally  Cro.  Jac.  198;  Com.  Dig.,  tit. 
Pleader,  2,  K;  Wear  v.   Wells,  3  Bulst.   284.    In  process  of 
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time  a  change  was  effected  in  the  manner  of  pleading  tbe 
cause  of  action,  by  which  the  plaintiff  anticipated  this  plea  by 
averring  in  the  declaration  a  want  of  probable  cauee  {SavU  ▼• 
Roberts^  1  Salk.  13;  1  Ld«  Raym.  374),  and  the  facts  were  pre- 
sented under  the  general  issue;  ''yet  the  rule  of  law  that  the 
question  belongs  to  the  judge  only,  and  not  to  the  jury,  is  not^ 
by  such  alteration  in  the  pleading,  in  any  way  impaired  ": 
Panton  y.  WiUiavM,  2  Q.  6.  193.  In  the  argument  of  Kelly 
for  plaintiff  in  error  in  this  case  will  be  found  an  interesting 
account  of  the  history  and  deyelopment  of  the  rule  by  whidi 
this  question  is  held  to  be  always  a  matter  of  law,  and  never 
to  be  determined  by  the  jury.  Johnstone  v.  Sutton^  1  Term  Repu 
645,  is  also  a  leading  case  on  this  subject,  having  been  deter* 
mined  in  the  court  of  exchequer  chamber,  and  afterwards 
affirmed  in  the  house  of  lords:  1  Brown  ParL  0.  76. 

The  change  in  pleading  by  transferring  to  the  declaration 
the  averment  of  a  want  of  probable  cause,  although  it  imposed 
upon  the  plaintiff  the  necessity  of  making  proof  of  this  nega* 
tive  averment  as  a  part  of  his  cause  of  action,  did  not^  how* 
ever,  change  tbe  issue  from  one  of  law  to  one  of  fact;  for  unless 
such  want  of  probable  cause  was  proved  by  him,  it  became  the 
duty  of  the  court  to  determine  as  matter  of  law  that  he  had 
no  cause  of  action  against  the  defendant;  and  since  such 
probable  cause  is  a  legal  conclusion  to  be  drawn  from  the 
facts,  and  its  absence  is  an  essential  element  to  the  plaintiff's 
right  of  action,  it  is  at  all  times  to  be  determined  by  the  court 
whether  the  facts  proved  constituted  such  probable  cause, 
just  as  under  the  original  system  the  court  determined  upon 
the  demurrer  to  the  facts  set  up  in  the  defendant's  plea 
whether  there  were  sufficient  grounds  for  his  suspicion.  In 
PanUm  v.  TFiUiama,  2  Q.  B.  192,  the  question  depended  upon 
the  consideration  of  a  combination  of  circumstances  and  fslctB, 
together  with  inferences  to  be  drawn  from  them;  and  Lord 
Denman  left  it  to  be  determined  by  the  jury,  to  which  direc- 
tion counsel  for  the  defendant  excepted,  and  insisted  **  that 
his  lordship  was  bound  to  state  to  the  jury  what  facts,  if 
proved,  would  amount  to  probable  cause,  leaving  to  them  only 
the  question  whether  they  believed  the  evidence  adduced  in 
order  to  prove  such  facts,"  and  the  court  in  exchequer  cham- 
ber sustained  the  exception,  saying  (p.  192):  ^Upon  this  bill 
of  exceptions  we  take  the  broad  question  between  the  parties 
to  be  this:  whether,  in  a  case  in  which  the  question  of  reason- 
able or  probable  cause  dependsp  not  upon  a  &w  simple  factSp 
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Vol  upon  facts  which  are  numerooB  and  complicated,  and 
Bpon  inferencee  to  be  drawn  therefrom,  it  is  the  duty  of  the 
judge  to  inform  the  jury  that  if  they  find  the  facts  proved  and 
the  inferences  to  be  warranted  by  such  facts,  the  same  do  or 
do  not  amount  to  reasonable  or  probable  oause,  so  as  thereby 
to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  ques* 
tion  of  law  to  the  judge.    And  we  are  all  of  opinion  that  it  is 
the  duty  of  the  judge  to  do  so."    And  after  stating  that  such 
had  always  been  held  to  be  the  rule  of  law  in  ordinary  cases, 
said  further:  "  And  such  being  the  rule  of  law  where  the  facts 
are  few  and  the  case  simple,  we  cannot  hold  it  to  be  otheiwise 
where  the  facts  are  more  numerous  and  complicated.    It  is 
undoubtedly  attended  with  greater  difficulty  in  the  latter  case 
to  bring  before  the  jury  all  the  combinations  of  which  numer* 
ous  facts  are  susceptible,  and  to  place  in  a  distinct  point  of 
view  the  application  of  the  rule  of  law  according  as  all  or 
some  only  of  the  facts,  and  inferences  from  facts,  are  made  out 
to  their  satisfaction;  but  it  is  equally  certain  that  the  task  is 
not  impracticable,  and  it  rarely  happens  but  that  there  are 
some  leading  £acts  in  each  case  which  present  a  broad  distinc- 
tion to  their  view  without  having  recourse  to  the  less  impor- 
tant circumstances  that  have  been  brought  before  them," 

In  Bulkdey  ▼.  KeteltaSy  6  N.  Y.  887,  the  court  held  that  it 
was  error  to  leave  to  the  jury  to  determine  whether  the  cir« 
cumstances  proved  in  evidence  did  or  did  not  establish  a  want 
of  probable  cause.    When  this  cause  was  again  tried  in  the 
saperior  court,  the  judge  instructed  the  jury  that  if  they  should 
find  that  the  defendants  had  reasonable  grounds  for  believing 
that  the  plaintiff  swore  as  had  been  charged  (the  plaintiff 
having  been  arrested  upon  a  charge  of  purjury),  that  would 
establish  a  want  of  probable  cause;  but  the  court  at  general 
term  {Bvlkdey  v.  Smithy  2  Duer,  261)  held  this  instruction 
erroneous,  saying  that,  *^from  the  terms  in  which  it  was  ex- 
pressed, it  necessarily  involved  the  submission  to  the  jury  of 
the  question  of  probable  cause,  and  was  not  limited  to  the 
facts  upon  which  the  question  depended.    The  judge  in- 
structed the  jury  that  they  were  to  consider  and  determine 
whether  the  facts  and  circumstances  known  to  the  defendants 
were  reasonable  grounds  for  their  believing  that  the  charge 
which  they  made  against  the  plaintiff  was  true,  and  we  are 
unable  to  make  a  distinction  between  the  existence  or  non* 
existence  of  reasonable  grounds  of  belief,  and  the  existence  or 
want  of  a  probable  cause.    There  is  a  difference  in  the  form 
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of  exprendoDt  Imt  none  in  tbe  meaning,  sinoe  the  ezistenoe 
of  reasonable  grounds  for  believing  a  charge  to  be  trae  is  in 
reality  nothiug  more  than  a  legal  definition  of  a  probable 
cause  for  making  it.    In  deciding  that  there  were  no  reason- 
able grounds  of  belief,  a  jury,  of  necessity,  decides  that  there 
was  a  want  of  probable  cause.    The  charge  of  the  judge, 
therefore,  amounted  to  no  more  than  the  definition  which 
the  law  gives  of  probable  cause,  and  permitted  the  jury,  in  the 
exercise  of  their  own  judgment,  to  apply  the  definition  to  the 
facts  of  the  case;  that  is,  permitted  them  to  determine  whether 
the  facts,  which  they  might  consider  to  be  proved,  did  or  did 
not  amount  to  a  want  of  probable  cause/'    In  GhratU  v.  Moore^ 
29  CaL  644,  the  court  (p.  272),  upon  the  ground  that  the  facts 
were  controverted,  conflicting  evidence  to  be  weighed,  and 
credibility  of  witnesses  to  be  passed  upon,  left  to  the  jury  to 
decide  whether  or  not  there  was  probable  cause  for  the  prose* 
cution  of  the  suit;  and  the  supreme  court,  in  holding  that  this 
action  was  erroneous,  said  (p.  653):  ^'The  law  makes  it  the 
duty  of  the  judge  who  tries  an  action  for  malicious  prosecu- 
tion to  instruct  the  jury  that  as  they  may  find  and  determine 
certain  questions  of  fetct  properly  submitted  to  them  to  be  truei 
or  untrue,  so  must  be  their  verdict  for  the  plaintiff  or  for  the 
defendant;  not  that  they  should  determine  the  question  of  the 
want  of  probable  cause,  or  the  contrary.    It  may  sometimes 
be  diiBcuIt  to  state  to  the  jury  what  the  testimony  is,  and 
what  facts,  if  found  to  be  true,  establish  the  plaintiff's  allega- 
tion of  want  of  probable  cause;  but,  difficult  as  it  may  be,  this 
duty  is  cast  on  the  judge  in  this  kind  of  actions,  because  he  is 
presumed  to  know  much  better  than  the  jury  can  what  facts 
show  the  existence  of  probable  cause  or  the  want  of  if    In 
Bulkeley  v.  Smithy  2  Duer,  261,  the  court  said:  ''If  the  facts 
upon  which  the  question  of  probable  cause  depends  are  ren- 
dered doubtful  by  the  evidence,  the  court  must  instruct  the 
jury  that  if  the  facts  shall  be  found  by  them  in  a  certain  man- 
ner, they  do  or  do  not  amount,  as  the  case  may  be,  to  a  want 
of  probable  cause,  and  consequently  will  or  will  not  entitle  the 
plaintiff  to  the  verdict  which  he  seeks.    If,  instead  of  such 
a  direction,  he  leaves  it  to  the  jury  to  determine  not  only 
whether  the  facts  alleged    by  the   plaintiff  are  true,  but 
whether,  if  true,  they  prove  a  want  of  probable  cause,  he  ab- 
jures his  own  functions,  and  commits  a  fatal  error/'    In 
Harkrader  v.  Afoore,  44  Cal.  152,  the  court  said:  "When  the 
facts  in  reference  to  the  alleged  probable  cause  are  admitted 
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•or  established  beyond  oontroyersy,  <hen  the  determination  of 
their  legal  effeot  is  absolate,  and  the  jury  are  to  be  told  that 
there  was  or  was  not  probable  cause,  as  the  case  may  be. 
When,  boweyer,  the  facts  are  controyerted,  and  the  eyidence 
is  conflicting,  then  the  determination  of  their  legal  effect  by 
the  court  is  necessarily  hypothetical,  and  the  jury  are  to  be 
told  that  if  they  find  the  facts  in  a  designated  way,  then  that 
such  fSacts  when  so  found  do  or  do  not  amount  to  probable 
cause;  but  in  neither  case  are  the  jury  to  determine  whether 
or  not  the  established  facts  do  or  do  not  amount  to  probable 
cause":  See  also  Eoitin  y.  Bank  of  SiocUon^  66  Cal.  126;  66 
Am.  Rep.  77;  FvlUm  y.  Ormii^  66  CaL  676;  Bacon  y.  Towne^  4 
Cush.  217;  1  Saund.  230,  note  i. 

2.  The  court  also,  at  the  request  of  the  defendant,  gaye  the 
jury  the  following  instruction:  ^I  instruct  you  that  to  justify 
an  arrest  on  a  criminal  charge,  it  is  not  required  that  a  crime 
shall  in  fact  haye  been  committed.  If  the  facts  which  come 
to  a  person's  knowledge  are  such  as  to  create  a  belief  that  a 
crime  has  been  committed  by  the  person  charged,  in  the  mind 
of  an  impartial,  reasonable  man,  this  would  be  su£Qcient  to 
constitute  probable  cause  for  making  an  arrest,  although  no 
crime  had  in  f&ct  been  committed.^ 

Inasmuch  as  the  question  of  probable  cause  is  always  to  be 
determined  by  the  court  from  the  facts  in  each  particular  case, 
it  would  seem  unnecessary  to  giye  to  the  jury  any  definition  of 
the  term,  or  any  instruction  upon  abstract  propositions  relat- 
ing to  this  subject.  These  abstract  rules  will  guide  the  court 
in  determining  the  question,  but  are  apt  to  lead  the  jury  away 
from  their  function  of  passing  upon  the  effect  of  the  eyidence 
in  support  of  the  probatiye  facts  which  the  court  may  direct 
them  to  find  in  order  to  determine  in  which  way  their  general 
yerdict  shall  be  rendered. 

As  a  principle  of  law,  this  instruction  was  erroneous  in 
omitting  to  include  therein  the  further  element  that  the  de- 
fendant did  in  fact  belieye  that  a  crime  had  been  committed 
by  the  plaintiff.  The  circumstances  in  themselyes  might  be 
such  as  ordinarily  to  create  such  belief  in  the  mind  of  a  per- 
son, yet  the  defendant  might  not  haye  that  belief,  for  the  reason 
that  he  had  knowledge  of  other  facts  or  circumstances  which 
would  destroy  such  belief!  While  it  is  not  necessary  to  show 
that  the  crime  has  in  fact  been  committed,  it  is  necessary  to 
show  not  only  that  the  defendant  had  reasonable  ground  to 
belieye,  but  that  he  did  in  fact  believe,  that  the  crime  had  been 
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oommitted,  and  that  the  plaintiff  had  oommitted  the  orifne«. 
Although  the  question  of  probable  cause,  as  we  have   0eei» 
above,  is  a  question  of  law,  yet  the  belief  of  the  defendant  ith 
a  state  of  fiEu^ts  is  itself  a  fact  which  it  is  proper  to  submit  U> 
the  jury  for  its  consideration;  and  whenever  the  good  faith  of 
the  defendant,  or  his  knowledge  or  belief  in  an  existing  state 
of  facts,  is  an  element  in  determining  whether  there   w^ae 
probable  cause,  the  court  should  submit  that  question  to  the 
jury,  as  well  as  the  other  £Acts  which,  in  its  opinion,  bear  upon 
that  issue.    ''The  prevailing  law  of  reasonable  and  probable 
cause  is,  that  the  jury  are  to  ascertain  certain  facts,  and  the 
judge  is  to  decide  whether  those  facts  amount  to  such  cause; 
but  among  the  Cetcts  to  be  ascertained  is  the  knowledge  of  the 
defendant  of  the  existence  of  those  which  tend  to  show  reason* 
able  and  probable  cause,  because  without  knowing  them  he 
could  not  act  upon  them,  and  also  the  defendant's  belief  that 
the  £etcts  amounted  to  the  offense  which  he  charged,  because 
otherwise  he  will  have  made  them  the  pretext  for  prosecution, 
without  even  entertaining  the  opinion  that  he  had  a  right  to 
prosecute.    In  other  words,  the  reasonable  and  probable  cause 
must  appear,  not  only  to  be  deducible  in  point  of  law  from  the 
facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time 
of  his  proceeding":  Tamer  v.  Ambler^  10  Q.  B.  260.    See  also 
Harkrader  v.  Moare^  44  Cal.  152;  Bacon  y.  Toume^  4  Cush.  239; 
Woodworth  V.  MUUf  61  Wis.  61;  60  Am.  Rep.  185;  Fagnan  v. 
Knox,  66  N.  Y.  625;  Delegal  v.  HighUy,  8  Bing.  N.  C.  950;  2 
Oreenl.  Ev.,  sec.  455;  Starkie  on  Slander  and  Libel,  *472. 

8.  It  was  not  error  for  the  court  to  instruct  the  jury  that 
the  plaintiff  could  not  maintain  the  action  if  the  defendanti. 
before  instituting  the  prosecution,  fully  and  fairly  stated  the 
facts  and  circumstances  to  the  justice  of  the  peace,  and  was 
advised  by  him  that  they  constituted  reasonable  cause  for  the 
arrest  of  the  plaintiff,  and  he  honestly  and  in  good  faith  acted 
under  such  advice.  Whatever  may  be  the  rule  in  other  states,. 
it  was  held  in  this  state,  in  Hahn  v.  Schmidt^  64  Cal.  284,  that 
the  advice  of  a  justice  of  the  peace,  upon  the  facts  stated  to 
him  by  the  complainant  that  a  crime  had  been  committed, 
and  upon  which  he  issued  a  warrant  of  arrest,  is  sufficient  to 
exonerate  the  complainant  from  liability  for  the  arrest  Simi* 
lar  rulings  have  also  been  made  in  8i%h  v.  Huni^  1  W.  Va.  63; 
Teal  V.  Fiseel^  28  Fed.  Rep.  851;  Nevman  v.  DavU^  68  Iowa, 
447;  and  in  England,  in  the  oases  cited  in  Hahn  v.  SekmidJ^ 
64  Cal.  284. 
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4.  The  oomi  properly  excluded  from  evidence  the  lease 

from  the  defendant  to  Hunt.    It  was  not  relevant  to  any  issue 

b^re  the  jury,  and  could  not  be  considered  by  them  for  the 

purpose  of  determining  the  motive  of  the  defendant  in  causing 

the  arrest  of  the  plaintiSl    For  the  same  reason  the  court 

properly  excluded  the  offer  on  the  part  of  the  plaintiff  to  show 

that  the  defendant  was  anxious  to  have  the  lease  annulled. 

The  reason  which  the  plaintiff  urges  as  grounds  for  its  admis* 

rioD,  via.*  that  the  defendant  was  anxious  to  have  the  lease 

forfeited,  and  instituted  this  action  for  the  purpose  of  ascer- 

tttining  whether  there  were  any  grounds  upon  which  such  for* 

feiture  could  be  shown,  is  only  a  conjecture,  and  in  no  wise 

connected  with  the  arrest,  and  could  not  be  considered  by  the 

jury. 

6.  The  demurrer  to  the  second  count  in  the  complaint  was 
properly  sustained.  There  can  be  no  action  for  injury  to  char- 
aet^  when  the  publication  by  which  the  injury  is  claimed  to 
have  been  sustained  is  privileged.  Section  47  of  the  Civil 
Code  declares  that  *^a  privileged  communication  is  one  made, — 
•  •  •  .  2.  In  any  legislative  or  judicial  proceeding,  or  in  any 
other  official  proceeding  authorized  by  law.'* 

The  effect  of  this  provision  is  to  make  a  complaint  in  a  court 
ef  justice  which  has  jurisdiction  of  the  offense  charged  an 
abeolute  privilege,  for  which  the  complainant  is  not  liable  in 
a  dvil  action:  HolUa  y.  MeuXy  69  Cal.  625;  58  Am.  Rep.  574. 
If  the  complainant  in  such  proceeding  makes  a  false  accusa- 
tbn,  the  remedy  therefor  is  to  procure  his  indictment  for  per^ 
jury,  but  he  eannot  be  made  liable  for  damages  in  a  civil 
aetion. 

The  publication  charged  in  this  count  of  the  complaint  was 
a  criminal  oomplaint  made  by  the  defendant  before  a  justice 
ef  the  peaoe,  and  presented  in  the  justice's  court  of  Anderson 
township^  oounty  of  Mendocino.  If  the  matters  set  forth  in 
that  oomplaint  constituted  a  crime,  the  justice's  court  had 
jurisdiction  to  entertain  the  oomplaint:  Code  Civ.  Proc.,  sec. 
115;  and  it  is  only  upon  the  theory  that  such  facts  did 
eoQstitute  a  crime  that  the  oomplaint  can  be  held  to  be  an 
bjory  to  the  plaintiff's  character. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 


lliuoioini  FaonoDTiov— liiucB— PaoBABUi  Oausk  —To  iiiatRiii  ma 
Mlioa  for  maltirtnut  proMoatLon,  thoro  moat  bo  a  oonoorrtnoo  of  nuJioo  and 
VMlofprobabkoaasasCWmMMV.  iiOc^  79  Ga.  6S7|  11  Am.  St.  Bop.  449, 
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and  note;  note  to  Anid^f  t.  June,  21  Am.  Si.  Bep.  646;  Fenstermaker  ir» 
Page,  20  Ney.  290;  Girot  t.  Orakiun,  41  La.  Ann.  611. 

Mauoioub  Pbosioutioh  ~~  Pbobablb  Cauu  whbn  QussnoN  iob  Court;. 
In  an  lAtion  for  malidone  proeeontiont  where  the  facts  are  undispated,  nodi. 
bat  one  inference  oan  be  drawn,  the  qneetion  of  probable  caase  is  one  of  lairs 
Hcmard  t.  FUtry^  120  N,  Y.  223;  tee  note  to  Boeger  t.  Langekberg,  10  Am. 
St.  Rep.  327. 

MALidoua  FBosiounoir — Malice — P&obabli  Oausi  —  QuBanoN  vd& 
JUBT.  — In  malioione  proeecntiony  malice  ie  a  question  of  fact  for  the  jury: 
JSei9cm  t,  Mottf  42  Minn.  49;  18  Am.  St.  Bep.  439,  and  note.  When,  in  an 
action  for  malioions  proseontion,  the  facts  are  in  dispute,  the  qaestion  of 
probable  caase  is  one  for  the  Jury  after  the  court  has  properly  defined  it: 
Chiif  fie.  Ity  Cb.  t.  Jamn.  73  Tex.  12;  16  Am.  St.  Bep.  743;  ^immoM  ▼• 
BrUikmiegmrt  72  OaL  483. 

Maxjoious  PBoaiounoN — Pbobabli  OAuai — What  is.  —  Probable  cans* 
oonsiste  of  a  belief  in  the  fact  or  charge  alleged,  based  on  sufficient  ciream- 
■tances  to  reasonably  induce  such  belief  In  a  person  of  ordinary  prudence  in 
the  same  situationt  Boeger  t.  Langenberg,  97  Mo.  890;  10  Am.  St.  Bep.  322; 
and  note;  So&§  T.  InnU,  36  IlL  487;  86  Am.  Dec  373»  and  note. 

Mauoioub  Pbosboction  — Advicb  of  Govnsbl  as  Pbobablb  Oausm.  —  A 
letter  from  the  prosecuting  attorney  authorizing  the  prosecution  is  admissiblo 
In  evidence  as  tending  to  show  probable  cause:  Thurtion  t.  Wright,  77  Mioh. 
97;  OUberisom  t.  Fuller,  40  Minn.  413.  The  subject  of  malioions  prooeentiatt 
ia  considered  in  a  monographio  note  in  26  Am.  St.  Bep.  127,  and  the  prinoif- 
pal  case  ia  xef eired  to^  and  to  aome  extent  criticised,  at  page  146i 
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Puvuo  SgviKB.  — -  A  map  of  the  pueblo  lands  of  the  city  of  San  Franoiaoo^  on 
which  a  tract  of  land  was  designated  as  a  public  square,  operated  as  a 
dedication  of  such  land  to  public  use  when  the  map  was  approTcd  by  an 
ordinance  of  such  city,  and  the  ordinanoe  was  ratified  by  an  act  of  the 
legislatare,  and  an  act  of  Oongress  was  passed  granting  to  the  oi^  all 
rights  title,  and  interest  of  tiie  United  States  in  such  land. 

JuDOMSNT,  Emor  of,  upon  Airxn-AOQumiD  Titlb.  —Title  acquired  after 
issue  is  joined,  not  put  in  issue  by  a  supplemental  pleading^  is  not  af- 
fected by  any  judgment  which  may  be  rendered  in  the  action;  and  where 
the  issue  upon  which  plaintiff  relied  for  a  reooTery  was  with  reference  to 
the  dedication  of  the  land  sued  for  as  a  publio  park,  and  the  court  found 
that  such  dedication  had  not  taken  place,  and  therefore  gave  judgment 
lor  the  defeadanti  such  finding  and  judgment  cannot  preclude  a  recor* 
ery  by  the  same  plaintiff  upon  title  acquired  after  the  issue  was  joined 
in  the  first  action. 

Judombnt  Quibtdig  Plaintiff's  Titlb  against  a  Municipal  Corporation, 
when  the  qaestion  litigated  was  whether  or  not  the  property  in  contro- 
Tersy  had  been  dedicated  to  pablic  use  as  a  park,  and  the  judgment  de- 
clares that  the  defendant  has  no  rights  title,  or  interest  in  the  land,  is 
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eoodiiaive  in  a  ■abMqnaat  aotion  that  raoh  land  had  not  been  dedicated 


\ — MumnPAL  OOBTORATIONS,  WHSN  RlPRnXlIT  THB  PlOFLB.  — 

Maiiicipel  oorporatioii  having  foil  power  and  jnriadiction  over  the  pnb- 
Ed  aqnaree  within  iti  limiti^  with  a  right  to  sne  and  be  raed,  ie  authorised 
to  meintiin  and  defend  all  actions  relating  to  its  right  to  snbjeot  to  the 
pnblio  mam  squares  and  land  claimed  by  it  to  hare  been  dedicated  for 
aneli  purposes,  snd  in  any  action  brought  or  defended  by  it^  it  represents 
tte  peopis  of  the  state  for  the  purpose  of  preserving  the  pablic  rights  ol 
which  it  is  tbs  tmstscb 

MWUUIFAL  OOBPOSATIOHa  ABI^  fOB  UAHT  PVRrOSlii;  BUT  DbPABIHXBIB  OV 

m  8rATi»  cfganind  for  the  more  convenient  administration  of  certain 
powets  belonging  to  the  stats^  and  in  their  management  and  control  ol 
streets  and  parks  within  their  limits,  snd  in  actions  for  the  vindication 
and  preeervation  of  the  pnblio  xighti  therein,  exercise  a  part  of  the  sov* 
er6%n^  of  the  state. 

MmnoiFAL  CoBPOBAnov  m  AjnaosamD,  nr  ah  AonoN  ooHOBBimro  Labd 
Claimbp  bt  It  to  be  a  public  square,  to  put  in  issue  the  alleged  rights  ol 
tbe  people  to  the  use  of  such  square,  and  the  people  ol  the  state  svs 
bound  by  the  result  of  the  litigation  if  it  is  not  collusive. 

IflnoB  TO  Quixr  Toim  a  a  Pbofbb  Pbogbbdivo  AOAiiiflfr  a  Muhioipal  Ooifti 
POBATIOH  to  determine  its  claim  that  it  holds  the  legal  title  to  land  in 
tmst  for  the  people  of  the  state^  and  that  the  same  has  been  dedicated 
to  the  nse  of  the  public. 

InoFFBL.  —  JvsGMBHT  AOAQinr  A  HuHZCiPAL  OoBPOBATiON,  in  sn  sotion 
brought  by  it  to  reeover  land  which  it  claimed  to  hold  in  trust  for  tho 
people  of  tiie  stoto,  snd  that  the  same  had  been  dedicated  to  the  public 
nse^  where  the  action  could  have  been  defended  only  by  showing  that 
toe  people  of  toe  stoto  were  not  entitled  to  maintain  such  action,  in  ef- 
fsot  determines  the  righto  of  toe  people  of  toe  stots^  and  is  eonclasivn 
sgsinst  toem. 

lUBOliaBT  AOAZMSr  A  CtTT  IB  BiHBIHO  UPON  THB  StATB  AVD  THB  PbOPUI 

THBEBOF,  when  toe  question  was  concerning  land  which  toe  dty  daimed 
to  hold  in  trust  as  a  public  park  dedicated  to  ptiUio  use  as  such. 
JwummMBT,  THOUGH  Clbablt  Bbbonboub,  n  OovGLUcovB  as  an  sstqppeL 


8.  W.  and  E.  B.  EoUaday^  Mastieh^  Belef^erf  and  MaHieif 
John  R.  Jarboe,  and  R.  H.  Uayd^  for  the  appellants. 

WiUiam  Matthews^  Craig  and  Meredith^  John  H.  Dunt^  John 
L  LovOt  ond  AUamey^Oeneral  W.  JJ.  H.  Hari^  for  the  respond- 
eDt 

Db  HATSHy  J.  This  is  an  action  brought  by  the  attorney- 
general,  in  behalf  of  the  people  of  the  state,  upon  the  relation 
ef  one  Bryant  It  is  alleged  in  the  complaint  that  the  land 
therein  described  was  lawfully  dedicated  to  public  use  as  a 
pablic  square  on  March  11,  1858,  by  the  name  of  Lafayette 
Park,  and  that  defendants  have  erected  buildings  and  fences 
thereon,  thereby  obstructing  the  public  in  tbe  use  of  the  same 
•8  a  square,  and  judgment  is  asked  to  the  effect  that  such 
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buildings  and  fences  constitute  a  nuisance,  and  that  defend* 
ants  be  enjoined  from  maintaining  or  continuing  the  samet 
or  from  otherwise  obstructing  the  people  of  the  state  in  the 
free  use  of  said  land  for  the  purpose  for  which  it  was  dedi« 
cated.    In  their  answer,  the  defendants  deny  that  the  land 
described  in  the  complaint  was  ever  dedicated  to  public  use 
as  a  square,  and  also  allege  that  on  November  16, 1863,  the 
plaintiff  herein,  upon  the  relation  of  one  Bohen,  commenced 
action  against  S.  W,  HoUaday,  one  of  the  defendants 
and  through  whom  the  other  defendants  claim;  that  in  said 
action  the  same  identical  matters  alleged  in  this  complaint 
were  in  issue,  and  judgment  therein  was  finally  rendered 
against  this  plaintiff,  and  in  favor  of  defendant  HoUaday. 
It  is  also  particularly  averred,  as  a  separate  defense,  that  in 
said  action  one  of  the  material  issues  was,  whether  the  land 
here  in  controversy  was  ever  dedicated  to  the  public  as  st 
square,  and  that  this  issue  was  found  and  adjudged  against 
plaintiff.    The  answer  further  alleges,  as  a  separate  defense^ 
that  on  December  17,  1864,  the  defendant  S.  W.  HoUaday 
commenced  an  action  against  the  city  and  county  of  Saa 
Francisco,  to  quiet  his  title  as  against  all  adverse  claims  of 
said  city  and  county  to  the  land  in  controversy,  and  that 
judgment  was  therein  given  to  the  effect  that  said  HoUadajr 
was  the  owner  of  an  undivided  nineteen  twentieths  of  said 
land,  and  his  title  thereto  was  quieted  as  against  the  said  city 
and  county;  and  in  this  connection  it  is  further  alleged  that 
one  of  the  material  issues  tried  in  that  action,  and  determined 
adversely  to  the  present  claims  of  the  plaintiff  herein,  was^ 
whether  the  land  in  controversy  had  ever  been  dedicated 
to  the  public  use  as  a  square,  and  whether  said  city  and 
county  held  the  legal  thereto  in  trust  for  the  people  of  the 
state.    The  present  action  was  tried  by  the  court  without  a 
jury,  and  findings  filed  to  the  effect  that  the  matters  al- 
leged in  the  answer  of  defendants  were  true,  and  judgment 
was  thereafter  entered  for  the  defendants.    Subsequently  the 
court  granted  plaintiff's  motion  for  a  new  trial,  and  from  this 
order  the  defendants  appeaL 

The  land  in  controversy  is  within  the  corporate  limits  of 
the  city  of  San  Francisco  as  defined  by  the  act  of  the  legis- 
lature of  this  state  of  April  15,  1851:  Stats.  1851,  p.  157;  and 
all  the  right  and  title  of  the  United  States  thereto  were,  by 
section  6  of  the  act  of  Congress  of  July  1, 1864,  to  expedite  the 
settlement  of  titles  to  lands  in  the  state  of  Califiirnia  (18  U.  S. 
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Stats,  at  Large,  332),  '*  relinquished  and  granted  to  the  said 
city  and  its  successors,  for  the  uses  and  purposes  specified  in 
the  ordinance  of  said  city,  ratified  by  an  act  of  the  legisla- 
ture of  the  said  state  approved  on  the  11th  of  March,  1858." 
It  is  conceded  that  this  land  forms  a  part  of  the  tract  desig- 
nated as  Lafayette  Park  upon  the  map  showing  the  location 
of  streets  and  public  squares  in  the  city  of  San  Francisco; 
the  map  approved  by  one  of  the  ordinances  of  said  city,  rati- 
fied by  the  act  of  the  legislature  of  this  state  approved  March 
11, 1858  (Stats.  1858,  p.  62),  and  referred  to  in  the  act  of 
Congress  of  July  1, 1864.  It  further  appears  from  the  evi- 
dence that  the  defendants  and  their  successors  in  interest  were 
in  the  actual  possession  of  the  land  on  January  1, 1855,  and 
80  continued  until  after  March  11,  1858. 

1.  It  has  been  rei>eatedly  held  by  this  court  that  the  act  of 
the  legislature  of  March  11, 1858,  ratifying  and  confirming 
the  ordinance  referred  to,  operated  as  a  selection  and  dedica- 
tion to  public  use  of  the  tracts  marked  as  public  squares  on 
the  map  approved  by  that  ordinance,  and  that  the  above* 
mentioned  act  of  Congress  of  July  1,  1864,  had  the  effect  to 
confirm  such  dedication,  and  make  it  operative  upon  the  legal 
tiUe,  as  well  as  upon  such  title  as  the  city  held  prior  thereto: 
HoadUy  v.  San  Franciteo^  60  Cal.  265;  Sawyer  v.  San  Fran' 
ci$co^  60  Cal.  870;  HoadUy  v.  San  FranHseo,  70  Cal.  820. 
This  being  so,  it  follows  that  the  land  in  controversy  was  in 
&ct  dedicated  to  the  public  as  alleged  in  the  complainty  and, 
as  a  consequence,  defendants  never  acquired  any  title  thereto 
by  virtue  of  the  possession  of  themselves  or  predecessors, 
and  the  act  of  the  legislature  of  this  state  of  March  11,  1858, 
or  the  ordinances  thereby  ratified.  The  plaintiff  is,  there- 
fore, entitled  to  maintain  this  action,  unless  estopped  by  one 
or  the  other  of  the  judgments  relied  upon  by  defendants  as  a 

bar. 

2.  It  was  held  by  this  court  upon  the  former  appeal  in  this 
case  that  the  judgment  rendered  in  favor  of  defendant  Holla- 
day,  in  the  action  brought  by  the  people  of  the  state  upon 
relation  of  Bohen,  is  not  a  bar  to  the  present  one.  In  dis- 
cosdng  this  question,  the  court  said:  ''The  title  which  passed 
to  the  city  and  county  of  San  Francisco  by  the  act  of  Con- 
gress of  July  1, 1864,  was  unaffected  by  the  judgment  pleaded 
in  tMir  herein;  first,  because  it  was  acquired  long  after  issue  in 
the  action  in  which  that  judgment  was  rendered  was  joined  and 
the  cause  submitted  for  decision,  and  was  not  put  in  issue 
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therein:  People^s  Sav.  Bank  y.  Hodgdon^  64  CaL  95;  Valentinm^ 
▼.  Mdhaneyf  87  Cal.  896;  and  seoondly,  because  the  attomejr-^ 
general  of  the  state  had  no  power  to  submit  to  the  determina-^ 
tion  of  any  tribunal  the  title  of  the  gOTemment  of  the  United 
States ":  People  ▼.  Holladay,  68  CaL  489.    This  record  doea 
not  disclose  any  additional  facts  in  relation  to  the  judgment 
the  effect  of  which  was  thus  passed  upon,  and  the  decision, 
upon  the  former  appeal  quoted  must,  therefore,  be  deemed  the 
law  of  the  case,  so  far  as  concerns  the  particular  point  therein 
decided. 

The  finding  of  the  court  below,  that  the  people  of  the  state 
have  acquired  no  new  or  different  title  to  the  land  in  contro- 
versy since  the  commencement  of  the  former  action,  relied 
upon  as  a  bar,  is  not  sufficient  to  take  the  question  now  under 
consideration  out  of  the  operation  of  the  law  declared  on  the 
former  appeal;  first,  because  the  finding  itself  was  set  aside  hy 
the  order  granting  a  new  trial;  and  secondly,  because  it  was 
only  a  conclusion  of  law  which  that  court  drew  from  the  same 
facts  which  were  before  this  court  on  the  former  appeaL    Nor 
can  the  appellants  avoid  the  force  of  that  decision  by  the 
special  and  particular  manner  in  which  they  have  alleged 
that  respondents  are  estopped  to  retry  in  this  action  the  ques- 
tion of  dedication  which  was  in  issue  and  passed  upon  in  the 
former  action.    The  fact  of  dedication  is  esseutial  to  support 
respondents'  cause  of  action,  and  that  they  are  not  estopped 
by  the  judgment  relied  upon  by  appellants  as  an  estoppel 
from  showing  such  fact  is  not  only  the  necessary  and  logical 
effect  of  the  decision  of  this  court  upon  the  former  appeal, 
but  was  so  stated  by  the  court  in  the  following  language: 
^^  To  hold  that  the  plaintiffs  are  concluded,  by  the  judgment 
pleaded  in  bar,  from  showing  that  there  was  a  dedication  to 
which  the  title  conveyed  by  the  act  of  1864  related,  and  which 
it  perfectedi  would  be,  in  effect,  to  hold  the  title  conveyed  by 
the  act  of  1864  concluded  by  the  former  judgment,  which, 
for  the  reasons  already  given,  is  not  the  case."    As  already 
stated,  this  decision  constitutes  the  law  of  this  case,  and  we 
hold,  in  accordance  with  it,  that  the  former  judgment  in  the 
action  brought  against  defendant  Holladay  by  the  present 
plaintiff,  upon  the  relation  of  Bohen,  does  not  constitute  a  bar 
to  this  action,  or  conclude  the  question  of  dedication  involved 
here. 

8.  This  brings  us  to  consider  the  effect  of  the  judgment  la 
the  case  of  HoUaday  v.  City  and  County  of  San  PraneieeOy  oom« 
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menoed  December  IT,  1864,  and  after  <he  legal  title  to  the 
bind  in  controyerey  had  passed  from  the  United  States  by  the 
act  of  Congress  of  July  1, 1864.  That  was  an  action  to  quiet 
title,  and  it  appears  from  the  evidence  that  the  question 
therein  litigated  was,  whether  the  land  in  controversy  had 
ever  been  dedicated  to  the  public  use  claimed  by  the  people  in 
this  action.  It  is  oontended  by  the  respondents  that  such 
matter  was  not  in  issue  in  that  case,  the  answer  of  the  defend- 
ant simply  denying  all  the  allegations  of  the  complaint  in 
that  action.  But  this  oourt  held  in  the  late  case  of  San  Fran^ 
d&co  T.  HMaday^  76  CaL  18,  in  relation  to  this  particular 
judgment,  that  this  question  was  involved  therein,  and  that 
snch  judgment  was  a  bar  to  any  further  assertion  by  the  city 
and  county  of  San  Francisco  that  it  held  the  legal  title  in 
trust  for  the  people.  The  court  there  said:  *'  It  is  claimed  by 
appellant  that  the  record  in  that  case  is  not  binding  upon  the 
dty  or  the  people,  for  the  reason  that  at  the  date  of  the  insti- 
tution of  the  suit  all  the  title  that  the  city  had  was  th^  bare 
right  to  the  possession  of  this  land  in  trust  for  the  people  of 
the  state.  But  the  particular  matter  litigated  in  that  suit  was, 
whether  the  city  held  the  fee  in  trust  for  the  people,  or  at  all^ 
and  it  was  adjudged  therein  that  the  city  had  no  right,  title, 
or  interest  in  the  land.  The  judgment  in  that  case  was  not 
appealed  from,  and  is  final  so  far  as  the  city  is  concerned.  It 
quieted  the  title  of  the  plaintiff  as  against  any  and  all  claims 
of  the  defendant  therein'':  Sa^Frandico  v.  HoUaday^  76  CaL 
18. 

The  pleadings  in  that  case  being  sufficient  to  put  in  issue 
the  question  of  dedication  involved  herein,  what  is  the  effect 
€i  such  judgment  upon  the  rights  of  the  present  plaintiff? 
Are  the  people  of  the  state  thereby  estopped  from  asserting 
that  the  defendant  in  that  action,  the  city  and  county  of  San 
Francisco,  did  hold  and  now  holds  the  legal  title  to  the  land 
m  controversy  in  trust  for  the  use  of  the  people  of  the  state  as 
a  public  squareT 

The  city  and  county  of  San  Francisco  is  a  municipal  corpo- 
ration created  by  the  legislature  of  the  state,  and  has  conferred 
upon  it  by  the  state  full  power  and  jurisdiction  over  the  pub* 
Ho  squares  within  its  territorial  limits,  with  the  right  to  sue 
and  be  sued,  and  this  necessarily  includes  the  authority  to 
maintain  and  defend  all  actions  relating  to  its  right  to  subject 
to  the  public  use  such  squares  or  land  claimed  by  it  to  have 
been  dedicated  for  such  purposes;  and  in  any  action  brought 
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by  it  for  the  purpose  of  yindicating  and  protecting  the  publio 
rights  in  such  squares,  or  land  claimed  as  such,  the  state 
would  be  bound  by  the  result,  because  in  sach  action  the  city 
and  county  would  in  fact  represent  the  people  of  the  state  by 
virtue  of  the  authority  given  it  to  maintain  such  actions  for 
the  purpose  of  preserving  the  publio  rights  of  which  it  is  the 
trustee.    A  municipal  corporation  is  for  many  purposes  but  a 
department  of  the  state  organized  for  the  more  convenient  ad- 
ministration of  certain  powers  belonging  to  the  state:  Sinton 
y.  Ashbury^  41  Gal.  530;  Barnes  v.  District  of  Columbia,  91  U.  S. 
544;  Board  of  Education  v.  Martin,  92  Cal.  209;  and  such  cor- 
porations, in  their  management  and  control  over  streets  and 
squares  within  their  limits,  and  in  actions  for  the  vindication 
and  preservation  of  the  publio  rights  therein,  exercise  a  part 
of  the  sovereignty  of  the  state.    Accordingly,  it  has  been  held 
that  a  city  has  the  same  right  to  maintain  an  action  to  pre- 
vent the  unlawful  obstruction  of  a  street  as  woald  the  people 
of  the  state.    Thus  in  the  case  of  Metropolitan  City  Bfy  Co.  r. 
Chicago,  96  HI.  628,  it  is  said:  "The  state  has  a  like  control 
over  highways,  streets,  and  publio  grounds  as  is  exercised  by 
the  crown  of  Bngland,  and  may  have  like  remedies  against 
persons  unlawfully  obstructing  the  same.    A  portion  of  the 
political  power  of  the  state  is  committed  to  the  municipalities. 
The  general  assembly  of  this  state  has  vested  in  cities,  vil- 
lages, and  towns  the  right  to  control  the  use  of  highways, 
streets,  and  public  grounds  within  their  respective  limits,  and 
they  are  invested  with  the  authority  of  the  crown  and  of  the 
state,  in  this  respect,  to  file  bills  to  prevent  and  remove  ob- 
structions from  the  streets,  highways,  and  public  grounds  un- 
der their  control."    So,  also,  in  Trustees  v.  Cowen,  4  Paige,  610, 
27  Am.  Dec.  80,  it  was  held  that  the  municipality  so  far  repre- 
sents the  equitable  rights  of  its  inhabitants,  that  it  is  author- 
ised to  maintain  an  action  to  abate  a  public  nuisance  upon  a 
public  square.    And  to  the  same  effect  is  the  ease  of  Cily  rf 
Demopolis  v.  Webb,  87  Ala.  659. 

There  are  other  cases  which  seem  to  base  the  right  of  muni* 
cipal  corporations  to  maintain  such  actions  upon  the  narrower 
ground  that  they  suffer  special  and  peculiar  injury  in  the 
obstruction  of  streets  and  squares  different  from  that  sustained 
by  the  general  public,  but  we  are  satisfied  with  the  broader 
rule  announced  in  the  above-cited  oases. 

We  entertain  no  doubt  that  the  city  and  county  of  San 
Francisco  has  the  authority  to  maintain  an  action  for  the 
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pvpofla  of  preserving  the  rights  of  the  general  publio  to  the 
086  of  flqnares,  or  land  claimed  as  soch,  within  its  limitSi  and 
that  in  such  action  it  is  antborised  to  pat  in  issue  the  alleged 
rights  of  the  i>eople  to  such  easement,  and  that  the  state  itself 
is  boand  by  the  result  of  such  litigatioui  if  the  same  is  not 
eaUnfflTe.  And  we  see  no  reason  why  these  same  rights  might 
not  also  be  tried  and  determined  in  an  appropriate  action  in 
which  the  mnnicipality  might  be  a  defendant,  —  as,  for  in- 
stance, ejectment,  where  it  had  ousted  the  claimant  fix>m  the 
possession;  or  by  injunction,  where  it  threatened  to  remove 
his  buildings  or  trees  or  a  portion  of  the  soil  from  the  land 
daimed  by  it  as  a  public  square,  —  and  the  public  would  be 
bound  by  the  final  judgment  therein  if  the  action  was  con* 
ducted  in  good  faith  on  the  part  of  the  dty.  The  rule  that 
the  citiien  shall  not  be  twice  vexed  for  the  same  cause  of  ao* 
tioQ  is  as  binding  upon  the  state  as  upon  other  litigants;  and 
the  legislature,  in  conferring  upon  the  city  power  to  maintain 
and  defend  in  the  courts  the  rights  of  the  state  to  streets  and 
squares  within  its  limits,  must  be  presumed  to  have  done  so 
with  reference  to  this  well-known  maxim,  and  to  have  in* 
tended  that  the  state  should  be  bound  by  the  result  of  such 
litigation.  And  that  an  action  by  the  adverse  claimant  against 
the  city,  to  quiet  his  title,  where  the  city  claims  to  hold  the 
legal  title  in  trust  for  the  use  of  the  people,  as  a  public  square, 
is  an  appropriate  action  to  determine  such  claim,  is  the  effect 
of  the  decisions  of  this  court  in  San  Franciico  v.  HolUidayj  76 
Cal.  18,  and  San  Francuco  v.  lUM,  80  Cal.  57. 

In  San  Francisco  v.  HcUaday^  76  CaL  18,  the  action  was 
qectment  by  the  city  and  county  of  Ban  Francisco,  for  the 
purpose  of  recovering  the  land  in  controversy  in  this  action, 
the  plaintiff  claiming  that  it  held  the  legal  title  to  the  land  in 
trust  for  the  people  of  the  state,  and  that  the  same  had  been 
dedicated  to  the  use  of  the  public,  and  that  the  defendants 
were  intruders  thereon.  The  action  was  therefore  substantially 
one  for  the  use  and  benefit  of  the  people  of  the  state,  and  as 
the  plaintiff  therein  was  authorized  by  law  to  bring  the  action 
for  the  purpose  of  preserving  the  alleged  rights  of  the  people,  it 
could  only  be  defeated  by  showing  that  the  people  of  the  state 
were  not  entitled  to  maintain  such  action;  and  the  court,  in 
holding  that  the  right  of  the  city  and  county  of  Ban  Francisco 
to  recover  possession  of  the  land  in  controversy  for  the  use  of  the 
general  public  was  barred  by  the  judgment  in  HoUaday  v. 
Oiiy  and  County  of  San  FrancUcOf  which  is  pleaded  in  bar  of 
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this  action,  In  effect  decided  that  tbe  rights  of  the  people  of 
the  state  were  also  barred  by  that  judgment. 

There  is  nothing  decided  in  tbe  case  of  Branham  ▼.  Mayor 
etc.  of  San  Joai^  24  CaL  585,  in  conflict  with  tbe  conchision  we 
have  reached  on  this  point.    All  that  was  there  decided  was^ 
that  a  decree  foreclosing  a  mortgage,  and  the  execution  of  sl 
sheriff's  deed  under  the  decree,  transferred  to  the  purchaser 
tbe  interest  which  the  mortgage  created  and  vested  in  the 
mortgagee,  and  nothing  more.    In  that  case  tbe  city  of  San 
Jos^  executed  a  mortgage  upon  certain  lands,  which  mortgage 
was  void  because  of  want  of  power  in  tbe  city  to  execute  the 
same  or  to  alienate  the  land,  and  it  was  held  that  tbe  subse- 
quent foreclosure  of  this  mortgage,  in  an  action  to  which  the 
oity  was  a  party,  gave  to  the  mortgage  no  additional  validity^ 
and  that  the  city  was  not  estopped  by  the  decree  of  foreclosure 
from  asserting  the  invalidity  of  the  title  attempted  to  be  con- 
veyed by  the  sheriff's  deed  thereunder.    This  was  only  the 
assertion  of  a  very  familiar  rule  as  to  the  estate  or  title  upon 
"Which  a  decree  of  foreclosure  operates,  but,  manifestly,  can 
have  no  relation  to  the  question  we  have  been  considering, 
which  is,  whether  the  state,  by  authorizing  tbe  city  and  county 
of  San  Francisco  to  sue  and  defend  actions  for  the  purpose  of 
preserving  and  protecting  the  rights  of  tbe  general  public  in 
land  claimed  to  have  been  dedicated  as  a  public  square  is 
bound  equally  with  the  municipality  by  the  result  of  sudh 
litigation. 

4.  The  judgment  in  HoUaday  v.  Oity  and  County  of  San^ 
Franci9€0^  and  which  we  hold  to  be  equally  binding  upon  the 
state  as  upon  tbe  oity  of  San  Francisco,  was  undoubtedly  er- 
roneous under  the  law  as  declared  by  this  court,  subsequently, 
in  the  cases  of  Sawyer  v.  San  Francisco^  50  Cal.  870|  and 
HoadUy  v.  San  Francisco^  70  Cal.  824;  but  its  force  as  an. 
adjudication  of  the  rights  of  the  parties  thereto,  and  those  in 
privity  with  them,  is  not  affected  thereby:  Case  v.  Beauregard^ 
101  U.  S.  688. 

To  say  that  tbe  bar  of  an  estoppel  by  judgment  ean  be  re- 
moved by  showing  that  it  ought  not  to  have  been  rendered 
would  be,  in  effect,  to  declare  that  no  fact  is  to  be  deemed  as 
finally  set  at  rest  by  a  judgment,  and  that  litigation  upon  tbe 
same  matter  may  be  interminable.  But  by  the  judgment  in 
HoUaday  v.  Oity  and  Oounty  of  San  FrancUco^  it  was  deter^ 
mined  the  defendants  here  own  an  individed  nineteen  twen- 
tieths of  tbe  land  in  controversy,  and  the  finding  of  tbe  oouri 


Feb.  1892.]  Pxoplx  «•  Holladat.  195 

below,  that  all  the  land  in  controversy  in  the  private  property 
of  the  defendants,  free  and  clear  from  any  and  all  dedication 
whatever  (and  we  constrae  the  first  conclusion  of  law  as  a 
finding  of  fact),  was  not  justified  by  that  judgment  or  by  the 
other  evidence  in  the  case,  and  because  of  this  error  in  the 
findings  the  court  did  not  err  in  granting  plaintiflf 's  motion 
for  a  new  triaL  Although  the  effect  of  the  judgment  in  the 
case  jost  referred  to  is  a  bar  to  the  right  of  the  plaintiffs  to 
the  relief  demanded  in  this  action,  they  are  still  entitled  to  a 
correct  finding  as  to  the  extent  of  the  interest  owned  by  de- 
fendants in  ihe  land  in  controversy.  Upon  the  evidence  dis- 
closed in  this  record,  the  finding  as  to  this  fact  should  have 
been  in  accordance  with  the  terms  of  the  judgment  in  J7oUa- 
day  y.  City  and  CowUy  iff  San  Francisco^  as  above  stated. 
Order  affirmed*  

Thb  PanvoiPAL  Oiai  wm  followed  in  People  ▼.  8nM,  9i  CM.  490,  whfeh 
was  an  aotioii  to  abate  a  nnisaiioe  conslBting  of  a  building  npon  land  alleged 
to  ba  a  pdftblie  street  of  the  eity  of  San  Franoiaoa  Among  other  def ensee^  the 
d«feiidan%  pleaded  that  ia  Angvst^  1877,  and  while  he  wae  in  posseaeion  of 
the  premine,  the  eity  and  ooanty  of  San  Franoisoob  falsely  pretending  that 
the  premises  were  within  the  limits  of  a  public  street^  wrongfully  entered 
thereon  and  ousted  him  therefrom;  that  thereafter  he  commenced  an  action 
agsanst  anch  city  and  county  to  recoTcr  poesession;  that  in  ito  answer  in  such 
aetioa  the  city  and  county  claimed  that  the  premises  had  been  dedicated  to 
the  public  use  as  a  street;  but  that  final  judgment  was  entered  in  his  faror 
on  May  14^  1880,  under  which  he  was  restored  to  the  ponession  of  the  prop- 
erty by  the  sheri£  The  facts  thus  pleaded  baring  been  established  at  the 
trial,  tiie  court  nevertheless  gave  Judgment  for  the  plaintifl^  cm  the  ground 
that  the  people  of  the  state  were  not  parties  to^  nor  bound  by,  the  judgment 
ia  the  former  action.  The  appellate  courts  howeTer«  on  authority  of  the 
principal  case,  reversed  this  judgment. 

The  principal  case  is  a  very  important  one,  and,  more  completely  and  dis> 
tinctly  than  any  other,  determines  the  relation  between  the  people  of  a 
municipality  or  of  a  state  and  the  municipality  itself^  declaring  in  effisct  that 
the  latter  is  a  trustee  of  the  former  with  respect  to  property  dedicated,  or 
eUimcd  to  be  dedicated,  to  public  uses;  that  when,  as  such  trustee  it  has  au« 
thority  to  prosecute  or  defend  actions,  any  judgment  entered  against  and 
binding  upon  it  is  equally  binding  on  the  idleged  beneficiary,  the  people  of 
the  m,tj  or  stota.  &camining  this  question  before  the  decision  cl  the  prin- 
sipal  case  was  announced,  we  had  reached  the  same  oondusion.  We  here 
extract  what  we  then  wrote  upon  the  effect  of  judgmaato  against  counties 
and  municipal  corporations  upon  their  citisens  and  tax-pajeiBi 

"The  poeition  of  a  oounty  or  municipal  oorporatloa  towards  ite  citiiens 
sad  taz*payerB  is,  upon  principle,  analogous,  to  that  of  a  trustee  towards  his 
CMtaM  qme  inui,  when  they  are  numerous,  and  the  management  and  control  d 
their  intereste  are  by  the  terms  of  the  trust  committed  to  his  care.  A  judg* 
ment  against  a  county  or  ite  legal  represeatetives  in  a  matter  of  general  in- 
tsrsst  to  all  ito  dtiaens  is  binding  upon  the  latter,  though  they  are  not  parties 
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lo  the  aoik  A  Jndgment  for  a  torn  of  money  agtiait  %  eonniy  impoMs  an 
obligation  upon  its  oitLeans  which  they  uo  oompelied  to  diadharge.  Evmy 
tnx-pnyer  it  a  real,  though  not  a  nominalt  party  to  nioh  Judgment.  It,  for 
the  purpose  of  providing  for  ite  payment^  the  offioera  of  the  oounty  levy  and 
endearor  to  collect  a  tax,  none  of  the  oittaena  can,  by  infttitnting  prooeedingn 
to  prevent  the  levy  or  enforcement  of  the  tax,  dispute  the  validity  of  th« 
judgment,  nor  relitig^te  any  of  the  questiona  which  were  or  which  oonldhav* 
been  litigated  in  the  original  action  againat  the  oounty:  CfMt  ▼.  Woif,  29 
Iowa,  197;  6taU  v.  Baine^,  74  Mo.  229;  Harmon  v.  AtuiUort  128  HI  122;  6 
Am.  St.  Rep.  602.  I^  in  an  action  againat  the  offioera  of  a  county,  a  tax  ia 
determined  to  be  valid,  a  tax-payer  of  the  county  cannot  afterwarda  maia« 
tain  suit  to  enjoin  the  collection  of  anch  tax:  Lffman  v,  FariSf  63  Iowa,  408. 
An  action  having  been  brought  by  certain  tax-payera  of  a  town  to  enjoin  th* 
issue  of  bonds,  a  Judgment  against  them  was  held  to  be  oonduaive  upon  all 
other  tax-payera:  Harrmm  v.  Auditor^  128  III  122|  6  Am.  Ut  Bep.  602.  ▲ 
judgment  against  oonnt|y  oommisaionerai  directing  that  a  writ  of  mandate 
issue  requiring  them  to  aaaemble  and  call  an  election  on  the  queatioin  of  m 
change  of  the  oounty  aite,  ia  oonduaive  on  all  oitizena  of  the  county,  becauae  tha 
commisaioners  are  repreaentativea  of  the  oounty  in  the  matter  of  their  dufciea 
under  the  atatutei  and  though  they  fail  to  avail  themaelvea  of  any  legal  de- 
fense to  the  writ|  the  people  of  the  county  are  concluded  by  the  judgment! 
Sauls  V.  Freeman,  24  Fla.  209;  12  Am.  St  Rep.  190. 

'*The  great  majority  of  the  decisions  relating  to  the  privity  between  n 
mnnicipality  and  ita  tax-payers  and  citizens  have  resulted  from  attempta  te 
realst  the  enforcement  of  bonds  issued  or  taxes  levied  by  it^  after  judgment 
has  been  rendered  to  which  it  was  a  party,  in  favor  of  such  bonds  or  taxeei 
but  no  reason  is  perceived  why  the  same  principle  does  not  apply  to  other 
litigated  questions.    Thus  a  municipality  may  claim  that  certain  real  eetate 
had  been  dedicated  to  public  nses,  —  for  instance,  that  it  ia  a  public  aquare 
or  atreet^  —  and  as  a  representati^w  of  its  citizens  and  tax-payera  may  litigate 
that  question  with  one  who  daima  that  it  ia  private  property,  and  not  anbjeot 
to  any  public  use  whatsoever.  The  question,  when  once  litigated  and  dedded, 
in  an  action  to  which  the  municipality  ia  a  proper  party,  ahould  be  regarded 
as  forever  set  at  rest,  unless  some  additional  tiUe  diould  be  acquired  by  one 
of  the  litigants  after  the  commencement  of  the  action.     Either  thia  mnat  be 
true,  or  each  citizen,  and  perhape  each  dtizen  of  each  generation  of  dtizena^ 
must  be  at  liberty  to  commence  an  action  and  litigate  the  question  for  him* 
adf,  either  in  his  own  name  or  in  that  of  the  municipality  or  of  the  people  of 
the  state,  or  in  some  other  mode  adapted  to  the  litif^tion  of  the  question.  ▲ 
case  determined  by  the  court  of  appeals  of  Virginia  ia  aometimea  cited  aa  in 
opposition  to  the  views  we  have  expressed:  Warwidt  v.  Mctyo^  16  Oratt.  628; 
but  an  examination  of  that  case  will  ahow  that  it  did  not  present  the  ques- 
tion here  under  consideration.    In  the  first  place,  the  preoeding  action  had 
been  ejectment  against  the  city  to  recover  possession  of  tiie  property,  and  the 
court  was  of  the  opinion  that  the  existence  of  the  easement  daimed  by  the  dtj 
oottld  not  have  constituted  any  defense  to  that  action,  and  therefore  that  the 
recovery  by  the  plaintiff  did  not  tend  to  negative  the  existence  of  the  ease- 
ment claimed  by  the  city.    In  the  second  place,  whatever  was  said  upon  the 
subject  waa  a  dictum,  becauae  the  court,  in  the  case  before  it^  proceeded  ne 
farther  than  to  inquire  whether  the  plaintiff  had  been  acting  in  good  faith  in 
the  claim  made  by  him  to  the  lands  included  in  his  former  action,  and  which 
the  city  claimed  to  be  a  public  street.    That  the  question  of  the  right  to  the 
easement  was  not  considered  to  be  invdved  in  the  first  action  ia  manifeet 
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fipon  tiM  fonowing  langaago  of  tiit  aoartt  '  It  It  to  be  regretted  thai  in  m 
■Hittor  wliore  tho  pabllo  oonyonienoe  It  to  maoh  inTolred  that  the  right  to 
tke  Meeimmt  iteeU  had  not  hoen  fweeeated  either  by  eo  eotiMi  of  trevpeee 
ttgaiiiot  the  eity  eiithoritMe  for  reoMving  the  obetrmotioii«  or  eome  prooeediiig 
to  aliAte  the  alleged  aiiieanoei  eo  that  the  right  might  hare  beea  aettUd  by  a 
eoart  of  reoord  haTing  oompetent  anthority.* 

**  Where*  bowerer,  the  aotion  la  eaeh  aa  to  put  la  Ime  the  right  of  a  city 
la  property  elaimed  by  it  aa  a  pablio  street  or  aqnare,  ae  where  the  aotioo  la 
hraoght  against  it  to  detennine  oonflioting  claims  el  titles  there  appears  to  be 
■o  doubt  that  a  judgment  against  it  is  oonolnsiye  in  all  sabseqaent  actions  to 
vfaieh  it  M  a  party*  thai  the  property  daimed  by  it  Is  not  snob  public  street 
er  aqoares  Am  JVaneiMO  ▼•  BoUadaif,  76  Gal.  18|  (%  «Nf  Oomiif  ^  Am 
Fra»ei$eo  t.  lUeli,  80  OaL  07«  la  Loaisiana,  where  a  oUimant  broaght  aa  ae> 
tioD  against  a  moaioipality  to  detennine  whether  land  had  been  dedicated  te 
pnbiie  nae^  and  reeoyered  a  Judgment,  it  was  held  that  this  Judgment  waa 
eonelnsive  In  a  later  Ittigatica  wherein  another  eitiaen  sought  te  maintain 
tbe  existenee  of  the  dedication,  contrary  to  the  former  dedsioo.  the  court 
saying:  *  Die  municipal  authorities  represent  not  only  the  corporators,  but  the 
pablle'i  Xiqam  ▼.  Bttfac,  7  La.  Ann.  616. 

"After  a  judgment  baa  been  entered  against  a  municipality,  determining 
adrersely  to  it  a  claim  made  by  it  as  the  repreeentatiTC  of  its  citiBcna,  a 
similar  daim  may  be  made  by  a  proceeding  institated  in  the  name  of  the 
state  aa  the  repreeentatiTC  of  the  general  public^  and  then  the  question  arlsse 
whether  the  identity  of  the  parties  u  such  that  the  judgmenti  when  tiie  pub- 
lic waa  represented  by  the  municipality,  is  a  bar  to  an  action  in  which  the 
public  is  represented  by  the  state.  It  is  dear  that  the  iisncs  in  the  two  con« 
troTeraies  may  be  the  same;  it  is  equally  clear  that  the  nominal  parties  in 
the  two  suits  are  diflRurent,  and  that  in  ndther  suit  was  the  nominal  the  real 
party  in  interest  In  both,  the  real  party  im  the  public,  in  whcee  behalf 
the  dedication  of  the  propery  is  daimed,  and  as  the  real  parties  are  the 
same,  the  judgment  in  the  first  action  should  be  conolnsiye  in  the  sec- 
end.  In  South  Oarolina,  suit  was  brought  by  certain  tax-payers  against 
the  oommiseioneri  of  the  county  to  d>tain  an  injunction  to  prevent  thdr 
issuing  bond%  and  resulted  in  a  decree  denying  the  injunction  and  aflirm* 
ing  the  right  to  issue  the  bonds}  which  were  thereupon  issued  and  sold  to 
lona  JSde  purchasers.  Thereafter  an  action  was  brought  in  the  name  of  the 
state  upon  the  relation  of  dtisens  and  tax-payers  of  the  same  county  to 
hare  the  eame  bonds  declared  null  and  void,  and  issued  without  authority  of 
law.  The  judgment  in  the  suit  was  held  to  be  a  bar  to  the  second  action^ 
because  the  state  had  no  aohstantial  interest  in  the  action  in  which  its  name 
was  used,  and  tbe  two  actions  were  for  the  benefit  of  the  same  class  of  per- 
aooi^  and  that  'It  Is  not  reasonable  to  suppose  that  the  state.  In  lending  its 
name  to  indinduals  for  the  protection  of  their  rights,  intended  to  subTcrt  tbe 
principlee  goreming  oontroyersies  of  the  clasa  to  which  this  belongs  'i  State 
▼.  C^uter  etc  JLB,  Osi,  IS  &  OL  29a  On  the  other  hand,  in  Kansas,  where 
aa  deotor  of  the  oounty.  In  a  proceeding  commenced  by  him,  procured  a  writ 
of  moMdamme  to  Issue,  compdling  the  county  clerk  to  remove  his  office  to  a 
town  claimed  to  be  the  county  seat,  it  was  held  that  this  was  not  conclusive 
againat  a  proceeding  in  mandamua  subsequently  instituted  by  the  attorney* 
general  in  the  name  of  the  state^  'to  compel  obedience  to  the  law  of  the 
state,  commanding  county  officers  to  keep  their  offices  at  the  county  seat.* 
Disposing  of  this  question,  the  court  said:  'This  plea  of  res  adjudicata  is 
fairly  in  the  ease  and  must  be  determined.    A  majority  of  the  court  hold  that 
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IIm  Judgment  and  proceedings  in  the  Hammond  case  do  not  conolnde  the 
lator  in  this  case,  and  that  the  judgment  as  pleaded  and  set  forth  is  no  har  to 
this  aotion;  that  while  there  may  be  some  identity  of  oanse  of  action,  tfaa 
state  oan  interfere  in  matters  of  this  kind  in  the  interest  of  peace  and  good 
order,  and  to  command  obedience  to  its  laws,  and  that  for  this  purpose  it 
cannot  be  concluded  by  suits  brought  by  private  persons  to  protect  or  en- 
force private  rights.  In  the  case  of  Garner  ▼.  SteUe,  upon  the  relation  of 
Moon,  28  Kan.  790,  it  was  said,  "While  the  statute  permits  any  elector 
who  considers  himself  aggrieved  by  the  result  of  any  election  held  for  remow- 
ing,  establishing,  or  relocating  the  county  seat  of  a  county  to  contest  by  an. 
action  in  the  district  court  sach  election,  yet  if  different  actions  are  brought 
and  different  judgments  are  rendered,  it  is  possible  that  the  attorney-general 
or  the  county  attorney,  in  the  interest  of  the  public,  might,  in  a  proper  ao- 
tion instituted  for  that  purpose,  have  all  these  different  judgments  reviewed 
and  superseded  by  general  adjudication  as  to  which  town,  city,  or  place  is 
the  legal  connty  seat  of  a  oounty,  aud  thus  bring  all  the  county  officers,  with 
their  books,  papers,  and  records,  to  such  town,  dty,  or  place  as  the  oonnty 
ieat*'t  SiatB  v.  Stock,  88  Kan.  154 

*'  Though  its  officer  is  a  nominal  party  to  a  suit,  and  the  mnnicipality  is  liot 
Joined  with  him,  a  judgment  is  conolusive  for  or  against  it  if  it  was  the  real 
party  in  interest^  and  as  snoh  proseonted  and  defended  in  the  aotion:  MUU" 
tarn  V.  La  FasfftttA^  118  Ind.  823;  Fmtit  ▼.  Batimgariner,  113  Ind.  139.  It 
la  only  to  the  extent  that  a  oonnty  or  monicipal  corporation  represents  per- 
aoBs  that  a  judgment  against  it  is  binding  upon  them.  It  does  not  represent 
its  citiJBena  and  tax-payers  in  respect  to  their  private  property,  but  only  in 
oiatten  of  general  interest^  and  therefore  a  judgment  against  or  in  favor  of 
a  municipality,  oonoeming  a  single  lot  or  oUier  matter  in  which  one  of  iti 
ottiiena  has  a  private  interest,  cannot  bind  him:  Rorh  ▼.  Smith,  65  Wis.  07. 
8o^  though  a  county  or  oi^  represents  its  oitiaens  and  tax-payers  respeoting 
matters  of  general  interesti  it  ia  not  the  representative  of  other  oitiaens  of 
the  state  interested  in  the  same  general  question.  Henoe  a  judgment  against 
it  oannot  oondude  other  counties  or  municipalities  in  a  subsequent  action, 
though  the  issues  involved  are  the  same:  St,  Paul  ete,  R.  ILOikf*  RMnmm^ 
41  Minn.  394  "t  Vreeman  on  Judgment^  see.  178* 


[ThBaitk.] 

Fat  v.  Paoifio  Impbovbmbnt  Compant. 

[98  OAUPOBiriA,  9Bt.J 

Mm  Ivh  is  a  house  which  is  held  out  to  the  publio  as  a  place  where  all  tran- 
sient persons  who  oome  will  be  received  and  entertained  as  guests  for 
oompensation.  The  fact  that  the  house  is  open  for  the  public,  that  those 
who  patronise  it  oome  to  it  upon  an  invitation  which  is  extended  to  the 
general  public,  and  without  any  previous  claim  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  marks  the  main  distincticn 
between  an  inn  and  a  boarding-house. 

Am  Imn  18  HOT  THE  Lus  Onjc  because  in  some  respects  it  is  conducted  dif- 
ferently or  has  more  attractions  than  other  public  hotels,  so  long  as  it  is 
held  out  to  the  publio  as  a  place  for  the  entertainment  of  transient  per* 
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who  have  ocouton  to  patronise  it.    Henoe  »  house  having  the  other 
ebanMsteristics  of  an  inn  is  not  oooFerted  into  a  mere  hoarding-house  hy 
the  laet  that  it  ie  not  dtnate  upon  a  pnblio  highway,  and  that  the  gronnda . 
■pOD  which  it  stands  are  inolosed,  and  the  gates  looked  at  night. 

isn— GuBSTS.  — A  Pkrsoit  n  to  bb  Dibmbd  a  Goxst  at  an  inn,  and  not 
a  boarder,  though  npon  hie  arrival  he  asoertains,  before  being  assigned 
to  a  room,  what  he  will  have  to  pay  for  room  and  board,  if  hia  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  East, 
and  there  waa  no  agreement  as  to  the  time  he  would  stay,  nor  any  reduo- 
tion  in  price  in  oonaideration  of  the  agreement  to  remain  a  defiuite  time. 

laHKEKPKK  n  LiABLX,  uudor  the  Civil  Code  of  California,  for  the  loss  of  per- 
sonal property  placed  by  guests  under  hie  oare,  "  unless  occasioned  by 
an  irresistibie  superhuman  oause^  by  a  public  enemy,  by  the  negligence 
of  the  owner,  ot  by  the  act  of  some  one  he  brought  into  the  inn."  The 
words  "superhuman  cause,"  as  here  used,  are  equivalent  in  meaning  to 
the  phrase  **the  act  of  Go^** 

IvauKPSBS  ABB  LiABLB  for  a  loss  resulting  from  an  accidental  fire,  unless 
it  was  started  by  lightning,  or  some  superhuman  agency. 

IWKBBPBSa.  — OWNBBB  AHD  GUBRB  MAT  RbTADT  P0S8B88I0ir  OP  PbOPBBTT 

intended  for  their  personal  use,  as  jewelry  and  wearing  apparel,  without 
disdharging  the  innkeeper  from  responsibility  for  its  loss  or  destruotioa 
by  fire  while  in  the  room  of  the  guest. 

A  F»  Oeil  and  H.  V.  Mowehoiue^  for  the  appellant. 

A.  B.  Hotchhi88f  amicui  curim^  for  the  appelUnt. 

D.  M.  Ddmcu^  for  the  respondent. 

The  Court.  Upon  further  consideration  of  this  cause,  after 
bearing  in  Bank,  we  are  satisfied  with  the  conclusion  reached 
in  Department,  and  with  the  opinion  there  rendered,  and  for 
the  reasons  stated  in  said  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
Snred  to^  rendered  on  the  23d  of  June,  1891:^ 

Dk  Havkn,  J.  The  plaintiflT  recovered  judgment  against 
the  defendant  for  damages  occasioned  by  the  loss  of  her  jew- 
elry, wearing  apparel,  and  other  articles  of  personal  property 
needed  for  her  personal  use,  consumed  by  fire  at  the  burning 
of  the  Hotel  Del  Monte,  April  1, 1887,  of  which  the  defendant 
was  at  that  time  the  proprietor. 

The  court  below  found  that  the  Hotel  Del  Monte  was,  at 
the  date  named,  a  public  inn,  and  that  plaintiflT  was  a  guest 
therein.  On  this  appeal  the  defendant  claims  that  the  evi- 
dence does  not  sustain  these  findings;  and  also  that  the  burn- 
ing of  the  hotel  was  an  irresistible  superhuman  cause,  for 
which  it  is  not  liable,  and  that  it  is  not,  in  any  event,  liable 


200  Fay  9.  Pacific  Impbovbmbht  Comp^nt.         [CitL 

for  plaintiff's  diamonds  and  other  Jewelryt  becaose  not  depo9> 
ited  in  defendant's  safe. 

1.  An  inn  is  a  bouse  which  is  held  out  to  the  public  as  a 
place  where  all  transient  persons  who  cotne  will  be  received 
and  entertained  as  guests  for  oompensatioUy — a  hoteL     In 
WintermuU  ▼.  Clark,  5  Sand.  247,  an  inn  is  defined  as  a  pub* 
lio  house  of  entertainment  for  all  who  choose  to  visit  it,  and 
this  definition  was  quoted  with  approval  by  this  court  in 
Pinkerion  v.  Woodward,  83  Gal.  596;  91  Am.  Dec  657.    Th« 
fact  that  the  house  is  open  for  the  public,  that  those  who  pat» 
ronize  it  come  to  it  upon  the  invitation  which  is  extended  to 
the  general  public,  and  without  any  previous  agreement  for 
accommodation  or  agreement  as  to  the  duration  of  their  stay, 
marks  the  important  distinction  between  a  hotel  or  inn  and  a 
boarding-house.    This  difference  is  thus  stated  in  Bchouler  oa 
Bailments:  '^An  inn  is  a  house  where  a  keeper  holds  himself 
out  as  ready  to  receive  all  who  may  choose  to  resort  thither 
and  pay  an  adequate  price  for  the  entertainment;  while  the 
keeper  of  a  boarding-house  reserves  the  choice  of  comers  and 
the  terms  of  accommodation,  contracting  specially  with  each 
customer,  and  most  commonly  arranging  for  long  periods  and 
a  definite  abode  '^  Schouler  on  Bailments,  253. 

We  think  the  evidence  in  this  case  is  full  and  complete  to 
the  point  that  the  Hotel  Del  Monte  was  a  public  inn.    It  not 
only  had  a  name  indicating  its  character  as  such,  but  it  was 
also  shown  that  it  was  open  to  all  persons  who  have  a  right  to 
demand  entertainment  at  a  public  house;  that  it  solicited 
public  patronage  by  advertising  and  in  the  distribution  of  its 
business  cards,  and  kept  a  public  register  in  which  its  guests 
entered  their  names  upon  arrival  and  before  they  were  as* 
signed  rooms;  that  the  hotel,  at  its  own  expense,  ran  a  coach 
to  the  railroad  station  for  the  purpose  of  conveying  its  patrons 
to  and  from  the  hotel;  that  it  had  its  manager,  clerks,  wait* 
ers,  and  in  its  interior  management  all  the  ordinary  arrange- 
ments and  appearances  of  a  hotel,  and  the  prices  charged  were 
for  board  and  lodging.    These  facts  were  certainly  sufficient 
to  justify  the  court  in  finding,  as  it  did,  that  the  appellant  was 
an  innkeeper:  Krohn  v.  Sweeny,  2  Daly,  200.    Nor  was  the 
force  of  this  evidence  in  any  wise  modified  by  the  fact  that 
the  hotel  was  not  immediately  upon  a  highway,  or  that  the 
grounds  upon  which  it  stood  were  inclosed   and  the  gates 
olosed  at  night.    The  location  of  the  hotel,  the  extent  of  the 
grounds  surrounding  it,  and  the  manner  in  which  these 
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gToands  were  improvedi  and  reserved  for  the  exolusive  use 
and  enjoyment  of  those  who  patronised  it,  doubtless  made  the 
hotel  more  attractiye  to  those  who  ohose  to  make  a  transient 
resort  of  it,  but  did  not  convert  it  into  a  mere  boarding-house» 
A  hotel  is  none  the  less  one  because  in  some  respects  it  may 
be  conducted  differently  or  have  more  attractions  than  other 
public  hotels,  so  long  as  it  is  held  out  to  the  public  as  a  place 
for  the  entertainment  of  all  transient  persons  who  may  have 
ooeadon  to  patronise  it 

^  Modes  of  entertainment  alter  with  the  fashion  of  the  age, 
and  to  preserve  a  clear  definition  is  not  easy.  It  is  not  way- 
fiirers  alone,  or  travelers  from  a  distance,  that  at  the  present 
day  give  character  to  an  inn,  the  point  being  rather  that  peo- 
ple resort  to  the  house  habitually,  no  matter  whence  coming 
or  whither  going,  as  for  transient  lodging  and  entertainment": 
Schouler  on  Bailments,  249. 

2.  The  evidence  shows  that  the  plaintiff  was  a  guest,  and 
not  a  boarder.  The  fact  that  upon  her  arrival,  and  before 
being  assigned  to  her  room,  she  ascertained  what  she  would 
have  to  pay  for  the  room  and  board  is  not  sufficient  of  itself 
to  show  that  she  was  not  received  as  a  guest:  Pinkerton  v. 
Woodward,  83  Cal.  697;  91  Am.  Dec.  657;  Hancock  v.  Rand^ 
94  N.  Y.  1;  46  Am.  Rep.  112;  JaU$  v.  Cardinal,  85  Wis.  118; 
HaU  T.  Fike,  100  Mass.  496;  B$rhMr$  Woolen  Co.  v.  Proctor^  7 
Cush.  417. 

The  Del  Monte  being  a  public  hotel,  in  the  absence  of  evi* 
dence  showing  that  plaintiff  went  there  as  a  boarder,  the  pre- 
sumption would  be  that  she  went  there  as  a  guest:  Hall  v. 
Pike^  100  Mass.  495.  Not  only  does  the  evidence  fail  to  over- 
throw this  presumption,  but  the  testimony  of  the  plaintiff 
shows  that  she  was  there  as  a  mere  temporary  sojourner,  with- 
out any  agreement  as  to  the  time  she  should  stay,  and  with 
only  the  intention  on  her  part  of  resting  a  week  or  two,  and 
then  proceeding  to  the  Bast  She  obtained  no  reduction  of 
price  in  consideration  of  an  agreement  to  remain  a  definite 
time,  or  as  a  boarder;  nor  was  there  anything  said  from  which 
it  could  be  inferred  that  there  was  any  understanding  between 
her  and  the  defendant  that  she  was  to  be  received  as  a  boarder, 
and  not  as  a  guest 

8.  Under  section  1869  of  the  Civil  Code,  an  innkeeper  is 
liable  for  the  loss  of  personal  property  placed  by  his  guests 
under  his  care,  *'  unless  occasioned  by  an  irresistible  superhu- 
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man  cause,  hj  a  public  enemy,  by  the  negligence  of  the  owaer, 
or  by  the  act  of  some  one  whom  he  brought  into  the  inn/' 

In  this  case,  the  loss  was  occasioned  by  the  burning  of  (he 
hotel,  and  the  origin  of  the  fire  is  not  shown,  further  than  that 
it  broke  out  in  one  of  the  rooms  in  which  there  was  nothing 
except  the  batteries  which  supplied  the  bells  with  electricity. 
Under  this  state  of  facts,  the  defendant  is  liable:  HtdeU  ▼. 
Swift,  83  N.  Y.  571;  88  Am.  Dec.  405.  A  fire  thus  occurring 
cannot  be  considered  an  "irresistible  superhuman  cause," 
within  the  meaning  of  section  1859  of  the  Civil  Code.  The 
words  ''irresistible'  superhuman  cause"  are  equivalent  m 
meaning  to  the  phrase  "  the  act  of  God,"  and  refer  to  those 
natural  causes  the  eflects  of  which  cannot  be  prevented  by  the 
exercise  of  prudence,  diligence,  and  care,  and  the  use  of  those 
appliances  which  the  situation  of  the  party  renders  it  reason- 
able that  he  should  employ:  1  Am.  &  Eng.  Bnoy.  of  Law,  174. 
A  loss  arising  from  an  accidental  fire  is  not  caused  by  the 
act  of  God|  unless  the  fire  was  started  by  lightning  or  some 
superhuman  agency:  MiUer  ▼.  Steam  Nav.  Co,^  10  N.  Y.  481; 
Chicago  etc.  R.  R.  Co.  v.  Sawyer^  69  111.  285;  18  Am.  Rep.  618. 

4.  The  court  finds  that  the  property  lost  was  such  as  was 
needed  for  the  present  personal  use  of  the  plaintifl^.  We  can* 
not  say  that  the  evidence  does  not  support  this  finding.  It 
certainly  cannot  be  said  that  jewelry  worn  by  a  woman  daily 
must,  when  not  actually  upon  her  person,  be  deposited  with 
the  innkeeper,  in  order  to  make  him  responsible  for  its  loss  in 
the  inn.  If  worn  daily,  it  does  not  cease  to  be  needed  for 
present  personal  use  when  its  possessor  lays  it  aside  upon  re- 
tiring for  the  night.  Nor  is  it  necessary,  in  order  to  render  the 
innkeeper  liable,  that  the  property  should  have  been  delivered 
into  his  exclusive  personal  possession. 

^  The  guest  may  retain  personal  custody  of  his  goods  within 
the  inn,  —  as  of  his  trunk  and  its  contents,  his  wearing  ap- 
parel, and  other  articles  in  his  room,  and  any  jewelry  or  vain- 
ables  carried  or  worn  around  his  person, — without  discharging 
the  innkeeper  firom  responsibility  '^  Jalie  v.  Cardinal^  86  Wia 
126. 

We  have  examined  the  other  points  made  by  appellant^  but 
do  not  think  they  call  for  special  discussion. 

The  rule  which  makes  an  innkeeper  liable  for  the  value  of 
the  property  of  his  guest,  in  case  of  its  loss  by  fire,  may  at 
first  thought  be  deemed  a  harsh  one;  but  the  loss  must  fall 
somewhere,  and  section  1859  of  the  Civil  Code  provides  upon 
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whom  it  Bhould  properly  f&ll«  and  the  innkeepei's  liability  in 
IhiB  respect  is  one  of  the  burdens  pertaining  to  the  boaineM  in 
which  he  is  engaged,  and  in  view  of  which  it  moat  be  sup- 
pofled  that  he  regulates  his  charges. 
Judgment  and  order  affirmed. 


i^Inr— Wbas  ok^Anfaui  ii  apnUle  bents  sf  snterteis- 
for  aU  who  ohooM  to  Tisit  it:  PMtmitm  ▼•  WooUtoard,  33  Oal  067|  91 
Ajb.  Dm.  667»  sztendad  note  to  Cfha$  ▼•  Wiggin$t  7  Am.  Deo.  461. 

IsmEXBFSBS— Gimm*  Who  ibs.  — A  iraToIer  who  is  met  at  the  depot 
Iff  tiio  porter  of  a  hotel,  who  indiostas  whst  oosvejruioe  he  ie  to  take,  and 
who  tekoa  the  eheok  for  the  traveler^t  baggage^  Is  a  gaeet  of  the  hotel,  and  oaa 
hold  the  proprietor  liaUo  for  the  lois  of  his  baggaget  Obdbery  ▼.  Nagk,  88 
Gm.  096;  20  Am.  St  Bep.  888;  and  note;  extended  note  to  OlvU  ▼.  Wigging 
7  Am.  Dea  461.  See  Moon  ▼.  Long  Beadk  etc  Obi,  87  OeL  488;  29  Am.  St. 
Sep^  266,  andnota. 

LwKBSPBSS — JoAVLm  10B  LosB  OF  GiTBR^  BAosAom  —  An  iDnkeeper 
can  Kvoid  liability  for  loee  of  hie  gnesfe  baggage  only  on  the  gronnde  thai 
the  lose  was  oooasioned  by  an  aot  of  God,  the  pablio  enemy,  or  the  ndsoon* 
dack  ol  tiio  gneet  or  a  friend  aooompanying  him:  O'Briem  t.  VaSi,  22  Fla. 
627;  1  Am.  Si  Bep.  219,  and  note.  An  innkeeper  ia  not  liable  for  looi  of 
boardera*  baggage  and  otiier  yalnablea  by  fire  not  ahown  to  hare  been  oanaed 
by  tiie  negligenoe  of  tiie  innkeeper  or  his  eenrantii  Moore  t.  Long  Beach  etc, 
Obu,  87  OaL  488;  22  Am.  St  Bep.  266,  and  note;  extended  note  to  Cuikr  v, 
Bmmeg^  18  Am.  Bepw  130-136;  PMsrftMi  ▼.  Woodward^  83  OaL  667;  91  Am. 
De&  667,  and  note. 

IssxsBpns — Whsthxb  Gums  icat  BirrAni  Psopsstt.  —The  gneat  of 
ahotal  ii  not  required  to  plaoe  hia  valnablea  in  onatody  of  the  innkeeper, 
eran  though  the  innkeeper  had  an  iron  aafe  for  that  pnrpoie,  and  the  gneat 
kaew  of  that  faois  «/bft«fos  ▼.  JZfatotfMs,  17  IIL  808|  68  Am.  Deo.  869^  and 
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fit  Oauvobhia,  ftU.] 

OnrnxronovAL  Law— Gms  FossiDDur.  — A  atatate  appropriating  money 
to  pay  the  blaim  of  a  guard  at  a  atate  priaon,  for  personal  injury  reanlt- 
ing  to  bim  from  the  looi  of  hia  arm  while  in  the  diaoharge  of  hia  duties 
ia  forbidden  by  the  danae  of  the  oonstitntion  of  Oalifomia  deolaring  that 
the  legialatore  ahall  hare  no  power  to  make  any  gift  of  any  pnblie  money 
to  any  indiTidnal,  or  to  grant  any  extra  oompenaation  or  aUowanoe  to 
any  pnbUo  offioer  or  aenrant  of  the  atate,  after  the  aerrioe  baa  been  per* 
fomied,  or  the  oontraot  baa  been  entered  into^  and  performed  in  whole 
or  in  part 

Stats — Bisks  Assitmsd  nr  Bstxrino  zhto  BMnonisifT  ov.  — One  who 
entera  the  aenrice  of  the  atate  aeaumea  all  the  riaka  attending  auch  em- 
ployment^ whether  arising  from  ite  ordinary  perils,  or  reaalting  from  the 
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iM^lgeftoe  ov  misfMunnco  of  other  MTTants  of  Hit  stato^  and  aa  approprU 
atioa  to  indemnify  tach  ferrant  for  injariat  foataiiied  whOo  ia  nioh  mrn^ 
▼ioe  is  a  mere  gratuity. 

Statb  is  vot  LiiiBLi  voB  TBI  Kbouoihob  OB  ManuBAKCS  of  ita  offioecB 
or  Agenta^  ezoept  when  enoh  llafailitjr  la  Tolnntarily  aaaimiad  by  ita  l^gi^ 
latnre. 

NsGLiaxMCi  ~  LiABiLiTr  ov  Statb  —  A  state  Is  not  answerable  to  on*  o( 
its  officers  or  servants  for  damagea  resolting  to  him  from  the  miscondaoi 
or  negligenoe  of  another  offioer  or  aerrant  The  dootrino  of  rtipomdefU 
msperior  doea  not  prerail  againat  the  aovereigm  in  the  neoeaaaiy  en^loy* 
ment  of  pnblio  agents* 

Robert  T.  Devlin  and  Jud  CBrurie^  for  the  petitioner. 
Attomey^Oeneral  Hari^  for  the  respondent. 

Db  Haven,  J.  This  is  Bn  original  proceeding,  wherdn  the 
petitioner  asks  this  court  to  issue  a  writ  of  mandamua,  directed 
to  the  defendants  as  members  of  the  state  board  of  examiners, 
commanding  them  to  allow  his  claim  against  the  state  for  the 
sum  of  ten  thousand  dollars,  in  accordance  with  the  provi8« 
ions  of  an  act  of  the  legislature,  the  first  section  of  which,  and 
the  only  one  necessary  to  a  proper  understanding  of  this  case^ 
is  as  follows:  — 

''Sec.  1.  The  sum  of  ten  thousand  (110,000)  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  general  fund  of 
the  state  treasury  not  otherwise  appropriated,  to  pay  the  claim 
of  A.  J.  Bourn,  a  guard  at  the  state  prison  at  San  Quentin,  in 
this  state,  for  personal  injuries,  namely,  the  loss  of  his  right 
arm  while  in  the  discharge  of  his  duties,  under  the  orders  of 
his  superior  oflScer,  and  while  in  the  service  of  the  state  of 
California." 

The  petition  sets  forth  the  circumstances  under  which  peti- 
tioner lost  his  arm,  but  which  need  not  be  referred  to  here,  as 
we  have  held,  in  the  case  of  Slevensan  v.  Colgan^  91  Cal.  649, 
25  Am.  St  Rep.  230,  that  the  constitutionality  of  a  statute 
must  be  determined  by  the  court  from  what  appears  on  ita 
face,  when  considered  with  reference  to  matters  judicially 
noticed  by  the  court. 

The  defendants  have  demurred  to  the  petition,  upon  the 
general  ground  that  the  act  under  which  petitioner  claims  is 
unconstitutional  under  sections  81  and  32  of  article  4  of  the 
constitution,  which  in  effect  provide,  among  other  things,  that 
the  legislature  shall  have  no  power  to  make  any  gift  of  any 
public  money  or  thing  of  value  to  any  individual,  or  to  grant 
any  extra  compensation  or  allowance  to  any  public  officer  or 
servant  of  the  state,  **  after  service  has  been  performed,  or  a 
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eoDtract  has  been  entered  into,  and  performed  in  whole  or  in 
part." 

lo  the  case  of  Stevenson  v.  Colgatty  91  Cal.  649,  25  Am.  St 
Bep.  230,  we  decided  that  it  was  the  purpose  of  these  sections 
of  the  constitution  to  prohibit  the  legislature  from  making 
direct  ''appropriations  to  individuals  from  general  considera* 
lions  of  charity  or  gratitude,  or  because  of  some  supposed 
moral  obligation  resting  upon  the  people  of  the  state,  and  such 
u  a  just  and  generous  man,  although  under  no  legal  liability 
10  to  do,  might  be  willing  to  recognise  in  his  dealings  with 
others  "  less  fortunate  than  himselfl 

That  such  is  the  intention  of  the  constitution  we  have  no 

doubt,  aud  it  is  equally  clear  to  us  that  the  act  in  question 

bUs  within  the  class  of  legislation  thus  prohibited.    The  peti* 

tioner  was  an  ofiBcer  or  employee  of  the  state.    It  is  recited  in 

the  act  that  he  met  with  the  accident ''  while  in  the  discharge 

of  his  duties,  under  the  orders  of  his  superior  officer,"  and  for 

the  purpose  of  this  decision,  it  may  be  conceded,  as  claimed 

by  him,  that  the  loss  of  his  arm  is  to  be  attributed  to  the  negli- 

gence  of  his  superior  officer.    But  whether  it  be  attributed  to 

negligence  or  misfeasance  of  such  officer,  or  any  other  cause 

which  can  he  suggested  by  the  language  of  the  act,  the  uncon* 

Btitutionality  of  the  statute  is  apparent.    In  entering  the  ser- 

Tice  of  the  state,  the  petitioner  assumed  all  the  risks  attending 

mch  employment,  whether  arising  from  its  ordinary  perils,  or 

resulting  from  the  negligence  or  misfeasance  of  other  servants 

of  the  state,  and  the  appropriation  made  by  this  act  is  a  mere 

gratuity,  as  the  state  was  under  no  legal  liability  to  compen* 

sate  him  for  any  loss  which  he  may  have  sustained  while  thus 

b  the  discharge  of  his  duties. 

That  a  state  is  not  liable  for  the  negligence  or  misfeasance 
of  its  agents,  except  when  such  liability  is  voluntarily  assumed 
by  its  legislature,  is  said  by  Danforth,  J.,  in  Lewis  v.  State^  96 
N.  T.  74, 48  Am.  Bep.  607,  to  be  so  **  well  settled  upon  grounds 
of  public  policy,  and  the  doctrine  is  so  uniformly  asserted  by 
writers  of  approved  authority  and  the  courts,  that  fresh  dis* 
CQBsion  would  be  superfluoua"  And  the  supreme  court  of  the 
United  States,  in  Qibbom  ▼•  United  States,  8  WalL  269,  in  an 
opinion  delivered  by  Mr.  Justice  Miller,  say:  ^  No  government 
has  ever  held  itself  liable  to  individuals  for  the  misfeasance^ 
laches,  or  unauthorized  power  of  its  officers  and  agents.'' 

In  the  case  of  ClodfeUer  v.  State,  86  N.  C.  61, 41  Am.  Rep.  440^ 
the  plaintiff  presented  a  claim  against  the  state  for  damages 
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on  acooant  of  the  loss  of  bis  eyes,  alleged  to  have  1)een  caused 
by  tbe  misconduct  and  negligence  of  officers  and  agents  of  the 
state,  under  wbose  authority  and  control  he  was  placed.  By 
tbe  constitution  of  that  state  tbe  court  was  empowered  with 
authority  "  to  bear  claims  against  tbe  state.*'  But  the  court 
held  that  this  provision  only  authorised  it  to  hear  such  claims 
'*  as  are  legal,  and  could  be  enforced  if  the  state,  like  one  of  its 
citisensi  was  amenable  to  process,"  and  added:  "  The  only 
question  then  presented  is,  whether  the  state,  in  administering 
the  functions  of  government  through  its  appointed  agents  and 
officers,  is  legally  liable  to  a  claim  in  compensatory  damages 
for  an  injury  resulting  from  their  misconduct  or  negligence. 
That  the  doctrine  of  respondeat  superior  applicable  to  the  re- 
lations of  principal  and  agent  created  between  other  persons 
does  not  prevail  against  the  sovereign  in  the  necessary  employ* 
m^nt  of  public  agents  is  too  weU  settled  upon  authority  and 
practice  to  admit  of  controversy." 

The  exemption  of  the  state  from  paying  damages  for  acci- 
dents of  this  nature  does  not  depend  upon  its  immunity  from 
being  sued  without  its  oonsent,  but  rests  upon  grounds  of 
public  policy,  which  deny  its  liability  for  such  damages.  It 
is  argued,  however,  that  the  state  has  in  this  instance  as- 
sumed and  acknowledged  its  liability  by  the  act  under  con- 
sideration. But  this  is  precisely  what  the  legislature  is 
forbidden  to  do.  A  legislative  appropriation  made  to  an  in- 
dividual in  payment  of  a  claim  for  damages  on  account  of  per- 
sonal injuries  sustained  by  him  while  in  its  service,  and  for 
which  the  state  is  not  responsible,  either  upon  general  princi- 
ples of  law  or  by  reason  of  some  previous  statute  creating  such 
liability,  is  a  gift  within  the  meaning  of  the  constitution.  The 
appropriation  made  to  petittcmer  was  a  mere  gratuitous  as- 
sumption of  an  obligation  from  which  the  state  was  and  is 
exempt,  and  is  within  the  mischief  which  the  framers  of  the  con- 
stitution intended  to  remedy  by  the  sections  before  referred  to. 

If  the  state  desires  to  make  itself  liable  for  such  damages 
as  may  be  sustained  by  those  in  its  service,  it  must  do  so  by 
a  general  law  which  shall  embrace  all  cases  which  may  come 
within  its  provisions. 

The  demurrer  to  the  petition  is  sustained,  and  judgment 
ordered  for  the  defendants. 

Bbattt,  0.  J.  (dissenting).  I  dissent  In  my  opinion,  the 
word  ^'gift**  was  not  used  in  section  81,  article  4,  of  the  con- 
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riiiotioii  in  a  eense  broad  enough  to  include  compensation  to 
1  Bemnt  of  the  atate  for  lose  of  life  or  limb  in  the  discharge 
of  loB  daiiea.  Nor  do  I  think  each  eompensation  is  to  be  re« 
ftfded  M  extra  oompenaation  for  seryices,  within  the  prohibi- 
tioB  of  the  aoooeeding  aection  of  the  same  article. 


I— Oivn  TO  Sim/nnn— Yauditt  or.  — Tlie  lagiaUtnrv  of  CyU 
hM  BO  power  under  the  state  eonititatioii  to  make  gifts  to  its  em* 
liogrMt:  Sobimmm  t.  Ihrnn^  Tl  Gal  473;  11  Am.  St.  Bep.  297. 

fcAns— LiAsiUTT  VOB  Kbouobhob  or  OmoBBfl. — The  state  Is  not 
■Viiisbls  ia  damages  for  injaries  sostained  by  a  ooiiTiet  in  its  prison 
Unagh  the  negligenoe  of  the  prison  offioerst  Oiod(filier  ▼.  States  86  N.  a  5U 
41  Aau  Bs^  440,  and  note.  An  action  will  not  lie  against  a  oonnty  for  personal 
^■riss  sostained  through  the  negligenoe  of  its  employees:  Bollenbeek  ▼•  WhiF 
wAag9  Ootauift  95  IlL  148;  85  Am.  Rep.  148»  and  note;  Sherbowme  r.  Tuba 
^fcwiift  21  OsL  113;  ai  Am.  Dea  151,  and  note.  Mnnioipal  corporations  are 
Mi  liable  for  the  negligenoe  of  Its  offioen  or  employesst  OAcjm  r.  JWrdha^  7t 
ChL  Ml  la  An.  St.  Bep.  lis. 


[br  Bamk.] 
MOBBILL    V.    NiGHTINOALB. 

(M  Oauvobhza,  4BLI 

OonBAor  la  TmoaumMD  sr  Mur aob  when  it  is  obtained  bj  threats  of  Im* 
pnnnmont  npon  a  oharge  of  embsolement. 

^kmuat  n  PBOoaxaD  sr  ^imsAOE,  and  is  therefore  snbjeot  to  rseoission« 
when  ft  was  indnoed  by  proooring  a  warrant  for  the  arrest  of  one  of  tiie 
eontraetiiig  parties  on  a  chaige  of  embenlement,  and  snoh  warrant  wae 
obtainod,  not  for  the  purpose  of  proseoating  or  oooTicting  him,  bat  with 
m  liew  of  frightening  and  intimidating  him  into  ezeonting  snoh 


Otannuor — Mbtaoi  ev  Qmvrt  Punov.  —In  that  kind  of  menaoe  whioh 
eoBsists  of  a  threat  of  injory  to  tiie  eharaoter  of  a  person  it  is  entirely 
IsBmafterial  whether  he  is  gnilty  or  innooent  of  the  orime  eharged. 

Otannuor  «■■  OaHsronunov  or  Waum  d  a  Oompbomibb  or  a  Fblovt  ia 
baesd  npon  illegal  oonnderation,  and  therefore  Toid. 

ftoiiiinii  urov  Illmal  OoHsroM&AnoM— Dutt  or  ms  Oovn.  — If  the 
obfeotion  that  m  oontraet  was  made  npon  illegal  eonsideration  is  not  iii« 
t»poosd  by  the  party  sooght  to  be  ohaiged»  it  is  the  dn^  of  the  eoert 
ti  BHlDe  it  OB  its  own  behalt 


Waldo  M.  Torh^  for  the  appellants. 

flioryi  /.  DmU^  J.  E.  OaU^  ond  Edward  B.  Bragg,  ton  the 
MpoodentSL 

Qaboutts,  J.    This  is  an  action  in  equity  to  foreclose  a 
amtnet^  and  reooyer  judgment  upon  four  promissory  notes 
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amounting  in  the  aggregate  to  forty-three  thonsand  dollars. 
The  oontraot  and  notes  were  made  by  defendant  Nightingale 
to  the  plaintiffs  on  acoonnt  of  an  alleged  purchase  of  the  capi- 
tal stock  of  the  Milwaukee  Furniture  Company.  The  prayer 
of  the  complaint  asks  that  judgment  be  had  for  the  amount 
oi  the  notes,  and  that  certain  real  estate  and  the  said  capital 
stock  be  applied  to  the  satisfaction  of  such  judgment,  said 
property  having  been  transferred  under  the  contract  to  secure 
the  payment  of  the  aforesaid  notes.  Among  other  matters, 
the  answer  seto  out  that  the  contract  and  notes  were  not  signed 
by  the  defendant  Nightingale  voluntarily,  but  under  coercion 
and  intimidation,  by  threatening  defendant  with  arrest  and 
imprisonment  upon  a  warrant  of  arrest  which  the  plaintiffs 
at  the  time  induced  Nightingale  to  believe  had  been  issued. 
Judgment  went  for  the  defendants,  and  this  appeal  is  prose* 
cuted  from  the  judgment  and  order  denying  plaintiffs'  motion 
for  a  new  trial. 

The  merito  of  this  appeal  are  fiilly  tested  by  a  determination 
as  to  whether  or  not  the  findings  support  the  judgment;  for  • 
after  a  careful  consideration  of  the  evidence,  we  are  satisfied 
that  the  following  findings  of  fact  made  by  the  court  are  fully 
supported  thereby:  — 

'^  1.  That  on  the  twenty-sixth  day  of  May,  1890,  the  plain- 
tiffs fraudulently  and  illegally  procured  to  be  issued  by  a  jus* 
tice  of  the  peace  of  Los  Angeles  city  township  a  warrant  for 
the  arrest  of  the  defendant  Nightingale,  under  the  name  of 
John  Doe,  for  the  purpose  of  coercing  the  defendant  Nightin- 
gale to  pay  certain  sums  of  money  and  sign  contracts  for  the 
payment  of  money  to  plaintiffs,  upon  the  claim  by  plaintiffs 
that  defendant  Nightingale  had  embeszled  large  sums  of 
money  from  the  Milwaukee  Furniture  Company,  of  which  do* 
fendant  Nightingale  had  been  acting  as  treasurer. 

^*  2.  That  such  warrant  was  not  procured  for  any  lawful 
purpose,  or  for  the  purpose  of  prosecuting  or  convicting  the 
defendant  Nightingale  of  any  crime,  but  for  the  purpose  of 
frightening  and  intimidating  defendant  Nightingale." 

''  4  That  on  the  ninth  day  of  July,  1890,  defendant  Night- 
ingale executed  and  delivered  to  the  plaintiffs  the  contract 
and  four  promissory  notes  of  that  date,  which  are  set  forth  in 
the  complaint  and  supplemental  complaint  herein;  but  such 
contract  and  notes  were  not  executed  by  the  tree  or  voluntary 
act  of  defendant  Nightingale,  but  his  signature  and  his  exe- 
cution thereof  was  induced  solely  by  the  well-grounded  belief 
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on  the  part  of  defendant  Nightingale  that,  nnlesB  he  signed 
them  and  each  of  them,  he  would  be  arrested  and  imprisoned 
upon  said  warrant  for  sach  embesslement,  which  the  plaintiffs 
tben  and  preTiously  charged  him  with  being  guilty  of;  and 
that  by  signing  the  same,  the  embezzlement  with  which  he 
was  80  charged  would  be  compromised  and  settled. 

**&  That  at  the  time  of  executing  said  contract  and  notes, 
€0  Jolj  9, 1890,  the  plaintiffs  induced  the  defendant  Night- 
ingale to  belieye,  and  he  did  belieye,  that  he  would  be  arrested 
aod  imprisoned  on  eaid  warrant  if  he  refused  to  sign  said  oon« 
traet  and  notes." 

Heasured  by  the  facts  set  out  in  the  findings,  we  think  the 
defendant  Nightingale  was  acting  under  a  menace  at  the  time 
of  Uw  signing  of  the  contract  and  notes,  which  destroyed  his 
free  consent  to  the  execution  thereof,  and  which  thereby  af«' 
faded  him  ample  grounds  for  the  rescission  of  the  same.  The 
MDsent  of  a  party  to  a  contract  must  be  free,  and  it  is  not  free 
vhen  obtained  through  duress  or  menace.  Section  1669  of 
tte(Stil  Code  declares  duress  to  consist  in  the  ^'unlawful 
ttmfinement  of  the  person  of  the  party,  or  of  the  husband  or 
wife  of  such  party,''  etc.,  or  ^  the  confinement  of  such  person, 
Itwfol  in  form,  but  fraudulently  obtained/'  Section  1670 
P^dee,  menaoe  consists  in  a  threat  of  the  duress  above  spe- 
cified, or  of  a  threat  of  injury  to  the  character  of  any  such  per^ 
Md*  In  this  case  tiiere  was  no  arrest  and  confinement,  hence 
M  dorew;  but  the  history  of  the  transaction,  as  disclosed  by 
ttie  flndingB,  clearly  indicates  threats  of  imprisonment  upon 
i  eharge  of  embesilement,  which,  in  effect,  necessarily  were 
^iueats  of  injury  to  the  character  of  defendant  Nightingale, 
^  eonseqnently  a  menace.  The  court  finds  that  the  con- 
^M  and  notes  were  executed  under  the  infiuence  of  such 
iDMiace,  and  such  being  the  fact,  the  defendant's  free  consent 
^  ihe  exeeation  thereof  was  never  gained,  and  the  judgment 
■boQld  stand.  Section  618  of  the  Penal  Code  provides:  ''  Ex- 
Men  is  the  obtaining  of  property  from  another,  with  his 
ooDsent^  indoeed  by  a  wrongful  use  of  force  or  fear,  or  under 
eolor  of  offldal  right"  The  findings  of  the  court  disclose  a 
itete  of  facte  lacking  but  few  elements,  if  any,  to  fill  the  meas- 
ure demanded  by  the  foregoing  provision  of  Uie  criminal  code 
^  this  state.  The  findings  show  that  the  warrant  of  arrest  was 
^BOQisdin  bad  faith  and  for  purposes  not  countenanced  in  law. 
^  vas  secured  solely  to  be  used  as  a  menace  for  the  collection 
tf  an  indebtedness,  and  it  was  ever  acconipauied  with  the 
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threat  tbat  if  suob  Indebtedness  was  not  satisfied  the  warrant 
wonld  be  executed  and  imprisonment  follow.  Such  a  proceed* 
ing  is  an  abase  of  criminal  process,  and  impedes  the  due 
course  of  public  justice.  In  the  case  of  Bane  ▼.  Detrick^  52  HI. 
27|  the  court  said:  *'The  mortgage  was  void  for  another  rea- 
son. It  was  executed  through  a  perversion  and  abuse  of 
criminal  process.  It  is  proved  that  Bane  got  out  this  process 
and  used  it  to  effect  a  settlement  of  a  claim  which  there  is 
much  evidence  to  show  was  unfounded.  It  is  against  public 
policy  that  process  should  be  thus  used,  and  no  court  will 
allow  the  results  flowing  from  it  to  be  enjoyed  by  him  who  so 
uses  it.  It  is  a  gross  abuse  of  legal  process,  and  no  person 
should  have  the  aid  of  a  court  of  justice  to  profit  by  it.''  Un« 
der  that  kind  of  menace  which  consists  in  a  threat  of  injury 
to  the  character  of  a  person,  it  is  entirely  immaterial  whether 
such  person  is  guilty  or  innocent  of  the  crime  to  be  charged. 
It  certainly  would  be  no  defense  to  the  accusation  of  extortion 
that  the  charges  or  publications  threatened  to  be  made  by  the 
defendant,  and  by  which  he  obtained  valuable  prcperty,  were 
true.  The  truth  or  falsity  of  these  matters  form  nu  element 
in  establishing  the  guilt  or  innocence  of  a  defendant  charged 
with  extortion. 

In  Haclett  v.  King^  6  Allen,  58,  it  was  decided  that  though 
a  person  was  arrested  under  a  legal  warrant  and  by  a  proper 
officer,  yet  if  one  of  the  objects  of  the  arrest  was  to  extort 
money,  or  enforce  the  settlement  of  a  civil  claim,  such  arrest 
Is  a  false  imprisonment  by  all  who  have  directly  or  indirectly 
procured  the  same  or  participated  therein  for  any  such  pur- 
poseSi  and  a  release  and  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void.  In  Taylor  v.  Jaques^  106  Mass. 
894,  the  court,  in  speaking  of  a  certain  instruction  given  by 
the  lower  court,  said:  *^  We  do  not  concur  with  that  view  of 
the  law.  If  he  had  embezzled  their  funds,  they  had  a  right 
to  have  him  prosecuted.  If  he  owed  them  a  debt,  tbey  had  a 
right  to  accept  security  for  it.  But  they  would  have  no  right 
to  make  use  of  a  criminal  process  for  the  collection  of  a  debt. 
An  arresti  even  upon  a  legal  warrant  and  upon  a  criminal 
charge,  to  compel  the  payment  of  a  mere  debt,  would  be  a 
misuse  of  legal  process,  and  the  threat  of  such  an  arrest  may 
constitute  unlawful  duress."  In  Richardson  y.  Duncan^  S 
N.  H.  611,  the  court  said:  *'But  it  is  now  well  settled  that 
when  there  is  an  arrest  for  improper  purposes  without  a  just 
oausa^  or  where  there  is  an  arrest  for  a  just  cause  but  without 
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lawfid  authority,  or  where  there  is  an  arreet  for  a  just  eanao 
and  under  lawful  authority  for  unlawful  purpoees,  it  may  be 
eoDBtraed  a  doreas.''  It  will  thus  be  seen  that  an  imprison- 
ment  for  an  unlawful  purpose  will  constitute  duresSi  and  such 
bdDg  the  fact,  a  threat  of  arrest  and  imprisonment,  made  for 
unlawful  purposes,  will  constitute  menace.  There  is  some 
authority  found  in  the  decisions  of  the  courts  of  Maine  op- 
posed to  these  TiewSi  but  we  think  they  are  not  the  better 
rale. 

The  findings  of  the  oourt  are  also  sufficient  to  defeat  plain* 
tiffs'  right  of  reoovery  upon  the  ground  that  the  contract  en* 
tared  into  was  forbidden  by  section  1668  of  the  Civil  Code, 
one  of  its  objects  being,  indirectly  at  least,  to  relieve  the 
defendant  Nightingale  from  responsibility  for  a  violation  of 
ike  kw.    As  was  said  hi  Eadie  v.  Slimmon,  26  N.  Y.  16,  82 
Am.  Deo.  896:  **  Either  the  accusation  which  the  defendant 
^Qght  i^inst  Eadie  was  entirely  unfounded,  or  he  was 
seeking  to  compromise  a  criminal  offense.    If  he  knew  that  a 
crime  had  been  committed  by  Eadie,  he  had  no  right  to  com- 
promise it  in  this  way,  and  the  securities  obtained  upon  such 
MmpTomise  were  received  as  a  consideration  for  compromis- 
ing a  felony,  and  for  that  reason  were  invalid;  else  the  whole 
q{  bis  assertions  and  threats  on  the  subject  were  a  gross  im* 
posture.''    As  the  answer  of  defendants  does  not  rely  upon 
VQch  defense,  we  will  not  pursue  the  subject  further,  although 
Chief  Justioe  Ryan  undoubtedly  declared  the  true  rule  in 
VigM  V.  Rindib^f,  48  Wis.  848,  wherein  he  said:  '*  If  the 
objection  be  not  made  by  the  party  charged,  it  is  the  duty 
rf  the  court  to  make  it  on  its  own  behalf.    Courts  owe  it  to 
public  justice  and  to  their  own  integrity  to  refuse  to  become 
V^es  to  contracts  essentially  violating  morality  or  public 
poliqr  by  entertaining  actions  upon  them.    It  is  judicial  duty 
tlways  to  turn  a  suitor  upon  such  a  contract  out  of  court, 
vheDever  and  however  the  oharaoter  of  the  oontract  is  made 
to  appear.** 

The  demurrer  to  the  answer  was  properly  overruled,  and 
vo  see  no  enor  in  the  rulings  of  the  oourt  upon  the  admissl- 
lAity  of  testimony. 
Ut  the  judgment  and  order  be  aflkmed. 


^oUM^lfssACB— What  n.  — Manaoe  for  wbioh  mm  mij  wM  kit  aol 
•  died  ••^•^  wImh  1m  it  pat  in  fetr  of  imprisonment:  Moore  ▼.  Adanu,  S 
^  I7t|  0  Am.  Dto.  728;  txtended  noU  to  HaUer  ▼.  <7t^MM/e«p  26  Am. 
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Deo.  374.    Daren  exutt  when  then  Is  tmx  of  Inpritoniiinit^  tedied  hj 
threats:  C>ri560  ▼.  5<N0j^  87  MuOl  840|  8i  Am.  81  Bqpw  166^Midnota. 

GoNTRAOTB  Obtaivbd  bt  Thbxah — Powkr  to  Rnaani.— In  rehitioii 
to  hnsband  and  wife,  parent  and  child,  each  may  aToid  a  oontraot  indnoed 
and  obtained  by  threats  of  the  imprisonment  of  the  other:  Adam*  ▼•  Irvktg 
Nat  Bank  116  N.  T.  606;  15  Am.  St  Rep.  447,  and  note.  Duress  inrali- 
dates  a  oontraot  where  the  f  ree«will  of  one  of  the  parties  has  been  constrained 
by  threats  of  the  others  Lave  ▼.  SUUe,  78  Qa.  66;  6  Am.  8t  Repi  234^  and 
note;  note  to  Haine$  r.  Lewia,  87  Am.  Rep.  203;  note  to  CfminU  BwkM  ▼• 
Copdand,  81  Am.  Deo.  602;  Lomerwn  r.  Johnaom,  44  N.  J.  Sq.  ML 

Ck>iiTSAOT~  CoHsiDBfiATiOH  ->  CoifPOUiiDiiro  Fblokt. — A  mortgago  glYon 
to  suppress  m  oriminal  prosecution  is  rends  Pearce  ▼•  WUmtt^  111  Pa.  St.  14; 
66  Am.  Bep^  848;  and  note.  No  aofcion  will  lie  for  oompensaHon  for  aor- 
rioes  in  endeavoring  to  preyent  an  indiotment^  nor  in  sndsaToring  to  in- 
daoe  the  authorities  to  dismiss  ii^  whers  the  plaintiff  did  not  act  through  a 
belief  in  the  innocence  of  the  aoooaadi  Barron  ▼.  Tuchr^  68  Vt  888;  88 
Am.  Bop.  684^  and  note.  An  agresmsnt  by  one  under  sentenoe  for  crime  to 
deliyer  notes  and  money  to  the  proseeating  witness  on  oondiHon  of  hia  sign* 
lag  a  petition  for  pardon,  and  the  granting  of  suck  potitiea»  is  Tsidt  Bk 
▼.  Lewkf  64  lowsg  801;  87  Am.  Rep.  802;  and  note. 
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fSI  OAUroairiA,  40&] 

SrATvn  Of  FnAUDfl.— Pabol  Btidbnob  is  Admissibu  to  Protb  tkata 
OoKTKTAHOB  made  by  a  judgment  debtor,  after  the  sale  of  his  proper^ 
Wider  execution,  was  for  the  purpose  of  enabling  the  grantee  to  redeem 
it  from  such  sale,  and  that  tho  latter  agreed  to  hold  the  premises,  to 
make  such  adyanoes  as  should  be  required  to  pay  taxes  and  assessments^ 
and  upon  the  sale  thereof  to  repay  snob  adyances  with  interest^  and  pay 
the  residue  of  ths  proceeds  of  the  sale  to  the  judgment  debtor. 

ItaD— BvtDBiroi  ov  CoNBiDXRAtnnff.— A  BiorrAL  in  a  Dud  that  the 
consideration  has  been  paid  is  not  conoluriye,  nor  does  it  estop  the  Ten- 
der from  maintaining  an  aotioa  for  the  purchase  price,  on  proof  that  the 
▼endee  agreed  to  pay  an  additional  amount,  contingent  upon  some  futuro 
•rent  or  transaction,  as  that,  upon  resale  by  him,  he  would  pay  to  the 
Tender  a  portion  of  tiie  proceeds  rsoeiTcd  in  excem  of  the  amount  paid 
by  him. 

fP.  C  Oreen  and  A.  H.  Carpenter^  for  tbo  appellant. 

Wilkes  and  Ruthetfard^  J.  0.  SwinnerUmt  and  John  0.  Byw^ 
for  the  respondent. 

Habbtbon,  J.  It  is  aUeged  in  the  complaint  that  the  plain- 
tiff, being  the  owner  of  certain  real  estate  which  had  been  sold 
under  a  decree  of  foreclosure,  made  an  agreement  with  the 
defendant,  just  prior  to  the  expiration  of  the  time  for  redemp- 
tion from  said  sale,  that  the  defendant  should  advance  the 
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Hooey  necessary  ttmefiur  and  redeem  the  property  from  said 
mk,  and  for  the  purpose  of  enabling  him  to  do  so,  he  would 
eooTsythe  premises  to  the  defendanti  and  that  the  defendant 
iboold  hold  the  same  until  such  time  as  thej  might  be  sold, 
•nd  in  the  mean  time  advance  such  moneys  as  might  be  nec^s- 
fuy  far  the  payment  of  taxes  and  assessments  thereon,  and 
that  upon  the  sale  of  said  premises  he  would,  after  deducting 
frnn  the  proceeds  therefrom  the  moneys  so  advanced,  with  in* 
ttrest  thereon  at  the  rate  of  twelve  per  cent  per  annum,  pay 
the  balance  of  said  proceeds  to  the  plaintiff;  that  thereupon 
lie  did,  on  the  tenth  day  of  July,  1888,  convey  the  premises  to 
the  defendant,  who  immediately  redeemed  the  same  from  the 
fvedosore  sale,  and  held  them  until  April  12, 1890,  on  which 
day,  with  the  consent  of  the  plaintiff,  be  sold  them  for  $12,160, 
paying  in  the  mean  time  certain  amounts  for  taxes,  street  as- 
■Msments,  and  other  charges;  that  after  deducting  the  amounts 
*>  paid,  with  interest  thereon,  from  the  amount  received  upon 
the  sale,  there  remained  $2,021.87,  for  which  he  asked  judg- 
ment against  the  defendant.    The  defendant  denied  that  any 
nch  agreement  had  been  made,  and  alleged  that  at  the  time 
of  the  oonveyance  to  him  he  had  purchased  from  the  party  his 
Mjuity  of  redemption  in  the  premises  for  the  sum  of  $150, 
which  he  then  paid  him,  and  that  thereafter  until  the  sale  by 
him  he  had  been  the  absolute  owner  thereof.    The  cause  was 
tned  by  a  jury,  who  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  claimed  by  him,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

The  jnry  has  determined,  upon  the  contradictory  evidence 
before  it,  that  the  agreement  between  the  parties  was  as  is 
sQeged  by  the  plaintiff,  and  its  determination  thereon  is  con- 
elnsive  upon  an  appeal  to  this  court. 

The  errors  of  law  urged  by  the  appellant  are  based  upon  his 
eontention  that  it  was  not  competent  to  prove  this  agreement 
by  oral  testimony,  for  the  reason  that  it  was  an  agreement  re- 
lating to  the  sale  of  land.  The  contract  or  agreement  upon 
which  the  action  is  brought  is  not,  however,  an  agreement  for 
the  sale  of  land,  or  for  the  creation  of  any  interest  therein. 
The  action  is  merely  for  the  payment  of  the  money  agreed 
Qpon  as  the  consideration  for  which  the  plaintiff  executed  to 
the  defMadant  the  conveyance  of  the  land.  It  is  not  every 
tpeement  relating  to  the  sale  of  lands  that  is  within  the  stat- 
ute of  frauds,  but  only  such  agreements  as  are  intended  to 
create  an  interest  in  lands.    The  provision  of  the  code  is,  that 
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an  agreement  **for  the  sale  of  real  property,  or  of  an  interest 
therein,  is  inyalid  unless  in  writing '':  Giy.  Code,  sees.  16249 
1741;  and  that  **all  contracts  may  be  oral,  except  such  as  are 
specially  required  by  the  statute  to  be  in  writing  ":  Ciy.  Code» 
sec.  1622;  and  it  is  only  when  the  agreement  is  required  by 
the  statute  to  be  in  writing  that  evidence  of  the  agreement 
cannot  be  receiyed  without  the  writing:  Code  Ciy.  Proc.,  see. 
1978. 

An  agreement  by  the  vendee  to  pay  for  the  land  sold  and 
conveyed  to  him  is  not  within  the  statute  of  frauds:  Thomas  w. 
Diekinaon^  12  N.  Y.  864;  and  the  vendor,  after  the  contract 
on  his  part  has  been  executed  by  a  conveyance  of  the  land, 
may  maintain  an  action  upon  such  agreement,  and  establish 
it  by  oral  testimony.    The  recital  in  the  deed  that  the  con- 
sideration has  been  paid  is  not  conclusive:  Shephard  v.  Little^ 
14  Johns.  210;  nor  is  the  vendor  thereby  estopped  from  main* 
taining  an  action  for  its  price:  White  v.  Miller^  22  Vt.  880; 
and  it  may  be  shown  that  the  real  consideration  was  of  a  dit* 
ferent  amount  from  that  expressed  in  the  deed:  Bowen  v.  BeU^ 
20  Johns.  888;  11  Am.  Dec.  286;  Belden  v.  Seymouvy  8  Cona. 
804;  21  Am.  Dec.  661;  or  of  an  entirely  different  character: 
MeCrea  v.  Purmotif  16  Wend.  460;  30  Am.  Dec  103;  and  that 
the  vendee  agreed  to  pay  an  additional  amount  contingent  upon 
some  future  event  or  transaction,  as  that  upon  a  resale  by  him 
he  would  pay  a  portion  of  the  proceeds  that  might  be  received 
in  excess  of  the  amount  then  paid  by  him:  MiUer  v.  Kendig^ 
55  Iowa,  174;  Michael  y.  Foil,  100  N.  C.  178;  6  Am.  St.  Rep. 
577;  or  the  whole  of  said  proceeds:  Hall  v.  Hall,  8  N.  H.  129; 
or  the  excess  above  the  advances  then  made  by  hira:  LinscoU 
v.  Mclniire,  15  Me.  201;  33  Am.  Dec.  602.    In  CoUine  v.  TiUim^ 
26  Conn.  368, 68  Am.  Dec.  398,  the  plaintiff  had  conveyed  cer^ 
tain  land  to  the  defendant  by  an  absolute  deed,  upon  the  ver* 
bal  agreement  by  the  defendant  that  he  would  sell  the  same 
and  turn  over  the  proceeds  to  the  plaintiff;  and  it  was  held 
that  this  agreement  of  the  defendant  was  not  within  the  statute 
of  frauds,  and  that  after  a  sale  by  him  the  plaintiff  could 
maintain  oASum/pBit  for  the  proceeds,  and  prove  the  agreement 
by  oral  testimony.    In  Hees  v.  Fox^  10  Wend.  437,  the  mortr 
gagor  conveyed  the  mortgaged  premises  to  the  mortgagee,  and 
the  mortgage  was  canceled,  upon  the  verbal  agreement  of  the 
mortgagee  that  he  would  sell  the  premises  for  the  best  price 
thai  could  be  got,  and  after  deducting  the  amount  of  the  mort« 
gage  debt,  pay  over  the  surplus  of  the  sales  to  the  mortgagor; 
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and  ihe  transaotion  was  held  not  to  be  within  the  statute  of 
feuidBi  and  that  aswtmptU  would  lie  for  the  surplus  proceeds: 
flee  also  Reytnan  t.  Moiher^  71  Ind«  596;  Hodge$  y.  ^reen^  28 
yi858;  OiHHUpeed  y.  FuUer,  46  Me.  141;  71  Am.  Dec.  672; 
Trowbridge  ▼•  Weiherbee,  11  Allen,  861;  Price  y.  SturgiSf  44 
CaL  591;  McCarthy  y.  Pope,  62  Cal.  661. 

The  other  rulings  complained  of  were  without  error,  and  as 
the  court  did  not  err  in  receiying  oral  eyidence  of  the  agree- 
BCDt  under  which  the  property  was  conyeyed  to  the  defendant, 
and  as  the  jury  haye  found  from  such  eyidence  that  the  de* 
fcndant  made  the  agreement  as  claimed  by  the  plaintiff,  judg- 
ment was  properly  rendered  in  accordance  with  such  yerdict 

The  jadgment  is  affirmed. 

Dbds— Oov8ii»BATioir— Pakol  'KwumKoa  to  BxrLAiir.— Tlie  oontid- 
«i.UoQ  lor  a  doed  may  be  explained  by  parol  eyidence:  Bvdtk^t  ^PP^  ^ 
Pik  81  491;  88  Am.  Dea  46S,  and  note;  noU  to  Thonqmm  y.  Thompitm,  68 
An.  Deo.  849;  SodthiU  ▼•  SproggM^  9  Ind.  SO;  68  Am.  Dea  607.  and  note; 
^R"AMr  Y.  Jonae^  122  Ind.  148.    CwUra,  see  SaUsbury  ▼•  Okark$^  61  Yt  46a 

I>nM  »  ByiDKiroB  or  GdrsnoBRATioif .  —  A  recital  in  a  deed  of  land  that 
Ite  eonaideratioii  has  been  paid  Is  only  prima  fade  eridenoe  of  paymenti 
PmtttT.  F09,  48 MiM.  260;  66  Am.  Rep.  484;  QaUamd  ▼.  Jaekman,  26  CaL 
7>;  86  Am.  Dm.  172;  and  note;  Liojfd  r.  Lifneh,  28  Pa.  St.  419;  70  Am.  Dea 
117;  IRcftob  T.  mekoU,  133  Pa.  St.  488;  Fort  r.  Riehey,  128  HI.  602.  (knOra, 
MmdmkaUT.  PariA.  8  Jonoi,  106;  78  Am.  Deo.  269^  andnota 


Marybyillb  Elbotbio  Light  and  Fowbb  Go.  v. 

Johnson. 

fW  CALifounA,  68a) 

OnffoaAnoim— 8iTB80BiFnoNfi  to  Svook  of  Corfobatioh  to  bb  FoRicnx 
—An  agreement  whereby  the  eignen,  for  the  pnrpoae  of  forming  a  oor* 
pofation  and  providing  it  with  fundi,  deolared  that  they  inbeoribed  for 
■took  to  the  amoonte  set  oppoeite  their  namea,  to  be  dae  and  payable 
vpon  the  formation  of  the  oorporation  and  the  issnance  of  the  etook,  ie 
Tilid;  and  npon  the  formation  of  the  oorporation  and  ite  aooeptanoe  of 
8ie  affreement^  eaeh  of  the  rabeeriberi  beoomee  bound  to  pay  for  the 
wunber  of  aharee  anbeoribed  for  by  him. 

OotroBATiox  MAT  SUSTAIN  AH  AonoB  los  SaBSORiFTioHi  made  to  ite  itock 
before  it  waa  formed,  though  it  is  not  named  aa  a  promiaee  in  the  agree- 
aent  to  anboeribe. 

OMVOBATIDH.  —  OOHTRAOT  BBTWBBir  SBySBAL  PbBSOHB  TO  AlffD  WRK  BaOH 

OfHBB  to  form  a  oorporation  and  anbaoribe  to  its  etook  ia  inohoate  and 
inoomplete  until  the  oontemplated  organization  is  effeoted.  Thereupon 
Ihe  oorporation  may  aooept  the  proposition  offered  by  the  eereral  tub- 
•aribere^  and  maintain  notions  to  enforoe  their  payments 
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CknffORATioirB— SvBsaKimoirs  to  Svooi^  wnnr  Patabe.!.  —  Thoagpi  iib« 
•taiate  proTldM  tluil  no  tmnwinwit  mut  ezoMd  tea  per  eent  of  ill* 
amoaal  of  the  eapital  etook  of  m  oorporatioiiy  except  that  if  the  itImiI* 
bai  not  been  paid  ap  and  the  corporation  ie  unable  to  meet  its  HmhA* 
itiei^  the  aaeeMment  may  be  for  the  fall  amoont  of  the  unpaid  mbaerip* 
tioni  opon  the  capital  stock,  an  agreement  of  eabeoriptiiHi,  whereby  the 
•nbeoribeiB  agree  that  the  anumnii  mbeoribed  hy  them  ahall  be  dne 
and  payable  on  the  formation  of  the  corporation  and  the  issnanco  of  th» 
atock,  giree  riee^  on  each  formation,  to  a  oanae  of  action  in  favor  of 
the  corporation  for  the  whdo  amoont^  without  the  levy  of  any  mmm&mm^ 
mnut,  though  not  then  needed  to  eatiafy  the  liabilitiee  of  the  corporatioii. 

CtaFORAtnw — PLiADnraai  —  la  an  action  to  reco?er  the  amount  luhaoribod 
by  tho  defendant  to  tiio  stock  of  a  corporation  to  be  thereafter  formad* 
it  is  not  necessary  to  allege  that  he  was  named  in  the  articles  of  inoov* 
poraticn  as  a  snbsoriber*  If  he  was  not  so  named,  that  faet  nasi  b* 
shown  by  his  answer. 

C  A.  Webb  and  W.  Q.  Murphy^  for  the  appellant. 
W.  H.  OaWifi,  for  the  respondent 

Db  Haykn,  J.    This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  upon  the  following  agreementi  alleged 
to  haye  been  signed  by  him  and  others:  *'  For  the  purpose  ot 
forming  a  corporation  to  haye  for  its  object  the  furnishing  of 
the  incandescent  system  of  electric  lighting  to  those  who  may 
desire  the  same,  and  to  provide  the  funds  for  the  purchase  of 
the  necessary  plant,  we,  the  undersigned,  hereby  subscribe  for 
stock  to  the  amount  set  opposite  to  our  respective  names. 
Amounts  to  be  due  and  payable  upon  the  formation  of  the 
company  and  the  issuance  of  the  stock/' 

The  complaint  alleges  that  -the  agreement  was  made  an^ 
signed  in  contemplation  of  incorporating  the  plaintiff  for  the 
purpose  of  carrying  on  the  business  therein  stated,  and  that 
thereafter  it  was  duly  incorporated  under  the  laws  of  this 
state,  by  the  defendant  and  the  other  persons  signing  said 
agreement  It  is  further  alleged  '*  that  said  corporation,  thia 
plaintiff,  succeeded  to  and  acquired  all  the  rights  of  said  sub«^ 
scribers,  and  each  of  them,  to  the  amounts  so  subscribed,'^ 
under  the  said  agreement,  and  that  plaintiff  has  issued  its 
stock  to  the  subscribers,  and  tendered  to  the  defendant  the 
amount  of  stock  subscribed  for  by  him,  and  that  he  has  re« 
fused  to  pay  for  the  same.  It  is  also  alleged  that  plaintiff 
^  duly  made,**  at  different  times,  calls  for  fifteen,  sixty,  and 
twenty-five  per  oent  of  the  amounts  so  subscribed  by  the  de* 
fondant  and  others.  The  court  below  sustained  a  demurrer  to 
the  complaint,  upon  the  ground  that  the  facts  therein  stated 
are  not  sufficient  to  constitute  a  oause  of  action.    This  ruling 
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«f  OiA  MDrt  pramito  the  only  qaestioD  to  be  eoasidered  by  ut 
a  tUs  time. 

!•  The  agreemeat  above  set  oat  is  oertainly  valid;  the  cor- 
leapoDding  pfomisee  of  the  other  eignersi  and  the  common 
object  aoaght  to  be  accomplished  by  all  the  parties  to  it,  con- 
stitQte  a  sufficient  consideration  for  the  promise  of  defendant; 
and  upon  the  formation  of  the  plaintiff  corporation  by  the 
pereoDB  signing  the  agreement,  and  plaintiff's  acceptance  of 
the  agreement,  the  defendant  became  bound  to  take  and  pay 
tar  the  number  of  shares  subscribed  for  by  him:  Athol  Music 
HaU  Co.  V.  Carey,  116  Mass.  471;  Red  Wing  Hotel  Co.  v.  Fried- 
rieh^  26  Minn.  112;  Hughes  v.  Antietam  Mfg,  Co.,  34  Md.  816; 
IfUemational  Fair  and  Exposition  Asifn  v.  Walker,  83  Mich. 
S86.    And  it  is  not  material  to  the  right  of  the  plaintiff  to 
maintain  this  action  that  it  is  not  expressly  named  in  such 
ag;reement  as  the  promisee.    The  agreement  is  to  be  construed 
according  to  the  evident  intention  of  the  parties  to  it.    It  just 
as  clearly  appears  that  it  was  the  intention  of  all  the  parties 
that  the  promise  of  each  should  inure  to  the  benefit  of  the  cor- 
poration when  formed  as  if  such  intention  were  expressly  de- 
clared; and  therefore,  in  legal  effect,  the  promise  of  defendant 
was  to  pay  to  the  plaintiff  corporation  when  organised.    The 
corporation  really  represents  the  parties  to  the  agreement;  it 
was  brought  into  existence  by  them  as  an  agent  to  carry  on 
the  business  named  in  the  agreement,  and  through  which  they 
were  to  secure  the  benefits  to  arise  from  their  mutual  and  cor* 
responding  promises. 

There  is  no  difference  in  principle  between  the  above  con- 
tract 8i(^ed  by  the  defendant  in  this  case,  and  that  construed 
by  the  supreme  court  of  Massachusetts  in  the  case  of  Althol 
Music  Hail  Co.  v.  Carey,  116  Mass.  471.  In  that  case  the 
agreement  was,  that  the  parties  signing  it  would  form  a  cor* 
poration,  and  ^pay  to  the  treasurer  of  the  corporation  the 
amomit  of  the  several  shares''  subscribed  for;  and  in  speak- 
ing of  such  an  agreement  the  court  said:  **  In  agreements  of 
this  nature,  entered  into  before  the  organization  is  formed,  or 
the  agent  constituted  to  receive  the  amounts  subscribed,  the 
difficulty  is  to  ascertain  the  promisee,  in  whose  name  alone 
suit  can  be  brought  The  promise  of  each  subscriber  *to  and 
with  each  other '  is  not  a  contract  capable  of  being  enforced, 
or  intended  to  operate  literally  as  a  contract  to  be  enforced, 
between  eaeh  subscriber  and  each  other  who  may  have  signed 
previooslyi  or  who  should  sign  afterwards,  nor  between  each 
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subscriber  and  all  the  others  collectively  as  individuals.  Tho 
undertaking  is  inchoate  and  incomplete  as  a  contract  unl^il 
the  contemplated  organization  is  effected,  or  the  mutual  agent 
constituted  to  represent  the  association  of  individual  rights  in 
accepting  and  acting  upon  the  proposition  offered  by  the  seir* 
eral  subscriptions.  When  thus  accepted,  the  promise  may  bo 
construed  to  have  legal  effect  according  to  its  purpose  and 
intent  and  the  practical  necessity  of  the  case,  to  wit,  as  a 
contract  with  the  common  representative  of  the  several  asso* 
ciates.'' 

In  Ashuelot  Boot  and  Shoe  Co.  y.  JTbtf,  56  N.  H.  548,  certain 
persons  signed  the  following  paper:  **The  undersigned  mu- 
tually agree  that  they  will  take  and  pay  for  the  number  of 
shares  set  against  their  respective  names  in  the  capital  stock 
of  a  corporation  to  be  organized  under  the  general  statute  of 
New  Hampshire,  for  the  purpose  of  manufacturing  boots,"  eta. 
Immediately  following  the  names  of  those  signing  this  agree* 
ment,  the  defendants  in   that  action  signed  the  following: 
*'We,  the  undersigned,  agree  to  pay  in  cash  a  gratuity  of  one 
thousand  dollars."    The  plaintiff  in  that  case  was  subse- 
quently  incorporated  by  the  persons  who  had  subscribed  the 
above  agreement  to  take  its  stock,  and  brought  the  action  to 
recover  the  gratuity  of  one  thousand  dollars  agreed  to  be  paid 
by  the  defendants  therein;  and  the  court  held  that  the  action 
could  be  maintained,  although  the  plaintiff  was  not  named  in 
the  written  promise  of  defendants  to  pay  such  gratuity,  nor 
was  it  in  existence  when  defendants  signed  the  same.    The 
court  said:  ^  The  agreement  was  on  the  one  part  by  the  sub- 
scribers to  the  stock,  of  whom  the  plaintiffs  are  the  successors, 
or  rather,  with  the  plaintiff, — for  the  understanding  and 
agreement  was  that  the  subscribers  to  the  stock  should  unite 
and  form  the  plaintiff  corporation,  —  and  on  the  other  part  by 
the  defendants." 

So  in  this  case,  the  agreement  between  the  parties  signing 
it  was,  in  legal  effect,  that  they  would  form  the  plaintiff  cor- 
poration, and  pay  to  it,  as  their  common  representative,  the 
amount  by  them  subscribed  for  its  stock,  and  the  plaintiff  is 
therefore  authorized  to  sue  upon  such  agreement  as  a  contract 
made  for  its  benefit. 

2.  The  averments  of  the  complaint  in  regard  to  the  assess- 
ments or  calls  made  by  plaintiff  upon  those  signing  the  agree- 
ment do  not  add  any  strength  to  it,  and  may  be  disregarded 
as  surplusage.    There  is  in  the  complaint  an  entire  failure  to 
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Blata  any  facts  showing  that  the  plaintiff  had  the  right  under 
the  Btatate  to  make  assessments  or  calls  in  the  amoonte 
named^  and  it  is  evident  that  the  action  is  not  to  recoyer  as- 
aeasmfinta  upon  the  sobsoribed  capital  stock  of  the  plaintiffi 
but  upon  the  agreement  aboye  set  out. 

Section  882  of  the  Civil  Code,  so  far  as  the  same  applies  to 
eoqporataons  like  the  plaintiff,  declares:  *'  No  one  assessment 
mnst  exceed  ten  per  cent  of  the  amount  of  the  capital  stock 
named  in  the  articles  of  incorporation,  except  in  the  cases  in 
this  seetion  otherwise  provided  for,  as  follows:  1.  If  the  whole 
eapital  of  a  corporation  has  not  been  paid  up,  and  the  corpora- 
tion is  unable  to  meet  its  liabilities  or  to  satisfy  the  claims  of 
its  creditors,  the  assessment  may  be  for  the  full  amount  un- 
paid upon  the  capital  stock;  or  if  a  less  amount  is  sufficient, 
then  it  may  be  for  such  a  percentage  as  will  raise  that  amount." 
The  rmpondent  insists  that  if  plaintiff  is  entitled  to  recover 
upon  defendant's  subscription  to  its  capital  stock  as  contained 
in  the  agreement  under  consideration,  it  cannot  demand  the 
foil  amount  subscribed,  unless  the  same  is  presently  needed 
to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors; 
and  that  as  the  complaint  fiEuls  to  show  such  a  necessity,  or 
that  the  plaintiff  corporation  is  making  an  equal  demand 
upon  all  the  subscribers,  the  demurrer  was  properly  sustained. 
This  actioUi  however,  as  we  have  seen,  is  not  one  brought  un- 
der the  statute  to  recover  assessments  upon  the  subscribed 
capital  stock  of  the  plaintiff,  but  is  upon  the  agreement  above 
set  out^  and  that  provides  that  the  amount  subscribed  is  **  to 
be  due  and  payable  upon  the  formation  of  the  company  and 
the  issuance  of  the  stock";  and  in  this  respect  the  agreement 
is  similar  to  that  considered  by  this  court  in  West  v.  Crawford^ 
80  Cal.  19,  and  in  relation  to  which  the  court,  in  its  opinion 
by  Works,  J.,  said:  '*  Here  is  a  positive  agreement  on  the  part 
of  the  parties  who  subscribed  to  this  stock  to  pay  a  fixed  and 
certain  sum  of  money  at  a  certain  time  to  a  certain  party.    It 
is  clear  from  th^  contract  itself  that  it  was  not  the  intention 
that  the  liability  to  pay  the  sum  of  money  named  should  in 
any  way  depend  upon  an  assessment  being  made  by  the  cor- 
poration after  its  organization.    This  is  quite  clear  from  the 
fact  that  the  payment  is  fixed  so  soon  after  the  organization 
of  the  company  that  such  an  assessment  and  its  enforcement 
would  have  been  impossible." 

So  in  this  <)tse,  the  agreement  of  defendant  was  to  pay  the 
amount  of  his  subscription  upon  the  formation  of  the  company 
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and  {he  isBuanoe  of  its  stock,  and  not  as  the  same  mlg^t 
ealled  for  ander  section  832  of  the  Civil  Code,  above  quoted ; 
and  the  agreement  being  a  valid  one,  and  this  action  bains 
one  to  enforce  it,  the  measuze  of  defendant's  liability  is  fixed 
by  its  terms,  and  not  by  the  section  of  the  code  referred  ta 

The  case  of  California  Sugar  Mfg.  Co.  v.  Sehaf$r^  57  Gsd« 
396,  cited  by  respondent,  is  not  in  conflict  with  the  oonclosioii 
we  have  reached  upon  this  point.  There  the  agreement  mnm 
to  take  shares  at  five  dollars  each,  ^  one  dollar  per  share  to  be 
paid  at  the  time  of  subscribing,  and  one  dollar  more  per  shave 
every  thirty  days  thereafter,  until  the  whole  five  doUan  shall 
be  paid  into  the  treasury,  in  case  it  is  required/' 

The  agreement  in  that  case  was  made  after  the  plaintiff 
therein  was  incorporated;  the  promise  to  pay  the  balance  re* 
maining  after  the  first  payment  was  not  absolute,  as  is  that  of 
defendant  here,  but  was  conditional,  and  necessarily  contem* 
plated  that  calls  should  be  made  upon  all  alike,  and  no  more 
should  be  collected  from  any  one  than  his  proportion,  and  the 
court  construed  the  same  as  having  been  made  with  referenoe 
to  the  statute,  which  declares  the  circumstances  under  which 
corporations  may  by  assessment  call  for  payment  of  the  foil 
amount  of  their  subscribed  capital  stock. 

8.  It  is  lastly  claimed  by  the  respondent  that  the  complaint 
does  not  show  that  the  defendant  was  named  in  the  articles  of 
incorporation  as  a  subscriber  for  the  stock  of  plaintiff,  and 
that  therefore  the  complaint  is  insufficient  under  the  rule  an* 
nounced  in  Monterey  etc.  B.  S.  Co.  v.  Hildreth^  58  CaL  123.  It 
is  sufficient  to  say  upon  this  point  that  the  complaint  does  not 
show  that  plaintiff's  articles  of  incorporation  failed  to  state 
that  defendant  was  a  subscriber  to,  or  the  amount  of  his  sub* 
scription  to,  its  capital  stock.  It  is  therefore  good  as  against 
a  general  demurrer. 

If^  in  the  articles  of  incorporation,  the  ofibr  of  defendant  to 
subscribe  for  shares  of  its  stock,  as  contained  in  the  agreement 
sued  upon,  was  rejected,  and  the  defendant  Jthereby  excluded 
as  a  share-holder,  the  fact  must  be  shown  by  answer.  Such  a 
defense,  if  it  exists,  does  not  arise  upon  the  face  of  the  com* 
plaint  in  this  action. 

Judgment  reversed. 

OoBKiaianoss— flmmiTiifrfioHii  to  Stock  of  OmvoaAtiDv  io  bi  Fcbmiin 
—A  rabsoiiption  by  a  niuabw  af  ptnou  to  the  itook  of  m  oorporation  to  be 
tbereAffeer  formed  by  them  Is  a  oontraot  by  the  eabeoribere  to  beocmie  etook* 
bolden  ianBodtately  spon  tho  lormfttion  of  the  oorporatioBb  and  m  eaoh  it 
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bindiiig  and  imroeabto  from  th«  date  of  Hm  lyliiwlpymi^  ulMi  aaiiriad  bf 
all  of  the  snbtciiben  before  aooeptanoe  bj  Hm  — pomtiooi  MmimpoBt  9k, 
CbL  T.  Dama,  40  Minn.  110;  18  Am.  8k  Rflfw  lUt  nd  M*^  ^wiMM  T. 
NewcaMU  cCc  iZ.  iL  Opl.  12  Ind.  870|  7i  Am.  Dti^  fl% 


Fbbsko  National  Bank  «l  Hawkins. 

(81  OA&nromA,  MLl 
Ain>  DsruTT.— Tbb  fcMisy  of  Qmns  oe  Wabbibh  bt  a 
0iPOTr  sQperinteadfliit  of  oooaty  aohoob^  Mid  Hitlr  mle  to  a  banking 
eorporataon,  it  not  In  Iho  line  of  Idi  ofltobl  daty,  and  therefore  his  prin- 
cipal is  not  answerable  therefor. 
Ofviom'b  LuBiLiTr  pob  Aor  of  Bbputt. — Thb  LnKASKuxiiT  on  Fobobd 
OtaxoB  Oft  Wauahtb  of  tbb  J}M!n  C9  VHSiB  PZUNO,  when  the  law  re- 
fnree  wamati  to  be  filed  in  the  order  of  their  presentatioa»  is  not  a 
gnaian^  that  the  wananti  so  filed  are  genvine  or  will  be  paid.  The 
Indanement  dees  not  give  them  negotiability,  and  one  who  pnrehases  in 
relianoe  on  the  indorsement  oennot  reoorer  el  the  offioer  whose  deputy 
it^  OB  proof  tlint  the  wirraati  wars  forged  by  siioh  depatj. 


OhwnA  amd  Cory,  for  the  appoUnDt 

W.  B.  Tapper^  H.  B.  WMk^  and  Webb  and  StraiKm^^  for  the 
reepondent 

QABOirrTBi  J.  Thia  appeal  Ib  before  us  apon  the  judgment 
roll,  and  InTolyee  the  suffioienoy  of  the  eomplaiat  The  oom- 
plaint  alleges  that  respondent  was,  at  all  the  times  mentioned, 
the  ooanty  superintendent  of  sohools  of  Fresno  Countji  and 
that  W.  B.  Bibby  was  the  regularly  appointed  deputy  of  such 
superintendent;  that  appellant,  as  was  its  oustom,  purchased, 
at  the  instance  and  request  of  respondent,  by  his  deputy,  cer- 
tain school-warrants;  that  said  warrants  were  purchased  solely 
on  the  faiih  and  credit  of  the  indorsements  thereon  by  the 
respondent;  that  said  warrants,  except  the  indorsement  of  fil- 
ing, were  forged  by  the  said  Bibby«  deputy,  and  were  void  and 
of  no  effect;  and  appellant  claims  to  be  damaged  to  the  extent 
of  the  money  paid  out  for  such  forged  warrants.  As  appears 
by  the  exhibits  attached  to  the  complaint,  these  forged  waN 
rants  were  orders  on  the  county  superintendent  by  the  trus- 
tees of  the  yarious  school  districts  for  requisitions  to  the  county 
taditor;  and  the  word  **  warrants,''  as  used  in  the  complaint, 
is  somewhat  of  a  misnomer.  The  indorsement,  which  appel- 
lant alleges  to  be  genuine,  and  upon  the  sole  faith  of  which  it 
expended  its  money,  made  upon  these  orders,  was  the  memo- 
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randum  of  the  date  of  filing  in  the  county  superintendont^s 
office. 

Neither  the  forgery  of  the  orders  by  Bibby,  nor  hie  presen- 
tation and  sale  of  them  to  the  bank,  created  any  liability 
against  respondent;  for  in  those  matters  he  was  not  acting  in 
the  line  of  his  official  duty,  and  by  virtue  of  his  appointment 
as  deputy  was  not  clothed  with  any  such  power.    Respondent 
could  only  clothe  his  deputy  with  such  power  as  the  statute 
conferred  upon  himselfi  and  the  powers  here  exercised  were 
not  conferred.    Again,  the  bank  knew  the  measure  of  respond- 
ent's power,  and  the  limitation  of  his  official  duties;  if  not,  it 
should  have  known  them,  for  all  persons  are  held  to  know  the 
law.    It  follows  that  the  only  act  done  by  the  deputy  in  the 
line  of  his  official  duty  toward  consummating  the  fraud  al* 
leged  was  the  indorsement  of  the  date  of  filing  upon  the  or- 
ders.   The  law  requires  these  orders  to  be  filed  as  they  are 
presented,  so  that  the  requisitions  upon  the  auditor  will  follow 
in  the  same  order  of  time.    The  filing  of  the  order  in  the  office 
of  the  county  superintendent  is  not  a  guaranty  by  such  officer 
that  such  order  is  genuine,  and  will  be  paid  in  due  course  of 
time.    The  filing-marks  do  not  warrant  that  it  is  not  forged, 
but  simply  indicate  to  the  world  that  such  a  paper  was  filed 
in  the  office  at  a  time  named.    Manifestly  such  fact  can  create 
no  personal  liability  against  respondent  in  favor  of  a  purchaser 
of  such  orders.    Appellant  alleges  that  he  purchased  the  or> 
ders  on  the  sole  faith  and  credit  of  the  genuine  indorsement 
thereon;   but,  as  we  have  already  seen,  such  indorsement 
neither  gave  them  negotiability  nor  validity,  and  aside  fit>m 
fixing  the  date  of  their  filing  in  the  superintendent's  office,  no 
additional  value. 

Let  the  judgment  be  affirmed. 


OrFions — LuBiuiT  vim  Aon  or  SvBOBDorATa.  —  StateniMiti  niAd*  bj 
a  deputy  aheriff  in  rektioa  to  the  title  to  property  offered  for  lele  at  ezeoa* 
tion  sale  it  not  within  the  toope  of  hie  authority,  and  the  aheriff  wiU  not  be 
liable  for  fuoh  ttatementi:  Lewarh  v.  Carter,  117  Ind.  806;  10  Am.  St.  Rep. 
40.  Publio  offloera  are  not  answerable  for  the  miaoendnet  or  malfeaaanoe  of 
snbordioatea  whom  they  are  obliged  to  empbyt  BdUff  v.  ifi^or,  t  Hll^  SSli 
88  Am.  Dee.  6«^  and 
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Pt  OAUfOBMIA,  fifia) 
UaSRS    AXD  'filRTAn!.  —  IV   A    SUITAHT    AOIS  WITKOUT    RoXRKHCn    TO 

THB  SKBTiofl  in  which  ho  ib  employed,  to  effect  tome  independent  pnr* 
poee  of  hie  own,  his  master  is  not  answerable.  The  test  of  the  master's 
respoosibility  for  the  act  of  his  senrant  is,  not  whether  soch  aot  was  done 
aoeording  to  the  instniotions  of  the  master  to  the  seryant^  bat  whether 
it  was  doDo  in  the  proseontion  of  the  basinets  whioh  the  servant  was 
employed  by  the  master  to  do^ 

Kastke  Ain>  SsRTANT— Aor  Dora  to  Friobtiv.  —  An  engineer  in  charge 
of  a  loeomotlTe,  who^  with  intent  to  frighten  passengers  on  a  street-oar» 
baeks  the  loeomottre  towards  and  so  near  each  car  that  they  become 
Ikightened,  and  jomp  off  and  are  injored,  is  not  acting  In  the  proeecntion 
of  his  master's  business,  and  the  latter,  therefore,  is  not  liable  for  the  dam- 
ages resulting  to  sach  passengers. 

Kastke^  LiABiuTr  lOB  Tort  of  Sertaht.  —If  a  servant  steps  aside  from 
his  master's  bosiness,  for  howsYor  short  a  time^  to  commit  a  wrong  not 
connected  with  snob  bosinessp  the  relation  of  master  and  seryant  is,  for 
the  time  beings  sospended^  and  therefore  the  master  la  not  answerable 
for  the  wronf^ 

John  D.  Biekndlf  for  the  appellant. 

WellBf  Monroe^  and  Lee^  for  the  reepondent. 

De  Haven,  J.  The  action  is  to  recover  damages  for  per* 
eonal  damages  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  defendant  The  complaint  alleges 
that  the  plaintiff  was  a  passenger  apon  a  street-car  in  the  city 
of  Los  Angeles,  the  track  of  which  crosses  that  of  defendant 
at  or  near  its  depot,  and  that  npon  the  occasion  of  the  injury 
the  street-car  approached  the  crossing,  and  stopped  long 
enough  to  ascertain  that  a  locomotive-engine  on  the  track  of 
defendant,  and  within  about  twenty-five  feet  of  the  crossing, 
was  not  in  motion,  and  then  proceeded  to  cross  the  track; 
that  when  the  street-car  was  about  to  cross  the  track  of  de* 
fendant,  the  engineer  in  charge  of  defendant's  engine  negli« 
gently  and  carelessly  gave  his  engine  steam,  and  commenced 
to  back  the  said  locomotive  upon  the  track  toward  and  upon 
the  street-car  in  which  plaintiff  was  riding,  and  that  plaintiff, 
being  in  imminent  danger  of  injury  from  the  anticipated  col- 
hsion,  jumped  from  the  street-car,  as  did  other  passengers,  and 
was  injured. 

The  answer  contained  a  sufficient  denial  of  any  negligence 
apon  the  part  of  defendant  and  of  its  employees,  and  also 
charged  that  plaintiff  was  guilty  of  contributory  negligence. 

The  trial  was  by  jury,  and  a  verdict  rendered  in  favor  of 
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plaintiff  for  five  thoaeand  dollars.  The  defendant  appeais. 
The  evidence  tended  to  show  that  the  street-car  was  stopped 
before  attempting  to  cross  the  track  of  defendant,  as  alleged 
in  the  complaint;  that  the  locomotive  was  not  then  in  motion, 
but  proceeded  to  back  down  toward  the  crossing  as  the  street- 
car was  crossing  the  track,  but  did  not  in  fact  come  in  col* 
lision  with  the  street-car.  The  locomotive-engine  was  upon 
the  depot-grounds  for  the  purpose  of  being  used  in  switching 
cars. 

The  court,  at  the  request  of  plaintiff,  gave  to  the  jury  Uie 
following,  among  other  instructions:  ^ 

*^  If  the  jury  believe  from  the  evidence  that  the  defendant's 
engineer,  with  intent  to  frighten  and  scare  the  passengers  rid- 
ing upon  said  street-car  upon  which  plaintiff  was  a  passenger, 
while  the  said  horse-car  was  in  close  proximity  on  the  track 
of  said  defendant,  unnecessarily  and  wantonly  let  the  engine 
take  steam,  and  started  said  locomotive  to  move  towards  and 
upon  said  street-car,  with  the  intention  thereby  to  frighten  the 
•aid  passengers,  of  which  plaintiff  was  one^  and  did  thereby 
firighten  said  passengers  and  plaintiff,  so  that  she,  seeing  said 
engine,  and  believing,  and  having  reasonable  cause  to  believe, 
that  the  same  was  about  to  collide  with  said  street-car,  in 
order  to  save  herself  from  accident  jumped  off  of  said  car,  and 
thereby  the  plaintiff  was  injured,  then  the  defendant  is  guilty 
of  negligence,  and  the  jury  should  find  for  the  plaintiff'' 

In  giving  this  instruction  the  court  committed  an  error. 
The  rule  is,  of  course,  well-settled  that  the  master  is  dviliy 
liable  fi>r  the  wrongful  or  negligent  act  of  the  servant,  commit- 
ted while  in  his  service  and  within  the  scope  of  his  employ- 
ment, — that  is,  in  the  transaction  of  the  master's  business. 
And  the  oon  verse  of  the  rule  is  equally  well  settled,  that  when 
a  servant  acts  without  any  reference  to  the  service  for  whioli 
he  is  employed,  and  not  for  the  purpose  of  performing  the 
work  of  his  employer,  but  to  effect  some  independent  purpose 
of  his  own,  the  master  is  not  responsible  in  that  ease  for  either 
the  act  or  omission  of  the  servant:  MoU  r.  OonsufMof  lee  Ce^ 
78  N.  Y.  648;  Amikis  v.  Delaware  ele.  R.  R.  Oo.,  64  N.  Y.  129; 
21  Am.  Bep.  697;  Ayerigg  r.  New  York  etc.  B.R.Co^iO  N.  J. 
L.  460;  Snyder  r.  Hannibal  etc.  12.  JB.  Co.,  60  Ma  418;  Ooegum 
r.  Ogdm,  49  N.  Y.  257;  10  Am.  Rep.  861;  Howe  v.  Newmareh,  12 
Allen,  49;  LUOe  Miami  R.  R.  Oo.  v.  WHrnere^  19  Ohio  St  110;  2 
Am.  Rep.  878.  *'The  test  of  the  master's  responsibility  for  the 
act  of  the  servant,"  said  Qrover,  J.,  in  delivering  the  opinion  of 
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tbe  eonrt  in  Oaggrowe  v.  Ogdin^  49  N.  Y.  257, 10  Am.  Bep.  861, 
"^  IB,  not  whether  saoh  act  was  done  according  to  the  instruc* 
tkrns  of  the  master  to  the  seryanty  hot  whether  it  was  done  in 
Uw  pioseeation  of  the  basiness  that  the  servant  was  employed 
bjr  the  master  to  da**  In  Howe  v.  Newmarch^  12  Allen,  49,  as 
the  final  conclusion  of  an  elaborate  opinion  in  which  many 
eases  bearing  upon  the  subject  are  considered,  the  test  of  the 
master's  reBponcdbility  for  the  act  of  his  servant  is  thus  stated: 
"And  in  an  aotion  of  tort  in  the  nature  of  an  action  on  the 
ease,  the  master  is  not  responsible  if  the  wrong  done  by  his 
aervant  is  done  without  his  authority,  and  not  for  the  purpose 
ef  executing  his  orders  or  doing  his  work.  So  that  if  the  ser« 
▼ant,  wholly  for  a  purpose  of  his  own,  disregarding  the  object 
far  which  he  was  employed,  and  not  intending  by  his  act  to 
execute  it,  does  an  injury  to  another,  not  within  the  scope  of 
his  employment,  the  master  is  not  liable.  Bat  if  the  act  be 
done  in  the  execution  of  tbe  authority  given  him  by  his  master, 
and  for  the  purpose  of  performing  what  the  master  has  directed, 
the  master  will  be  responsible,  whether  the  wrong  done  be  oo* 
casioned  by  negligence,  or  by  a  wanton  or  reckless  purpose  to 
Accomplish  the  master's  business  in  an  unlawful  manner." 

The  instruction  given  by  the  court  below,  and  now  under 
consideration,  is  in  conflict  with  the  rule  of  law  as  above  stated. 
The  engineer  was  not  acting  within  the  scope  of  his  employ* 
ment,  as  assumed  in  this  instruction,  if  his  object  in  moving 
the  engine  was  simply  to  frighten  the  passengers  in  the  street- 
car.   Such  an  act  done  for  such  a  purpose  was  entirely  foreign 
to  the  objects  of  his  employment    The  work  which  the  engi- 
neer was  to  perform  for  defendant  was  to  manage  the  engine 
while  it  was  engaged  in  switching  cars,  and  if  he  started  the 
engbe,  not  for  the  purpose  of  employing  it  in  the  service  of 
the  defendant,  but  to  accomplish  an  independent  purpose  of 
Us  own,  of  the  character  stated  in  the  instruction,  the  relation 
of  master  and  servant,  as  to  that  particular  act,  did  not  exist, 
and  the  defendant  would  not  be  liable  for  any  damage  result- 
ing therefrom,  and  it  is  immaterial  that  he  used  the  engine  of 
defendant  in  order  to  accomplish  his  unlawful  purpose:  Whar- 
ton on  Negligence,  sec.  168;  LitUe  Miami  S.  S.  Co,  v.  Wetmore^ 
19  Ohio  St.  110;  2  Am.  Bep.  873. 

It  would  not  be  contended  that  one  who  employs  another  to 
sprinkle  his  garden,  and  places  in  his  hands  a  hose  to  be  used 
for  that  purpose,  would  be  civilly  responsible  in  damages  11^ 
stepping  aside  firom  that  employment^  the  servant  should, 

▲iL  sr.  Kef.,  You  XXVIL— ia 
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either  in  sport  or  from  malice,  tarn  the  same  upon  a  person 
qnietly  passing  along  the  street    In  the  commission  of  such 
an  assault  the  servant  would  not  be  acting  within  the  scope  of 
his  employment,  nor  would  the  hose  be  used  in  the  transactioE^ 
of  the  business  of  his  employer.    And  yet  the  act  of  the  ser> 
vant  in  the  illustration  just  given  would  not  be  more  foreign 
to  the  purpose  of  his  employment  than  was  that  of  the  en- 
gineer in  this  case,  if  committed  under  the  circumstances 
stated  in  the  instruction.    The  rule  of  law  which  makes  the 
master  liable  to  respond  in  damages  for  the  act  or  omission  of 
the  servant  ^Mmplies  that  the  master  will  not  in  any  case  be 
liable  for  wrongs  committed  by  the  servant  while  not  acting 
within  the  scope  of  his  authority.    This  rule  is  so  reasonable 
that  the  grounds  on  which  it  rests  need  scarcely  be  suggested. 
In  all  the  affairs  of  life,  men  are  constantly  obliged  to  act  hy 
others;  but  no  one  could  venture  to  so  act  if  the  mere  circum- 
stance that  he  employed  another  to  act  for  him  about  any  gen- 
eral or  particular  business  made  him  an  insurer  against  all 
wrongs  which  such  persons  might  possibly  commit  during 
the  period  of  such  employment.  •  •  •  •  In  other  words,  if  the 
servant  steps  aside  from  his  master's  business,  for  how  short 
a  time  soeveri  to  commit  a  wrong  not  connected  with  such 
business,  the  relation  of  master  and  servant  will  be  for  the 
time  suspended  ":  2  Thompson  on  Negligence,  885,  886. 

The  evidence  in  this  case  tending  to  show  the  facts  referred 
to  in  the  instruction  under  consideration  is  very  slight,  and 
that  part  of  it  consisting  of  the  opinion  of  one  of  the  witnesses 
that  the  intention  of  the  engineer  was  only  to  frighten  the 
the  passengers  on  the  street-car  is  not  competent  for  the  pur- 
pose of  proving  such  fact  The  case  was,  however,  tried  upon 
the  theory  that  there  was  sufficient  evidence  upon  which  to 
base  the  instruction,  and  we  are  not  able  to  say  that  there  was 
such  an  entire  want  of  evidence  upon  that  point  that  the  in* 
struction  was  without  prejudice  to  the  defendant 

Judgment  and  order  reversed. 

Masteb  Am  SnvAMT— LxAULErr  ov  MAffrm  iob  Toim  ov  Sbrvahi^ 
—  A  master  is  not  liable  for  the  Independeot  trespass  of  hie  servant  not  done 
in  the  coarse  of  the  service;  bat  the  master  is  civilly  liable  for  the  manner  in 
which  the  servant  does  the  work  he  is  employed  to  do^  althongh  the  manner 
in  which  he  does  it  is  oontrary  to  his  instractionsi  McOUmg  t.  Deairbome,  134 
Pa.  St.  896;  19  Am.  St.  Bep.  708,  and  note;  Golden  v.  Ntwbrand,  52  Iowa»  59^ 
S6  Auk  Bep.  257;  New  Orieane  etc  IL  B.  Co.  v.  ffarriaon,  48  Miss.  112;  12 
Am.  Bep.  856^  and  note;  note  to  Savannah  eie.  R*  R.  06.  r.  Brffan,  22  Anu. 
St  Bepw  454;  note  to  Kantae  Oi^  ete.  B.  B.  Oa.  r.  Kell^,  59  Am.  Bep.  OOL 
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Fbndlbton  v.  Hoopbb. 

i — BioBS  Oft  wHsv  SuFouoE  TO  JusaimiT.  ~  A  pitj  wh«^ 
M  ttM  heftd  of  ft  fftmily,  is  ontiUed  to  olaim  an  ttzomptum  in  Und  doei 
•ot  loflo  bii  rigbt^  m  against  the  lien  of  a  judgment  for  debt  rendered 
agalnsl  tdm,  by  eabaeqaently  oonreying  the  land  1^  deed  of  gift,  when 
be  boa  Mnrer  parted  with  the  poiiewion.  Hie  poaaesdon  ia  anffioient  te 
maimtafn  bla  exemption  olaim  aa  against  the  lien  of  the  Judgment. 
lnnFTiow.  —  Mkbi  Poflsiasioir  ov  Laitd  by  one  entitled  to  an  exemption 
right  therein  ia  anffioient  to  aoatain  the  ezemptloa  ••  againit  debts,  }«dg- 
■Mnt%  or  other  inferior  Uena. 

ttoi$$r  and  CarUr^  for  the  plaintiff. 

H.  0.  JofMi  a/nd  J.  N.  QUnnj  for  the  defendant 

Blscklbt,  C.  J.  The  premises  in  controversy  consist  of  six 
sores,  and  are  of  the  estimated  valae  of  foar  hundred  dollars. 
Hooper  was  in  possession  when  the  judgment  against  him  was 
rendered,  and  has  remained  in  possession  ever  since.  He 
parted  with  the  paper  title  by  a  volnntary  conveyance  made 
to  several  persons,  some  of  them  minors,  on  the  day  the  judg- 
ment was  rendered  and  at  an  hour  subsequent  to  its  rendition. 
The  lien  of  the  judgment  was  made  neither  better  nor  worse 
by  this  conveyance.  Had  he  parted  also  with  possession  and 
never  resumed  the  same,  his  ownership  of  the  property  would 
bave  been  at  an  end,  but  as  he  retained  possession,  he  is  still 
the  owner  against  all  the  world  except  his  donees.  They  may 
choose  never  to  disturb  him  or  assert  any  titie  against  him. 
That  possession  of  land  imports  owqership  is  familiar  law:  2 
Bk  Com.  196;  English  v.  Register,  7  Ga.  891.    Naked  posses- 
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Aoa  is  the  lowest  and  most  imperfect  degree  of  title,  bat  it  is 
nevertheless  enough  to  hold  off  creditors  where  exemptioa  is 
claimed  under  section  2040  of  the  code,  and  where  the  terms 
prescribed  in  section  2041  are  complied  with.    Here  there  was 
a  compliance  with  these  terms  pending  the  levy,  and  whilst 
Hooper  was  in  possession.    It  is  not  disputed  that  he  was  the 
head  of  a  family,  or  that  he  would  be  entitled  to  the  exemp- 
tion if  he  had  not  divested  himself  of  all  title  except  possession. 
But  he  retained  the  very  thing  which  the  law  of  exemption  is 
solicitous  to  protect   It  cares  not  how  little  interest  the  debtor 
may  have,  so  long  as  he  remains  in  its  actual  enjoyment.   The 
exempt  land  is  ^^  for  the  use  and  benefit  of  the  family  of  the 
debtor,'' — so  says  the  code.    The  exemption  does  not  depend 
on  the  quality  or  duration  of  the  estate  which  the  debtor  has  in 
the  land.    A  tenancy  at  will  or  at  sufferance  will  protect  it  from 
levy  and  sale  as  his  property  equally  with  an  estate  in  fee-sim- 
ple.   The  exemption  attaches  to  the  land,  not  merely  to  his 
estate  in  it    Our  exemption  laws  do  not  cut  up  exempt  prop- 
erty into  divers  estates,  but  protect  the  physical  thing  as  a 
whole  from  levy  and  sale  so  long  as  the  exemption  continues: 
Van  Earn  v.  MeNeiU,  79  Oa.  122,  123.    Of  course  it  is  not 
meant  to  say  that  if  others  had  an  interest  in  the  property  as 
well  as  the  debtor  who  has  claimed  the  exemption,  the  property 
would  not  be  subject  to  sale  so  far  as  their  interest  is  concerned. 
But  a  forced  sale  of  an  exempt  thing,  whether  it  be  land  or 
personalty,  cannot  be  made  as  the  property  of  the  debtor  against 
his  claim  of  exemption  whilst  he  is  the  head  of  a  family  and 
holds  possession,  unless  the  debt  be  one  which  for  some  rea- 
son overrides  the  exemption.    The  law  devotes  the  thing  to 
the  use  and  benefit  of  the  family  as  against  the  ordinary  rights 
of  his  creditors.    Some  debts  are  superior  to  the  exemption 
right,  but  the  one  involved  in  this  case  is  not  of  that  class. 
How,  then,  can  the  land  be  consistently  treated  as  the  prop- 
erty of  the  debtor  for  the  purpose  of  subjecting  it  to  sale,  and 
not  so  treated  for  the  purpose  of  exempting  it?    The  creditor's 
lien  being  inferior  to  the  debtor's  right  to  have  the  enforce- 
ment of  the  lien  suspended,  of  what  concern  to  the  creditor  is 
it  that  the  debtor  has  no  title  to  the  land  as  against  third  per- 
sons to  whom  he  has  conveyed  it  by  a  deed  of  gift?  Sven  were 
he  a  trespasser  relatively  to  his  donees,  he  would,  whilst  in 
possession,  be  owner  relatively  to  bis  creditors. 

The  court  below  decided  the  case  correctly. 

Judgment  affirmed. 
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i— Sznmioini  fBos-^8unaaoR  Bmnt  «ik«*A  ibmit  or 
iM  ti^t  to  teko  frwB  ft  d*U(»;  1^  tMm  of  prooon  agaiiisl 
Um  properly  which  bj  law  it  ozomplx  Fecipk  ▼•  ClmMnli^  68  Mich.  to5f 
IS  Am.  8tb  Rep.  873^  and  note.  A  debtor  who  waa  nnmamed  when  a  jndg- 
wmuk  waa  obtilned  against  him,  and  whoce  property  waa  leyied  npon  nnder 
■ft  oseontlon  istned  ftn  the  Jxidgmeatk  haa  a  right  to  claim  the  benefit  of  the 
iptien  iftwa»  i^  between  the  date  of  the  levy  and  the  sale,  he  marries  and 
a  hooaeholder:  Bobbuon  r.  Hugheit,  117  Ind.  293;  10  Am.  St.  Rep. 
ISl  Exemption  statates  are  to  be  liberally  oonstmed  in  favor  of  debtorst 
CbArT.  Mttrpkjf,  90  Tenn.  800;  25  Am.  St.  Rep.  098,  and  note.  See  Keiddn 
▼.  MdSarUif^  t6  S.  a  1;  4  Am.  St.  Sep.  67i,  and  note. 

Pom wiog  MB  Byumm  ov  Tnui  aoaihst  JvBftMsmr  (SftftDiroB.  — > 
Where  a  Judgment  creditor  aaserta  a  lien  npon  land  ooonpied  by  a  tenant  of 
Ao  jadgment  debtor,  snoh  creditor  is  charged  with  constructive  notice  of  the 
feifeotive  rights  and  interests  of  the  tenant  and  of  his  landlord!  fFlflteu  v. 
r.4Slliukfl%  19  Am.  Si  Rep.  888. 
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(87  Gso«eiA»  1B&] 

■f  IDBBOB.  —  DlQLABATIONS  OV  DeOIASBD    OwNBR  of   Iftftd^  Bftdc  whOc  ift 

posseasion,  and  in  disparagement  of  his  title  thereto^  an  adminible  in 
evidence,  not  only  against  him  and  those  claiming  under  him,  but  also 
for  or  sgainat  straagers. 

WUliaiM  and  Brannen^  Saffold  and  Warren^  T.  B.  Potter^  and 
T.  B.  Felder^  Jr^  for  the  plaintiffs  in  error. 

Twiggy  and  Verdery^  and  H.  R.  DanUl^  tor  the  defendant  in 
error. 

Lumpkin,  J.  Mrs.  Swain  brought  an  aotion  of  irjectment 
against  McLeod  et  al.  for  the  recovery  of  a  tract  of  land  in 
Emanuel  CTounty.  The  evidence  was  conflicting,  and  sufficient 
to  sustain  a  verdict  for  either  side.  The  jury  found  for  the 
plaintiff.  After  Mrs.  Swain  had  proved  by  her  own  testimony 
that  a  certain  Mrs.  Wiggins,  who  at  one  time  was  in  possession 
of  the  land,  and  remained  in  possession  for  many  years  until 
her  death,  was  her  tenant,  the  court,  over  defendants'  objec- 
tion, admitted  proof  of  declarations  made  by  Mrs.  Wiggins, 
while  in  possession  of  the  land,  to  the  effect  that  she  held  it  as 
the  tenant  of  plaintiff,  and  that  it  was  the  land  of  plaintiff. 
The  only  question  of  law  presented  in  this  case  for  our  deter- 
mination  is,  whether  or  not  this  testimony  was  properly  ad* 
mitted. 

Section  8776  of  the  code  declares  that  ''the  declarations 
and  entries  of  a  person,  since  deceased,  against  his  interest, 
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and  not  made  with  a  view  to  pending  litigationi  are  admiaaiblo 
in  andence  in  any  case."    It  was  oontended  in  tbo  argament 
that  such  declarations  should  be  received  only  against  the 
declarant  and  those  in  privity  with  or  claiming  under  him, 
but  this  view  does  not  seem  to  be  sustained  by  the  authorities. 
It  was  held  in  the  case  of  Peaceable  v.  WatsoUf  4  Taunt.  15, 
that  "  the  declarations  of  a  deceased  occupier  of  land,  of  whom 
he  held  the  land,  are  evidence  of  the  seisin  of  that  person  "; 
and  in  Davies  v.  Pierce^  2  Term  Rep.  63,  that  **  declarations 
by  tenants  are  admissible  evidence  after  their  death  to  show 
that  a  certain  piece  of  land  is  parcel  of  the  estate  which  they 
occupied/'    In  both  these  cases,  the  declarations  admitted 
were  made  by  persons  not  in  privity  with  any  of  the  parties  to 
the  record,  nor  did  any  of  such  parties  in  any  way  claim  title 
through  or  under  the  declarants.    Again:  ''  Statements  of  a 
deceased  occupier  touching  his  title  are  admissible  in  evidence 
generally,  without  reference  to  the  particular  effect  they  may 
produce  in  the  cause":  Came  v.  Nicoll^  27  Com.  Law  Rep. 
446;  1  Scott,  466.    See  also  Barry  v.  Bebington^  4  Term  Rep. 
514. 

We  find  the  following  in  1  Taylor  on  Evidence,  section  684: 
**  Under  the  head  of  declarations  against  proprietary  interest 
may  be  classed  the  statements  made  by  persons  while  in  pos* 
session  of  land,  explanatory  of  the  character  of  their  posses- 
sion;  and  it  is  now  well  settled  that  such  declarations,  if  made 
in  disparagement  of  the  declarant's  title,  are  receivable,  not 
only  as  original  admissions  against  himself  and  all  persons 
who  claim  title  through  him,  but  also  as  evidence  for  or  against 
strangers.    Whether  in  this  latter  event  they  are  admissible 
in  the  lifetime  of  the  declarant,  or  only  in  cases  where  his 
death  can  be  proved,  is  a  point  which  does  not  appear  to  have 
been  distinctly  decided.    In  most  of  the  cases  where  the  evi- 
dence has  been  received,  the  declarant  was  dead;  bnt  on  two 
occasions,  at  least,  the  evidence  was  admitted  though  the  de- 
clarant was  living."    Wharton  also  lays  down  the  rule  that 
such  evidence  is  admissible,  not  only  against  privies,  but 
strangers.    **'  The  reason  for  this  conclusion  is,  that  possession 
implies,  prima /acte,  an  absolute  interest,  and  any  statement 
which  would  tend  to  limit  it  to  a  less  interest  is  self-dissever- 
ing'': 2  Wharton  on  Evidence,  sec.  1156.    The  same  principle 
is  stated  in  1  Greenleaf  on  Evidence,  section  109,  and  the  same 
reason  for  the  admissibility  of  such  declarations  is  there  given. 

These  authorities  abundantly  sustain  the  correctness  of  the 
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ruling  made  bj  the  ooori  below,  and  its  jadgment  is  therefore 
affirmed.  

Evu>UiOi — DvQLARATiOKS  ov  DiGKASiD  A8.  —  AdmissioiiB  of  an  ancestor 
in  a  lefetar,  to  tiM  eififoot  that  he  had  oonTeyed  the  property  to  the  defendant, 
■re  oompetent  eridenoe  in  favor  of  the  defendant  and  against  the  heirs  of 
each  ancestor:  Terry  t.  Bodahati,  79  Ga.  278;  11  Am.  St.  Kep.  420,  and  note. 
la  a  suit  by  an  executor  to  recover  rents  from  a  person  in  possession  of  prop- 
erty for  a  nnmber  of  years,  parol  evidence  of  the  testator's  declarations  that 
mA  poBOQ  was  te  pay  no  rent  are  admissible:  Cox  ▼.  Baird^  1 1  N.  J.  L.  106; 
19  Am.  Bee.  386^  Declarations  of  a  deceased  owner  of  land  may  be  proved, 
Bot  in  mpport  of  hia  title,  bat  to  reply  to  testimony  that  he  had  never  elaimed 
thslaod:  Boour  t.  Ttague^  27  S.  C.  349. 
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[87  OioaeiA,  161.] 

lIisciE  AHB  SntYJUffT— Emflotib's  Liabilitt  fob  Negliobnos  ov  Imdb- 
ravDXHT  OoBTBAcroB. — When  an  individual  or  corporation  contraoli 
with  anoither  individual  or  corporation  ezeroiBing  an  independent  em* 
ployment  for  the  latter  to  do  a  work  not  in  itself  unlawful  or  attended 
wiUi  danger  to  others,  such  work  to  be  done  according  to  the  contractor's 
own  methods,  and  not  subject  to  the  employer's  control  or  orders,  except 
as  to  the  results  to  be  obtained,  the  employer  is  not  liable  for  the  wrong* 
fal  or  negligent  aots  of  the  contractor  or  his  servants. 

Marbb  ahd  Sbbyavt — Bmplotbb  whbx  Liablb  fob  Indbpbmdbmt  Con* 
ceaovor'b  Aoi8.^-When  work  is  wrongful  in  itself,  or  if  done  in  the 
ordinary  manner  must  result  in  a  nuisance,  the  employer  is  liable  for  in* 
Jury  resulting  to  third  persons,  although  the  work  is  done  by  an  indepen- 
dent oontractor. 

IfAflCBB   AXD   SbBTANT  — InDKPBITBBIIT    OOHTBAOTOB  —  LUBTUTT  OV    Bm- 

VLOTBB.  — Where,  according  to  previous  knowledge  and  experience,  the 
work  to  be  done  by  an  independent  contractor  is  in  its  nature  danger- 
OOB  to  others^  the  employer,  and  not  the  contractor,  is  liable  for  an  injury 
fafl'fl*t*^  in  the  performanoe  of  the  work;  and  the  rule  is  the  same  when 
the  wrongful  act  done  by  the  contractor  is  the  violation  of  a  duty  im* 
posed  by  express  oontract  or  by  statute  upon  the  employer. 

MiSVIB  AHD    8BBTA!IT^Iin>BFBNDBNT    GOBTBAOTOB  —  Ll ABILITT    OV    Bm- 

ndOTBB.  —  An  employer  may  make  himself  liable  for  the  negligence  of 
m  independent  oontraotor  by  retaining  the  right  to  direct  and  control 
the  time  and  manner  of  executing  the  work,  or  by  interfering  with  the 
eontraotor  and  assuming  oontrol  of  all  or  part  of  the  work,  so  that  the 
relation  of  master  and  servant  arises,  or  so  that  the  injury  is  traceable 
to  his  interference.  But  mere  supervision  to  ascertain  that  the  contractor 
performs  his  contract,  or  reserving  the  right  to  dismin  incompetent  work* 
BMn,  will  not  render  the  employer  liable. 
KAsnoi  A1I9  Sbbtamt — Imdbpbndbmt  Oontbaotob  — Liabilitt  ov  Em- 
VLorau  —An  employer  is  liable  when  he  has  ratified  or  adopted  the 
onanthoriied  aots  and  wrongs  of  an  independent  contractor. 
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Miann  avd  Sbbtiht— IvpiFxifDBrT  GoirrBAOTOE— BATmoAnoK  —  Lia« 
Biurr  ov  Bmplotbr  fOB  NunAHOi  Obbatbd  bt.  —A  railroad  oompaajr* 
whioh  hM  wnployed  an  indepeadent  oontraotor  to  ooostanot  ito  romd^  ra* 
teming  no  control  oror  him,  except  to  tee  that  the  rood  is  liailt  aooorcU 
ing  to  contract!  if  not  liable  for  an  injnr/  resulting  from  a  nuisanoa 
created  1^  sndi  contractor,  not  necessarily  incident  to  the  constmefcioa 
of  the  road;  and  if  the  company  is  not  aware  of  the  escistenoe  of  the  nni* 
■ance^  and  the  possesion  of  the  road  has  not  been  delivered  to  it  stt  the 
time  of  the  injury  complained  of,  there  is  no  snch  ratification  of  the  con- 
tractor's wrongfol  acts  as  will  render  it  liable  therefor. 

ICastkb  akd  SaRYANT  — Ikbbpxndbiit  Comthaotor— Liabilitt  ow  Bv 
noTSB  lOB  NsauoBNoa  ov.  ^  Where  a  railroad  company  lawfully  em* 
ploys  an  independent  contractor  to  constrnct  its  road,  retaining  no  control 
over  him  or  the  work,  he  is  not  the  agent  or  servant  of  the  oompaDy^ 
and  it  is  presumed  that  he  will  do  the  work  in  a  lawful  manner.  If  he 
does  it  illegally,  he,  and  not  the  company,  is  liable  therefor. 

Mabtbb  abb  Sbbyabt — iNDsniTDBirr  Gontracior  —  Liabilitt  of  Corpo- 
BATB  Emflotbr.  —  A  railroad  company  may  employ  an  independent 
aontractor  to  construct  its  road,  and  a  contract  of  this  character  ia  net 
snch  a  delegation  of  its  chartered  rights  as  will  render  the  company  lia- 
ble for  the  nnanthoriaed  wrongs  of  the  contractor  or  his  servants  while 
engaged  in  the  work. 

SnBBNOB — Plbadihob — Vabubob. — Where  a  witness  testifies  that  fonr 
named  causes  produced  the  injury  complained  of,  while  the  complaint 
alleges  but  two,  it  is  error  to  strike  out  that  part  of  the  evideuoe  not 
covered  by  the  pleadings  and  allow  the  remainder  to  stand.  The  whole 
•vidence  diould  be  stricken  out;  but  such  error  is  cured  by  the  snbae* 
quent  consent  of  all  parties  that  the  whole  evidence  might  stand  as  first 
introduced. 

Payne  and  Tye^  and  N.  /.  and  31  A.  Hammond^  for  the  plain- 
tiff in  error. 

John  (7.  Be$df  and  Doney^  BrevstUr^  and  HoweU,  for  the  de« 
fendant  in  error. 

Simmons,  J.  Kimberly  sued  the  railroad  company  for  dam- 
ages, and  alleged  in  his  declaration  that  while  the  company 
was  constructing  its  road,  it  made  a  deep  cut  and  piled  the 
fresh  earth  therefrom  near  his  dwelling-house,  and  dammed 
up  a  small  stream  and  ponded  the  water  therefrom  near  the 
house;  and  that  it  also  stationed  near  the  house  a  camp  of 
convicts  whom  it  was  using  in  said  construction,  and  per- 
mitted the  filth  accumulating  in  the  sinks  of  this  camp,  and 
otherwise  therein  from  the  convicts,  to  flow  from  the  camp  and 
be  deposited  a  few  yards  from  the  house;  by  reason  of  which 
the  air  in  and  around  the  house  became  infected  with  noxious 
scents,  malaria,  and  other  substances  injurious  to  health, 
whereby  plaintiff  and  his  wife  both  became  sick  and  endured 
great  pain  and  suffering,  and  were  unable  to  attend  to  their 
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daily  duties,  «le.  The  defense  of  the  railroad  oompany  was, 
that  it  did  not  do  the  aots  complained  of  in  the  declaration; 
that  if  thej  were  done  at  all,  they  were  done  by  the  Chatta- 
hoochee Biiok  Company,  an  independent  contractor  which  it 
bad  employed  to  build  the  railroad  from  Atlanta  to  Senoia. 
On  the  Mai  of  the  case,  the  jury  found  a  verdict  for  the  plain- 
US,  and  the  defendant  made  a  motion  for  a  new  trial  on  the 
Tarioue  grounds  set  out  therein,  which  was  overruled,  and  it 
excepted. 

The  main  question  argued  hefore  us  was,  whether,  under 
the  &et6  of  this  case,  the  railroad  company  was  liable  for 
the  damages  sustained  by  Kimberly.    The  general  rule  of 
law  upon  this  subject  is:  Where  an  individual  or  corporation 
ecmtracts  with  another  individual  or  corporation  exercising  an 
independent  employment  for  the  latter  to  do  a  work  not  in 
itsdf  unlawful  or  attended  with  danger  to  others,  such  work 
to  be  done  according  to  the  contractor's  own  methods,  and  not 
subject  to  the  emidoyer's  control  or  orders,  except  as  to  the 
results  to  be  obtained,  the  employer  is  not  liable  for  the 
wrongful  or  negligent  acts  of  the  contractor,  or  of  the  contrac- 
tor's serrants:  Code,  sec.  2962;  Harrison  v.  Kiserj  79  Ga.  688. 
JLud  see  the  following  text*books  and  cases  therein  cited:  1 
LawBon's  Rights, Remedies,  and  Practice,  sec.  295;  2  Thompson 
on  Negligence,  899  et  seq., 909-918;  2  Wood's  Railway  Law,  sec. 
284;  also  1  Addison  on  Torts,  802;  Gooley  on  Torts,  644;  Bishop 
on  Non-Contract  Law,  sec.  606;  Pierce  on  Railroads,  286-291 ;  1 
Borer  on  Railroads, 468-470;  Whittaker's  Smith  on  Negligence, 
171  et  seq.;  Wood  on  Nnisances,  sec.  77,  p.  81;  Dicey  on  Par- 
ties, 2d  AoL  ed.,  468  et  seq.    See  especially  the  following  cases: 
Peachey  r.  Rawlaiid,  23  L.  J.  81;  18  Com.  B.  182;  Cuff  v.  Newark 
etc  R.  R  Co.,  86  N.  J.  L.  17;  10  Am.  Rep.  206;  Clark  r.  Han-- 
nibdl  etc  R.  R.  Co.,  86  Mo.  202;  MeCafferty  r.  Spwyten  DuyvU 
iU.  R.  R  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Hf^ghes  r.  Cin- 
dnnali  eU.  IPy  Co.,  89  Ohio  St.  461;  Milliard  t.  Richardsor^,  8 
Qray,  849;  63  Am.  Dea  748;  EaUm  ▼.  Ewopoan  e(c.  Ry  Co., 
60  Me.  620;  8  Am.  Rep.  480;  Wahath  etc.  Ry  Co.  r.  Farver, 
111  Ind.  195;  60  Am.  Rep.  696;  Kansoi  Cent.  Ry  Co.  r.  Fitp- 
mmmone,  18  Ean.  84;  Painter  r.  Pittsburgh,  46  Pa.  BL  220. 
To  the  general  mle  there  are  several  exceptions. 
1.  Where  the  work  is  wrongful  in  itself,  or  if  done  in  the 
ordinary  manner  wonld  resnlt  in  a  nuisance,  the  employer 
will  be  liable  for  injury  resulting  to  third  persons,  although 
the  work  is  done  by  an  independent  contractor.    This  is  upon 
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tbe  principle  that  if  one  con  tracts  with  another  to  commit  a 
nuisance,  he  is  a  co-trespasser  by  reason  of  his  directing  or 
participating  in  the  work.  In  other  words,  the  rule  is,  that  'Mf 
the  act  or  neglect  which  produces  the  injury  is  purely  collat* 
oral  to  the  work  contracted  to  be  done,  and  entirely  the  result 
of  the  wrongful  acts  of  the  contractor  and  his  workmen,  the 
proprietor  is  not  liable;  but  if  the  injury  directly  results  from 
the  work  which  the  contractor  engaged  and  was  authorized  to 
do,  he  is  equally  liable  with  the  contractor":  2  Thompson  on 
Negligence,  903.     See  also  authorities  cited  supra. 

2.  If,  according  to  previous  knowledge  and  experience,  the 
work  to  be  done  is  in  its  nature  dangerous  to  others,  however 
carefully  performed,  the  employer  will  be  liable,  and  not  the 
contractor,  because,  it  is  said,  it  is  incumbent  on  him  to  foresee 
such  danger  and  take  precautions  against  it;  and  this  is  the 
principle  upon  which  the  cases  of  Bower  v.  Peate^  L.  R.  1  Q.  B. 
Div.  821,  Tarry  v.  AshUmj  L.  B.  1  Q.  B.  Div.  814,  and  Pielard  v. 
Smithy  10  Com.  B.,N.  8.,  470,  relied  on  by  the  defendant  in  error, 
were  decided.  And  in  this  exception  is  included  the  princi- 
ple that  where  the  injury  is  caused  by  defective  construction 
which  was  inherent  in  the  original  plan  of  the  employer,  the 
latter  is  liable:  See  authorities  cited  tupra;  also  Itobbin$  ▼• 
Chicago,  4  Wall.  657;  BosweU  v.  Laird^  8  CaL  469;  68  Am. 
Deo.  845;  Lancaster  v.  ConnectictU  M.  L.  Ins.  Co.j  92  Mo.  460; 
1  Am.  St  Bep.  739.  For  instance,  if  a  person  employs  another 
to  erect  a  building,  and  the  plan  of  the  building  is  defective, 
the  walls  being  too  thin  and  weak,  and  the  building  while  in 
process  of  erection  falls  and  causes  injury  to  a  third  person, 
the  employer,  and  not  the  contractor,  is  liable.  Or  if  a  con- 
tractor is  employed  to  build  a  sewer,  and  the  employer  agrees 
to  furnish  the  materials,  and  the  sewer-pipe  furnished  by  the 
employer  is  too  small,  and  damage  is  sustained  by  reason 
thereof,  the  employer  is  liable. 

8.  The  next  exception  is  where  the  wrongful  act  is  the 
violation  of  a  duty  imposed  by  express  contract  upon  the  em- 
ployer; for  where  a  person  contracts  to  do  a  certain  thing,  he 
cannot  evade  liability  by  employing  another  to  do  that  which 
he  has  agreed  to  perform.  For  instance,  where  a  company 
undertook  to  lay  water-pipes  in  a  city,  agreeing  with  the  city 
that  it  would  '^protect  all  persons  against  damages  by  reason 
of  excavations  made  by  them  in  laying  pipes,  and  to  be  re- 
sponsible for  all  damages  which  might  occur  by  reason  of  the 
neglect  of  their  employees  in  the  premises,"  and  the  company 
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lei  out  the  work  to  a  oonirsctor  who  used  a  ttMiii-dfill  in  iuoh 
a  maDner  aa  to  frighten  a  traveler's  horse  and  iqjnte  the  trav- 
eler,  it  was  held  by  the  supreme  eourt  of  the  United  States 
that  the  company  was  liable:  Water  Oo.  v.  ITars,  16  WalL  666. 

4.  The  next  exception  is  where  a  duty  is  imposed  by  stat- 
ute. The  person  upon  whom  a  statutory  obligation  is  im« 
posed  is  liable  for  any  injury  that  arises  to  others  from  its 
non-performance,  or  in  consequence  of  its  having  been  negli- 
gently performed,  either  by  himself  or  by  a  oontractor  em- 
ployed by  him.  Thus  where  the  statute  imposed  upon  a 
railroad  company,  as  a  duty  to  the  proprietors  of  inclosures 
through  which  the  road  passed,  the  obligation  of  placing 
stock-guards  and  preserving  or  supplying  fences  on  the  right 
of  way,  and  protecting  the  inclosure  from  injury  in  the  con- 
struction of  its  road,  the  company  was  held  liable  for  the  fail- 
ure to  perform  such  duty,  though  resulting  from  the  negligence 
<rf  a  oontractor;  HonMian  etc.  R.  R.  Oo.  v.  Meador^  50  Tex.  77. 
And  it  was  upon  this  principle  that  the  cases  of  Wilson  v. 
WkUe^  71  Ga.  506,  61  Am.  Bep.  269,  Oray  v.  Puilen,  5  Best  & 
8. 970,  Hole  ▼.  StUir^boume  etc.  IPy  Co.,  6  Hurl.  &  N.  488,  and 
Chicago  etc.  R.  R.  Co.  ▼.  McCarthy^  20  Dl.  388,  relied  upon  by 
counsel  for  the  defendant  in  error,  were  decided.  And  the 
case  of  Hinde  v.  Wabash  Navigation  Co.,  15  111.  72,  also  relied 
upon  for  the  defendant  in  error,  falls  under  the  same  principle. 
In  that  ease  the  charter  imposed  upon  the  company  the  duty 
of  paying  for  all  material  taken  for  the  use  of  its  work,  and 
expressly  gave  a  remedy  against  the  company;  and  it  was 
held  that  the  company  could  not,  by  delegating  its  work  to  a 
eontractor,  escape  liability  for  material  taken  by  him  for  the 
work;  especially  as  he  was  working  under  the  immediate 
supervision  and  direction  of  the  engineer  of  the  company. 

5.  The  employer  may  also  make  himself  liable  ''by  re. 
taining  the  right  to  direct  and  control  the  time  and  manner 
of  executing  the  work,  or  by  interfering  with  the  contractor 
and  assuming  control  of  the  work,  or  of  some  part  of  it,  so 
that  the  relation  of  master  and  servant  arises,  or  so  that  an 
injury  ensues  which  is  traceable  to  his  interference.  But 
merely  taking  steps  to  see  that  the  contractor  carries  out  his 
agreement,  as  having  the  work  supervised  by  an  architect  or 
superintendent,  does  not  make  the  employer  liable;  nor  does 
reserving  the  right  to  dismiss  incompetent  workmen":  1 
Lawson's  Rights,  Remedies,  and  Practice,  sec.  299;  Harrison 
▼.  Kiser^  79  Ga.  58& 
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&  The  employer  may  also  be  held  liable  apoQ  the  ground 
fhat  be  faaa  ratified  er  adopted  the  unaathoriied  wrong  of  the 
independent  contractor:  See  Ha/rriion  r.  Kiser^  79  Ga.  588;  8 
Thompson  on  Negligence,  908,  915. 

Applying  the  foregoing  principles  to  the  (acts  of  this  case, 
we  find  that  the  railroad  eompany  made  a  contract  with  the 
Chattahoochee  Brick  Company,  whereby  the  latter  agreed  to 
build  the  former's  road  fifom  Atlanta  to  Senoia  according  to 
certain  specifications;  and  the  railroad  company  did  not  re- 
tain any  control  over  the  contractor  as  to  the  method  or  man- 
ner of  doing  the  work.    The  construction  company  was  to 
furnish  the  Hhot  and  all  the  materiab,  including  the  pipes 
with  which  the  sewers  or  culverts  were  to  be  built    All  the 
control  reserved  by  the  road  was,  that  its  superintendent  was 
to  see  that  the  road  was  built  according  to  the  contract. 
There  is  no  indication  in  the  record,  outside  of  some  loose  and 
illegal  declarations  of  third  parties,  the  admission  of  which  as 
evidence  we  will  speak  of  presently,  tending  to  show  that  the 
Jailroad  company  had  any  authority,  power,  or  control  over 
the  construction,  as  to  the  manner  or  means  of  doing  the 
work.    This  being  true,  the  railroad  company,  under  the  gen« 
era!  rule  above  announced,  is  not  liable  for  the  negh'gent  acts 
done  by  the  contractor.    It  was  argued  by  the  able  counsel 
for  the  defendant  in  error  that  the  building  of  a  railroad 
necessarily  results  in  a  nuisance,  unless  certain  precautions 
are  taken  to  prevent  it;  that  the  low  places  by  which  the  sur- 
rounding lands  are  drained,  and  from  which  the  water  is  car- 
ried off,  must  be  filled  up,  and  unless  certain  precautions  are 
taken  to  provide  an  escape  for  the  water,  a  nuisance  neces- 
sarily results;  and  that  the  railroad  company  cannot  escape 
liability  by  having  the  work  done  by  an  independent  con- 
tractor.   If  the  premises  of  counsel  are  true,  the  conclusion 
might  also  be  true;  but  if  a  railroad  is  built  properly,  we  do 
not  think  any  nuisance  will  result  from  the  building.     The 
company,  under  its  charter,  had  authority  of  law  to  do  this 
work;  and  when  it  contracted  with  the  construction  company, 
it  was  of  course  implied  that  the  latter  would  do  the  work  in 
a  proper  and  lawful  manner.    '^A  person  employing  another 
to  do  a  lawful  act  is  presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  employed  him  to  do  it  in  a  lawful  and 
reasonable  manner;  and  therefore,  unless  the  parties  stand  in 
the  relation  of  master  and  servant,  the  employer  is  not  re- 
sponsible for  damages  occasioned  by  the  negligent  moie  iu 
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whioh  tbeiroik  is  done'':   1  Redfield  on  Bail  ways,  6th  ed., 
542.    Moreover,  the  eyidence  shows  that  in  the  very  place 
where  this  nuisance  is  said  to  have  occurred,  the  railroad 
company  had  provided  means,  which,  if  used,  would  have 
{wevented  the  nuisance.    The  superintendent  directed  that  a 
waste-way  sbonld  be  placed  there,  but  the  contractor  put  in  a 
pipe,  which  the  defendant  olaims  was  one  of  the  causes  of  the 
nvisance, — 1.  By  being  too  small  to  carry  off  the  water  in 
proper  time;  and  2.  Because  it  was  not  put  upon  the  bed  of 
the  stream,  but  several  inches  above  the  bed,  thereby  causing 
the  water  to  pond  near  the  plaintiff's  house.    Nor  would  the 
other  things  which  it  is  claimed  caused  the  nuisance,  to  wit, 
the  throwing  np  ot  the  fresh  dirt,  the  convict  camp,  and  the 
hog  and  horse  lot,  render  the  railroad  liable.    It  had  lawful 
authority  for  excavating  the  hills  and  filling  the  bottoms  in 
order  to  make  its  road-bed.    And  the  placing  of  the  convict 
camp  and  the  hog  and  horse  lot  near  the  plaintiff's  house 
was  the  act  of  the  construction  company,  over  which,  it  ap- 
pears from  the  record,  the  railroad  company  had  no  power  or 
ooDtroI.    So  it  will  be  seen  that  the  work  committed  to  the 
eoDstruction  company  was  not  wrongful  per  se^  nor  did  it 
necessarily  resnlt  in  a  nuisance,  and  therefore  does  not  fall 
within  the  first  exception  to  the  general  rule.    Nor  is  there 
iny  legal  evidence  to  show  that  it  would  fall  within  the  sec* 
ond  exception.    It  is  claimed  that  the  pond  of  water  was 
caused  by  the  sewer-pipe  being  too  small  to  carry  it  off,  but 
there  is  no  evidence  that  the  railroad  company  directed  that 
this  particular  size  of  pipe  should  be  placed  at  that  point.    It 
is  true,  there  are  some  declarations  of  Hammond  and  Bnglish 
to  the  effect  that  the  superintendent  ordered  it  to  be  put  there; 
but  these  declarations  were  illegal,  and  should  have  been  ex- 
eluded.    If  it  diould  be  shown,  upon  the  next  trial,  that  this 
particular  sise  of  pipe  was  placed  at  that  point  by  direction  of 
the  oompany,  or  if  the  specifications  in  the  contract  required  it 
to  be  placed  there,  and  it  should  be  further  shown  that  this  part 
rf  the  plan  was  inherently  defective,  and  that  it  caused  this 
nuisance,  and  the  plaintiff  sustained  injury  thereby,  the  rail- 
road company  would  be  liable.    But  if  the  railroad  company 
did  not  direct  this  particular  sise  of  pipe  to  be  placed  at  that 
P^nt,  or  its  plans  and  specifications  did  not  require  it,  and  it 
was  pot  there  by  the  contractor  according  to  his  own  judg- 
ment, and  negligently  placed  above  the  bed  of  the  stream, 
then  the  railroad  company  would  not  be  liable,  although  it 
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may  have  had  notice  from  the  plaintiff  that,  in  Us  opinion, 
the  pipe  was  too  email.  If  the  railroad  company  had  no  con- 
trol over  the  contractor  as  to  the  manner  in  which  he  sboald 
build  the  sewer  or  pat  in  the  pipe,  any  notice  which  the  plain- 
tiff might  give  its  officers  would  not  make  it  liable*  The  con- 
tractor being  in  an  independent  employmenti  -whateyer  he 
does  outside  of  or  beyond  his  contract  is  a  collateral  aet|  for 
which  the  employer  is  not  liable.  He  is  not  the  servant  or 
agent  of  the  employer,  and  the  employer  cannot  be  held  liable 
for  any  acts  of  negligence  committed  or  omitted  by  him  out- 
side of  his  contract.  Where  the  work  he  is  engaged  to  do  ii 
lawful,  the  law  presumes  that  he  will  do  it  in  a  lawftil  man- 
ner; and  if  he  does  it  illegallyi  ho  is  liable,  and  not  the  em- 
ployer. 

Nor  do  the  facts  of  the  case  bring  it  within  the  third  or  the 
fourth  exception.    There  was  no  duty  imposed  upon  the  rail- 
road company,  either  by  contract  or  by  statute,  to  do  this 
particular  work,  or  to  do  it  in  a  particular  way.    Its  charter 
does  not  impose  upon  it  the  duty  of  building  the  road,  and 
does  not  specify  the  manner  in  which  it  shall  be  built;  nor  is 
any  liability  imposed  upon  it  for  acts  of  the  kind  complained 
of  in  this  case.    The  authorities  all  hold  that  a  railroad  com- 
pany has  the  right  to  make  a  contract  with  other  parties  for 
the  construction  of  its  road,  and  it  is  held  that  a  contract  of 
this  character  is  not  such  a  delegation  of  its  chartered  rights 
as  to  render  the  company  liable  for  unauthorized  wrongs  com- 
mitted by  the  contractor  or  his  servants  while  engaged  in  the 
work.    ^  The  principle  that  a  railroad  company  cannot  dele- 
gate to  an  employee  its  chartered  rights  and  privileges,  bo  as 
to  exempt  it  from  liability,  does  not  extend  to  the  use  of  the 
ordinary  ways  and  means  for  the  construction  of  the  road,  but 
to  the  use  of  such  extraordinary  powers  only  as  the  company 
itself  could  not  exercise  without  having  first  complied  with 
the  conditions  of  the  legislative  grant  of  authority.    Thus, 
after  having  first  procured  the  right  of  way,  the  company  can 
delegate  to  another  lawful  authority  to  enter  upon  the  same 
and  make  its  road-bed  and  perform  other  proper  acts  of 
construction;    but  it  cannot  delegate  such  lawful  authority 
without  having  first  secured  the  right  of  way  by  donationi 
purchase,  or  the  exercise  of  the  right  of  eminent  domain  *': 
CwMiingham  v.  InUmational  R.  R.  Co.^  51  Tex.  518;  82  Am. 
Rep.  682.    See  Pierce  on  Railroads,  290. 

As  we  have  already  seen,  the  case  does  not  oome  within  the 
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fifth  sxoeption,  for  there  is  do  legal  evidence  that  the  railroad 
company  had  any  control  over  the  conBtruction,  as  to  the 
manner  or  means  of  doing  the  work.  Nor  does  it  come  within 
the  next  exception,  for  the  facts  do  not  show  any  ratification 
of  the  WTongfnl  acts  of  the  contractor.  It  is  not  shown  when 
the  company  accepted  the  road  from  the  contractor.  The 
endenee  does  show  that  the  work  near  the  plaintiff's  house 
was  done  either  in  March,  April,  or  May,  and  that  about  the 
1st  of  June  the  plaintiff  and  his  wife  became  sick.  But  under 
tha  contract  the  road  was  not  to  be  turned  over  to  the  com- 
pany until  several  months  after  this.  The  company  not  being 
in  poesesaion  of  the  road  at  the  time  the  plaintiff  received  the 
fajuiy  from  the  nuisance,  and  there  being  no  evidence  to  show 
that  it  knew  there  was  a  nuisance,  it  cannot  be  said  that  the 
eompany  ratified  any  act  of  its  contractor  which  created  a 
mnsance. 

It  only  remains  for  us  to  say  that  we  think  the  court  should 
have  exolnded  the  whole  answer  to  the  interrogatory  set  out 
in  the  fourth  ground  of  the  motion  for  a  new  trial,  and  that 
the  error  was  not  cured  by  the  agreement  of  defendant's 
eoansel  that  the  whole  might  be  read,  after  the  court  had  de- 
cided that  only  a  part  of  it  could  be  read.    In  his  answer  the 
witness  assigned  four  causes  which  in  his  opinion  produced 
the  malaria:  the  embankment  of  loose  earth,  the  horse  lot 
and  the  hog  lot»  and  the  dam.    This  answer  was  objected  to 
bsoanae  there  was  no  allegation  in  the  petition  that  the  horse 
lot  and  hog  lot  produced  the  malaria.    The  court  therefore 
mled  that  these  two  reasons  should  be  stricken,  and  the  re- 
mainder of  the  answer  read.    The  effect  of  this  ruling  was  to 
make  the  witness  testify  that  the  loose  earth  and  the  dam 
akme  produced  the  malaria,  when  the  answer  showed  that  in 
Us  opinion  it  was  produced  by  these  and  the  horse  and  hog 
lot    We  do  not  think  the  answer  of  the  witness  ought  to  have 
been  cut  up  in  this  manner.    By  so  doing  he  was  made  to 
testify  what  he  did  not  intend  to.    The  plaintiff  should  either 
have  amended  his  declaration  to  meet  the  proof,  or  the  whole 
answer  should  have  been  excluded.    Nor  do  we  think  the  de- 
fendant waived  this  error  by  consenting,  after  the  above  ruling, 
that  the  whole  should  be  read.    The  ruling  of  the  court  strik- 
ing out  two  of  the  causes  of  malaria,  and  leaving  in  two, 
placed  the  defendant  in  a  worse  position  than  that  in  which 
it  would  have  been  if  the  whole  answer  had  remained. 
The  court  should  also  have  excluded  the  declarations  of 
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If 
English  and  Hammond  as  set  out  in  the  fifth  and  sixth  * 

grounds  of  the  motion.    They  were  not  the  servantB  or  agents 

of  the  railroad  oompanj,  and  any  declarations  they  may  have 

made  would  not  bind  the  company. 

Judgment  roTersed.  

In  thb  oasb  of  FuUon  Ob»n^  StrtH  B.  i?.  Oa,  t.  MeOmmO,  S7  GhL  796, 
il  appeared  thai  the  oompany  was  anthoiiisd  to  baild  a  street-railroad 
through  oertam  streets  of  the  oi^  of  Atlanta,  and  it  entered  into  a  oontract 
with  the  Thompson-Houston  Electrio  Oompany,  by  whioh  the  latter  agreed 
to  fnmiBh  all  the  material  and  to  eonstmot  said  road,  without  any  direction 
or  control  resenred  to  the  street-nuboad  company.    During  the  constmotioo 
of  the  road,  said  electric  company  laid  the  iron  rails  about  eight  feet  apart 
on  each  side  of  the  proposed  road-bed,  for  a  considerable  distance  beyond 
the  place  where  the  employees  of  the  contractor  were  preparing  the  road-bed 
for  the  oross-ties  and  iron.    The  rails  as  tlius  laid  furnished  a  eontinaoas 
line  CO  each  side  of  the  road-bed  ahead  of  such  employees,  and  were  thus 
placed  to  expedite  the  work,  and  mark  the  lines  to  guide  them  in  doing  the 
work,  although  this  was  not  necessary,  as  other  means  and  lioes  to  guide  the 
men  might  have  been  employed,  which  would  have  been  safe,  and  it  would 
have  been  safer  if  such  means  had  been  employed,  and  the  raik  allowed  to 
remain  on  the  sides  of  the  street  or  in  the  gutters  until  actually  needed  in 
laying  the  road.    MoConnell  was  riding  on  horseback  upon  a  street  where 
the  rails  were  thus  laid,  and  in  attempting  to  cross,  hii  horse  struck  a  foot 
against  one  of  the  rails  and  fell,  seriously  injuring  MoConnell.     He  brought 
an  action  against  the  street-railroad  company  and  the  electric  company 
jointly,  and  recovered  judgment  against  both  companies.    They  moved  for  a 
new  trial,  the  motion  was  overrnled,  and  they  appealed.    In  disposing  of  the 
appeal,  the  court  said:  "The  testimony  shows  that  there  were  two  ways  to 
mark  the  lines  to  guide  the  hands,  one  safe  and  the  other  unsafe.     Where  a 
person  or  corporation  is  authorised  by  law  to  obstruct  the  public  streets  of  a 
city  for  any  purpose,  it  is  incumbent  on  him  or  it  to  exercise  great  care  te 
prevent  passengers  along  the  streets  from  being  injured.    And  if,  in  the 
progress  of  the  work,  it  becomes  necessary  to  do  a  certain  thing,  and  there  art 
two  ways  of  doing  it^  one  safe  and  the  other  unsafe  and  unnecessary,  if  the  nn 
safe  method  is  adopted,  and  a  person  is  injured  thereby,  it  is  such  negligence 
on  the  part  of  the  person  cr  corporation  performing  the  work  as  would  authorlM 
the  party  injured  to  recover  damages.    Although  a  person  may  have  author- 
i^  to  obstruct  the  street  for  the  purpose  of  constructing  a  railroad  track 
therein,  he  has  no  right  to  obstruct  more  of  that  street  than  is  necessary  for 
the  proper  performance  of  his  work  at  that  time  and  place.     He  has  no  right 
to  put  obstructions  far  in  advance  of  the  work  which  is  being  performed, 
and  which  are  unnecessary  at  that  time  to  enable  him  to  carry  on  his  work. 
The  people  have  a  right  to  the  use  of  the  streets  as  well  as  the  street-railroad 
companies  or  their  contractors,  and  neither  the  companies  nor  their  contrac- 
tors have  a  right  to  prevent  the  free  use  of  and  access  to  the  streets  by  the 
people,  except  at  times  and  places  where  it  is  necessary  for  the  companies  or 
oootracters  to  occupy  them$  and  if  they  should  place  unnecessary  obstrne- 
tkms  in  the  street,  and  a  passenger  in  the  street  should  be  injured  thereby, 
they  would  be  liable  unless  the  injury  could  have  been  avoided  by  the  exer« 
cise  of  due  care  on  the  part  of  the  passenger.     We  therefore  think  the  oourt 
did  not  err  in  overruling  the  motion  for  a  new  trial  as  to  the  Thompson- Hous* 
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tea  IBeetrie  Gcmpany.    The  case  of  the  Fulton  Coanty  Street  Bailroad  Com- 

pny  preseatB  a  different  view.    The  evidence  shows  that  it  made  a  contract 

vith  the  DuMnpaon-Hoaaton  Electric  Oompany  to  constmot  the  road-bed  of 

ili  liaflu    The  latter  oompany  was  to  famish  all  the  material,  and  was  not  to 

be  aahjeet  to  the  direction  or  control  of  the  former  company.    This  made  it 

aa  ladependMit  contractor,  and  not  the  servant  or  agent  of  the  Falton  County 

fltoeet  Railroad  Company.     Onr  code,  section  2962,  declares:  'The  employer 

is  not  le^oosible  for  torts  oommitted  by  his  employee  when  the  latter  ezer« 

aa  independent  business,  and  in  it  is  not  subject  to  the  immediate  direo- 

aod  control  of  the  employer.'    To  this  general  principle  we  held  in  the 

of  Atlanta  etc  B.  B,  Co.  t.  KanUrly,  87  Ga.  161,  anU  p.  231,  there  are 

exceptions.    The  cTidenoe  does  not  show  that  this  case  falls  within 

sifter  or  any  ol  the  exceptions  stated  in  that  case.    The  work  in  constraot- 

iag  tho  road  was  not  wrongful  in  itself,  the  oompany  having  obtained  an- 

Ihsrity  from  the  legislature  and  the  consent  of  the  municipal  authorities. 

llor  would  the  work  result  in  a  nuisance,  for  the  same  reason.    Nor  was  it, 

sesording  to  previous  knowledge  and  experience,  in  ita  nature  dangerous  to 

ethers  if  oaxefnlly  performed.    It  was  not  a  violation  of  a  duty  imposed  by 

III  pi  IMS  eontraet  npon  the  employer.    Nor  was  the  duty  of  constructing  the 

Nad  imposed  by  statate  upon  the  oompany  obtaining  the  charter.  •  The  com- 

psay  did  not  retain  the  right,  in  its  contract^  to  direct  and  control  the  time 

sad  manner  of  executing  the  work.    Nor  did  it  ratify  the  wrongful  act  of 

Ihs  oontnetor.     8o^  as  before  remarked,  the  evidence  does  not  bring  the 

rtns^railrowl  oompany  within  any  of  the  exoeptiona  to  the  general  rule  laid 

4wn  in  the  Kimberly  oaseb    If  the  independent  oontraotor  is  guilty  of  an 

set  of  negligenoo  whieh  causes  injury  to  a  third  person,  and  the  evidence 

Aova  thai  the  act  does  not  fall  within  any  of  theee  exceptions,  the  employer 

ii  not  liaUn.    This  is  the  rule  ui  regard  to  all  employers  and  independent 

eontmetora.    The  rule  aanonnced  in  the  code  —  which  is  simply  declaratory 

«f  the  ^*«"»"*«*  law  —  is  a  broad  one,  and  applies  to  all  independent  oon« 

kaoton^  xagardless  of  whether  the  work  is  to  be  performed  in  a  thorough* 

Isri^  wImto  public  rights  are  involved,  or  in  a  place  where  private  rights  only 

ars  affiMted.    The  courts  would  have  no  right  to  apply  it  in  the  one  class  of 

Mssa  and  refoae  to  apply  it  in  the  other.    The  legislature  alone  can  do  this 

if  in  ita  wiadom  it  aeea  proper.    On  the  subject  of  employers  and  indepeno 

dsnt  oontraotors,  see  Atlanta  etc  R,  B.  Co.  v.  KMberly^  87  GhL  161;  ante,  p. 

SI,  and  authorities  dted;  also  Hacbm  v.  Weatem  U.  TeL  Co.,  80  Wis.  187. 

We  think,  therefore^  that  the  court  erred  in  not  granting  a  new  trial  to  the 

lUton  County  Street  Railroad  Company.    The  judgment  is  affirmed  as  to 

tht  Tbompeoo-Houston  Blectrio  Company,  and  reversed  aa  to  the  Fulton 

Oou^  Street  BaOroad  Company.** 

Mmsft  Avp  SBETiun — LLtanjrr  rOB  KiouoBfOB  ov  IifDxniirDiirr 
OovnaoETOB.  — An  employer  is  not  liable  to  third  persons  for  the  negligence 
«f  a  oontraotor  in  the  performance  of  whose  work  he  has  no  right  c^  super- 
vlnoa  or  interferenoe^  and  this  rule  applies  as  well  to  oorporations  as  indi« 
vidoalK  LtmoBUter  etc  Imp.  (h.  v.  BhMtdt,  116  Pa.  St.  877;  S  Am.  St  Rep^ 
606^  and  nolai  Earrimm  v.  Cdlk^  86  Pa.  St  168;  27  Am.  Rep.  609,  and 
sole;  BOkird  t.  BidtardMnt  3  Gray,  849;  63  Am.  Deo.  7i3,  and  note;  ex* 
tandsd  note  to  8t<m  t.  Ohaikhrt  R.  B.  Corp,,  51  Am.  Deo.  200-206. 

Miflnnt  Aim  SsuTAirr— Mastub  whxk  Liabli  ioh  Aon  of  Ihdxpuit* 

nan  ComsAOlOR.  —  If  a  proprietor  undertakes  to  do  on  his  land  something 

diagsrous  in  ita  nature  to  an  adjacent  owner,  he  will  be  UaUe  for  any  negli* 

Mat  injury  cansed  thereby,  even  though  the  work  is  done  by  an  iudepen* 

AM.  81.  Kar.,  Vol.  ZXYIL-ia 
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dentoontraotor:  IHOkmr,  HmU,  106  Mo.  164;  84  Am.  81  Rep.  974^  and  note. 
The  employer  is  liable  when  the  aet  oontracted  by  him  to  be  done  by  aa 
independent  oontraot  ia  a  noiaanoe  in  itaelfi  Kimg  r.  Nem  York  tie,  B*  SL 
Oo.,  66  N.  Y.  181;  23  Am.  Rep.  37. 

ILurrBs  and  Suyaut — RATmoATiOH  of  Wobx  ov  IvDBpnrDm  G6h* 
nuioroB.  —  Owners  aamime  responsibility  for  the  anfficiency  of  a  stmotnr* 
by  acoeptanoe  and  nse  of  it,  and  the  liability  of  the  contractors  then  oeaaaat 
SomoeU  r.  Lakd^  8  Cy.  469;  68  Am.  Deo.  346,  and  note. 


Ellison  v.  Luoas. 

[87  GaoaaiA,  828.] 

PiBTVSBSHir— Sali  of  Fibm  Absvfb  to  fat  LffDiYiDirAL  Debt,  whsv 
Valid  as  aoaihst  Fibm  O&bditobs. — The  members  of  an  inaolvent 
partnership  may  nnite  in  selling  the  firm  assets  in  payment  of  their  in« 
dividual  debts;  and  snob  sale,  if  made  in  good  faith,  for  full  valae,  and 
without  fraud,  is  valid  ae  against  the  partnership  oreditors»  when  an 
insolvent  is  given  the  right  to  prefer  creditors. 

Partnxrship  —  Patubnt  of  Individual  Dkbt  with  Fibm  Assbts — Coir* 
■idkration  —  Prbsumption.  —  Where  the  members  of  a  partnership 
assign  the  firm  assets  in  good  faith  and  for  full  value  to  a  third  person 
in  satisfaction  of  their  individual  debts,  and  the  assignment  recites  that 
the  consideration  is  a  given  sum  of  money,  it  will  be  presumed  that  the 
consideration  named  is  the  actual  value  of  the  property  conveyed. 

Pabtnersuip  — Assignment  or  Firm  AasEra  ih  PATMsirr  of  Individual 
Debts  —  Excess  Void  as  to  Firm  Creditors. — Where  the  members 
of  a  partnership  unite  in  transferring  the  firm  assets  to  a  third  person 
in  payment  of  their  individual  debts,  but  the  value  of  one  of  the  part- 
ner's share  in  the  firm  assets  considerably  exceeds  in  amount  his  debt 
paid  by  the  assignment,  this  amounts  to  a  donation  of  the  excess  to  hia 
partner,  and  to  that  extent  is  void  aa  to  the  partnership  creditors. 

Action  by  Ellison  and  Sons,  creditors  of  the  firm  of  Lacas 
and  McDuffie  to  set  aside  an  assignment  made  by  the  latter 
firm  to  one  Cohen.  The  remaining  facts  are  stated  in  the  opin* 
ion.  The  lower  coart  sustained  the  assignment,  refused  a  new 
trial,  and  the  plaintiffs  appealed, 

Banrm  and  Thoma»^  for  the  plaintifllk 

T.  W.  Reedy  T.  W.  Rucher^  A.  J.  Cohb,  and  Lumpkin  and 
Burnett^  for  the  defendants. 

Lumpkin,  J.  1.  It  was  held  by  this  court  in  the  case  of 
Veal  V.  Kedy  Co.,  86  Ga.  130,  that  a  mortgage  given  by  a  part- 
nership on  partnership  property  to  secure  a  debt  due  by  one  of 
the  partners  was  valid  against  creditors  of  the  firm,  and  that 
this  was  especially  true  when  the  debt  due  by  the  individual 
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member  had,  by  oonsent  of  the  partnerSi  been  made  a  debt  of 
the  firm.  This  doctrine,  irrespectiye  of  the  qualification  as  to 
making  the  debt  that  of  the  firm,  is  supported  by  Jones  on 
Chattel  Mortgages,  section  44,  there  cited.  In  Veal's  case,  the 
question  as  to  how  the  solvency  or  insolvency  of  the  partner- 
ship would  affect  the  transaction  was  not  made  or  considered. 
Our  code,  section  1953,  gives  every  debtor  the  right  to  prefer 
one  creditor  to  another,  and  to  that  end  he  may  give  liens  or 
sell  property  in  payment  of  the  debt.  No  distinction  is  made 
as  to  the  kind  of  creditors  who  may  be  preferred  or  as  to  the 
kind  of  property  which  may  be  used  for  this  purpose.  In  this 
case  it  appears  that  the  transfer  of  the  partnership  property 
to  Cohen  was  signed  by  Lucas  and  McDuflie  as  a  firm,  and  by 
each  of  the  members  individually.  We  think,  under  the  sec- 
tion of  the  code  cited,  and  under  the  law  generally,  each  of 
these  members  had  the  right,  with  the  consent  of  his  partner, 
to  sell  his  share  in  the  firm  assets  in  payment  of  his  individual 
indebtedness.  As  stated  in  the  section  above  cited  from  Jones 
on  Chattel  Mortgages:  '*  The  rule  preferring  partnership  prop- 
erty for  the  payment  of  partnership  debts  is  for  the  benefit  of 

the  partners,  and   they  may  waive  it The  partners, 

while  the  partnership  property  is  still  under  their  control, 
have  power  to  appropriate  it  to  secure  their  individual  debts. 
The  mere  preference  of  individual  debts  •  .  .  •  over  partner- 
ship debts  is  not  such  a  fraud  upon  partnership  creditors 
that  a  court  of  equity  will  set  it  aside.  The  partnership  cred- 
itors have  no  lien  on  the  property  of  the  partnership,  if  the 
partners  themselves  have  none.'*  See  also  Story  on  Partner- 
ship, section  858. 

It  must  not  be  overlooked  that  under  our  own  statute  the 
right  to  prefer  creditors  is  secured  as  well  to  insolvent  as  to 
solvent  debtors,  provided,  of  course,  they  exercise  this  right  in 
good  faith  and  without  fraud  on  the  rights  of  others.  The 
doctrine  is  laid  down  in  Bates  on  Partnership  that  it  is  not 
uncommon  for  a  partnership  to  use  the  right  of  absolute  dis- 
position of  its  property  by  employing  firm  funds  to  pay  the 
separate  debt  of  a  single  partner;  and  it  is  said,  in  effect,  that 
this  right  is  unlimited  except  as  controlled  by  statutes  against 
voluntary  conveyances  in  fraud  of  creditors  and  the  similar 
provisions  of  the  bankrupt  law.  Of  course,  where  this  right  is 
exercised  for  fraudulent  purposes,  the  transaction  will  be  void; 
Bates  on  Partnership,  sees.  565,  566.  In  Marha  v.  jBtU,  15 
Gratt.  400,  it  was  held  that  '*  partnership  efiects  may  be  ap^ 


214  Ellison  v.  Luoab.  [Gtoorgiay 

plied,  by  the  concurrence  of  the  partners,  to  pay  an  individaal 
debt  of  one  of  them,  if  the  other  receives  a  sufficient  consider- 
ation therefor,  though  they  may  be  unable  to  pay  all  their  part- 
nership debts."    In  WoodmanHe  v.  Eolcamb^  84  Kan.  85,  it 
was  held  that  while  the  partnership  remains  in  existence,  and 
in  a  solvent  condition,  it  may,  with  the  consent  of  all  the  part* 
ners,  transfer  firm  property  in  payment  of  the  individaal  debt 
of  one  of  its  members;  and  in  the  opinion,  on  page  88,  John- 
son, J.,  says:  ^*  The  decisions  of  the  courts  have  gone  further 
than  this,  and  although  not  unanimous,  the  weight  of  author- 
ity seems  to  be  that  mere  insolvency,  where  no  actual  fraud 
intervenes,  will  not  deprive  the  partners  of  their  legal  control 
over  the  property,  and  of  the  right  to  dispose  of  the  same  at 
they  may  choose;  and  where  the  separate  creditor  purohaeas 
from  the  firm  in  good  faith,  and  the  individual  indebtedneaa 
is  a  fair  price  for  the  property  purchased,  such  purchase  can- 
not of  itself  be  held  fraudulent  as  against  the  general  ereditora 
of  the  firm."    The  following  cases  are  there  cited  in  support 
of  this  assertion:  *'  Sigler  v.  Knox  County  BanJb,  8  Ohio  St.  611; 
Sehmidlapp  v.  Currie^  65  Miss.  597;  80  Am.  Rep.  580;  Cclm  t. 
Beauregard  J  99  U.  S.  119;  National  Bank  of  the  Metropolie  t. 
Sprague^  20  N.  J.  Eq.  13;  WUcox  v.  Kellogg,  11  Ohio,  894;  Qtoin 
V.  Selby,  6  Ohio  St  96;  AUen  v.  Center  VaUey  Co.,  21  Conn. 
180;  64  Am.  Dec.  838;  Rice  v.  Barnard,  20  Vt  479;  50  Am. 
Dec.  54;  Haben  v.  Harshaw,  49  Wis.  879;   WhiU  v.  Pariehj  20 
Tex.  688;  73  Am.  Dec.  204;  Sehaeffer  v.  Fithian,  17  Ind.  468; 
McDonald  v.  Beachj  2  Blackf.  55;  Ex  parte  Ruffin^  6  Yes.  119; 
Whitton  V.  Smithf  1  Freem.  Ch.  281;  Freeman  v.  Stewart,  41 
Miss.  138;  Potte  v.  BlackweU,  4  Jones  Eq.  68."    See  also  the 
notes  to  the  case  of  Sehmidlapp  v.  Currie,  80  Am.  Rep.  588,  in 
which  reference  to  many  cases  bearing  on  this  subject  will  be 
found,  and  among  them  that  of  Sigler  v.  Knox  Co.  Bank,  8 
Ohio  St.  511,  above  cited,  in  which  it  was  held  that  where  a 
creditor  of  a  firm  and  one  of  its  members,  with  the  assent  of 
alt  the  partners,  bought  of  the  firm  in  good  faith,  and  at  a  fair 
price,  goods  to  the  amount  of  such  joint  and  separate  indebt- 
edness, though  with  knowledge  that  the  firm  was  insolvent  in 
the  proper  sense  of  the  term,  such  purchase  was  not  fraudulent 
as  against  other  creditors  of  the  partnership.    As  will  be  seen 
above,  in  the  quotation  from  the  opinion  of  Johnson,  J.,  in 
the  case  cited  from  34  Kansas,  he  remarks  that  the  decisions 
are  not  unanimous  in  holding  **that  mere  insolvency,  where 
no  actual  fraud  intervenes,  will  not  deprive  the  partners  of 
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their  legal  control  over  the  property/'  etc.  Accordingly,  we 
have  found,  in  support  of  the  contrary  doctrine,  the  following 
cases:  Wikon  y.  Roberi$an,  21  N.  Y.  591;  Menagh  ▼.  Whitwell^ 
52  N.  Y.  146;  11  Am.  Bep.  683;  Clements  y.  Jeasup,  36  N.  J. 
£q.  672;  Arnold  y.  Hagerman,  45  N.  J.  Eq.  186;  14  Am.  St. 
Rep.  712;  and  Phelps  v.  McNeely^  66  Mo.  554;  27  Am.  Rep.  378; 
See  also  Davies  y.  Atkinson,  124  111.  474;  7  Am.  St.  Rep.  373; 
and  Story's  Eq.  Jur.,  sec.  1253.  Nevertheless  we  are  of  the 
opinion  that  the  true  law  of  the  case  is  as  stated  in  the  lan- 
guage taken  from  page  38  of  34  Kansas,  and  that  the  cur- 
rent of  authority  is  in  that  direction.  Indeed,  this  doctrine 
was  recognised  by  the  learned  counsel  who  argued  this  case 
for  the  plaintiff  in  error,  who  conceded  that  if  the  value  of 
Lucas's  share  in  the  partnership  assets  was  not  materially 
greater  than  the  amount  of  his  individual  indebtedness  to 
Cohen,  the  transaction  would  be  legal  and  valid.  He  rested 
his  case  upon  the  law  that  a  voluntary  deed  or  conveyance  by 
an  insolvent  debtor  is  void  as  to  his  creditors,  and  contended 
that  under  the  agreed  statement  of  facts,  it  appeared  that 
Lucas's  half  of  the  partnership  assets,  which  he  transferred  to 
Cohen,  was  actually  worth  about  five  hundred  dollars  more 
than  the  amount  Lucas  owed  Cohen,  and  consequently,  that 
Lucas  had  donated  to  his  partner,  McDuffie,  without  any  val- 
uable consideration  therefor,  about  five  hundred  dollars'  worth 
of  the  property.  We  will  now  consider  whether  this  position 
has  merit  in  it. 

2.  The  assignment  of  Lucas  and  McDuffie  to  Cohen  re- 
cites that  it  is  made  for  and  in  consideration  of  the  sum  of 
$4,381},  and  in  the  agreed  statement  of  facts  it  appears 
that  full  value  was  paid  by  Cohen  for  the  property.  Lucas's 
debt  to  Cohen  was  $1,600,  and  some  interest  thereon.  Mc- 
Daffie's  debt  to  Mrs.  Reese,  assumed  by  Cohen,  was  $2,625, 
and  interest  These  sums  added  together  make  the  consid- 
eration expressed  in  the  assignment.  The  facts  stated  amount 
to  prima  Jacie  proof  that  this  consideration  was  the  actual 
value  of  the  property  sold  to  Cohen.  From  no  other  source 
in  the  record  is  any  light  thrown  upon  this  question,  except 
the  statement  that  all  these  parties  acted  in  perfect  honesty 
and  without  fraud.  These  things  being  true,  the  presumption 
arises  that  the  goods  were  bought  at  a  fair  price.  To  assume 
otherwise,  in  the  light  of  the  facts,  would  be  mere  conjecture. 
Moreover,  if  Cohen  actually  paid  more  for  the  goods  than  they 
were  worth,  it  is  quite  certain  he  would  have  taken  pains  to 
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make  thia  exoeedingly  importaDt  £Etot  appear.  Taking  the 
eaae,  therefore,  as  it  stands,  it  seems  that  Lucas  parted  with 
his  half  of  the  firm  assets  for  a  consideration  materially  less 
than  its  actual  value;  and  to  the  extent  of  the  difference  be- 
tween such  value  and  the  amount  of  the  debt  he  owed  Cohen, 
this  action  on  his  part  amounted  in  law  to  a  donation  of  so 
much  of  his  property  to  his  partner,  McDuffie,  and  was  void 
as  to  creditors. 

The  entire  record  of  the  case  was  not  sent  up,  and  we  axe 
therefore  unable  to  ascertain  what  the  pleadings  contain;  but 
for  the  reasons  stated  above,  we  think  the  verdict  was  wrongs 
and  that  the  court  erred  in  refusing  a  new  triaL 

Judgment  reversed. 

PABT!fSBSHIP-«-8ALl  OF  FiBM  ASBXTS   TO  PAT   IvDIVIDUAL   DxbT.  —  As 

against  a  general  ereditor  of  a  solyent  partnership,  one  of  the  firm  may,  with 
the  ooneent  of  hia  eopartners,  make  an  absolnte  transfer  of  the  entire  firm 
assets  to  pay  his  debts:  Sckmidlapp  r.  Currie^  55  Miss.  597;  30  Am.  Rep. 
530,  and  note;  note  to  Amoid  v.  Hagtrman,  14  Am.  St  Rep.  725;  Daviea  t. 
Atkinson,  124  lU.  474;  7  Am.  St.  Rep.  378,  and  extended  note;  note  to  Oati- 
turn  T.  Lhdsqft  7  Am.  St.  Rep.  41.  One  partner  cannot^  without  the  oonaent 
of  the  others,  nse  the  funds  of  the  partnership  to  pay  his  individnal  debts: 
HknrmU  t.  8L  Paul  Truti  Oa.,  45  Minn.  405;  22  Am.  St.  Rep.  742;  and  notei 
iRwIf  T.  ^odbi^  46  Minn.  17a 


O'GoKNELL   u   East   Tsnnessbb,  Yieginia^  and 

Georgia  Railway  Company. 

(87  OaosoiA,  S46.) 
WAraROOUBSBS — Land-ownsrs  Liabiutt  iob  Diybrtino  0TSRn.0W.— 
A  land-owner  on  the  bank  of  a  rirer  who  erects  on  his  own  land  an  em- 
bankment which  increases  the  overflow  in  times  of  flood  upon  the  lands 
of  the  opposite  proprietor^  to  the  injury  of  the  latter,  is  liable  in  damages 
therefor. 

WATKBOOUBSBS  —  OtERTLOW    hot   SUBTACn    WaTBB — LlABILITT    VOR    Ob- 

■KRUOTiNO  OvSRFLOW  BT  RAILROAD  Bmbankmxmt.  — The  surplns  waters 
of  a  river  or  watercourse  in  time  of  flood  do  not  oease  to  be  part  of  the 
wateroonrse  and  become  surface  water  when  they  naturally  spead  over 
the  adjacent  lowlands  without  well-defined  banks  or  channels,  so  long 
as  they  eventually  return  to  and  are  discharged  through  the  channel  of 
taoh  watercourse;  and  a  railroad  company  is  liable  in  damages  for  obstruot- 
iag  saoh  waters  by  an  embankment  on  its  own  land,  thus  throwing  ezceas* 
Ire  waters  upon  tiie  land  of  an  adjacent  or  opposite  owner,  to  his  injury. 

Aotiov  to  recover  damages  for  excessive  overflow  of  lands, 
allefod  to  have  been  caused  by  an  embankment  erected  by  the 
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dafimdant  railroad  oompany.  Said  railroad  company  erected 
mdi  embankment  for  its  track  along  the  margin  and  on  the 
JiPsr  side  of  a  river,  thereby  caueing  its  accumulated  waters, 
in  times  of  flood,  which  had  previously  escaped  on  that  side, 
to  overflow  the  land  on  the  opposite  side  of  the  river  to  a 
greater  extent  than  it  had  done  before,  thus  causing  a  greater 
injury.  The  plaintiff  was  a  land*owner  on  the  side  of  the  river 
opposite  to  the  railroad  embankment  A  demurrer  to  his 
declaration  was  sustained,  and  he  appealed. 

OntUn  Ouerry  and  Hall^  for  the  plaintiSl 

Bacon  and  Rutherfardj  for  the  defendant. 

LuicPKiM,  J.    The  precise  question  in  this  case  is,  whether 
the  owner  of  land  on  the  bank  of  a  river  can,  without  liability, 
erect  on  his  own  land  an  embankment  which  increases  the 
overflow  in  times  of  flood  upon  the  lands  of  the  opposite  pro- 
prietor, to  the  injury  thereof;  or  is  there  any  duty  for  each 
owner  to  receive  upon  his  land  the  share  allotted  it  by  nature 
of  the  flood  waters  of  the  river.    It  is  contended  by  defend- 
ant's counsel  that  the  overflow  from  a  river  in  time  of  flood  or 
freshet  is  surface  water,  against  which,  by  the  common  law,  a 
man  may  protect  himself  without  regard  to  the  consequences 
to  bis  neighbor.    Many  cases  cited  by  him  make  a  distinction 
between  the  common  law  and  the  civil  law  as  to  surface  water, 
the  former  allowing  the  land-owner  to  dispose  of  it  in  any 
way,  the  latter  restraining  him  from  so  using  it  as  to  injure 
his  neighbor's  tenement.    There  is  authority  to  show  that 
there  is  no  difference  between  the  common  and  the  civil  law 
in  this  respect,  but  that  the  common  follows  the  civil  law: 
GiUham  ▼.  Madison  Co.  R.  R.  Co.,  49  111.  484;  95  Am.  Dec. 
627;  Oomdey  v.  Sanford^  62  111.  158;  and  the  able  opinion  in 
Boyd  y.  Oonklin,  54  Mich.  583;  52  Am.  Rep.  831.    There  is 
much  conflict  in  the  American  cases  (Washburn  on  Ease- 
ments, 485,  *853,  et  seq.),  the  majority  of  the  states  seeming 
to  follow  the  so-called  civil-law  rule.    Thus  it  is  material  to 
consider  whether  the  overflow  as  above  stated  is  properly 
classed  with  surface  water.    This  depends  upon  the  configu- 
ration of  the  country  and  the  relative  position  of  the  water 
after  it  has  gone  beyond  the  usual  channel.     If  the  flood 
water  beoomes  severed  from  the  main  current,  or  leaves  the 
stream  never  to  return,  and  spreads  out  over  the  lower  ground, 
it  has  become  surface  water.    But  if  it  forms  a  continuous 
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body  with  the  water  flowing  in  the  ordinary  channel,  or  if  is 
departs  from  sach  channel  animo  reneriendiy  presently  to  re- 
turn, as  by  the  recession  of  the  waters,  it  is  to  be  regarded  ai 
still  a  part  of  the  river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which  may  happen  to  flow 
down  its  course  at  any  particular  season.  The  authorities 
hold  that  a  stream  may  be  wholly  dry  at  times  without  losing 
the  character  of  a  watercourse.  So,  on  the  other  hand,  it 
may  have  a  "flood-channel"  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural  flow.  The  low 
places  on  a  river  act  as  natural  safety-valves  in  times  of 
freshet,  and  the  defendant  claims  the  right  to  stop  up  one  of 
these  without  liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not  numerous, 
though  from  the  decisions  and  dicta  of  the  judges,  the  law 
appears  to  be  well  understood  and  settled.  In  Rex  v.  Pagkam 
CommisHonerSf  8  Bam.  &  0.  855,  it  was  held  that  an  owner 
of  land  on  the  seashore  could  erect  works  to  protect  his  land 
from  encroachments  by  the  sea,  without  liability  for  damage 
inflicted  on  his  neighbor.  The  sea  was  called  a  *'  common 
enemy,"  against  which  each  might  fortify  at  will.  It  ap- 
peared in  Rex  v.  Traffordj  1  Bam.  &  Adol.  874,  that  a  canal 
had  been  built  by  authority  of  Parliament,  and  carried  across 
a  river  and  the  adjoining  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several  arches.  A  brook  fell 
into  the  river  above  its  point  of  intersection  with  the  canal. 
In  times  of  flood,  the  water,  which  was  then  penned  back  into 
the  brook,  overflowed  its  banks,  and  was  carried,  by  the  nat- 
ural level  of  the  country,  through  the  arches  into  the  river^ 
doing  much  mischief  to  the  lands  over  which  it  passed.  The 
aqueduct  was  sufficiently  wide  for  the  passage  of  the  river  at 
all  times  but  those  of  high  flood.  The  occupiers  of  the  in- 
jured lands  adjoining  the  river  and  brook,  for  the  protection 
thereof,  erected  banks  (called  "fenders")  so  as  to  prevent 
the  flood  water  from  escaping;  consequently,  the  water,  in 
time  of  flood,  came  down  in  so  large  a  body  against  the  aque- 
duct and  canal  as  to  endanger  them  and  obstruct  the  naviga- 
tion. The  fenders  were  not  unnecessarily  high,  and  without 
them  many  hundred  acres  of  land  would  be  exposed  to  in- 
undation. It  was  held  that  the  defendants  were  not  justifled^ 
under  these  circumstances,  in  altering  for  their  own  benefit 
the  course  in  which  the  flood  water  had  been  accustomed 
to  run;  that  there  was  no  difference  in  this  respect  between 
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flood  water  and  aa  ordniary  stream;  that  an  action  would 
have  lain  at  the  suit  of  an  individual,  and  consequently  that 
an  indictment  lay  where  the  act  affected  the  public.  The 
conviction  was  accordingly  sustained.  The  doctrine  of  Rex 
V.  Pagham  Commimoners^  8  Bam.  &  C  855,  was  sought  to  be 
extended  to  this  case,  but  Tenterden,  C.  X,  who  had  rendered 
the  decision  in  that  case,  said:  ^*It  has  long  been  established 
that  the  ordinary  course  of  water  cannot  be  lawfully  changed 
or  obstructed  for  the  benefit  of  one  class  of  persons,  to  the 
injury  of  another.  Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraordinary 
course  which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  creation  and  continuance  of 
these  fenders  cannot  be  justified.  No  case  was  cited,  or  has 
been  found,  that  will  support  such  a  distinction.    The  Pag* 

ham  case  •  •  •  •  is  of  a  very  different  kind In  the  one 

case,  the  water  is  prevented  from  coming  where,  within  time 
of  memory  at  least,  it  never  had  come;  in  the  other,  it  is  pre- 
vented from  passing  in  the  way  in  which,  when  the  occasion 
happened,  it  had  been  always  accustomed  to  pass."  This 
seems  to  be  an  authoritative  enunciation  of  the  oommon  law. 
Menz%e$  v.  Breadalhane^  8  Bligh,  414,  is  directly  in  point,  but 
was  determined  by  the  law  of  Scotland.  Yet  the  lord  chan- 
cellor said:  **  It  is  clear,  beyond  the  possibility  of  a  doubti 
that  by  the  law  of  England,  such  an  operation  could  not  be 
carried  on.  The  old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  for  the  proprietors  of  those 
lands  to  obstruct  that  old  course,  by  a  sort  of  new  water-way, 
to  the  prejudice  of  the  proprietor  on  the  other  side."  In 
AiUyrwy-Oenend  v.  Earl  of  Lan$dale,  L.  B.  7  Bq.  387,  20  L.  T. 
64,  it  was  attempted  to  extend  the  sea  doctrine  to  the  case  of 
a  tidal  river,  but  Vice-Chanoellor  Malins  refused  to  so  extend 
it,  on  the  authority  of  Menzus  v.  BreadMane^  8  Bligh,  414, 
saying  that  Lord  Eldon  put  that  case  upon  the  general  law 
of  England.  In  Moion  v.  Shrewsbury  etc.  R,  R,  Oo.f  L.  R.  6 
Q.  B.  681,  we  find  a  dictum  by  Blackburn,  J.,  as  follows: 
^*  Before  the  canal  was  made,  the  person  whose  estate  the 
plaintiff  now  has  had  the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural  stream.  He  was 
entitled  to  have  the  water  flow  to  him  in  its  natural  state,  so 
far  as  that  was  a  benefit,  as,  for  instance,  to  turn  his  mill  or 
water  his  cattle;  and  he  was  bound  to  submit  to  receive  the 
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water,  so  far  as  it  was  a  nuisance,  as  bj  its  tendency  to  flood 
his  lands."  Lawrence  ▼.  Great  Northern  Ry  Co,^  4  Eng.  L.  A 
Eq.  265,  16  Com.  B.  643,  is  considerably  in  point  A  railway 
was  constructed  across  certain  lowlands  adjoining  a  river, 
over  which  the  flood  waters  used  to  spread  themselves. 
These  lowlands  were  separated  from  the  plaintiff's  lands  hy 
a  bank,  constructed  under  certain  drainage  acts,  which  pro- 
tected the  plaintiff's  lands  from  floods.  By  the  construction 
of  the  railway,  the  flood  waters  could  not  spread  themselves 
as  formerly,  but  were  penned  up,  and  flowed  over  the  bank 
upon  the  plaintiff's  lands.  It  was  held  that  an  action  would 
lie  against  the  compauy  for  the  injury.  Patterson,  J.,  said: 
^^  Prima  fade  this  would  give  the  plaintiff  a  cause  of  actioo, 
and  the  question  is,  whether  the  company  are  protected  bjr 
their  act,"  a  question  which  cannot  arise  in  our  law. 

In  connection  with  the  cases  of  Rex  v.  Trafford^  1  Barn.  A 
Adol.  874,  and  Lawrence  v.  Great  Northern  Ky  Co,^  4  Eng.  L. 
&  Eq.  265,  16  Com.  B.  643,  it  must  be  borne  in  mind  that  the 
first  obstruction  of  the  flood  waters  there  mentioned  is,  in 
England,  justified  by  the  statute  authorizing  it,  and  there- 
fore stands  on  much  the  same  footing  as  a  natural  obstrao* 
tion;  but  the  liability  of  the  other  party,  who  erected  the  sec- 
ond obstruction  without  statute  authority,  springs  from  the 
common  law.  No  English  authority  has  been  found  to  con- 
trovert these  principles;  but  the  text*writers  recognize  them 
as  settled  law:  Woolrych  on  Waters,  213;  78  Law  Lib.  212; 
Crabb  on  Real  Property,  sec.  420;  54  Law  Lib.  263;  Michael 
and  Will  on  Gas  and  Water,  213,  214,  666,  London  ed.  1884; 
Angell  on  Watercourses,  sees.  333,  334;  Oould  on  Waters, 
sees.  160,  209. 

In  grouping  the  American  oases,  those  tending  to  sustain 
the  contention  of  defendant  in  error  will  first  be  stated.  Taylor 
V.  FickaSj  64  Ind.  167,  31  Am.  Rep.  114,  was  much  relied  upon. 
There  the  injury  was  caused  by  the  obstruction  of  the  passage 
of  drift-wood,  both  owners  being  on  the  same  side  of  the  river, 
and  the  lower  owner  having  planted  a  row  of  trees  along  the 
dividing  line.  The  opinion,  it  is  true,  treats  overflow  in  flood 
times  as  surface  water;  but  it  will  be  noticed  that  nothing  is 
said  or  decided  about  changing  the  course  of  the  water.  The 
facts  are  obviously  different  from  those  in  the  present  case. 
In  Cairo  etc.  R.  R,  Co,  v.  Stevens^  73  Ind.  278,  38  Am.  Rep. 
139,  the  plaintiff's  land  was  between  the  river  and  the  rail- 
road embankment     The  overflow  is  treated  as  surface  water, 
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and  the  road  held  not  liable.  But  it  would  eeem  that  the 
water  doing  the  damage  had  left  the  river  never  to  return. 
SkelbyviUe  etc.  Turnpike  Co.  y.  Qreen,  99  Ind.  205,  follows  the 
last  case.  The  turnpike  was  flooded  because  of  an  embank- 
ment erected  by  Green  to  protect  his  land  from  overflow,  both 
parties  being  on  the  same  side.  It  was  held  that  the  company 
could  not  recover.  But  note  that  the  court  adverts  to  the  fact 
that  the  company  did  not  own  the  soil  over  which  the  pike 
ran,  but  merely  had  an  easement  therein.  MeCormiek  y.  Kan* 
muetcILR.  Oo.^  57  Mo.  433,  can  also  be  distinguished.  Here 
the  overflowing  water  left  the  stream  permanently,  and  en« 
tered  a  pond  formed  thereby  and  by  other  surface  water,  the 
draining  of  which  pond  caused  the  injury  sued  for.  In  Shane 
v.  Kansas  etc.  R.  R.  Co.^  71  Mo.  237,  86  Am.  Rep.  480,  the 
overflow  is  apparently  treated  as  surface  water,  although  it 
had  a  way,  through  a  slough,  back  into  the  stream.  But  the 
court  applied  the  civil  law,  and  held  the  railroad  liable.  This 
case,  together  with  that  of  MeCormiek  v.  Kansas  ete.  R,  R.  Co.^ 
70  Mo.  359,  36  Am.  Rep.  431,  is  overruled,  in  so  far  as  the 
mil  law  was  followed,  by  Ahboii  v.  Kansas  ete.  R.  R.  Co.^  83 
Ma  271,  53  Am.  Rep.  581,  and  the  common  law  as  to  surface 
water  returned  to.  In  this  last  case  it  is  said  that  the  court 
in  the  Shane  case  treated  the  overflow  as  part  of  the  stream, 
and  therefore  that  the  decision  was  correct  on  common-law 
principles.  In  the  Abbott  case  the  court  expressly  assumes 
the  waters  to  be  surface  waters;  it  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands  without  any 
return. 

Lamb  v.  Reclamation  DisL^  73  Cal.  125, 2  Am.  St.  Rep.  775,  is 
not  much  in  point.  The  defendant  was  a  public  corporation 
for  the  purpose  of  reclaiming  the  lowlands  protected  by  the  em- 
bankment which  closed  up  a  slough  through  which  an  incon- 
siderable part  of  the  flood  waters  escaped  into  a  natural  basin. 
The  plaintiff's  land  lay  two  miles  below  on  the  opposite  side. 
The  court  applied  the  sea  doctrine  of  the  common  law,  and 
held  the  company  not  liable.  But  the  decision  is  mainly 
rested  on  another  ground,  namely,  that  the  corporation  was 
not  liable  as  for  exercising  the  right  of  eminent  domain.  And 
in  view  also  of  the  concurring  opinions,  the  case  is  weak  on 
the  question  involved  in  the  case  at  bar.  See  below  for  an 
earlier  decision  by  the  same  court  looking  another  way,  not 
noticed  in  the  case  above.  In  Hoard  v.  Des  Moines^  62  Iowa, 
826,  the  plaintiff's  land  was  between  the  river  and  the  em- 
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bankmenty  and  it  was  held  that  the  plaintiff  had  no  right  to 
hare  the  flood  waters  from  the  river  pass  over  his  land  onto 
that  of  another,  although  they  finally  joined  the  river  again 
at  a  point  farther  down. 

At  first  view,  Moyer  v.  New  York  Cent.  etc.  R,  £.  Co.,  88 
N.  Y.  351,  seems  to  support  the  defendant's  position.  But  a 
close  examination  shows  otherwise.  The  complaint  averred 
that  the  damage  was  caused  by  the  railroad  building  an  em- 
bankment on  the  opposite  side  of  the  river.  Evidence  was 
offered  and  objected  to,  to  show  damage  caused  by  raising  the 
tracks;  it  was  admitted,  the  railroad  excepting.  The  referree 
included  in  his  finding  for  the  plaintiff  the  damages  caused 
by  raising  the  tracks,  as  to  which  the  complaint  alleged  noth* 
ing,  thus  tainting  the  whole  finding  with  illegality.  The 
judgment  was  reversed  for  the  error  in  admitting  said  eyi- 
dence,  and  in  said  finding.  The  court  say,  the  defendant,  as 
a  matter  of  law,  would  not  be  liable  for  consequential  dam- 
ages caused  by  the  raising  of  the  embankment  on  the  com- 
pany's own  land  in  a  proper  and  workmanlike  manner,  citing 
BeUinger  v.  New  York  Central  R.  R.  Co.,  28  N.  Y.  47.  This 
case  bases  the  fireedom  from  liability  upon  the  legislative 
authority,  but  concedes  that  a  private  individual  would  be 
liable  ander  the  same  eonditions.  In  our  law,  the  railroad 
occupies  no  better  position  in  this  respect  than  the  private 
individual. 

Now  will  be  stated  the  American  cases  going  to  show  that 
the  defendant  is  liable,  if  it  has  erected  the  obstruction  to  the 
flood  waters  of  the  river  as  complained  of  in  this  case.  The 
surplus  waters  do  not  seem  to  be  part  of  the  river  when  they 
spread  over  the  adjacent  low  grounds,  without  well-defined 
banks  or  channel,  so  long  as  they  form  with  it  one  body  of 
water  eventually  to  be  discharged  through  the  channel  proper^ 
Thus  it  is  held,  where  the  waters  of  a  stream  disperse  them- 
selves over  low  ground,  without  any  well-marked  course,  but 
gather  up  lower  down  into  a  defined  channel,  they  are  not  sur- 
face water  while  in  the  dispersed  state,  and  interference  with 
them  then  gives  the  injured  party  a  right  of  action:  Macomber 
y.  Godfrey,  108  Mass.  219;  11  Am.  Rep.  849;  QiOeU  y.  John^ 
wi^  80  Conn.  180;  Brieeoe  y.  Drought,  11  Ir.  C.  L.  260;  West 
y.  Taylor,  16  Or.  165.  But  if  it  were  conceded  that  the  over- 
flow is  surface  water,  it  would  certainly  cease  to  be  such  when 
turned  back  into  the  stream  by  the  defendant's  obstruction: 
StMene  v.  Chicago  etc.  Ry  Co.,  74  Iowa,  669;  7  Am.  St.  Rep. 
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601;  Moore  ▼.  Chicago  etc.  Ry  Co.y  75  Iowa,  263;  Jona  y.  Han- 
navan,  55  Mo.  462;  MisrisHppi  etc.  R.  R.  Co.  y.  Arehibald,  67 
Miss.  38.  Under  these  authorities,  this  declaration  might  be 
snatained  aa  complaining  that  the  defendant  prevented  the 
flood  waters  firom  becoming  surface  waters,  and  threw  them 
back  acroBs  the  river  upon  plaintiff's  land:  See  further,  as 
to  surface  water,  17  Cent  L.  J.  42,  62;  Angell  on  Water- 
conrsea,  sees.  108  a  et  seq.;  Gould  on  Waters,  sees.  263  et  seq. 
But  it  is  not  necessary  to  take  this  view,  as  the  following 
authoritieB  show  the  defendant  to  be  liable  under  the  alleged 
beta: — 

Where  the  effect  of  the  defendant's  dike  was  to  retain  on 
the  land  of  the  plaintiff  flood  waters  from  the  river  longer 
than  ihey  would  otherwise  remain,  the  injury  was  held  action- 
able, and  the  demurrer  overruled:  Monlgomery  v.  Locke,  11  Pac. 
Rep.  874  (OaL  Aug.  80, 1886).    Where,  in  a  freshet,  the  stream 
broke  over  one  of  its  banks,  carrying  a  part  of  it  away,  it  was 
held  that  the  owner  might  replace  the  bank  with  a  dam,  pro- 
vided he  did  not  build  higher  than  the  original  bank,  or  other- 
wise canae  the  water  to  flow  differently  from  the  natural  flow: 
Pieree  t.  Kinney^  59  Barb.  56.    *'It  is  well  settled  that  every 
person  through  whose  land  a  stream  of  water  flows  may  con- 
struct embankments  and  other  guards  on  the  bank  to  prevent 
thestream  washing  the  bank  away  and  overflowing  and  injuring 
bis  land.    But  in  doing  this,  he  must  be  careful  so  to  construct 
them  as  not  to  throw  the  water  upon  his  neighbor's  lands 
where  it  would  not  otherwise  go  in  ordinary  floods.    If  he 
doee,  he  will  be  liable  for  the  injury":  WaUace  v.  Drew^  59 
*Barh.  418.    There  is  no  distinction  in  principle  or  authority 
between  obstructing  the  flow  of  a  stream  at  its  ordinary  levei 
uid  in  time  of  flood:  BurwM  v.  Hohson,  12  Qratt.  322;  65  Am. 
Deo.  247.    This  case  is  in  point,  and  holds  the  defendant  lia- 
ble.   Another  case  in  point  is  Crawford  v.  Rambo,  44  Ohio  St. 
279,  holding  that  flood  water  is  not  surface  water,  and  that 
interference  therewith  gives  a  right  of  action.     So  Byrne  v. 
M%nnsapoU$  etc.  IPy  Co.,  88  Minn.  212,  8  Am.  St.  Rep.  668, 
holds  that  overflow  in  times  of  high  water  is  not  surface  water, 
and  the  railroad  is  liable  for  obstruction  of  such  water  by  an 
embankment  erected  on  its  own  land.    See  also  Ran  v.  Min* 
setoto  Vol.  R.  R.  Co^  18  Minn.  442,  where  the  railroad  made 
an  extensive  excavation  on  its  own  land,  into  which  overflow 
waters  from  the  Mississippi  River  entered,  to  the  damage  of 
an  adjoining  owner.     The  railroad  was  liable.     Qerrieh  r. 
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dough,  48  N.  H.  9, 97  Am.  Deo.  561, 2  Am.  Rep.  165,  and  notes, 
and  TtUhill  v.  ScoUj  48  Vt  625,  6  Am.  Bep.  801,  seem  not  to 
involve  the  question  as  to  the  aotion  of  the  water  in  times  of 
flood,  bnt  are  adverse  to  defendant  as  far  aa  they  go.  In  Car^ 
tiger  v.  Ea$i  Tenn,  etc.  R.  R.  Co,,  7  Lea,  888,  the  railroad  em- 
bankment did  not  affect  the  usual  flow  of  the  streams,  but 
obstructed  the  flood  channel,  and  threw  the  excessive  waters 
upon  the  plaintiff's  lands.  This  same  defendant  contended 
that  they  were  surface  waters,  which  it  had  a  right  to  obstruct. 
The  trial  court  gave  judgment  for  the  defendant,  holding  **  that 
the  overflow  in  question  resulted  from  accumulations  of  sur- 
face water  caused  by  extraordinary  rains,  and  that  the  law 
relating  to  surface  water,  and  not  that  of  running  streams, 
governs  the  case.''  The  supreme  court  said:  **The  question 
to  be  determined  is,  Is  this  such  surface  water  as  to  relieve 
the  defendant?  •  •  •  •  The  springs  and  their  branches  are 
never-failing,  and  flow  off  in  a  northward  direction  toward  the 
farm  of  plaintiff.  In  ordinary  times,  they  flnd  outlets  through 
the  caverns  or  sinks  in  the  earth;  in  extraordinary  times, 
their  volumes  are  too  great  for  the  usual  place  of  discharge. 
These  springs  and  branches  are  sometimes  large,  and  some- 
times small;  still  they  are  the  same  springs  and  branches,  re- 
quiring, as  all  running  streams  do,  sometimes  less  and  at 

other  times  more  surface  for  their  escape If  the  em« 

bankment  had  been  erected  in  a  valley  near  a  low  bank  of 
the  river,  which  overflowed  at  high  tide,  but  escaped  in  one 
passage,  so  as  not  to  materially  injure  adjoining  lands,  but  if 
obstructed  by  the  embankment,  would  overflow  and  damage, 
as  in  this  case,  we  think  it  would  not  be  insisted  that  it  was 
not  obligatory  on  the  defendant  to  build  a  culvert  to  prevent 
damage  that  must  certainly  come  with  the  high  tide.  Is  there 
a  difference  in  reason  as  to  the  case  put  and  the  one  at  barf 
We  think  not.  While  they  may  not  be  so  frequent,  the  over* 
flows  from  the  branches  are  as  certain  as  those  from  the  river; 
one  is  as  certainly  a  constant  running  stream  as  the  other. 
•  •  •  •  It  is  no  defense  for  it  to  say  that  it  was  only  in  ex- 
traordinary times  the  injuries  now  complained  of  could  result. 
The  rises  in  the  waters  had  for  all  time  occurred  at  intervals 
before  the  building  of  the  road,  and  it  was  to  be  conclusively 
presumed  that  they  would  occur  afterwards  from  similar 
causes."  The  court  entered  judgment  for  the  plaintiff.  This 
is  a  stronger  case  than  the  one  now  to  be  decided.  Counsel 
for  defendant  ably  and  strenuously  insist  that  the  common. 
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and  not  the  civil,  law  be  applied  to  this  case.  The  above  au- 
thorities prove  that  the  common  law  does  not  regard  the  waters 
bere  complained  of  as  mere  surface  water,  but  as  a  part  of  the 
river.  The  6ivil  law  might  be  more  favorable  to  the  defend- 
ant's case;  for  it  seems  to  regard  the  flood  waters  of  a  river  as 
A  common  enemy,  against  which  each  riparian  owner  may 
bnild  defenses  with  impunity:  MaUhot  v,  Pughf  80  La.  Ann. 
1359,  citing  authorities. 

The  defendant  also  claims  that  the  question  is  settled  by  an 
act  of  the  legislature^  and  cites  section  2232  of  the  code.    That 
section  says:  *' All  persons  owning,  or  who  may  hereafter  own, 
lands  on  any  watercourses  in  this  state  are  authorized  and 
empowered  to  ditch  and  embank  their  lands,  so  as  to  protect 
the  same  from  freshets  and  overflows  in  said  watercourses; 
provided  always,  that  the  said  ditching  and  embanking  does 
not  divert  said  watercourse  from  its  ordinary  channel,  but 
nothing  shall  be  so  construed  as  to  prevent  the  owners  of  land 
from  diverting  unnavigable  watercourses  through  their  own 
lands."    This  contention  may  be  answered  in  three  ways: 
1.  The  declaration  in  this  case  distinctly  alleges  that  the 
defendant  did  divert  the  river  from  its  ordinary  channel,  for 
which  act  the  statute  affords  no  shadow  of  protection.     2. 
The  allegations  of  the  declaration  do  not  show  that  defendant 
embanked  its  land  "  so  as  to  protect  the  same,"  but  constructed 
an  embankment  on  which  to  lay  its  track,  without  regard  to 
any  consequences  of  benefit  or  injury  to  the  contiguous  country. 
3.  The  construction  long  ago  and  repeatedly  put  by  this  court 
on  the  last  part  of  the  section,  which  says  ^'nothing  shall  be 
so  construed  as  to  prevent  the  owners  of  land  from  diverting 
unnavigable  watercourses  through  their  own  lands,"  necessi- 
tates the  conclusion  that  this  whole  statute  is  not  alterative, 
but  only  declaratory  of  the  common  law.    In  other  words,  the 
legislature  did  not  intend  to  give  riparian  owners  the  privilege 
of  ditching  or  embanking  their  lands,  or  of  diverting  unnavi- 
gable watercourses,  so  as  to  injure  neighboring  proprietors, 
without  liability  therefor.    Indeed,  the  power  of  the  legislature 
BO  to  alter  the  common  law  is  expressly  denied  in  Persons  v. 
ffiH,  88  (H.  Snpp.  143.    And  in  Cheeves  v,  DanieUy,  80  Ga.  118, 
the  same  view  is  taken  as  to  the  intention  of  the  legislature  in 
passing  this  act.    It  is  true,  these  cases  deal  with  the  diversion 
of  an  unnavigable  stream,  but  it  would  be  absurd  to  impute 
to  the  legislature  two  conflicting  intentions  in  the  same  act. 
And  the  ground  taken  in  Per8on$  v.  jHiU,  33  Qa.  Supp.  143,  will 
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equally  well  support  the  same  rale  of  construction  as  to  the 
other  branch  of  the  statute.  The  facts  in  Persom  v.  Hill^  33 
Ga.  Supp.  143,  require  notice.  The  owners  were  on  the  same 
side  of  the  Flint  River,  into  which  Beaver  Creek  emptied  after 
passing  through  the  defendant's  land.  By  mutual  agreement 
between  the  upper  owner  (plaintiff)  and  the  lower  owner 
(defendant),  the  expense  being  also  shared,  an  embankment 
was  erected  along  the  river  to  keep  back  the  flood-waters 
which,  from  the  facts  of  the  case,  seemed  to  have  this  oourse, 
that  is  to  say,  coming  out  on  plaintiff's  land,  they  flowed 
across  the  same  and  over  defendant's  land  into  the  creek  by 
which  they  would  empty  back  into  the  river.  The  embank* 
ment  not  being  kept  up  according  to  the  agreement,  defend* 
ant  proposed  to  protect  himself  by  diverting  the  creek  through 
a  canal  on  his  own  land  to  the  river  and  building  an  embank- 
ment along  his  side  of  the  canal.  This  canal  would  make  an 
opening  through  the  high  bank  of  the  river,  and  with  the  em- 
bankment, would  allow  and  cause  the  high  waters  to  back  ap 
on  plaintiff's  land.  This  court  granted  an  injunction  against 
the  construction  of  the  canal,  but  allowed  the  defendant  to 
continue  the  embankment.  One  great  difference  from  the 
present  case  might  be  found  in  the  agreement  for  oonsidera- 
tion  to  have  the  common  protection  of  the  first  embankment: 
See  Savannah  etc.  Ky  v.  Lawton^  75  Ga.  192.  But  at  any  rate, 
the  decision  does  not  contemplate  that  defendant's  individual 
embankment  would  injure  the  plaintiff's  land,  such  an  infer- 
ence being  inconsistent  with  the  plain  language  of  the  opinion 
on  page  147. 

There  is  another  section  of  the  code,  not  cited  or  discussed 
in  the  argument,  which  deserves  mention  in  this  connection: 
'^  No  person  shall  be  permitted  to  make  or  keep  up  any  dam 
to  stop  the  natural  course  of  any  water,  so  as  to  overflow  the 
lands  of  any  other  person,  without  his  consent,  nor  shall  any 
person  stop  or'prevent  any  water  from  running  off  of  any  per* 
son's  field,  whereby  such  person  may  be  prevented  from  plant- 
ing in  season,  or  receive  any  other  injury  thereby,  nor  so  as  to 
turn  the  natural  course  of  any  water  from  one  channel  or 
Bwamp  to  another,  to  the  prejudice  of  any  person  ":  Code,  sec. 
1607.  This  statute  was  passed  September  29,  1773,  and  ap- 
parently revived  by  the  act  of  February  25,  1784  (Marbury 
and  Crawford's  Digest,  404),  being  recognized  by  subsequent 
r.mendments,  and  by  the  codes:  Acts  1855-56,  p.  12;  Acts 
I8G5-66,  p.  27.    It  is  put  in  the  code  under  the  head  "Culti' 
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Tatioa  of  Bice,''  bat  from  reading  the  original  act  (Marbury  and 
Cravrford's  Digest^  178)y  i^  ^b  by  no  means  clear  that  it  was 
intended  to  apply  only  on  rice  farms.    Neither  the  title  nor 
the  body  of  the  act  contains  the  slightest  intimation  to  that 
effect    Ita  terms  are  as  broad  and  general  as  they  well  could 
be.    The  preamblei  it  is  true,  in  stating  the  mischiefs  to  le 
remedied,  describes  such  as  probably  were  common  in  the 
localities  where  rice  was  cnltivated,  though  even  here  there  is 
DO  distinct  allusion  to  rice  culture.    These  mischiefs  may,  as 
a  matter  of  history,  haying  occasioned  the  enactment  of  the 
Btatute.    But  might  not  the  legislature  ha^e  deemed  it  wise  to 
pass  a  general  law,  applicable  in  all  portions  of  the  state  where 
similar  mischiefis  were  likely  to  happen  ?    It  is  not  inconsis- 
tent with  the  purpose  of  an  act  for  curing  a  special  class  of 
mischiefs  to  provide  therein  a  remedy  at  the  same  time  for  all 
mischiefs  of  that  genus.    On  the  contrary,  that  would  be  a 
highly  proper  mode  of  legislation.    If  the  preamble  is  not  to 
be  given  a  controlling  and  restrictive  effect,  this  act  alone 
would  completely  and  effectually  dispose  of  the  present  case, 
18  the  declaration  alleges  acts  by  the  defendant  which  violate 
the  law  in  question  if  it  was  intended  to  have  a  general  appli- 
cation.   But  since  it  is  unnecessary  for  the  purposes  of  this  case 
to  measure  the  extent  of  this  statute,  the  question  is  not  de- 
cided, especially  as  it  deserves  more  argument  and  considera- 
tion. 

It  was  urged  in  the  argument  that  the  law  ought  to  encour- 
age the  reclaiming  and  improvement  of  lands  which  are  sub- 
ject to  injury  from  the  natural  action  of  floods  and  surface 
water;  and  it  is  surprising  to  find  this  argument  unquestion- 
ably relied  upon  in  many  cases  which  are  supposed  to  follow 
the  common  law  of  surface  water.  The  error  therein  is  easily 
exposed;  for  to  the  same  extent  as  the  land  of  an  adjoining 
owner  is  damaged  by  the  improvement  on  the  defendant's  land, 
80  far  exactly  is  the  development  of  the  damaged  land  set 
back  and  retarded.  The  defendant  might  bring  his  land  to 
perfection  for  his  uses,  and  then  have  all  that  good  work  ruined 
by  the  first  measures  of  improvement  adopted  by  his  less  pro- 
gressive neighbor.  The  rule  contended  for  by  the  defendant 
would  be  a  poor  encouragement  to  painstaking  labor  engaged 
in  reclaiming  unprofitable  land.  Every  one  is  charged  with 
notice  of  nature's  operations,  but  who  can  tell  when  a  man  will 
bnild  his  bulwarks  against  the  flood  ?  There  is  no  public 
policy  to  allow  one  land-owner  to  improve  his  condition  at  the 
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oost  of  hU  neighbor;  but  the  improver  must,  at  his  peril,  see 
to  it  thai  the  benefit  to  himself  is  large  enough  to  paj  both 
him  and  his  neighbor's  damage,  if  any.    The  law  does  not 
look  to  the  interest  of  one  individual^  but  recognizes  and  en- 
forces the  duties  implied  in  his  relation  to  others.    Of  course, 
for  these  principles  to  apply,  there  must  be,  as  in  this  case,  an 
invasion  of  some  tangible  right:  Peel  v.  City  of  AUanta^  85  Qa. 
188.    And  it  must  not  be  understood  that  this  discussion  rules 
anything  beyond  the  questions  contained  in  this  particular 
case.    Undoubtedly  there  is  a  class  of  rare  cases  not  within 
the  general  rule,  as  indicated  by  the  eloquent  language   of 
Agnew,  J.,  in  Pitteburg  etc.  Ry  Co.  v.  OiUeland^  56  Pa.  St  462, 
94  Am.  Dec.  97,  where  he  says:  *'  There  is  therefore  no  liabil- 
ity for  extraordinary  floods,  those  unexpected  visitations  whose 
comings  are  not  foreshadowed  by  the  usual  course  of  nature, 
and  must  be  laid  to  the  account  of  Providence,  whose  dealings, 
though  they  may  afflict,  wrong  no  one.^    But  such  is  not  the 
ease  made  by  this  declaration. 

For  the  foregoing  reasons,  it  is  evident  that  the  court  erred 
in  sustaining  the  demurrer  to  the  declaration. 

Judgment  reversed. 

WATiBOouBsn— LuaniiTr  or  Liin^owinni  lom  ToBimro  Watbe  ov 
Lahd  or  Adjaobmt  PaopanriOB.  —  A  riparian  owner  hat  no  rights  by  meaii» 
<rf  a  dam,  to  eoUeot  water  and  disoharge  it  upon  the  land  of  an  adjacent  owner» 
to  hie  injury:  McKeB  t.  Delaware  etc,  Oanal  Ob.,  126  N.  Y.  353;  21  Am.  St. 
Bepw  740.  If,  during  fresheti,  large  qnantitiea  of  water  are  oolleoted  and 
foroed  into  a  weU-defined  ehannel,  a  railroad  oompany  maintaining  an  em- 
bankment there  most  provide  a  enitable  cnlrert  for  its  outlet:  Rowt  t.  Sl, 
PanltU.  ffy  Coti,  41  Minn.  384;  IS  Am.  St  Rep.  706,  and  note.  Every  man 
has  a  right  to  protect  his  land,  but  in  doing  so  he  most  not  injure  his  neigli- 
bori  to  if  one  diverts  a  wateroonrse  to  as  to  injure  his  neighbor,  he  will  h% 
liable  therefort  Ckeeom  v.  DntdeU^  80  Oa.  116;  MutUtkpjpi  etc  R.  R.  O9,  w. 
ArdUbatd,  67  Miss.  88;  8uikn$  r.  Chieago  etc  R"y  CSx,  74  Iowa,  659;  7  Auk 
St.  Rep.  501,  and  note. 

WATEROOunan  ~  SumFAOS  Watbbs — What  GdrannrniL  —  Water  which 
overflowed  from  the  main  stream  some  distance  above  an  embankment  oeas^e 
to  be  surface  water  when  turned  baek  into  the  stream  by  suoh  embankment! 
AfttsNS  V.  CMmvo  ete.  Iffy  Oo.^  74  Iowa,  659;  7  Am.  St  Bep.  SOI;  note  \m- 
Byrm  v.  ilimnqpoKi  <<fc  i^f  Cb^,  8  Am.  St  Rep.  671. 
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Gray  v.  Western  Union  Tblboraph  Company. 

(9  eaoBOA,  tBOL] 
TiuoKAFB  OoMFAvna  — DuTT  TO  AoovT  Am  TBAVsmr  Au.  Lawvuk 
MMSSAQEa,  —  Any  diipmtoh  whioh  a  telagnph  wmpaay  osn  lawfully 
teaosmit  by  its  own  choice  it  miut  transmit  and  dcliTor,  and  it  cannot 
njeet  any  dispatch  on  account  of  its  inbject-matter,  unless  by  sending  it 
the  company  would  or  might  subject  itself  or  its  servants  either  to  in- 
dictment €Nr  oiril  action. 

TB.1QRAPH  COMPABIXa  -*  LlABILITT  FOB  DiLAT  IN  DUJYKRT  OV  MbSSAOB 

Bju^TiBO  TO  "Fdtuabb."  —  A  telegraph  company  cannob  escape  its  lia- 
bOity  for  negligent  delay  in  delivering  a  message  received  for  transmis- 
sion  and  paid  for,  on  the  ground  that  it  relates  to  a  sale  of  **  futures," 
nnleae  it  is  made  a  crime  or  tort  to  speculate  in  ''  futures,"  or  would  sub* 
ieot  the  company  to  indictment  or  civil  action  to  receive  and  transmit 
a  meaeage  in  relation  thereto. 
Tblbobafh  Companibs  —  Dorr  *o  Tbansmit  and  Dbltvxb  Messaobs  Rb- 
LATmo  TO  "Funnun." — It  is  not  iilegel  for  telegraph  companies  to 
receive  and  transmit  messages  relating  to  speculative  transactions  in 
**  fntnree,"  when  that  class  of  business  has  not  been  made  penal  by  stat- 
ute; and  when  messages  of  that  nature  are  offered  and  paid  for,  they  must 
accept^  transmit,  and  promptly  deliver  them,  although  the  damages  for 
failure  to  correctly  transmit  and  promptly  deliver  them  cannot  be  meas- 
ured by  the  result  of  such  speculative  dealings. 

Hardeman^  Davis^  and  Thkrner^  and  W.  0.  IFinalotp,  for  the 
plaintiff. 

Gusfin,  Qwtrry^  and  HaU^  for  the  defendant 

Blegklet,  C.  J.  That  the  United  States  mail  might  law- 
fully carry  either  a  sealed  letter  or  an  open  circular  from  Fort 
Valley  to  Macon,  though  the  contents  of  the  document  related 
to  the  purchase  and  sale  of  futures,  is  certain.  Equally  cer- 
tain is  it  that  a  common  carrier  between  these  points  might 
innocently  transport  a  passenger  whose  known  business  was 
to  make  a  trip  for  the  exclusive  purpose  of  buying  or  selling 
futures,  or  might  carry  and  deliver  a  bundle  of  stationery  in- 
tended by  the  consignee  for  use  in  his  business  as  a  dealer  in 
futures.  In  each  of  these  oases,  the  object  sought  to  be  sub- 
aerved  by  the  writer,  the  passenger,  or  the  consignee  would 
simply  be  irrelevant.  To  consider  it  would  be  to  introduce 
moral  distinctions  not  pertinent  to  the  function  which  the 
mail  or  the  carrier  was  designed  to  perf&rm.  In  like  manner, 
under  the  statute  on  which  the  present  action  is  founded,  the 
moral  purpose  of  a  telegram  is  immaterial,  provided  it  is  not 
designed  to  prompt  or  promote  the  commission  of  a  crime  or 
t  tort.  Telegraph  companies,  like  common  carriers,  are  vol- 
untary servants  of  the  general  public*    They  exercise  a  public 
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•mploymenty  and  offer  themselves  for  the  transaotion  of  bun* 
neas  in  behalf  of  every  person  who  seeks  to  engage  their  skill 
and  their  special  facilities  for  a  pecaliar  class  of  work.    Their 
relation  to  the  public  imposes  upon  them  the  daty  of  nndeiv 
taking  as  well  as  the  duty  of  performing,  and  the  violation  of 
either  duty  is  a  misfeasance,  a  tort    It  is  the  equivalent,  there- 
fore, of  an  affirmative  interference  by  a  mere  private  perscwi 
to  hinder  or  obstruct  communication.    For  one  of  these  oom- 
panies  not  to  receive  or  not  to  transmit  and  deliver  a  dispatch. 
when  it  ought  to  do  so  is  more  than  a  refusal  to  contract  or 
than  the  breach  of  a  contract;  it  is  a  wrong  as  pronounced  as 
would  be  that  of  a  person  who  should  forcibly  exclude  another 
from  the  telegraph  office,  and  prevent  him  from  banding  in  a 
dispatch  which  he  desired  to  lodge  for  transmission.    In  deal- 
ing with  the  wrong  as  such,  the  element  of  contract  is  not  in- 
volved.   Why  should  this  company  not  have  transmitted  and 
delivered  the  reply  which  the  plaintiff  sent  to  his  correspond- 
ent in  answer  to  a  dispatch  from  the  latter  which  the  company 
had  brought  to  him  by  telegraph  ?    The  dispatch  was,  ^'  Shall 
I  draw  for  more  bonus?    Answer  quick.'*    The  reply  was,  "  If 
necessary,  draw  for  more  bonus/'    It  is  admitted  that  the  sub- 
ject of  this  correspondence  was  a  transaction  in  futures,  a 
species  of  gambling  of  the  worst  description,  and  it  is  on  this 
ground  that  the  failure  of  the  company  is  sought  to  be  justified. 
But  the  statute  which  we  are  considering  makes  by  its  letter  no 
exception;  it  declares  that  every  company  of  this  description 
''shall,  during  the  usual  office  hours, receive  dispatches,  whether 
from  other  telegraphic  lines  or  from  individuals,  and  on  pay- 
ment or  tender  of  the  usual  charge,  according  to  the  regula- 
tions of  such  company,  shall  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and  with  due  diligence,  under 
penalty  of  one  hundred  dollars,"  etc.:  Acts  1887,  p.  111.    In 
construing  and  administering  the  statute,  what  exceptions  can 
the  courts  make  by  implication?    Doubtless,  a  dispatch  to  be 
entitled  to  transmission  must  be  free  from  open  indecency  or 
profanity,  and  perhaps  other  vices  of  language  might  condemn 
it;  but  supposing  it  to  be  proper  in  tone  and  expression,  we 
should  say  that  the  company  would  have  no  concern  with  its 
import  unless  it  sought  to  subserve  either  crime  or  tort    If  it 
disclosed  either  of  these  objects,  it  seems  to  us  that  the  com* 
pany,  for  its  own  protection,  might  and  should  refuse  to  handle 
it.    It  would  be  unreasonable  to  suppose  that  the  legislature 
intended  telegraph  companies  to  aid  in  the  perpetration  of 
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erimes  or  actionable  wrongs,  for  this  woald  be  to  constrain 
them  to  do  by  legislative  mandate  what  they  would  have  no 
right  to  do  by  their  own  choice.    But,  on  the  other  hand,  any 
dispatcb  which  a  company  could  lawfully  transmit  by  its  own 
choice  the  statute  obliges  it  to  transmit  and  deliver.    The 
power  of  voluntary  selection  is  denied,  for  every  company  is 
required  to  transmit  and  deliver  '^  with  impartiality  and  good 
fidth."     A  dispatch  cannot  be  rejected  on  account  of  its  sub- 
ject-matter, unless,  by  sending  it,  the  company  would  or  might 
subject  itself  or  its  servants  either  to  indictment  or  a  civil  ac- 
tion.    This  is  a  rational  test,  and  one  that  may  fairly  be  pre- 
sumed to  coincide  with  legislative  intention.    If,  before  the 
statute  was  enacted,  a  telegraph  company  could,  at  its  own 
will,  serve  one  customer  and  decline  to  serve  another,  the  dis- 
patches of  the  two  being  exactly  similar,  this  option  no  longer 
exists.     All  customers  are  now  to  be  treated  alike.    If  one  can 
correspond  by  telegraph  touching  his  speculations  in  futures, 
all  may  do  so.    There  can  be  no  discrimination,  no  favoritism. 
The  company  cannot  waive  morality  for  one,  and  stand  on  it 
against  another.     Now,  in  this  state  it  is  neither  a  crime  nor 
a  tort  to  speculate  in  futures.     It  is  gross  immorality,  and  con- 
flicts with  public  policy,  but  it  is  not  indictable  nor  actionable. 
On  the  contrary,  by  a  recent  statute,  dealers  are  recognized  and 
tolerated  on  condition  of  registering  themselves  and  paying  a 
fixed  tax:  Acts  1888,  p.  22.     It  was  certainly  the  legal  right 
of   the  company  to  transmit  and  deliver  the  dispatch  sent 
by  the  plaintiff  if  it  had  elected  to  do  so.    It  would  have 
incurred  no  penalty,  subjected  itself  to  no  action  or  indict- 
ment.   Moreover,  it  actually  undertook  to  do  it,  and  received 
pay  for  the  service.*    And  it  had  already  transmitted  and  de- 
livered the  dispatch  to  which  this  was  a  reply.    Why  serve 
one  of  the  parties  and  not  the  other?    But  we  hold  that  it  was 
bound  to  serve  both,  for  the  reason  that  the  law  leaves  it  free 
to  serve  them.    Where  there  is  such  a  statute  as  we  are  con- 
struing, it  cannot  be  a  matter  of  option  to  obey  or  disobey. 
On  the  contrary,  unless  some  other  law  forbids  what  the  letter 
of  the  statute  commands,  the  letter  must  prevail.    In  adjudi- 
cating upon  a  like  statute,  the  supreme  court  of  Indiana,  in 
Western  Union  Tel.  Co,  v,  Ferguson,  57  Ind.  495,  held  that  the 
company,  when  sued  for  the  penalty  incurred  by  failing  and 
refusing  to  transmit  a  dispatch  expressed  in  these  terms, 
"  Send  me  four  girls,  on  first  train  to  Francisville,  to  tend 
fair/'  could  not  defend  by  setting  up  that  the  dispatch  was 
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ambiguous,  and  that,  on  account  of  certain  extrinsic  fiusts,  Hbm 
company  had  reasonable  cause  to  believe,  and  did  bdieTe,  tlutt 
the  girls  wanted  were  prostitutes,  and  that  the  object  of  the 
message  was  to  draw  prostitutes  to  the  fair.  It  seems  to  lu 
that  this  decision  was  correct.  It  did  not  appear  that  thm 
company  or  its  servants  would  have  been  subject  either  to  in- 
dictment or  to  action  if  the  girls  called  for  had  been  sent  and 
had  attended  the  fair.  When  a  dispatch  is  ambiguous,  tho 
law  would  give  the  benefit  of  the  ambigpiity  to  the  company  in 
dealing  with  it  either  civilly  or  criminally  for  transmitting  tho 
dispatch,  and  hence,  it  would  be  the  duty  of  the  company,  in 
deciding  whether  to  transmit  or  not,  to  give  the  benefit  of  the 
doubt  to  the  sender.  On  no  other  rule  would  it  be  practicable 
for  telegraph  companies  to  perform  their  legitimate  functions 
as  servants  of  the  general  public.  They  could  not  wait  to 
question  and  investigate  the  motives  of  those  who  ofier  ambig* 
uous  dispatches  for  transmission.  Indeed,  in  this  state,  they 
are  required,  by  the  same  statute  we  are  now  discussing,  to  for- 
ward dispatches  written  in  cipher,  and  this  enables  the  sender 
not  only  to  conceal  his  motives  partially,  but  to  conceal  them 
altogether.  This  may  serve  to  suggest  how  little  the  company 
is  concerned  with  unlawful  or  improper  motives,  unless  they 
are  plainly  disclosed  on  the  face  of  the  dispatch. 

The  cases  of  Bryant  v.  Western  Union  Tel.  Co.y  17  Fed.  Rep. 
825,  and  Smith  v.  We$tem  Union  Tel.  Co.,  84  Ky.  664,  were  not 
ruled  upon  any  statute,  but  upon  principles  of  general  law. 
Doubtless  it  is  true  that  a  telegraph  company  is  not  bound, 
even  when  it  contracts  to  do  so,  to  furnish  to  "  bucket  shops  ^ 
reports  of  the  market  prices  of  stocks  and  provisions,  nor  to 
allow  'dickers"  for  the  purpose  to  remain  in  the  offices  of  these 
immoral  establishments.  But  were  the  supplying  of  market 
reports  and  "tickers"  for  all  applicants,  "with  impartiality 
and  good  faith,"  enjoined  by  statute,  a  different  question,  and 
one  more  germane  to  the  present  case,  might  arise.  The  Sun- 
day messages  adjudicated  upon  in  some  of  the  cases  are  also 
without  relevancy,  for  the  statute  does  not  purport  to  prescribe 
duties,  except  as  to  dispatches  offered  "  during  the  usual  office 
hours,"  meaning,  of  course,  legal  office  hours.  So  far  as  we 
are  aware,  no  decision  of  any  court  is  to  be  found  which  holds 
it  illegal  for  a  telegraph  company  to  receive  and  transmit  mes- 
sages relating  to  speculative  transactions  in  futures,  where 
that  class  of  business  has  not  been  made  penal  by  statute. 
That  damages  for  the  breach  of  a  contract  to  correctly  trans- 
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mit  A  message  of  that  nature  oannot  be  measured  by  the  re- 
sultB  of  such  dealings  was  decided  in  OoAran  y.  Western  Union 
Td.  Oo.^  88  Ga.  25,  but  there  is  no  suggestion  in  that  decision 
that  the  broken  contract  was  unlawful.  On  the  contrary,  this 
language  will  be  found  in  the  opinion:  ''  We  think  this  stan« 
dard  cannot  be  invoked,  for  the  reason  that  contracts  relating 
to '  futures '  are  illegal,  and  we  see  not  how  an  illegal  contract 
can  be  called  in  to  measure  the  damages  sustained  by  reason 
of  the  breach  of  a  legal  contract.*'  There  may  be  strong  rea- 
sons of  public  policy  why  legislation  ought  to  prohibit  all  deal- 
ings in  futures  and  all  communication  by  telegraph  tending 
to  foster  or  facilitate  such  dealingSi  but  in  the  present  state  of 
the  law,  no  matter  how  reluctant  telegraph  companies  may  be 
to  transmit  and  deliver  messages  of  this  class,  especially  if  their 
reluctance  arises  after  they  have  accepted  pay  for  doing  it,  they 
have  no  option  but  to  perform  the  service  or  pay  the  penalty. 
Judgment  reversed. 

Tnj»RAra  OoMFANns— Dirrr  to  Aoobpt  ahd  TRAXtmn  MissAosa  — >. 

A  tolagraph  oompaay  oannot  b«  reqnirad  to  oommnnioate  a  meaaage  which  la 
to  fnniiah  the  meana  of  oarrying  on  an  illegal  bnaineMi  8mUh  v.  WtBtem 
Unim  TeL  Oo»f  S4  Ky,  664.  Telagraph  oompaniea  are  pnUie  ferranti,  and 
an  bound  to  aet  whaneTer  oaUad  npon,  thair  ohargea  being  paid  or  tenderedt 
WnUn  Ofdim  TeL  Oa.  r.  DuboU,  12S  IlL  246;  16  Am.  St.  Rep.  109;  Fowkt 
T.  Wutem  Unkm  TeL  Co.^  60  Me.  881;  6  Am.  St.  Rep.  811;  note  to  Wnttm 
Umkm  TUL  Co.  ▼.  Bkmdwd,  46  Am.  Rep.  467;  note  to  Bitmeg  r.  PHiM^ 
M  a».,  61  Am.  Dio.  613. 


6bb8HAm  V.  Bquttablb  A(X3idhnt  Insubanob  Ga 

{m  GnoBoxA.  #7.] 

AoomDR  LfsumavoB—  FieHTDre — OoirsKBUonov  ov  Pouor.  —  When  the 
death  of  the  inanred  ia  eaaaed  by  a  gonahot  woond  inflicted  by  another^ 
and  la  the  direet  reenlt  of  a  mutual  enoonnter  or  oombati  yolontarily 
eotared  into  by  them,  no  reoorery  can  be  had  under  a  policy  of  accident 
iBittraBoe  excepting  the  oompany  iaining  it  from  liability  for  deatii  or 
Injury  eauaed  by  fitting.  In  auoh  eaae  it  la  immaterial  whether  the 
aUyer  waa  nua  or  inaane. 


Broylu  ofid  Sme^  J.  D.  Owiningham^  and  /•  A.  AmUn,  for 
the  plaintifd 

OandUr  and  ThamBon^  for  the  defendant 

Blboklbt,  0.  J.    The  policy  covered  bodily  injuries  in- 
flicted by  external,  violent,  and  accidental  means.    It  ex- 
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oepted,  however,  varions  classeB  of  accidental  injaries  which 
might  be  embraced  in  these  general  terms,  among  them  those 
caused  by  dueling,  fighting,  wrestling,  etc.;  and  those  hap* 
pening  in  consequence  of  voluntary  exposure  to  unnecessary 
danger,  hazard,  or  perilous  adventure,  or  while  engaged  in,  or 
in  consequence  of,  any  unlawful  act;  and  all  injuries  the  re- 
sult of  design,  either  on  the  part  of  the  claimant  or  any  other 
person.    It  may  be  conceded  that  the  homicide  was  acciden- 
tal within  the  meaning  of  the  policy  as  such  policies  have 
generally  been  construed  by  the  courts:   Ripley  v.  Railway 
Passenger  Assurance  Co.^  2  Bigelow's  Life  and  Accident  Cases, 
738;  HiUeherafi  v.  Travelers  Ins.  Co.,  87  Ky.  800;  12  Am.  St- 
Bep.  484;  Phelan  v.  Travelers  Ins.  Co.,  38  Mo.  App.  640;  iJtcA- 
ards  V.  Travelers  Ins.  Co.,  89  Cal.  170;  23  Am.  St.  Rep.  455; 
Supreme  Council  v.  OarriguSj  104  Ind.  133;  54  Am.  Rep.  298; 
notes  to  Paul  v.  Travelers  Ins.  Co.,  8  Am.  St.  Rep.  763;  Bliss  on 
Life  Insurance,  sees. 396, 397;  5  Lawson's  Rights,  Remedies,  and 
Practice,  sees.  2140  et  seq.;  1  Am.  and  Eng.  Ency.  of  Law,  87 
et  seq.;  7  Am.  Law  Rev.  585;  same  article,  8  Alb.  L.  J.  85.     It 
may  be  conceded,  also,  that  though  the  killing  was  manifestly 
willful  on  the  part  of  the  slayer,  it  was  open  to  question 
whether  it  was  the  result  of  design,  —  that  is,  of  rational  design, 
— inasmuch  as  there  was  some  evidence  tending  to  show  that 
the  slayer  might  have  been  insane.     It  may  likewise  be  con- 
ceded that  had  the  case  turned  alone  on  the  question  whether, 
at  the  time  the  insured  was  shot,  he  was  engaged  in  an  unlaw- 
ful act,  there  was  some  evidence  for  consideration  by  the  jury. 
The  evidence  as  a  whole  might  warrant  a  negative  finding  on 
this  point,  according  to  some  of  the  authorities,  though  not  so, 
perhaps,  according  to  the  spirit  of  others:  Cluff  v.  Mutual  Ben. 
L.  Ins.  Co.,  13  Allen,  308;  Bradley  v.  Mutual  Ben.  L.  Ins.  Co.,, 
45  N.  Y.  422;  6  Am.  Rep.  115;  Harper  v.  Phosniz  Ins.  Co.,  19 
Mo.  506;  Travelers  Ins.  Co.  v.  Beaver,  19  Wall.  532;  Bloom  v, 
Franklin  Ins.  Co.,  97  Ind.  478;  49  Am.  Rep.  469.     But  if  the 
view  we  entertain  of  the  law  is  correct,  the  matter  on  which, 
after  close  study,  there  could  be  no  two  opinions,  no  reasonable 
doubt  in  impartial  and  intelligent  minds,  is,  that  the  injury 
which  resulted  in  death  was  caused  by  fighting.    Shooting 
caused  the  injury,  and  fighting  caused  the  shooting.    The 
cause  of  the  cause  was  the  real  cause  of  the  event.    Fighting 
may  cause  death  by  causing  a  contemporaneous  act  which 
causes  death.    In  such  case  the  first 'causal  agency  is  not  too 
remote,  though  the  event  be  related  to  it  only  in  the  second 
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degree  of  lineal  descent    It  ie  not  every  fight,  howeyer,  in  or 
from  which  a  mortal  injury  might  be  reoeiyed  by  the  insured, 
which  ooald  be  regarded  as  the  cause  of  the  injury  or  of  death 
resulting  therefrom.    A  faultless  and  unwilling  conflict  by  the 
insured,  one  which  he  neither  provoked  nor  invited,  one  which 
he  did  not  aceept  when  formally  or  informally  tendered,  one 
in  which  he  was  forced  to  engage  for  self-defense  alone,  and 
from  which  he  withdrew,  or  endeavored  in  good  faith  to  with- 
draw, when  his  defense  was  accomplished,  ought  not  to,  and 
would  not,  be  treated  as  a  causative  fight  on  his  part,  within 
the  meaning  and  intent  of  the  policy,  but  would  be  regarded 
as  right  and  proper  resistance  to  aggressive  or  offensive  vio- 
lence.    To  protect  his  life  from  destruction  or  his  person  from 
injury  might  be  as  much  a  matter  of  duty  to  the  insurance 
company  as  of  interest  to  himself.     Means  of  resistance  which 
it  wonld  be  reasonable  for  him  to  employ  for  his  own  safety, 
he  could  not  be  excused  for  neglecting,  if  an  efficient  use  of 
them  were  shown  to  be  ?nthin  his  power.    It  would  be  no  ob- 
jection to  their  use  that  they  involved  "  fighting  back  "  in 
order  to  repel  the  violence  of  an  assailant.    The  stipulation 
against  liability  for  injuries  caused  by  fighting  refers  to  vol- 
untary fighting  by  the  insured,  or  involuntary  fighting  brought 
on  wholly  or  partially  by  his  fault  or  temerity,  —  fighting  for 
which  he  is  partly  responsible,  either  as  a  volunteer,  or  as  a 
rash  sx>eaker  or  a  wrong-doer.    It  could  not  be  the  purpose  of 
the  Btipulation  to  cut  off  the  right  of  self-defense  by  the  use  of 
force, — the  right  to  repel  violence  with  violence  of  like  nature. 
The  exercise  of  this  right  might  be  mutually  beneficial  to  both 
of  the  contracting  parties;  and  that  either  of  them  had  any 
purpose  to  restrict  a  fair  and  reasonable  exercise  of  it  is  in 
the  highest  degree  improbable.    In  order  to  attribute  to  the 
insured  anything  caused  by  the  fight,  he  must  have  had  some 
voluntary  agency  in  causing  the  fight  itself.    If  he  had  such 
agency,  if  by  improper  speech  or  voluntary  conduct  he  was  a 
material  factor  in  bringing  on  the  fight,  he  was,  as  between  hi  m* 
self  or  his  wife  and  the  insurance  company,  chargeable  with  the 
consequences.    If  the  fight  was  the  cause  of  the  mortal  injury, 
and  he  was  the  cause  of  the  fight,  whether  in  whole  or  in  part, 
he  was,  to  that  extent,  the  cause  of  his  own  death.    If  he  be- 
gat the  fight,  and  the  fight  begat  the  shooting,  and  the  shoot- 
ing begat  the  injury,  he  bore  an  ancestral  relation  to  the  last 
offspring  as  well  as  to  the  first.     At  all  events,  being  father  to 
the  fight^  neither  he  nor  his  wife,  under  the  terms  of  this  pol- 
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icy,  could  profit  by  the  fight  or  by  what  it  brought  forth.  That, 
according  to  the  evidence  in  thie  case,  there  was  a  fight,  ftd- 
mits  of  no  possible  question.  There  was  hostile  contact, 
physical  collision,  an  attempt  by  each  combatant  to  hurt  the 
other;  blows  were  given  by  one,  which  took  efiect;  strokes  wer« 
made  by  the  other,  which  missed  their  aim. 

The  origin  of  the  fight  is  equally  manifest    It  was  not  bom 
of , the  passion  of  one  of  the  parties,  but  of  a  conjunction  of  the 
passions  of  both.    It  proceeded  from  an  altercation  in  which 
each  party  used  rash  and  insulting  language,  language  oalco- 
lated  to  excite  anger  and  provoke  conflict    Both  being  in  tho 
same  room,  but  some  distance  —  say  twenty  feet — aparti^the 
other  party  spoke  abusively  of   secret  societies  and  their 
members,  referring  to  them  in  general  terms,  no  particular 
society  or  member  (so  far  as  appears)  being  mentioned.    This 
speech  was  made  in  the  hearing  of  the  insured  and  several 
others,  but  was  not  addressed  to  him.    Some  of  the  others,  who 
were  nearer  to  the  speaker,  remonstrated  with  him  upon  the 
impropriety  of  his  animadversions.     Shortly  afterwardSi  as 
the  speaker  was  passing  by  the  insured  on  his  way  out,  the 
latter,  without  rising  from  his  seat,  said  to  him  mildly,  in  a 
tone  of  mortified  resentment:  "  I  heard  all  you  said  about  se- 
cret societies, — that  no  gentlemen  would  belong  to  a  secret 
society."    The  other  answered:  ^' Yes,  I  said  it,  and  by  6 — d, 
it  is  true.    Do  you  want  to  take  it  up?"    The  insured  replied, 
••Well,  it's  a  lie,"  or  "a  damned  Ue,"  adding,  "Yes,  I  do/' 
Then  followed  a  blow  from  one  of  them,  probably  the  former, 
and  the  latter  "stumbled  off  his  seat,"  possibly  as  the  result 
of  receiving  the  blow.    They  backed  towards  one  of  the  en* 
trances  to  the  room,  several  feet,  and  the  insured  was  stricken 
by  his  antagonist  several  times  with  a  small  walking-cane, 
which  was  broken  over  his  shoulders.     The  insured  struck 
back  with  his  hands  without  effect,  several  of  his  blows  miss- 
ing their  aim.    Then,  while  the  other  maintained  his  position 
close  to  where  the  fight  took  place,  the  insured  moved  back 
ten  or  twelve  feet  to  the  seat  which  he  had  occupied^  and 
looked  for  and  inquired  after  his  hat,  which  had  fallen  or  been 
knocked  from  his  head.    The  other  combatant,  without  chan- 
ging his  position,  then  drew  a  pistol  and  fired  the  fatal  shot 
Before  anything  above  referred  to  was  said  or  done,  the  par* 
ties  were  aware  of  each  other's  presence  in  the  room;  they  had 
spoken  together  in  a  friendly  way,  each  calling  the  other  by 
his  first,  or  christian,  name.    In  substance,  tliis  is  the  whole 
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story  of  the  quarreli  the  fight,  and  the  homicide,  as  told  bj 
the  testimoDjr.    The  first  insult  came  from  the  slayer,  attended 
with  a  challenge  to  fight    The  question,  ''  Do  you  want  to 
take  it  npT  ^  propounded  in  anger,  does  not,  according  to  the 
common  understanding  of  it  in  Georgia,  import  a  proposal  to 
debate  or  discuss,  but  a  challenge  to  the  arbitrament  of  force 
or  a  trial  of  the  issue  by  the  personal  prowess  of  the  dispu- 
tants.   It  is  the  end,  not  the  beginning,  of  argument.    It  is  no 
less  sigoifioant  of  defiance  than  was  the  ceremony  of  throwing 
down  the  glove  as  a  preliminary  to  trial  by  battle.    The  insult 
was  returned  by  the  insured  by  responding  in  words  of  foul  op- 
probrium,—  words  so  irritating  that  gentlemen  rarely  address 
them  to  their  equals,  except  when  they  intend  to  back  them 
with  their  courage;  and  to  make  the  intent  clear  in  this  in- 
Btanoe,  the  challenge  was  accepted  in  the  superadded  phrase, 
''Yes,  I  da*'    Instantly  active  hostilities  commenced,  each 
party  having  thus  declared  his  willingness  to  champion  his 
side  of  the  trivial  and  needless  quarrel.    Had  not  both  of 
them  acted  with  hot-headed  rashness  in  passing  insults,  there 
would  have  been  no  fight.    Had  the  insured  squarely  objected 
to  fighting  and  tried  to  keep  out  of  it,  there  is  no  reason  to 
suppose  he  would  have  failed  of  success.    Instead  of  so  doing, 
he  provoked  his  adversary  by  giving  him  the  lie,  most  prob- 
ably with  a  profane  prefix  to  the  offensive  imputation;  and 
instead  of  pursuing  a  pacific  policy,  he  accepted  what  he  must 
have  understood  as  a  challenge  to  fight    No  doubt  he  was 
under  the  infiuence  of  strong  passion,  but  this  is  no  excuse  for 
him  in  the  present  litigation.    The  fighting  was  in  a  public 
place, — that  is,  a  place  to  which  a  portion  of  the  public  habitu- 
ally resorted.    It  was  in  a  room  occupied  and  used  as  a  sa- 
loon and  restaurant,  in  the  city  of  Atlanta.    The  fight,  merely 
as  such,  was  a  joint  offense,  and  would  be  classified,  under 
our  code,  as  an  affray:  Code,  sec.  4515. 

This  is  true  notwithstanding  the  evidence  indicates  none  of 
the  blows  dealt  by  the  insured  took  effect,  and  that  the  first 
blow,  as  well  as  all  others  which  reached  their  object,  came 
from  his  antagonist.  In  so  far  as  the  constituents  of  a  fight 
Are  ooncemed,  the  consent  of  both  parties  makes  the  consequent 
violence  of  either  chargeable  to  both.  ''  We  think  the  judge 
was  in  error  in  saying  there  must  be  mutual  .blows  to  consti- 
tute a  mutual  combat.  There  must  be  a  mutual  intent  to 
fight.  But  we  think  if  this  exists,  and  but  one  blow  be 
itricken,  that  the  mutual  combat  exists,  even  though  the  first 
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blow  kills  or  disables  one  of  tbe  parties":   Tate  y.  State^  46 
Ga.  157, 158  (McCay,  J.).    To  the  like  effect  is  a  dictum  by 
Chief  Justice  Pearson  of  North  Carolina,  who  says:  '*  Is  it 
neoessary  that  both  parties  should  give  and  take  blows?  or  is 
it  sufficient  that  both  parties  should  voluntarily  put  their 
bodies  in  a  position  to  give  and  take  blows,  and  with  that  in- 
tent?   To  illustrate:  Suppose  Rippy  had  not  been  killed. 
Upon  an  indictment  for  an  affray,  would  he  not  have  been  con- 
victed ?    Two  men  go  out  to  fight.    One  is  knocked  down  on 
the  ^  first  pass,'  and  that  is  the  end  of  it    Are  they  not  both 
guilty  of  an  affray?    That  is, '  a  fight  by  mutual  consent ' ": 
State  y.  Oladden^  78  N.  C.  155.    We  are  no  less  certain  that 
the  fight  was  a  mutual  combat,  in  the  legal  sense,  than  if  it 
had  been  so  found  by  the  verdict  of  a  jury  under  a  full  and 
proper  charge  from  the  presiding  judge.    And  the  palpable 
truth  that  fighting  caused  the  shooting,  and  therefore  the  in- 
jury, needs  confirmation  by  verdict  just  as  little.     The  evi- 
dence is  all  one  way;  but  one  rational  inference  is  possible. 
The  shooting  is  accounted  for  easily  and  naturally  by  ascrib- 
ing it  to  the  fight    This  is  the  proper  explanation  of  it, 
whether  it  be  regarded  as  a  part  of  the  fight  proper,  or  as  a 
sequel  to  it     It  was  certainly  embraced  within  the  res  gestm 
of  the  combat     It  took  place  on  the  same  stage,  and  within 
the  atmosphere  of  the  antecedent  performance.     The  homicide 
could  well  be  treated  as  the  culmination  of  the  final  scene,  the 
catastrophe  of  the  drama.     At  the  very  least,  it  was  a  bloody 
epilogue,  and  not  an  independent  afterpiece.     Nor  is  it  material 
that  it  was  not  down  on  the  bill,  but  was  wholly  unexpected 
by  one  or  both  of  the  actors.     Rarely,  if  ever,  can  the  inci- 
dents or  the  result  of  a  personal  encounter  be  foreseen.     A 
deadly  weapon  may  make  its  appearance  at  the  last  moment, 
and  a  homicide  be  the  result,  although  the  fight  intended  and 
begun  was  one  with  ''  fist  and  scull "  only.    To  fight  at  all  is 
dangerous.    When  the  combative  passions  are  aroused  and 
get  a  taste  of  gratification,  what  momentum  they  will  ac- 
quire, and  to  what  extremes  it  will  carry  them  in  their  lust 
for  more,  is  always  uncertain.     Even  friendly  wrestling  is  a 
door  by  which  anger  and   a  mortal  wound  may   come   in. 
Knowing  the  hazards  attendant  on  physical  competition  and 
contention,  this  insurance  company  declined  to  assume  the 
risk  of  accidental  injury  or  death  caused  by  fighting  or  wres- 
tling.   The  insured  might  fight  if  he  pleased,  but  he  was  not 
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allowed  to  indalge  his  combative  propensities  at  the  expense 
of  the  company;  that  kind  of  indulgence  was  to  be  at  his  own 
liBk.     Not  that  the  company  might  not  have  borne  the  risk  for 
him  if  it  bad  chosen  to  do  so.    In  the  language  of  Judge  Scott 
in  Harper  v.  Phcsnix  Ins,  Co,^  19  Mo.  509:   **  Unless  it  is  other- 
wise stipulated,  the  insurer  takes  the  subject  insured,  with  his 
flesh  and  blood  and  passions;  the  dangers  to  which  the  lives  of 
men  are  exposed  from  sudden  ebullitions  of  feeling  are  a  law- 
ful matter  of  insurance."    But  in  the  policy  before  us  the 
company  has  ^'otherwise  stipulated.''    By  so  doing  it  has 
narrowed  the  range  of  the  policy  over  the  emotions,  so  as  to 
shut  out  all  those  of  a  pugnacious  character.    If  both  com- 
batants contributed  to  bring  on  the  fight,  their  relative  blame 
or  guilt  has  nothing  to  do  with  the  relation  of  cause  and  effect 
between  it  and  the  homicide.    Nor  is  it  of  any  moment  to 
oonsider  whether  the  offense  committed  in  the  end  was  murder 
or  manslaughter.    With  or  without  malice,  in  the  technical 
sense  of  criminal  law,  the  homicide  was  caused  by  the  fight, 
as  causation  is  understood  and  regarded  in  the  law  of  contracts. 
The  fight  occasioned  it,  for  the  fight  produced  the  shooting  as 
a  direct  and  immediate  consequence.     Who  can  doubt  that  the 
shooting  grew  out  of  the  fight, — sprang  from  it  directly  and 
immediately?    Had  there  been  no  fight,  there  would  have 
been  no  shooting  and  no  killing.     It  was  the  fight  that  ez- 
dted  the  homicidal  impulse,  generated  the  desire  and  the 
purpose  to  kill.    There  was  nothing  else  to  do  it.    Even  if  the 
slayer  was  insane  or  subject  to  homicidal  mania,  the  mania 
alone  was  harmless;  it  required  the  superadded  excitement  of 
the  fight  to  render  it  destructive.    Had  the  insured  abstained 
from  provoking  the  fight  or  accepting  a  challenge;  had  he  con- 
tributed nothing  towards  bringing  on  a  useless  combat,  there 
is  no  probability  whatever  that  be  would  have  been  slain. 
And  he  could  no  more  provoke  a  crazy  man,  or  accept  his 
challenge,  at  the  expense  of  the  insurance  company,  than  he 
could  so  deal  with  a  sane  man  at  the  company's  expense.    In- 
deed, it  would  be  more  hazardous  to  engage  in  an  affray  with 
a  madman  than  with  a  rational  being;  and  any  reason  for 
protecting  the  company  against  the  consequences  of  the  less 
dangeroug  fighting  will  apply  with  increased  force  to  the 
more  dangerous.    Injuries  caused  by  rash  or  needless  fighting 
with  any  description  of  combatant  are  excluded  from  the 
scope  of  the  policy. 
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The  nonsuit  was  properly  awarded,  and  we  have  stated 
reasons  very  fully  for  so  deciding. 
Judgment  affirmed. 


ImuBANo%  Lnrs — Dbaxr  nr  Tiolatiov  ev  Law. — A  poll^  of 
was  ooQditioii«d  to  bo  roid  if  tho  insnrod  should  dio  in  TioUtion  of  Uw.    Ha 
WM  kiUod  whilo  making  a  oriminal  aiaaolfe,  aad  the  polioy  was  deoUrsd 
feitedi  Bloom  t.  FrwikUn  ote.  Im.  Ok,  VJ  UdL  478;  49  Am.  Repb  46% 
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Hudson  v.  Hudsoit. 

(87  QSOBOIA.1  e7l] 

m^ixs— DiTm  — Acnanmrf  to  Mass— PAsnrr  m>  GmA.— Whore 
a  ton  rsmoTos  from  his  own  homo  to  that  of  his  fathor,  nnder  an  ogproon 
agroomont  betwoon  them  that  tho  father  wiU  deriBe  to  moh  son  his  hooM 
plaoe  if  the  son  will  attend  to  and  take  oare  of  him  for  life,  and  the  oon 
performs  his  part  of  the  contraoti  while  the  father  fails  to  perform  beoanso 
of  his  subsequent  insanity,  the  son  is  entitled  to  reoorer  for  his  sorvices 
from  his  father's  administrator  npon  a  qHantum  memiL 

COHTBAOr  BXTWVBN  FaTHXB  AND  SON  HOT  OhaKQBD  ST  SUBSSQUIR  OOH- 

VRAOT  BSTWiur  OHnj>BU.  —  A  oontraot  between  father  and  ooo,  bj 
which  the  latter  undertakes  to  attend  to  and  care  for  tho  former  during 
his  life,  on  consideration  that  the  father  is  to  will  his  home  place  to  sneh 
•on,  is  not  changed,  after  part  performance  by  the  son,  by  an  agreoraonft 
entered  into  by  the  father's  children,  after  his  insani^  has  rendered  him 
incapable  of  performing  his  part  of  the  original  oontraot 
Wirnnsss — Compbtshot  »  KiLATiOMSHZP.  —  A  son  is  a  oompetent  witnoes 
in  his  own  behalf  to  answer  the  testimony  of  his  brother  acting  as  nd« 
ministrator  of  their  father,  as  to  matters  which  occurred  between  theas 
prerionsly  to  the  death  of  their  father,  not  in  his  pcosenosb  and  in  whieb 
be  did  not  in  any  way  participate. 

Oeorge  W.  Oleaiony  for  the  plaintiff. 

A.  0.  MeCaUa  and  /.  N.  Olmn,  for  the  defendant 

Lumpkin,  J.  1.  An  old  and  infirm  &ther  proposed  to  one 
of  his  sons  that  if  the  latter  would  remove  from  his  own  home 
to  that  of  the  former,  and  attend  to  and  take  oare  of  him  dar- 
ing his  lifetime,  he  would  will  to  the  son  his  home  plaoe. 
The  son  accepted  this  offer,  and  according  to  the  evidence, 
eomplied  faithfully  with  his  part  of  the  contract.  Some  time 
after  his  removal  to  his  father's  place,  the  old  man  became 
insane,  and  remained  in  that  condition  until  his  death,  so  that 
it  i?as  impossible  for  him  to  make  the  promised  wilL  Never- 
theless,  the  son  oontinued  his  ministrations  until  the  father's 
death.    The  old  man  required  constant  nursing  and  attention. 
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Most  of  the  time  he  was  altogether  as  helpless  as  an  infant^ 
and  the  care  of  him  inyolved  considerable  time,  watchfulness, 
and  labor,  and  the  performance  of  services  menial  and  dis- 
i^reeable  in  the  highest  degree.    From  all  the  circumstances 
shown  by  the  proo^  it  is  perfectly  manifest  that  when  the  ar* 
rangement  between  the  father  and  son  was  originally  entered 
into,  both  parties  contemplated  that  the  son  would  be  entitled 
to  and  should  receive  compensation  for  his  services,  and  it  was 
not  a  case  in  which  it  was  expected  that  these  services  would 
be  performed  on  account  of  mere  filial  duty  and  affection.    It 
also  appears  that  the  son  received  ninety-six  dollars  per  year, 
which  came  to  the  father  as  a  pension  from  the  government,  and 
that  he  received  and  used  the  rents,  issues,  and  profits  of  the  fa- 
ther's land  and  stock  thereon,  in  excess  of  what  was  required  for 
the  father's  support    It  was  certainly  not  incumbent  on  the  son, 
after  the  father  became  insane,  and  consequently  incapable  of 
making  the  promised  will,  to  abandon  his  part  of  the  contract; 
but  he  had  the  right,  and  it  was  his  duty,  to  continue  taking 
eare  of  his  father  as  he  had  agreed  to  do.    The  latter  having 
beoome  unable  to  comply  with  his  part  of  the  contract,  the  son 
had  a  right  to  regard  it  as  one  that  never  could  be  literally 
performed,  and  the  existing  circumstances  were  such  as  to 
justify  him  in  continuing  to  render  the  necessary  services  to 
his  father,  with  the  right  to  be  paid  for  the  same.     Indeed,  it 
was  held  in  LUk  v.  Sherman^  25  Barb.  433,  a  case  very  similar 
to  this,  that  the  plaintiff  was  entitled  to  recover  only  the  actual 
intrinsic  value  of  the  services  rendered,  for  the  time  they  were 
rendered,  and  according  to  their  kind  and  character,  without 
reference  to  the  contract  or  the  value  of  the  property  which 
deoeased  had  agreed  to  leave  him  as  compensation  for  such 
•ervioes.    Again,  in  Chraliam  v.  Orafuim*B  ExWt^  84  Pa.  St  475, 
it  was  held  that  a  parol  contract  of  a  decedent  to  give  to  the 
plaintiff  a  certain  portion  of  his  estate,  in  consideration  of 
isrvices  renderidd,  could  only  be  enforced  when  clearly  proved, 
and  when  its  terms  were  distinct  and  certain;  and  also  that 
iha  measure  of  damages  for  the  breach  of  such  a  promise  was 
the  valae  of  the  services  rendered,  and  not  the  proportion  of 
decedent's  estate  promised  to  be  given.    See  also  Thompson  y. 
ft^oms,  71  Pa.  St  161. 

I(  by  a  proceeding  in  the  nature  of  a  bill  to  compel  a  spe- 
dfic  performance  of  the  father's  contract,  the  plaintiff  would  be 
entitled  to  recover  the  home  place  from  the  administrator  of 
his  &ther,  he  would  of  course  be  obliged  to  account  for  what 
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he  had  already  received  in  money,  rents,  etc.,  during  the  life- 
time of  the  deceased.  This  being  true,  and  it  being  manifest 
from  the  evidence  that  the  son  is  undoubtedly  entitled  to  com- 
pensation in  some  way  for  his  services,  it  seems  the  fairest  and 
best  way  of  adjusting  these  matters  is  to  allow  the  son  to  re- 
cover of  the  administrator,  upon  a  quantum  meruit^  the  actual 
value  of  his  services,  but  the  amount  must  in  no  event  exceed 
the  value  of  the  home  place,  and  he  must  account  for,  and  have 
deducted  from  the  full  amount  he  is  entitled  to,  all  he  has 
received  from  the  property  of  the  father  over  and  above  what 
was  necessary  for  the  (Support  and  maintenance  of  the  latter 
during  his  lifetime.  Tiie  above  authorities  sustain  the  pro- 
priety of  giving  this  direction  to  the  case.  By  his  declaration 
as  amended,  the  plaintiff  simply  seeks  to  recover  what  his  ser^ 
vices  were  worth,  and  after  much  consideration  we  regard  this 
as  the  proper  and  legal  way  to  solve  the  problem,  and  accord- 
ingly so  direct 

2.  It  is  manifest,  without  discussion,  that  whatever  may 
have  been  the  original  contract  between  the  father  and  son,  it 
could  not  be  changed  by  any  agreement  or  understanding,  if 
there  were  such,  made  by  the  children  after  the  father  became 
insane. 

3.  The  plaintiff  was  a  competent  witness  in  his  own  favor 
to  answer  the  testimony  of  the  administrator  concerning 
matters  which  occurred  between  them  before  the  death  of  the 
father,  not  in  the  presence  of  the  latter,  and  in  which  he  did 
not  in  any  way  participate. 

4.  On  the  trial,  the  jury  returned  the  follovring  verdict: 
"  We,  the  jury,  find  for  the  plaintiff,  above  what  he  has  al- 
ready received  from  all  sources,  the  sum  of  $600  principal,  and 
interest  $119."  The  court  set  this  verdict  aside,  and  granted 
a  new  trial.  The  evidence  does  not  accurately  disclose  what 
the  rents,  etc.,  which  the  plaintiff  had  received  amounted  to, 
and  it  is  therefore  impossible  to  determine  from  the  record 
upon  what  basis  of  calculation  the  jury  arrived  at  the  amount 
they  found  in  favor  of  the  plaintiff.  For  this  reason,  we  will 
not  interfere  with  the  discretion  of  the  trial  judge  in  granting 
a  new  trial,  but  will  allow  the  judgment  of  the  court  below  to 
stand,  and  the  case  to  be  again  tried,  with  such  light  thrown 
upon  the  law  of  it  as  may  be  gathered  from  the  head-notes 
and  this  opinion. 

Judgment  aflirmed. 
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Wmj—  AoEwniKaT  lolfin— TAiinirroik— Qm  majmAka  »  valid 
•graanmt  binding  himadf  lagpUly  io  maka  a  partianlar  diaposition  of  Us 
proper^  bj  wiUi  ^oAmou  t.  HwOeU,  10  N.  J.  Eq.  S82|  66  Anu  Dea.  778^  and 
«zt«ndtd  nota^  with  foil  dlionwion  oi  tiia  anbJeeW 

Wnnaaia — Pabtt  is  Wmraaa  AOAivar  Dioiuan  Pnaov.  —  In  an  n»- 
tion  bj  an  beir  to  raoover  poaaession  of  roalty,  tba  dafandant  ia  a  oompatant 
witnna,  notwithstanding  tha  death  of  the  plaintiff's  anoeator  nndar  whom 
botii  aUim,  azoept  as  to  snoh  matters  as  transpired  between  the  defendant  and 
ancastor:  Terrg  r.  Rodahem,  79  Qa.  278;  11  Am.  St,  Bap.  420,  and  note. 
iJL  9L,  Bar..  Yob  ZXVU.— 1& 
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Woodman  v.  Innbs. 

[47  KANSAS,  26.] 
OOXTRACfn— .PCTBUO  POLIOT  —  LOCATION  OF  PmiLio  OmoB  —  Pd8T-Om€& 
—Any  contract  made  for  the  porpose  of  eecnring  the  location  of  a  pablw 
office,  inoh  ae  a  post-office,  in  any  certain  part  of  a  city  or  elsewhere,  or 
which  preyents,  or  tends  to  prevent,  the  change  or  removal  of  snch  office, 
when  the  neoedsities  of  business  or  the  interest  of  the  public  demand 
anch  change  or  removal,  is  opposed  to  pnblio  policy  and  void,  as  ten 
to  the  injury  of  the  public  service,  and  as  subordinating  the  pnblio 
fare  to  individual  convenience  or  gain* 

Harris  and  Vermilion,  for  the  plaintiffs  in  error. 

Dale  and  Wall,  for  the  defendants  in  error. 

HoBTOH,  C.  J.    The  material  facts  of  this  case  are  as  ibl- 
lows:  The  firms  of  Innes  and  Ross  and  Aldrich  and  Browii^ 
in  1882,  owned  property  and  were  engaged  in  business  on  Main 
Street,  in  the  city  of  Wichita,  in  this  state,  near  the  building 
where  the  post-office  in  Wichita  was  kept.    They  were  desirous 
of  having  the  postK)ffice  remain  in  the  building  near  their  place 
of  business,  and  as  an  inducement  to  have  the  post-office  re* 
main  in  the  building,  on  the  Ist  of  October,  1882,  they  exe- 
cuted and  delivered  to  W.  C,  Woodman  their  written  contract, 
whereby  they  agreed  to  pay  him,  as  part  of  the  rent  for  the 
post-office  building,  the  sum  of  seventy-five  dollars  every  three 
months.     The  post-office  was  continuously  kept  in  the  building 
on  Main  Street  up  to  the  Ist  of  October,  1886,  and  the  firms 
of  Innes  and  Ross  and  Aldrich  and  Brown  paid  the  rent  up  to 
the  first  day  of  October,  1885,  but  refused  thereafter  to  pay 
any  further  rent    On  the  24th  of  December,  1886,  W.  0. 
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Woodman  commenced  his  action  to  recover  $303.96  for  the 
residue  of  the  rent,  which  he  claimed  to  be  due  upon  the 
written  contract.    While  the  action  was  pending  in  the  court 
below,  W.  C.  Woodman  died,  and  his  executors  were  substi- 
tuted, by  the  order  of  the  court,  as  plaintiffs.    Upon  the  trial 
the  defendant  objected  to  the  introduction  of  any  evidence. 
The  court  sustained  the  objection,  holding  that  the  contract 
was  against  public  policy,  and  therefore  void.    We  approve  of 
the  ruling  of  the  trial  court.    It  was  decided  in  SU  Joseph  etc. 
H  R,  Co.  V.  Ryan^  11  Kan.  609, 15  Am.  Rep.  357,  that  a  con- 
tract not  to  have  or  use  a  depot  within  three  miles  of  a  given 
point  was  against  public  policy,  and  void.    It  was  said  in  that 
case,  among  other  things,  that  ''  railroad  corporations  are,  as 
we  have  seen,  public  agencies,  and  perform  a  public  duty. 
They  are  agencies  created  by  the  public,  with  certain  priv- 
ileges, and  subject  to  certain  obligations.     A  contract  that 
they  will  not  discharge,  or  by  which  they  cannot  discharge; 
those  obligations  is  a  breach  of  that  public  duty,  and  cannot 
be  enforced.     They  are  under  obligations  to  use  the  utmost 
human  sagacity  and  foresight  in  the  construction  of  their 
roads,  to  prevent  accidents  to  passengers.     A  contract  that 
they  will  not  use  such  sagacity  and  foresight  certainly  cannot 
be  upheld.     They  are  under  obligations  to  employ  skillful  and 
competent  engineers  to  manage  their  engines,  and  other  com- 
petent employees  to  superintend  and  take  care  of  the  running 
of  their  trains.    A  contract  that  they  will  not  employ  such 
agents  and  servants  is  certainly  void.    They  are  bound  to 
famish  reasonable  facilities  for  the  transportation  of  freight 
and  passengers,  both  as  to  the  quality  and  quantity  of  cars  and 
coaches  and  the  number  of  trains,  and  a  contract  not  to  fur- 
nish such  facilities  will  not  be  tolerated.    So  though  one  train 
a  day  with  one  freight-car  and  one  passenger-coach  might  be 
at  present  amply  sufficient  to  do  all  the  business  between  two 
given  places,  yet  a  contract  never  to  run  but  one  train  a  day 
with  the  one  car  and  coach  could  not  be  upheld,  for  the  neces- 
sities of  trade  and  travel  are  varying,  and  it  is  the  duty  of  the 
company  to  adjust  its  capacities  and  facilities  for  business  to 
these  varying  necessities.    Upon  the  same  principle,  it  is  the 
<iaty  of  a  railroad  company  to  furnish  reasonable  depot  facili- 
ties.   The  number  and  location  of  the  depots,  so  as  to  consti- 
tote  reasonable  depot  facilities,  vary  with  the  changes  and 
amount  of  population  and  business.    A  contract  to  leave  a 
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oertein  dicrtanoe  along  the  line  of  the  road  deetitute  of  depots 
is  in  contravention  of  this  duty." 

Under  the  allegations  of  tiie  petition,  the  locatioii  of  the 
post-office  in  this  case  was  to  be  restricted  to  one  place.  The 
government  locates  only  one  post-office  in  a  city,  and  Bach 
office  is  a  public  one,  and  the  general  public  has  an  interest  in 
the  location  of  the  office.  Any  contract  which  is  made  £c»r  tiie 
purpose  of  securing  the  location  of  such  an  offlce«  or  whidh 
prevents,  or  tends  to  preventi  the  change  or  removal  of  saoh 
an  office,  when  the  necessities  of  business  or  the  interest  of 
the  public  demand  a  change  or  removal,  tends  to  the  iDJory 
of  the  public  service,  and  therefore  is  against  public  policy. 
Such  contracts  as  referred  to  in  the  petition  tend  to  improperly 
influence  those  engaged  in  the  public  service,  and  also  tend  to 
subordinate  the  public  welfare  to  individual  convenience  or 
gain*  Parties  should  not  be  permitted  to  make  contracts 
which  induce  personal  or  private  interest  to  overbear  public 
duty  or  public  welfare:  Elkhart  County  Lodge  v.  Crary^  98  Ind. 
288;  48  Am.  Sep.  746. 

Counsel  for  plaintifb  say  that  the  written  contract  of  the 
parties  is  enforceable,  because  it  is  not  shown  that  it  is  unfair, 
or  that  any  undue  influence  was  to  be  used  to  retain  the  post- 
office  on  Main  Street  Such  contracts  lead  to  secret,  improper, 
and  corrupt  influences,  to  the  injury  of  the  public,  tn  this 
view,  we  cannot  think  it  good  policy  for  the  courts  to  enforce 
such  contracts. 

''All  agreements  for  pecuniary  considerations  to  control  the 
business  operations  of  the  government,  or  the  regular  admin- 
istration of  justice,  or  the  appointments  to  public  offices,  or  the 
ordinary  course  of  legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether  improper  means  are 
contemplated  or  used  in  their  execution.  The  law  looks  to 
the  general  tendency  of  tnch  agreemente,  and  it  closes  the 
door  to  temptation  by  refusing  them  recognition  in  any  of  the 
courts  of  the  country  '^  Providence  Tool  Co.  v.  NorriSf  2  Wall. 
45. 

If  W.  C.  Woodman  had  no  control  over  the  location  of  the 
postoffice,  or  if  he  could  not,  by  his  influence,  representations, 
or  otherwise,  induce  the  United  States  post-office  department 
to  permit  him  to  retain  the  post-office  upon  Main  Street,  then 
the  contract  sued  upon  was  wholly  without  consideration,  and 
for  that  reason  ought  not  to  be  enforced. 

The  case  of  Beat  v.  Polhemue^  67  Mich.  180,  which  is  referred 
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to  S8  fully  sustainiDg  the  petitioa,  is  somewhat  diflTerent  in  iti 
facts,  but  all  said  therein  is  not  satisfactory  to  us. 
The  judgment  of  the  district  court  will  be  aflSrmed. 


OomTKAOis — PuBuo  Poucr.  —  A  coninrt  to  Moore  the  remoral  of  »  post- 
offio^  and  the  appointment  of  one  m  poatnuwtor,  U  against  publio  polioy,  and 
"^^  ^U«m  ▼.  Binu9^  6  Fa.  St  452;  47  Am.  De&  422»  and  nota.  An  agree. 
■*■*  ^  a  raOitmd  oompany  to  bnild  and  maintirfn  its  depot  at  a  eertain 
pUae.  and  nowhere  else  in  a  oertsin  city,  is  against  pnblio  policy,  and  yoids 
rg&MMom  ▼,  Ckkago  etc  Jg'y  (kk^  S8  lows,  186;  86Am.Rep.80^andaztended 


Mastin  V.  LBYAGOOa 

(47  KAJTSJiS,  ao.] 

HaauaxvoB.  — Wobn  Amt  Vol^tiitart  Act  mat  KATvaALLTRssirur  nr  Iv* 

JUKT  TO  Ahothkb,  the  actor  mast  see  to  it^  at  his  peril,  that  injury  does 

not  follow,  or  be  most  respond  in  damages  tiierefor,  no  matter  what  the 

molnve  or  the  degree  of  care  with  whioh  the  net  is  performed. 

Mafrm    awd  Scrvamt  -^  Danobrous  MAOHivratT  —  Kiouobnor.  —  The 

owners  of  a  thrashing-machine  are  gnilty  of  grosa  negligence  in  leaving 

its  bevel  wheel  and  cogs  uncovered,  knowing  them  to  be  thus  imminently 

dangerous  to  human  life.     A  laborer  about  the  maohine,  who,  being  or* 

dared  to  oil  the  eylinder,  is  injured  while  attempting  to  perform  such 

act,  by  ooming  in  contact  with  such  bevel  wheel  and  eogs  without  knowl* 

edge  of  their  dangerous  condition,  may  recover  from  the  owners  of  the 

machine,  whether  he  was  their  servant  at  the  time  or  not. 

NRQUQKNCE—DANOBBons  Maohinrrt — DoTT  09  OwnRR. —Where  the 

dangerous  condition  of  machinery  is  foreseen  and  pointed  ont  to  the 

owner,  the  duty  is  imposed  upon  him  to  adopt  every  possible  preoantion 

to  avoid  injury  to  those  working  about  it.     His  faUnrs  to  perform  such 

duty  makes  him  liable  for  all  resulting  injury. 

If  ROLioKNCS  —  Contract  Rklation&  —  When  an  aot  of  negligence  is  im* 

minently  dangerous,  the  actor  is  liable  to  a  party  injnrad,  whether  there 

is  any  relation  of  oontraot  between  them  or  not. 

Keller  and  Deariy  for  the  plaintiffs  in  error. 

OrcUtan  and  GhraUan^  for  the  defendant  in  error. 

Simpson,  C.  The  plaintiffs  in  error  were  the  two-thirds 
owners  of  a  horse-power  thrashing-machine,  the  other  third 
being  owned  by  the  father  of  one  of  them.  When  they  went 
to  a  farmer's  for  the  purpose  of  thrashing  his  wheat  with  their 
machine,  they  furnished  two  feeders,  one  man  to  drive  the 
horse-power,  and  one  man  to  measure  the  grain,  it  being  the 
duty  of  the  farmer  for  whom  they  were  thrashing  to  furnish 
pitchers,  and  the  other  necessary  help.    On  the  sixteenth  day 
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of  September,  1886,  the  plaintiffs  in  error  were  engaged  in 
thrashing  grain  for  one  Pampella,  with  a  Nichols  and  Shepherd 
horse-power  machine.    B.  B.  Mastin  was  driving,  and  Jack 
Mastin  was  feeding.    Galbreth,  whom  the  Mastins  brought  to 
the  Pampella  farm  to  feed,  had  traded  work  with  one  Rankin, 
who  was  in  the  employment  of  Pampella,  and  Rankin  was  feed- 
ing.   Galbreth  was  hauling  grain  away  from  the  machine. 
York,  an  employee  of  the  Mastins,  was  measuring  the  grain. 
This  defendant  in  error  was  pitching  from  the  stack,  and   he 
was  an  employee  of  Pampella.    During  the  work,  and  at  about 
four  o'clock,  p.  M.,  of  the  16th  of  September,  1886,  Jack  Mastin 
was  feeding,  and  was  taken  sick,  and  called  to  Rankin  to  take 
his  place.    Rankin  did  so,  and  recollecting  that  he  had  not 
recently  oiled  the  cylinder,  and  knowing  that  Jack  Mastin 
was  sick,  called  to  the  defendant  in  error,  who  was  pitchin|^ 
grain  from  the  stack  to  the  feeder,  to  oil  the  cylinder.    The 
machine  in  use  was  a  vibrator,  of  the  Nichols  and  Shepherd 
pattern.    The  large  iron  wheel  revolves  rapidly,  and  when  so 
revolving  the  exposed  bevel  wheel  and  cogs  are  imminently 
dangerous  to  human  life  and  limb.    The  manufacturers  of  the 
machine  make  a  strong  iron  shield  to  be  placed  over  the 
wheel  and  cogs,  to  render  it  safe  to  oil  the  cylinder,  or  to  do 
other  work  about  it.    In  operation  the  straw  naturally  lodges 
on,  over,  and  about  the  wheel  and  cogs,  and  conceals  them, 
and  makes  it  necessary,  when  any  one  is  about  to  oil  the  cyl- 
inder, to  remove  the  straw,  and  this  is  generally  done  with 
the  hand.    The  shield  had  become  so  impaired  that  it  was 
impossible  to  fasten  it,  or  it  would  require  great  extra  work  to 
do  so.    It  seems  to  be  admitted  that  when  the  shield  was  not 
on  the  wheel  and  cogs  were  eminently  dangerous,  and  there  is 
no  question  but  that  during  the  two  days'  thrashing  at  Pam- 
pella's,  and  at  the  time  the  defendant  in  error  lost  his  hand, 
the  shield  was  not  on,  and  the  wheel  and  cogs  were  uncovered, 
except  as  hidden  by  the  straw.    To  oil  the  cylinder,  one  has 
to  reach  up  and  over  the  shield  to  get  the  oil  cup,  and  when 
the  shield  is  on  it  can  be  oiled  without  danger.    When  the 
shield  is  off,  and  one  knows  it,  to  avoid  imminent  peril  the 
oil  can  is  reached  in  an  opposite  direction  from  that  used 
when  the  shield  is  on.     The  defendant  in  error,  having  in- 
quired, was  told  where  the  oil-can  was,  and  went  to  the  side 
on  which  the  large  iron   bevel  wheel  is  situate,  at  a  point 
where  the  tumbling-rods  connect  with  the  horse-power,  and  the 
wheel  revolves  rapidly  in  cogs  on  the  end  of  the  cylinder,  at* 
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tempted  to  bniBb  away  the  straw  covering  up  the  wheel,  when 
ids  hand  was  caught  in  the  cogs  of  the  bevel  wheel  and  was 
mashed*  He  brought  this  suit  to  recover  damages  for  the 
Ion  of  hiB  hand,  and  was  awarded  $1,331.  The  jury  returned 
answers  to  special  interrogatories  as  follows: — 

"  1.  Did  not  the  plaintiff  know,  at  and  before  the  time  he 
attempted  to  oil  the  cylinder,  that  the  shield  was  off  the  bevel 
pinion?     A*   No. 

^2.  Did  not  the  plaintiff  know  that  it  was  dangerous,  if  it 
waa  dangerous,  to  attempt  to  oil  the  cylinder  when  the  shield 
vaaoST     A*   No. 

^8.  Could  not  the  plaintiff,  in  the  exercise  of  ordinary  pru- 
dence and  care,  have  known  that  the  shield  was  off?  A.  No. 
"4.  Would  not  the  plaintiff  have  known  that  the  shield  was 
tff  if  be  had  been  ordinarily  attentive  to  what  he  saw  about 
the  machine,  and  what  he  heard  said  by  the  defendants  or 
ctheTE?     A.   Plaintiff  did  not  know  it  was  off. 

**6.  How  much  damage,  if  any,  do  you  allow  on  account  of 
\he  phyaical  and  mental  suffering  of  the  plaintiff  ?    A.  $100. 
"6.  How  much  damage,  if  any,  do  you  allow  on  account  of 
Itho  loB8  of  plaintiff's  hand?    A.  $997. 

"  7.  How  much  damage,  if  any,  do  you  allow  on  account  of 
plaintiff's  expenditures  for  medicine  and  surgical  services? 
A  $180. 

^8.  What  sum  of  money,  if  any,  do  you  allow  as  exemplary 
damages?     A«  None." 

The  admitted  fact  is,  that  the  uncovered  bevel  wheel  was 
tery  dangerous.    It  is  established  by  the  evidence,  and  there 
is  no  controversy  as  to  the  fact,  that  the  owners  of  the  ma- 
chine knew  that  it  was  uncovered,  that  they  had  been  warned 
oC  the  dangerous  consequences,  and  that  they  were  guilty  of 
gn)es  negligence  for  using  it  in  that  condition.    It  is  equally 
clear  from  the  evidence,  and  the  jury  so  find,  that  the  defend- 
ant in  error  did  not  know  that  the  bevel  wheel  was  uncovered, 
and  that  the  shield  was  not  on.    Now,  on  this  state  of  facts, 
separate  and  apart  from  any  contractual  relations,  or  any 
^Tiestion  as  to  the  attitude  of  these  parties  as  master  and  ser- 
Taat^  the  operation  of  this  machine  in  its  dangerous  condition 
itnpoeed  a  duty  on  the  owners  and  operators  thereof  toward 
sU  who  were  engaged  in  the  work,  or  who,  by  any  possibility, 
iu  the  discharge  of  duty  or  in  the  performance  of  labor,  might 
ks  brought  in  contact  with  it,  that  was  certainly  disregarded. 
Vor  it  may  be  stated  as  a  general  rule,  that  where  any  volun- 
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tarj  act  may  naturally  resalt  in  the  injury  of  another,  tha^ 
actor  most  see  to  it^  at  his  peril,  that  injury  does  not  ft>lloir» 
or  he  must  respond  in  damages  therefor;  and  this  is  trae  re- 
gardless  of  the  motive  or  the  degree  of  care  with  which  the  act 
is  performed:  Hay  v.  Cohoes  Oo.^  2  N.  Y«  159;  51  Am.  I>ec. 
279;  Tremain  v.  Cohoes  Co.^  2  N.  Y.  163;  61  Am.  Dec. 
CahiU  y.  Eastman,  18  Minn.  824;  10  Am.  Rep.  184; 
▼.  AxigvMa,  47  Qa.  260;  SU  Peter  v.  Denism,  68  N.  Y.  416;  17 
Am.  Rep.  268;  Wihon  v.  New  Bedford,  108  Mass.  261;  11  Am* 
Rep.  862;  Seoti  y.  Bay,  8  Md.  431;  Cooper  v.  RandaU,  63  TIU 
24;  a.  B.  A  L.  R'y  Co.  y.  Eagles,  9  CoL  644. 

This  rule  applies  to  these  plaintiffs  in  error  in  all  its  vigor. 
They  operated  the  machine  with  the  knowledge  that  the  un- 
covered wheel  was  imminently  dangerous  to  those  working 
around  it    They  did  this,  too,  after  warniags  that  injurioua 
consequences  were  liable  to  follow  such  use.    The  injuries  re- 
sulting to  the  defendant  in  error  were  the  natural  and  proba- 
ble result  of  the  use  of  this  machine  with  the  cogs  and  wheel 
in  this  uncovered  condition.    Its  danger  was  foreseen   and 
pointed  out  to  the  owners,  and  the  duty  was  imposed  upon 
them  to  adopt  every  possible  precaution  to  avoid  such  a  con* 
sequence.    It  seems  clear  to  us,  under  the  uncontradicted  evi« 
deixce  respecting  the  danger  of  operating  the  machine  in  such 
manner,  and  of  the  knowledge  of  the  Mastins  of  the  danger, 
and  of  the  want  of  knowledge  on  the  part  of  the  defendant  in 
error  that  the  wheel  was  uncovered,  that  the  right  of  recovery 
is  clear  and  undoubted.    It  was  an  act  of  practical  necessity 
that  the  machine  should  be  oiled,  as  the  business  both  of  the 
Mastins  and  Pampella  was  to  be  expedited  by  it.    The  feeder, 
whose  business  or  duty  it  was  to  oil  when  the  other  feeder  was 
actively  engaged  at  the  mouth  of  the  machine,  was  prostrate 
on  the  ground,  sick  and  disabled.    Any  one  working  about  the 
machine,  either  for  the  Mastins  or  for  Pampella,  or  for  both, 
could  be  called  upon  to  do  this  special  work,  but  when  called 
upon  was  entitled  to  have  all  the  necessary  protection  to  save 
him  harmless  while  performing  the  special  labor.    We  do  not 
understand  that  there  is  any  cast-iron  rule  that  forbids  a  man 
who  is  engaged  in  pitching  from  the  stack  from  attempting  to 
oil  the  machine  at  the  request  of  any  one  whose  duty  it  is  to 
see  that  the  machine  is  in  proper  working  condition*    The  evi« 
dance  in  this  particular  case  shows  clearly  that,  if  the  shield 
had  been  on  and  the  wheel  covered,  any  person  could  have 
mled  the  machine  without  any  danger  to  life  or  limb;  henoe 
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the  immediatoi  adequate,  and  efficient  caoee  of  the  injury  is 
SMind  in  the  £M>t  that  the  wheel  was  negligently  and  know* 
ing^y  left  uncovered  by  these  plaintiffs  in  error.    Whatever 
iotarmediate  acts  may  have  been  committed  by  Rankin  or  by 
•ther  employees,  the  injury  must  rest  for  an  efficient  cause  on 
this  aet  of  negligence  of  the  plaintiffs  in  error     On  general 
•oiuideratioua  growing  out  of  the  contract,  and  the  nature  of 
the  employment  of  the  defendant  in  error,  he  was  bound  to  do 
mad  perform,  within  reasonable  limits,  any  ordinary  act  ex- 
pediting the  business  in  which  all  parties  there  present  were 
engaged  that  might  be  requested  or  demanded  of  him.    He 
was  designated  by  some  one  in  authority  to  pitch  from  the 
•tack«  and  he  was  directed  by  one  who  had  authority  to  feed 
the  machine,  and  to  see  that  it  was  running  properly,  and  to 
aU  the  machine.    Both  of  these  acts,  and  his  faithful  perform- 
ance of  them,  were  necessary  ones,  and  expedited  the  business 
of  both  the  Mastins  and  Pampella,  and  resulted  to  their  bene- 
fit    We  do  not  understand  that  the  defendant  in  error  was 
either  a  volunteer  or  an  intermeddler,  in  the  common  accepta- 
tion of  the  term.    He  was  there  as  an  employee  of  Pampella, 
to  perform  the  labor  assigned  him,  subject  to  the  orders  and 
directions  of  those  who  had  charge  of  the  various  branches  of 
the  work.    Pampella  and  the  Mastins  were  associated  together 
for  a  common  purpose,  and  to  do  a  particular  part  of  the  work. 
In  the  absence  of  some  special  controlling  direction,  the  duty 
ai  the  defendant  in  error  was  to  do  and  perform  all  acts  re- 
quested of  him  that  were  reasonable  and  he  was  capable  of 
doing  to  expedite  the  associated  effort    If  the  shield  had  cov- 
ered the  wheel,  it  would  have  been  a  very  ordinary  act  to  have 
oiled  the  machine  when  directed  to  do  so  by  the  person  that 
all  agree  was  charged  with  the  duty  of  seeing  that  it  was 
properly  oiled;  hence  we  regard  all  this  contention  about  the 
defendant  in  error  being  a  volunteer  or  intermeddler  as  having 
BO  force  or  bearing.    He  was  rightfully  there.    It  was  a  part 
of  his  duty,  under  his  contract  of  employment,  to  do  and  per- 
form all  ordinary  acts  of  which  he  was  capable,  and  which  he 
was  directed  to  do  by  those  having  charge  of  the  work,  that 
was  necessarily  included  in  its  practical  operation.    Hence  it 
leems  that  there  is  a  direct  responsibility  to  him  by  reason  of 
Ills  rightful  presence  there,  and  his  lawful  participation  in  the 
work  oo  the  part  of  the  Mastins,  independent  of  the  inquiry 
as  to  whether  he  was  an  employee  of  the  farmer  or  the  owners 
ef  the  machine. 
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It  seems  to  be  an  established  fact  in  this  case  that  the  oper- 
ation of  the  machine  with  the  uncovered  wheel  was  imini* 
nently  dangerous,  and  this  is  equivalent  to  saying  that  the 
owners  of  the  machine  were  guilty  of  gross  negligence  in  its 
operation.    The  great  bodily  harm  of  some  one  working  about 
the  machine  without  the  knowledge  that  the  wheel  was  un- 
covered was  the  natural  and  almost  inevitable  consequence  of 
such  gross  negligence.    The  uncovered  condition  of  the  wheel 
imi)Osed  upon  its  owners  the  exercise  of  the  highest  degree  of 
caution.    This  increase  of  duty  arose  out  of  the  nature  of  the 
businessi  and  the  danger  to  others  incident  to  the  operation  of 
the  machine.    The  duty  of  exercising  great  caution  by  the 
owuers  of  the  machine  did  not  arise  out  of  the  contract  with 
Pampella  to  do  his  thrashing,  but  grew  out  of  the  wrong  being 
done  by  the  use  of  an  uncovered  wheel  known  by  them  to  be 
imminently  dangerous.    The  owner  of  a  horse  and  cart  who 
leaves  them  unattended  in  the  street  is  liable  for  any  damage 
which  may  result  from  his  negligence:  Lynch  v.  Nurdin^  1  Ad. 
&  E.,  N.  S.,  29;  lUidge  v.  Goodmn^  5  Car.  &  P.  190. 

The  owner  of  a  loaded  gun  who  puts  it  into  the  hands  of  a 
child,  by  whose  indiscretion  it  is  discharged,  is  liable  for  dam- 
ages occasioned  by  the  discharge:  Dixon  v.  BeU^  6  Maule  &  S. 
198.    The  general  rule  is,  that  damages  for  which  a  party  is 
liable  are  those,  and  those  only,  which  are  the  natural  and 
necessary  consequences  of  his  acts:  Kellogg  v.  Chicago  etc*  IL 
R.  Co.,  28  Wis.  267;  7  Am.  Rep.  69;  Ryan  v.  New  York  CenL 
R.  R.  Co.^  85  N.  Y.  211;  91  Am.  Dec.  49.    There  is  this  marked 
distinction  between  an  act  of  negligence  imminently  danger- 
ous and  one  that  is  not  so:  the  guilty  party  being  liable  in  the 
former  case  to  the  party  injured,  whether  there  was  any  rela- 
tion of  contract  between  them  or  not,  but  not  so  in  the  latter 
case:  Colegrove  v.  Harlem  R.  R.  Co..,  6  Duer,  410;  Burh  v.  De 
Castro  etc.  Co.^  11  Hun,  867«    Where  contractors  entered  into 
a  contract  to  put  a  cornice  on  a  mill,  the  mill-owners  to  fur* 
nish  the  necessary  scaffolding,  and  the  scaffolding  furnished, 
being  defective,  fell  and  killed  an  employee  of  the  contractors, 
the  mill*owners  were  held  liable,  because  the  injury  was  the 
natural  consequence  of  their  negligence  in  constructing  the 
scaffolds:  Coughtry  v.  Olohe  Woolen  Co.^  56  N.  Y.  128;  15  Am. 
Rep.  887;  Cook  v.  New  York  Floating  Dock  Co.,  1  Hilt.  487; 
Smith  V.  New  York  etc,  R.  R.  Co.,  19  N.  Y.  180;  75  Am.  Dec. 
805.     So,  in  this  case,  the  injury  to  the  defendant  in  error  was 
the  natural  consequence  of  the  gross  negligence  of  the  owners 
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of  the  thrashing-machine  in  leaving  the  wheel  with  its  immi- 
nently dangerous  cogs  uncovered.    That  it  was  dangerous  to 
haman  life  and  limb  is  unquestioned.    That  the  Mastins  knew 
it  wan  16  conclusively  established.     Despite  the  warnings  of 
friends  and«neighbors,  they  persisted  in  its  use  in  this  danger- 
ous condition*     The  natural  result  of  this  gross  negligence  was 
the  serious  injury  of  the  defendant  in  error.    Their  answer  to 
his  demand    for  damages  is,  that  he  was  not  their  servant. 
This  answer^  addressed  to  a  man  who  was  there  in  the  regular 
course  of  employment  to  aid  the  accomplishment  of  the  very 
work  for  which  the  owners  of  the  machine  had  brought  it  to 
the  farm  of  Pampella,  is  not  a  sufficient  one.    His  duty  was 
to  do  and  perform  such  acts  as  assisted  in  the  accomplishment 
of  the  common  design.     He  did  not  direct  the  work,  or  had  no 
right  tOy  or  was  not  appointed  or  selected  for  that  purpose. 
His  duties   were  assigned  by  those  who  had  the  controlling 
authority.     His  duty  was  obedience  to  the  directions  of  those 
in  authority,  or  to  those  who  seemed,  from  the  ordinary  course 
of  affairs,  to  be  in  authority.    In  obedience  to  a  direction,  a 
request,  or  a  command  by  one  who  was  in  actual  control  of  the 
machinery,  he  attempted  to  oil  the  cylinder.    The  act  at- 
tempted  appears  to  have  been  one  of   absolute  necessity, 
requiring  immediate  attention.    It  was  an  ordinary  act,  unat- 
tended with  danger,  that  any  reasonably  prudent  man  could 
perform  without  injury,  if  it  had  not  been  for  the  gross  negli- 
gence of  the  Mastins.    Rankin,  who  made  the  request  or  gave 
the  direction,  was  in  sole  charge  of  that  part  of  the  machinery 
about  which  the  request  was  made  and  the  direction  given. 
He  had  been  in  charge  for  two  days,  with  the  knowledge,  con- 
sent, and  approval  of  the  owners  of  the  machine.    The  writer 
of  this  opinion  is  clear  in  his  conviction  that,  under  these  cir- 
cumstances, Rankin  was,  for  all  legal  purposes,  the  employee 
of  the  Mastins,  in  charge  of  this  branch  of  the  machinery, 
responsible  for  its  successful  operation,  and  fully  authorized 
«nd  empowered  to  do  or  cause  to  be  done  any  act  that  was 
necessary  for  the  accomplishment  of  that  part  of  the  work; 
that  the  defendant  in  error,  by  reason  of  his  employment 
there,  was  subject  to  all  reasonable  orders  and  directions  neces- 
^ly  to  the  safe  conduct  of  the  business  by  those  in  authority; 
that  as  a  matter  of  law  he  was  an  employee  of  the  Mastins 
Vk  the  same  extent  and  to  the  same  degree  as  if  he  had  been 
<lirectly  employed  by  them;  that  the  relation  of  master  and 
^tyant  was  established  between  them  by  reason  of  his  em* 
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ployment  by  Pampella  to  engage  in  the  associated  work  of  the 
Mastins  and  Pampella;  that  the  Mastins  are  liable  to  him  for 
injuries  caused  by  their  gross  negligence  because  of  said  eoQ- 
ployment;  and  that  they  are  liable  both  because  they  used 
this  dangerous  machinery,  with  the  knowledge  of.  its  danger, 
and  because  they  failed  to  exercise  reasonable  care  to  protect 
an  employee.  The  instructions  of  the  court  complained  of, 
being  in  substantial  conformity  to  these  viewsi  are  not  erro- 
neous. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Court.     It  is  so  ordered. 


Tbs  lOLLOwnro  OPurioH  in  this  otae  wu  delirered  by  Um  ooiirft  on  motioift 
for  a  rehetringp  the  ooort  adhering  to  its  former  decieion.  It  is  reported  in 
47  Kan.  764. 

"  Per  OuHanu  We  have  been  asked  to  re-examine  the  grounds  of  tiie  opin- 
ion handed  down  by  the  oommission.  We  have  done  so  with  great  oare,  baS 
the  result  has  not  changed  our  former  conviction.  The  authorities  cited  by 
the  counsel  for  plaintiff  in  error  concerning  intermeddlers  and  volunteers  do 
not^  we  think,  apply  in  this  case.  At  the  time  that  Levagood  was  injured  ha 
was  not  a  mere  intermeddler  or  volunteer.  There  is  some  evidence  to  show 
tiiat  his  duties  did  not  require  him  to  confine  himself  to  pitching  grain  only. 
On  the  day  of  the  injury,  EL  EL  Mastin,  one  of  the  owners  of  the  thrashing- 
machine^  was  driving  the  horse-power.  Jack  Mastin  and  William  Rankia 
were  feeders,  but  Jack  Mastin,  whose  father  owned  one  third  of  the  machine, 
seemed  to  act  as  the  boss  of  the  work.  When  the  machine  was  set  up  and 
ready  to  work,  the  horse-power  got  out  of  fix,  and  both  the  Mastins  asked 
Levagood  to  help  fix  the  machine,  and  with  a  wrench  he  took  some  caps  off 
the  bolts  of  the  machine.  Rankin,  who  is  experienced  in  the  running  of 
thrashing-machines,  testified,  among  other  things,  '  that  he  asked  Jack  Maa« 
tin  to  oil  tiie  cylinder,  but  as  he  was  sick,  and  down  on  his  knees  and  hands, 
gagging  from  dust,  he  then  told  Levagood  to  oil  the  cylinder.'  He  was 
asked:  '  Q.  It  was  n't  the  part  of  anybody's  duty  to  do  that  except  the  hands 
or  men  running  with  the  machine  t  A.  Well,  the  thrashing-machine  hands^ 
they  generally  do  ask  others  when  they  are  attending  the  separator,  or  sick 
or  something  that  way,  they  ask  some  one  that  is  close  by;  I  have  done  that. 
Q.  That  is  n't  the  rule*  I  believe.  A.  Yes,  that  has  been  with  us.  Q.  Yon 
have  ran  a  machine  t  A.  Yes,  sir.'  It  also  appears  from  the  evidenoe  that 
when  the  Mastins  were  operating  the  thrashing-machine^  a  few  days  before 
the  injury,  at  Mr.  Thresher's,  Mr.  Applegood  (not  a  regular  feeder)  was  per^ 
mitted  to  feed,  and  also  to  oil  the  eylinder  after  the  shield  was  oiL  Jack 
Mastin,  the  boss  of  the  work,  testified  about  the  accident,  among  other 
things,  as  followst  *  Well,  I  don't  know  much  about  it.  I  was  sudc,  tying 
down.  Lsvagood  oame  and  asked  me  for  the  oil-can;  I  don't  know  what  he 
was  going  to  do  with  it.  •  •  •  •  I  told  Lavagood  I  didn't  know  aujfthing 
where  the  eil-caa  was.  Q.  Didyoaaskhimwhathe  wanted  to  do?  A.  No^ 
rir.  Q.  Yon  told  him  to  boat  around?  A.  Yes,  sir.'  On  account  of  the 
foregoing  and  other  evidence  oontained  in  the  record,  we  cannot  say  that 
the  instructions  were  erroneous  or  the  verdict  unsupported.  The  motion 
lor  a  rehearing  will  be  overraled.* 
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fa],  tlM  aetor  Is  lfaU»  for  any  injvij  doii%  williovl  wiwwwt  to  Hm  probabfl- 
ity  that  it  woold  •■»■•  Huit  partioalar  injnryi  Dmrkctm  t.  Jf  wnelwaw,  2  Blackf . 
96;  18  Am.  Dee.  ISS.  K#gUgenM  oonsiBii  in  doing  aomething  that  a  readon- 
aUo  man  would  not  do^  or  omitting  to  do  aooMtiiing  that  a  reasonable  mau 
wonld  do^  tfaerebj  oMiafaig  imintetttioDal  faiJiiiytoaaotlMr:  Dawiaw.  Wifulovf, 
51  Mo.  86^  81  Am.  I>m.  07IL  Ono  it  Uabla  for  the  natural  and  probable 
owMMiqHinie—  of  a  iMii^fgwit  —It  JfaDMoli  ▼•  AmO^  U  AUon,  290;  02  Am. 
Dm.  788b  and  «xtaodod  aoto.  One  angagad  in  blaating  rock  will  be  liable 
te  urn  mjnry  eanaed  to  ooo  wheat  leli^  he  niii^t  reasonably  exi>eot  to  be 
ndangeced  thereby^  iniliw  bt  fuve  timaly  warning  o(  the  blast:  Cameron  v* 
rndervrlf,  68  Ark.  88L 

MABom  AHi>  aaKTAWf— DBiifif  IfAOHnmr— LuBiuTT  OF  Mabtir 
voB.  — It  is  a  wftert  daty  to  nipply  nfe  maohfaery  for  the  nae  of  hit  ler- 
▼an^  aad  he  in  iMMind  to  naa  reaionable  dillgenea  to  Inform  himself  of  its 
nfety,  and  th«  aecrant  baa  the  fi|^t  to  aaninM  thai  this  dnty  has  been  per- 
fanned:  WmoHOm  w.  IMmCI efC  Ox,  87  man.  188|  0A».  8t  Bap.  83S^  and 
Boto;  extonded  nototoAbrfal  ▼.  8L  Jmtfk,  U  Am.  81.  Rep.  820;  note  to 
IcOey  T.  aOpar  aprtaffCd.,  U  Am.  Bepw  881|  extended  note  to  BumM  t. 
J(j^  Oi^  97  Am.  DMk  818^  to  wbleh  tble  anhiieel  it  thocooghly  die- 
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L&aoBiT  — »OcmTBS8iov  Of  PaorsBiT  Ostaihsd  bt  Faaua.  -» Where  tbe 
eonaeat  ol  tbe  owner  of  a  horse  to  surrender  possession  for  some  tompo- 
lary  and  legitimate  pnrpoee  is  obtained  by  a  triok  or  fraud,  aad  the 
intent  of  the  taker  to  deprive  the  owner  of  his  property,  and  oonyert  it 
to  bia  own  nse,  is  eonsummated  by  hie  total  appropriatioa  of  saeh  prop- 
erty, be  la  guilty  of  larceny. 

AnxAi.  -i>  Amaanov  ov  Imicatxbial  RviDBiroa — Koh-fbxjvdioul  Bbbob. 
—  Poetal-eard  notice  offering  a  reward,  and  giving  a  description  of  it  and 
of  tbe  alleged  thie^  are  not  eompetont  eyidenoe  to  show  that.searoh  was 
made  for  ^  aooosed,  and  that  he  fled  from  tbe  states  bnt  when  the  ad* 
misaion  «f  aneb  evidenee  ia  not  prejudicial,  it  ia  ael  groaad  fsr  rsvsrsal. 


F.  R.  Ogg^  for  the  appellant. 

8.  D.  Seotty  eaunty  attorney^  for  the  atate. 

Johnston,  J.  Frank  Woodraff  was  convicted  of  grand  Utf^ 
eeny.  Tbe  information  was  filed  in  December,  1890,  and 
charged  Woodruff  with  stealing  a  roan  mare,  the  property  of 
F.  F.  Murray,  on  August  9, 1887,  and  alleged  that  since  about 
the  time  tbe  larceny  was  committed  Woodruff  had  been  a  fugi- 
tive from  justice  and  absent  from  the  state.  At  the  trial,  testi- 
mony  W88  given  that  Woodruff  came  to  the  houee  of  J.  C« 
Murray  in  the  latter  part  of  July,  1887,  and  was  employed  by 
Murray  to  work  upon  his  farm.    On  the  morning  of  August  9, 
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1887,  he  was  sent  into  a  field  to  cut  corn  for  J.  C.  Murray,  but 
instead  of  doing  so  he  went  to  the  home  of  F.  F.  Murray,  who 
was  a  son  of  J.  C.  Murray,  and  told  him  that  he  had  the  toothy- 
ache  and  desired  to  go  to  Olathe  to  have  the  tooth  extracted^ 
and  he  said  that  he  wanted  to  hire  a  horse  to  ride  to  Olathe, 
stating  that  he  would  return  the  animal  about  noon  of  that 
day.     Murray  consented,  and  assisted  in  saddling  and  bridling 
the  mare,  but  he  never  saw  the  mare  afterward,  and  never 
saw  the  defendant  until  the  fall  of  1890,  when  he  was  brought 
from  Illinois  upon  requisition  of  the  governor  of  the  state. 
When  the  defendant  did  not  return  at  noon  with  the  mare, 
Murray  went  to  Olathe,  and  with  the  aid  of  the  sheriff  made 
a  fruitless  search  for  Woodruff  and  the  mare.    He  was  not 
seen  at  Olathe  on  that  day,  but  was  seen  by  one  witness  in 
possession  of  the  mare  at  the  town  of  Morse,  Kansas.    The 
mare  has  never  been  found  or  recovered. 

The  defendant  insisted  that  under  these  facts  there  was  no 
such  trespass  and  taking  as  was  necessary  to  constitute  the 
offense  of  larceny;  and  he  asked  the  court  to  charge  the  jury 
that  if  he  obtained  the  possession  of  the  mare  with  the  consent 
of  the  owner,  and  afterward  appropriated  her  to  his  own  use, 
he  could  not  be  convicted  of  larceny.  The  court  instructed 
the  jury  as  follows:  "  If  you  believe  from  the  evidence  that 
defendant  obtained  possession  of  the  mare  charged  in  the  in* 
formation  to  have  been  stolen,  under  the  pretense  that  he 
wanted  to  ride  to  Olathe,  but  in  reality  with  intent  to  convert 
her  to  his  own  use,  and  to  deprive  the  owner  of  his  property, 
that  would  be  a  sufficient  taking  and  carrying  away  to  cousti- 
tute  the  crime  of  grand  larceny." 

Further  along  in  the  charge  the  court  instructed  that  *'  if 
you  are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt| 
that  the  owner  of  the  mare  alleged  to  have  been  stolen  in- 
tended  only  to  part  with  the  possession  of  the  mare,  and  not 
with  the  ownership,  and  that  the  defendant  took  possession  of 
the  mare,  not  for  the  purpose,  as  he  stated,  of  riding  to  Olathe 
and  return,  but  with  intent  to  convert  the  mare  to  his  own 
use,  and  to  deprive  the  owner  of  his  property  therein,  and  that, 
in  pursuance  of  such  intent,  he  did  convert  the  mare  to  his  own 
use,  then  you  ought  to  find  the  defendant  guilty  of  grand  lar« 
ceny,  as  charged  in  the  information." 

The  instructions  given  by  the  court  were  warranted  by  the 
evidence,  and  correctly  stated  the  law  of  the  case.  To  consti- 
tute larceny,  there  must  be  an  intentional  taking  without  the 
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consent  of  the  owner, —  an  intentional  fraud  and  appropriation 
of  the  property  to  tbe  use  of  the  defendant  If  the  owner  con- 
sents to  part  with  the  property,  there  can  be  no  larceny;  but 
the  consent  must  be  free  and  voluntary.  Where  his  consent 
to  surrender  possession  for  some  temporary  and  legitimate 
purpose  is  obtained  by  a  trick  or  a  fraud,  and  the  taker  intends 
to  deprive  the  owner  of  his  property  and  convert^  the  same  to 
his  own  use,  the  consent  is  a  nullity,  out  of  which  no  legal 
possession  or  right  of  possession  against  the  owner  can  arise. 
According  to  the  testimony  on  which  the  verdict  in  this  case 
rests,  there  was  no  voluntary  surrender  of  the  possession  o*f 
the  property  for  the  purposes  intended  by  the  defendant.; 
hence  the  taking  was  tortious^  and  against  the  will  of  tbe 
owner.  The  jury  were  warranted  in  inferring  that  tbe  dn- 
fendant  never  intended  to  go  to  Olathe  for  the  purpose  of  hav» 
ing  a  tooth  extracted,  and  never  intended  to  return  the  mare 
to  tbe  owner,  but  that  his  real  purpose  was  to  steal  the  mare 
and  convert  her  to  his  own  use.  According  to  the  testimon}*, 
he  never  went  to  Olathe,  never  returned  the  mare,  and  it  ap- 
pears that  he  fled  from  Kansas  and  took  refuge  in  the  state  of 
Illinois,  remaining  there  until  he  was  found  and  extradited 
for  the  commission  of  this  offense.  We  think  that  the  evi- 
dence is  sufficient  to  sustain  tbe  verdict,  and  that  the  defend- 
ant has  no  cause  to  complain  of  the  charge  of  the  court:  State 
V.  Williams,  35  Mo.  229;  StaU  v.  Coombs^  55  Me.  477;  92  Am. 
Dec.  610;  StaU  v.  Humphrey^  32  Vt.  571;  78  Am.  Dec.  605; 
People  V.  Shawj  57  Mich.  403;  58  Am.  Rep.  372;  People  v. 
SmaUman,  55  Cal.  185;  Smith  v.  People,  53  N.  Y.  Ill;  13  Am. 
Rep.  474;  MiUer  y.  Commonwealth^  78  Ky.  15;  39  Am.  Rep. 
194;  People  v.  Smith,  23  Gal.  280;  English  v.  StaU,  29  Tex. 
App.  174;  StaU  v.  Anderson^  25  Minn.  66;  33  Am.  Rep.  455; 
12  Am.  &  Eng.  Ency.  of  Law,  770. 

The  introduction  in  evidence  of  a  postal-card  notice  given 
by  the  sheriff,  offering  a  reward  for  the  stolen  mare,  giving  a 
description  of  her,  and  a  description  of  tbe  defendant,  is  an- 
other ground  of  complaint.  It  was  offered  in  connection  with 
the  evidence  of  tbe  under-sheriff,  who  testified  that  at  the  in- 
stance of  Murray,  and  while  he  had  the  warrant  in  his  bands, 
he  searched  for  the  defendant  and  the  mare  in  and  about 
Olathe;  and  to  aid  in  finding  them,  they  had  printed  a  large 
number  of  such  postal  cards,  and  distributed  them  over  the 
states  of  Kansas  and  Missouri.  It  was  competent  to  show  the 
search  for  the  defendant,  and  that  he  fled  from  the  state,  but 
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a  copy  of  fho  printed  postals  which  were  mailed  was  hardly 
competent  evidence.  The  reception  of  the  notice,  however, 
was  not  piejadicial  to  the  defendant,  as  the  testimony  conda- 
siyely  showed  that  he  obtained  the  mare  upon  the  representa- 
tion that  he  was  going  to  Olathe,  that  he  did  not  go  to  Olathe, 
that  he  never  returned  the  mare  to  her  owner,  and  that  he  fled 
the  state  and  became  a  fugitive  from  justice.  Under  such  a 
state  of  facts,  the  reception  of  the  printed  postal  was  imma- 
terial and  harmless. 

There  are  no  other  objections  which  require  notice,  and  find- 
ing no  error  in  the  record,  the  judgment  of  the  district  court 
will  be  affirmed* 

Laboiht  B¥  Falsi  PsKnoms.  —  If  by  means  of  any  triek  or  artilloo  tbe 
owner  of  property  it  indooed  to  part  with  the  pocseaflion  only,  efeiU  meaaiiif 
to  retain  the  right  of  property,  the  takijig  by  iiioh  meana,  if  dono 
/wrandi,  ia  laroenys  ChmmomMakh  t.  MkkUberfftr^  119  Pa.  St.  S6A|  4 
St.  Rep.  042^  and  notib 
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Dsmrmov.-^WoRD  "Thbbsuvoii,''  in  the  aentenoo  ''tbaroapoa  Ifce 

fendanta  filed  in  writing  their  motion  for  a  new  trial,  **  appearing  in  tlie 
reoord  immediately  after  the  verdiot,  ia  to  be  conatraed  m  an  adrorb  of 
tlme^  and  means  withoat  delay  or  lapse  of  timo. 

Laitdldbd  ahd  TsMAVT^EnoFFKi  AeAnnr  LavDMBn.— Whore n  land* 
lord  leasee  the  whole  of  his  building  to  one  lessee^  with  anthoii^  to  anbu 
let^  and  informs  a  tenant  of  part  of  the  building  of  the  faots^  adTiai^g 
and  inducing  him  to  obtain  a  new  lease  from  such  lessee,  the  landlord 
and  his  privies  nnder  a  subsequent  lease  aro  estopped  to  deny  the  anther 
i\!f  of  suoh  original  lessee  to  subleti 

Brofpbl  AeAursT  Ownuu — Where  the  owner  of  property  holds  ent  anethn 
as  haying  power  of  disposition  or  aathority  over  it  for  any  pnrpoas^  ho  it 
estopped  to  deny  the  existence  of  suoh  power,  as  against  one  who 
innocently  dealt  with  the  party  in  whom  snoh  apparent  power  ia 


John$an^  Martin^  and  Kedert  for  the  plaintifb  in  error. 
RosHngtanj  Smithy  and  Dottoa,  for  the  defendant  In  mrror. 

STRAZia,  C.  Action  for  damages.  The  petition  alleges  that 
in  June,  1886,  John  Wand  was  a  droggist,  with  a  stook  of 
goods,  in  possession  of  the  storerooms  on  lot  218  on  Kansas 
Avenae,  Topeka,  as  the  tenant  of  Allen  Sells,  owner  of  the 
Windsor  Hotel  building,  said  storerooms  being  a  part  of  said 
building;  that  at  the  same  time  the  plaintiffs,  Hill  Brothers, 
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«•  ptttMiti  viM  in  potBeadoB  of  the  Windaor  Hetol  noder  <^ 
tMM  from  laid  Allen  Belli;  that  the  plamtiffii  repre* 
ited  ta  the  defandant,  John  Wand,  that  they  alao  had  a 
kaae  of  the  etoreroome  ocoupied  by  him,  covering  the  period 
of  the  latt  three  yean  of  their  hotel  lease,  and  thua  induced 
laid  Wand  to  take  a  lease  of  said  etoreroome  of  them  for  the 
period  of  three  years,  at  the  monthly  rental  of  1150;  that  after 
giving  Wand  said  lease,  the  plaintiffs  sold  their  furniture,  and 
assigned  their  lease  of  said  hotel  to  Pass  more  and  Wiggins;  that 
after  Passmore  and  Wiggins  obtained  possession  of  said  hotel, 
tbej  notified  the  defendant  tliat  their  predecessors,  Hill  Broth- 
era,  noTer  had  any  lease  fro'm  Sells  for  the  storerooms  ocoupied 
by  him,  and  that  he  must  either  surrender  the  possession  of 
said  rooms  to  them,  or  pay  them  a  much  higher  rent;  that  he 
saw  Mr.  Sells,  and  learned  from  him  that,  while  he  thought  he 
had  leased  said  storeroom  to  the  Hills,  he  had  ascertained 
that  he  had  only  contracted  to  lease  it  to  them,  and  had  not 
leased  it;  and  that  said  Wand,  learning,  as  he  believed,  that 
the  BLilla  had  no  lease  of  said  storerooms,  and  no  authority  to 
lease  the  same  to  him,  and  believing  that  his  lease  from  them 
did  not  protect  him,  as  he  alleges  it  did  not,  was  compelled, 
rather  than  to  move  out,  to  take  a  lease  from  Passmore  and 
Wiggins,  and  pay  a  much  larger  monthly  rental,  to  wit,  the 
sum  of  1176  per  month,  whereby  he  was  damaged  in  the  sum 
of  125  per  month  for  three  years,  or,  in  the  aggregate,  1900. 
The  defendants  below  answ^ed  by  a  general  denial.  When 
the  case  was  reached  for  trial  and  the  plaintiff  bad  introduced 
bis  evidenoe,  the  defendants  demurred  thereto,  for  the  reason 
that  it  failed  to  establish  a  cause  of  action,  which  demurrer 
was  oTermled. 

The  first  question  to  be  discussed  here  is  a  question  oi  prac- 
tice raised  by  the  defendant  in  error,  who  contends  that  there 
is  no  case  here  fiur  review;  that  the  case  made  does  not  show 
that  the  motion  for  a  new  trial  was  filed  in  the  court  below 
within  the  statutory  time,  and  that,  therefore,  under  the  de- 
cisions of  this  court,  the  case  should  be  dismissed.  Whether 
this  oontention  is  correct  or  not  depends  upon  the  construction 
ef  the  word  **  thereupon,''  appearing  in  oonnection  with  the 
Allegation  of  the  filing  of  the  motion  for  a  new  triaL  The  case 
made  redtea,  that  **  after  hearing  the  arguments  of  oounsel  and 
being  duly  instructed  by  the  court,  the  jury,  after  due  deliber- 
atioD,  returned  to  the  court  its  general  verdict,  and  its  special 

findings  upon  particular  questions  of  fact  stated  by  the  defend- 
▲M.  8c  B0..  Vol.  XXVIL -;» 
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ftntfl,  which  Tardlot  and  findings  are  in  the  words  and  figiunas 
following,  to  wit''  Then  follow  the  verdiot  and  special  an* 
swers,  immediately  at  the  end  of  which,  and  in  close  conneo* 
tion  therewith,  the  following  declaration  appears:  "Thereupon 
the  defendants  filed  in  writing  their  motion  for  a  new  trial,  of 
which  the  following  is  a  copy.''  Then  follows  a  copy  of  the 
motion  for  new  trial  and  the  reasons  therefor. 

By  reference  to  Webster's,  Worcester's,  and  other  dictton- 
aries,  we  find  the  word  "thereupon"  defined   as  follows: 
*' Thereupon:   1.  Upon  that  or  this;  2.  On  account  of  that; 
in  consequence  of  that."    In  Anderson's  Dictionary  of  liaw 
it  is  thus  defined:  ^^  Thereupon:  Without  delay  or  lapse  of 
time."    From  these  authorities  it  will  be  seen  that  the  wotd 
**  thereupon  "  is  employed  to  express  a  cause  or  condition,  or 
is  used  as  expressive  of  time.    The  record  in  this  case  shows 
the  different  stages  of  the  trial,  each  succeeding  the  other  in 
regular  order,  down  to  and  including  the  return  of  the  yerdiot 
of  the  jury.    It  then  proceeds  as  follows:  **  Thereupon  the  de- 
fendants filed  their  motion  in  writing  for  a  new  trial."     As 
employed  here  and  in  this  connection,  we  do  not  think  the 
word  **  thereupon "  refers  to  a  cause  or  condition  precedent, 
bat  that  it  is  used  as  an  adverb  of  time,  and  means,  in  the 
language  of  Anderson's  work  above  referred  to,  '*  without  delay 
or  lapse  of  time  ";  and  that,  with  the  balance  of  the  sentence 
which  it  introduces,  it  means  that  immediately  upon  the  re* 
turn  of  the  verdict  of  the  jury  the  defendants  filed  their  motion 
for  a  new  trial.    With  this  construction  upon  the  word  ^  there- 
upon," it  follows  that  the  motion  for  new  trial  was  filed  in 
time,  and  the  case  is  properly  here  for  review. 

The  second  contention  of  the  plaintiffs  in  error  is,  that  the 
court  erred  in  overruling  their  demurrer  to  the  evidence  of  the 
plaintiff  below.  Did  the  evidence  of  the  plaintiff  below  estab- 
lish a  prima  fcLcie  case  against  the  defendants  in  the  trial 
court?  If  it  did  not,  then  the  court  erred  in  its  ruling;  other- 
wise  the  ruling  of  the  court  was  correct.  The  proper  answer 
to  this  question  must  determine  whether  or  not  the  plaintiflT 
below  had  such  a  lease  of  the  storerooms  occupied  by  Iiim  in 
the  Windsor  Hotel  building,  from  Hill  Brothers,  as  would  pro- 
tect him  in  such  occupancy.  If  his  lease  firom  the  Hills  was 
sufficient  to  pretext  him  in  his  rights  therein  stipulated,  then 
he  bad  no  cause  of  action  against  them  under  the  evidence^ 
notwithstanding  the  fact  ttiat,  ignorant  of  his  rights  under  the 
law,  he  was  induced  by  Passmore  and  Wiggins  to  take  a  new 
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lease  of  them  for  the  same  premiees  at  a  higher  ^ntal;  and 
the  demurrer  to  the  eTidenoe  ebould  have  been  eiustained.  The 
ffillfl  had  a  proper  lease  of  the  hotel  bnildingi  except  the  store- 
rooms occupied  at  the  time  by  Wand,  from  the  owner,  Allen 
Sells,  for  a  period  running  three  years  jet  from  the  ensuing 
Ist  of  November,  1886.  Said  lease  also  contained  the  following 
clause:  ^  Said  Allen  Sells  agrees  to  lease  said  store  room  or 
rooms  to  said  Horace  P.  Hill  upon  reasonable  notice  by  said 
Hill,  at  a  monthly  rent  of  1126  in  advance;  provided  always, 
that  said  Allen  Sells  can  get  peaceable  possession  of  the  same 
from  the  present  occupant,  and  wHl  connect  said  drug-store 
with  the  hotel  by  a  door  or  other  opening/' 

Wand  was  in  possession  of  said  storeroom  as  tenant  of 
Allen  Sells,  the  owner,  and  his  term  would  expire  on  the  first 
day  of  November,  1880.  In  June^  1886,  Wand  and  the  Hills 
bad  made  the  connection  between  the  drug-store  and  hotel 
spoken  of  in  the  clause  of  the  lease  from  Sells  to  the  Hills, 
above  recited,  and  were  in  some  trouble  about  the  amount  to 
be  paid  by  Wand  to  the  Hills  for  the  privilege  of  said  opening, 
he  wishing  said  passage-way  kept  open  to  enable  him  to  sell 
cigars  to  the  guests  of  the  hoteL  Pending  the  discussion  of 
said  difficulty  and  attempts  to  settle  the  same  by  Wand  and 
the  Hills,  Allen  Sells,  the  owner  of  all  the  property,  and  land- 
lord  of  both  Wand  and  the  HUls,  appears  and  advises  Wand 
to  settle  the  passage-way  matter  with  the  Hills.  He  said  to 
Wand  that  he  (Sells)  had  leased  the  storerooms  to  the  Hills 
from  the  1st  of  November  flowing,  and  that  if  he  (Wand)  did 
not  settle  with  the  Hills,  they  would  put  him  out  at  that  time. 
Sells  left  Wand,  and  after  a  short  time  returned  and  told  him 
that  the  Hills  would  settle  the  archway  matter  for  $25  per 
month,  and  give  him  a  lease  of  the  storeroom  from  November 
1st  at  1150  per  month  and  the  free  use  of  the  archway,  and 
that  be  (Sells)  would  advise  Wand  to  do  that.  Sells  said  he 
had  leased  to  the  Hills,  and  they  could  sublease  to  him. 
Wand  concluded  to  do  as  Sells  advised  him,  and  settled  up 
the  archway  dispute,  and  took  a  lease  of  the  storerooms  of  the 
ESlls  for  the  remaining  three  years  of  their  lease  of  the  hotel, 
to  wit,  three  years  from  November  1,  1886. 

Afterward,  some  time,  the  Hills  sold  out  to  Passmore  and 
WigginSi  and  assigned  to  them  the  hotel  lease.  Some  time 
after  Passmore  and  Wiggins  got  possession  of  the  hotel,  they 
ebtained  from  Sells  a  lease  of  the  storerooms  occupied  by 
Wand«    They  then  notified  Wand  to  quit  and  surrender  to 
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them  the  rooma  1m  Q<H»iipied|  ud  wboa  Wand  dbJMtod  and 
informed  them  of  bis  leiw,  they  told  him  it  wm  not  vaUd,  be- 
oauae  the  Hills  ney^r  bad  a  leaae  of  said  looms  fix>m  Sella,  and  no 
authority  to  root  them  tp  him*    Passmore  and  WiggiaSi  how* 
eyer,  offered  to  rent  the  rooms  to  Wand,  but  at  a  much  higbor 
rental  per  month.    Wand,  believing  his  lease  not  good,  finally 
rented  of  Passmore  and  Wiggins  at  a  rental  of  126  per  month 
in  advance  of  the  amount  he  was  to  pay  under  his  lease  from 
the  Hills.    Would  the  lease  from  the  Hills  to  Wand  for  thtt 
storerooms,  under  all  the  circumstances  under  which  it  was 
made,  have  protected  him  in  the  possession  thereof  7     We 
think  it  would.    The  lease  from  the  Hills  to  Wand  was  a 
proper  lease  in  writing  for  the  premises  occupied  and  to  be 
occupied  by  Wand.    The  Hills  actually  had  in  writing,  at  the 
least,  an  agreement  on  the  part  of  Sells  to  lease  to  them  tho 
rooms  occupied  by  Wand  for  a  stipulated  rental,  upon  reason- 
able notice,  provided  he  could  get  peaceable  possession  of  the 
same  from  Wand.    The  evidence  shows  that  he  either  had 
notice  or  it  was  waived.    The  peaceable  possession  of  the 
premises  was  surrendered  to  him  by  Wand,  and  the  opening 
between  the  drug-store  and  hotel  had  been  made;  so  that  all 
the  conditions  upon  which  Sells  was  to  lease  the  premises  oo» 
cupied  by  Wand  to  the  Hills  were  executed.    At  this  juncture 
Sells,  who  has  agreed  in  writing  to  lease  to  the  Hills,  appears 
and  informs  Mr.  Wand  that  he  has  leased  to  the  Hills,  and 
advises,  and  in  the  language  of  Wand,  begs,  him  to  take  a  lease 
from  the  Hills,  saying  they  have  authority  to  sublet    In 
pursuance  of  Sell's  advice  and  importunities,  Wand  does  take 
a  lease  from  the  Hills,  and  remains  in  possession  thereunder. 
After  all  that  had  transpired,  could  Mr.  Sells  have  come  for^ 
ward  and  demanded  and  obtained  possession  of  said  rooms 
from  Wand  during  the  lifetime  of  Wand's  lease  from  the 
Hills,  upon  the  ground  that  the  Hills  had  no  authority  to 
make  the  lease  to  Wand?    We  think  not    Mr.  Sells  would  be 
fiilly  estopped  from  denying  the  authority  on  the  part  of  the 
Hills  to  make  the  lease  in  question,  and  such  lease  would 
amply  protect  Mr.  Wand  in  his  rights  thereunder,  as  agains 
Mr.  Sells.    Having  told  Wand  that  he  had  leased  the  rooms 
to  the  Hills,  that  they  had  authority  to  sublet,  and  thus  in- 
duced Wand  to  lease  of  the  Hills,  he  (Sells)  could  never  be 
heard  to  say  that  the  Hills  did  not  have  authority  to  make  the 
lease  to  him.    The  law  will  not  tolerate  such  conduct,  and  de- 
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dates  whoever  indulges  in  it  fbrsTsr  estepnJ  fkoin  dsnying 
flie  Mthority  be  has  affirmed  to  exist 

"  In  accordance  with  this  ease^  it. is  now  a  well  setablished 
principle,  that  where  the  tme  owner  of  property,  for  howeyer 
short  a  time,  holds  out  another  or  allows  another  to  appear  as 
the  owner  of,  or  as  having  fall  power  of  disposition  over,  the 
property,  the  same  being  in  the  latter's  actual  possession,  and 
innocent  third  parties  are  thus  led  into  dealing  with  snob  ap« 

parent  owner,  they  will  be  protected Such  rights  do 

not  depend  upon  the  actual  title  or  right  or  authority  of  the 
I»arty  with  whom  they  have  directly  dealt,  but  are  derived 
from  the  conduct  of  the  real  owner,  which  precludes  him  from 
disputing  against  them  the  existence  of  the  title  or  right  or 
power  which  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  sale'':  Bigelow  on  Estoppel,  600. 

^  Where  the  owner  of  property  confers  upon  another  an  ap« 
parent  title  to  or  power  of  disposition  over  it,  he  is  estopped 
from  asserting  his  title  as  against  an  innocent  third  party, 
who  has  dealt  with  the  apparent  owner  in  reference  thereto 
without  knowledge  of  the  claims  of  the  true  ownen  The 
rights  of  such  third  party  do  not  depend  upon  the  actual  title 
or  authority  of  the  one  with  whom  he  dealt,  but  upon  the  act 
of  the  owner,  which  precludes  him  from  disputing  the  title  or 
authority  he  has  apparently  conferred'':  McNeil  v.  T$fUh  Nai. 
Bank,  46  N.  Y.  825;  7  Am.  Rep.  841. 

These  two  authorities,  which  are  so  near  alike,  the  one  from 
Bigelow  on  Estoppel,  and  the  other  from  a  decided  case  in  the 
New  York  courts,  seem  to  be  in  point  in  this  case.  These  au« 
thorities  hold,  that  where  the  owner  of  property  holds  out  an- 
other as  having  power  of  disposition  or  authority  over  the 
same  for  any  purpose,  he  is  estopped  from  denying  the  exist- 
ence of  such  power  of  disposition  or  authority  over  the  prop- 
erty, as  against  the  rights  of  a  person  who  has  innocently 
dealt  with  him  who  is  thus  given  such  apparent  power  of  dis- 
position or  authority.  Allen  Sells  not  only  told  Wand  that  he 
had  leased  the  storerooms  to  the  Hills,  but  told  him  they  had 
power  to  sublet,  and  '^  begged  "  Wand  to  take  a  lease  of  the 
Hills.  In  this  he  not  only  held  the  Hills  out  to  Wand  as 
having  full  power  of  disposition  of  the  rooms  by  lease,  but  ad« 
vised  Wand  to  take  a  lease  from  the  Hills  under  the  power  of 
disposition  he  declared  they  possessed.  Wand  dealt  with  the 
Bills,  believing,  from  the  representations  of  Sells,  that  they 
had  full  power  of  disposition  over  the  rooms  he  desired.    Can 
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it  be  that  Sella  eould  afterwards  be  heard  to  deny,  as  against 
Wand,  that  the  Hills  had  full  power  of  disposition  over  the 
storerooms  leased  by  him  from  them?    We  think  not    If  he 
could  not  deny  the  existence  of  such  power  in  the  Hills  by 
word,  could  he,  by  any  act  of  his,  destroy,  set  aside,  or  annul 
the  apparent  power  of  disposition  over  said  rooms  existing  ia 
the  Hills?    Again  we  say  na     *'  The  rights  of  such  third  party 
do  not  depend  upon  the  actual  authority  of  the  one  with  whom 
he  dealt,  but  upon  the  act  of  the  owner,  which  precludes  him 
from  disputing  the  authority  he  has  apparently  conferred": 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325;  7  Am.  Rep.  841. 
So  in  this  case,  the  rights  of  Wand,  under  the  lease  from  the 
Hills,  did  not  depend  upon  any  actual  authority  or  power  of 
disposition  over  the  rooms  leased  in  the  Hills,  but  upon  the 
apparent  power  of  disposition  thereof  conferred  upon  them  bjr 
Sells,  holding  them  out  to  Wand  as  rightfully  possessed  of 
such  power.    That  is,  it  mattered  not,  so  far  as  Wand's  rights 
under  his  lease  from  the  Hills  were  concerned,  whether  the 
Hills  had  a  lease  from  Sells  or  not;  after  Sells  had  represented 
them  to  Wand  as  having  one,  with  power  to  sublet,  he  could 
not  deny  that  they  did  have  one  containing  snoh  authority. 
This  being  true,  a  subsequent  lease  from  Sells  to  Passmore  and 
Wiggins  conferred  upon  them  no  greater  rights  as  against 
Wand  than  Sells  had,  and  no  more  power  to  deny  the  authority 
of  the  Hills  to  make  the  lease  to  Wand  than  Sells  himself 
possessed.    The  EQlIs  did  not  at  any  time  dispute  their  power 
to  lease  to  Wand,  but  all  the  time  affirmed  that  their  lease  to 
Wand  was  a  good  one,  and  that  it  fully  protected  him  in  the 
enjoyment  of  his  rights  stipulated  therein.    As  neither  Sells 
nor  Passmore  and  Wiggins  could  dispute  the  validity  of 
Wand's  lease  from  the  Hills,  we  take  it  that  such  lease  would 
have  protected  him  in  the  enjoyment  of  the  rights  in  said  lease 
stipulated  against  all  the  world.   Anderson  v.  Armetead^  69  111. 
452,  holds  with  the  two  authorities  above  cited,  and  says  the 
third  party  will  be  protected. 

^  If  one  whose  name  is  signed  by  another  to  a  deed  so  far 
acknowledges  the  deed  as  to  induce  third  persons  to  act  on  it 
as  his,  he  may,  without  evidence  in  writing  of  an  estoppel,  be 
held  precluded  from  subsequently  denying  the  deed":  OoodeU 
V.  Bates,  14  R.  I.  65. 

'*  Where  the  owner  or  the  person  having  an  interest  in  prop- 
erty represents  another  as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  authority  over  it,  he  will  be  estopped  to 
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deny  such  ownership  or  authority  against  persons  who,  relying 
on  his  representations  or  silenoe,  hare  purchased  or  acquired 
interests  in  the  property  *':  7  Am.  &  Eng.  Kncy.  of  Law,  18. 

**  Privies  are  bound  by  or  may  take  advantage  of  an  estoppel 
in  paU^:  Eagt  Ala. Ry  Co.  v.  Tennessee  etc.  R.  R.  Co.,  78  Ala.  274; 
Karnes  ▼.  Wingate,  94  Ind.  594;  Timon  ▼.  WhiUheadj  68  Tex. 
290;  Wood  V.  Sdrfy,  32  N.  Y.  105. 

^  Where  a  person  is  estopped,  his  creditors  attaching  the 
property  in  question  are  estopped  also  ":  Parker  y.  Crittenden^ 
87  Conn.  148. 

A  point  is  made  that  the  special  findings  of  fact  are  not  sus- 
tained by  the  evidence,  but  that  the  jury  in  making  them 
ignored  all  the  evidence  in  the  case  relating  to  the  questions 
to  which   their  findings  are  answers.    The  findings  are  not 
only  not  supported  by  any  evidence,  but  are  directly  against 
all  the  evidence  relating  thereta    With  our  view  of  the  law  of 
this  case,  this  is  all  we  care  to  say  about  the  findings.    We 
think  the  lease  from  the  Hills  to  Wand  protected  Wand  in 
the  enjoyment  of  all  the  rights  he  stipulated  for  therein.     It 
follows,  then,  that  if  Wand,  having  a  lease  that  would  protect 
him  in  his  rights,  allowed  Passmore  and  Wiggins,  or  any  one 
else  except  the  Hills,  to  persuade  him  to  take  a  subsequent 
lease  at  a  higher  rental,  that  the  Hills  were  not  to  blame,  and 
having  done  so  and  paid  a  higher  rental,  he  had  no  cause  of 
action  against  the  Hills  therefor,  and  the  demurrer  to  the  evi- 
dence should  have  been  sustained. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  new  triaL 

By  the  C!oubt.    It  is  so  ordered. 

SnomL  AOAUisr  Owvaa. —Where  aa  owner  of  properly  elotiiee  raoiher 
with  i^pore&t  anthority  to  diapoeeof  it^  aad  ho  does  diapoee  of  it  to  ionooeiit 
pnrehoaerev  the  owner  wiU  he  eetopped  from  diepotiiig  as  againat  them  the 
power  which  he  allowed  to  appear  vetted  in  the  party  making  the  lale:  Vel, 
9km  T.  Lewis,  16  Or.  689;  S  Am.  St  Bap.  1S6,  and  note 201;  Oi^e^r.  O'SriUey^ 
SS  Ma  41S;  67  Am.  R^  42A»  and  extended  note.  Where  a  party  indnoee 
another  to  boliove  in  the  ozistenoe  of  a  oertain  atate  of  affiurs,  and  anch  party 
altera  his  oondition,  the  first  party  ia  eetopped  from  alleging  the  contrary 
againat  the  aeoond  party:  OhouUan  t.  ChdtUn,  89  Mo.  S29;  90  Am.  Deo.  462; 
and  note;  OoMLar  t.  Byers,  129  UL  667;  Stofftom  ▼.  Oraham,  189  Pa.  St.  1.  A 
mortgagor  who  indncea  a  third  party  to  reoeiTo  an  aheolnte  deed  from  tho 
mortgagee  ia  eetopped  to  afterward  deny  the  mortgagoe'a  right  to  make  anoh 
a  oonveyaaoe.  If  one  ia  indnoed  to  parobaee  land  by  the  oondaot  of  an* 
ether  leading  him  to  beUoTO  that  he  ia  getting  a  good  title,  the  latter  is  es- 
topped to  aot  np  against  him  any  title  in  himself  t  Trustees  r.  Smiih,  118  N.  Y. 
<34. 
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Olson  it.  IfwrnALLT. 

BAsn  mr  Tom  JvvnoK%  Jpiwumt  *-  CofUJinmuB  Avtacsk  — 
iHJwanov.  «*  A  jiutiM'a  jadgnMnt,  in  &  mm  ia  wUoli  1m  Mta  it  msi<l* 
•ad  ordanaiMW  trial,  has  ao  legal  azistoaM  from  the  tiaia  it  is  thaa  wm^ 
aated.  aad  if  aoihiag  ia  doaa  at  the  time  that  tha  otae  is  aat  for  a  aetr 
trial,  he  loees  all  Jariadiotioa  over  it,  aad  oanaet  reTiva  tiie  Jadgmaat  hj 
■abaeqaeatly  taoatiag  kia  ^rerioas  oider  aettlag  it  aside.  Heaoa  «a 
azeootion  afterwards  issaad  ander  saeh  judgmeat  ia  Toid,  aad  it  outy  1m 
attacked  either  direotly  or  ooUaterally^  or  its  aaforoaaiaat  any  ba  an* 
joiaed. 
BxKjmoH  Ibboxd  vKdib  Void  JjrDauar  is  itself  absolataly  Toid,  aad  aiay 
ba  attacked  collaterally  ea  well  aa  direetly*  and  its  aaferoemaat  amy  hm 
reetrained  by  iajaaotioa. 

BxaOUTlON  IflSUBD  UKBSK  VOID  JUDOMXMT  —  RlDBUTaBT  BOHD  —  BBTOrrCb 

—  OoLLATBRAL  A'lTAOS.  —  Where  a  jadgment  apoa  which  aa  exeoatioa 
ia  iBsaed  aad  levied  ia  void,  the  party  giving  a  redelivery  boad,  aad 
thereby  obtaiaiag  the  right  to  retaia  poaiesuion  of  the  pn^erty  levied 
apoot  does  aol  thereby  estop  hiaiself  from  af  terwarda  assertiag»  eitiisr 
directly  or  eoUaterslly,  that  the  jadgmeat  aad  azeoatioa  are  abeolately 
void. 

J.  H.  Mechem^  for  the  plaintiff  in  error. 

T.  8.  Kirhpatrickf  for  the  defendants  in  error. 

VALSiffTiNB,  J.  Thie  was  an  aetion  brought  in  the  district 
eonrt  of  Jewell  County,  on  December  13, 1887,  by  Peter  Olson 
against  N.  Lindgrove  and  A.  Q.  Nunnally,  to  perpetually  en- 
join the  defendants  from  making  a  sale  of  certain  {personal 
property  belonging  to  Olson,  and  levied  on  by  the  defendant 
NunnaUy  as  constable  of  Center  township,  in  said  county, 
under  an  execution  issued  by  J.  W.  McBoberts,  a  justice  of 
the  peace  of  said  township,  upon  a  supposed  judgment  in 
flavor  of  Lindgrove,  as  the  judgment  creditori  and  against 
Olson,  as  the  judgment  debtor.  The  plaintiff,  Olson,  in  his 
petition  in  the  district  court,  sets  forth  and  alleges  that  the 
judgment  upon  which  the  execution  was  issued  was  rendered 
on  April  30,  1887,  and  he  attaches  a  certified  transcript  of  the 
judgment  and  the  proceedings  of  the  justice  of  the  peace  to 
his  petition,  and  makes  them  a  part  thereof.  This  transcript 
shows  that  the  trial  before  the  justice  was  had  on  April  28, 
1887,  and  then  follow  these  words:  **  After  bearing  arguments 
of  counsel,  and  taking  the  matter  under  consideration  until 
April  80,  1887";  and  then  follows  the  justice's  judgment, 
which  is  entered  without  any  further  date  being  given.  Olson 
further  alleges  in  his  petition,  and  shows  by  the  transcript, 
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that  on  May  4>  1887,  Biich  judgment  waa  sat  aaida  and  Tmeatedi 
mnd  a  new  trial  granted^  upon  a  motion  made  by  himaelf  for 
that  purpoaoi  upon  the  ground  of  n^wljr  diaoOTeied  evidenoe, 
and  ibe  new  trial  waa  aet  for  May  16, 1887.  But  it  is  alao 
aJkged  that  on  that  day  the  parties  appeared,  but  the  justice 
cf  the  peace  was  absent  from  his  office  and  from  the  township, 
and  nothing  further  waa  done  in  the  case.  The  transcript 
also  shows  that  on  November  8,  1887,  the  justice  of  the  peace 
attempted  to  set  aside  and  vacate  his  previous  order  setting 
aside  and  Tacating  the  aforesaid  judgment  and  granting  a 
aew  trial,  for  the  reason  that  the  aforesaid  motion  of  Olson's 
to  vacate  the  judgment  and  for  a  new  trial  was  not  *'  in  writ- 
ing as  agreed  upon.**  Upon  this  subject,  Olson  alleges  in  his 
petition  that  it  was  agreed  by  the  parties  at  the  time  that  the 
motion  might  be  made  orally.  Whether  Olson  or  his  counsel 
waa  present  or  not,  or  had  any  notice  when  this  last  order  of 
the  jnetice  was  made  attempting  to  set  aside  his  former  order 
Tacating  the  judgment  and  granting  a  new  trial,  the  transcript 
is  silent.  Other  allegations  are  contained  in  the  petition,  not 
necessary  to  be  stated  for  the  purposes  of  any  question  now 
presented  to  this  court.  This  petition  was  duly  verified  by 
affidavit.  The  defendants  answered,  setting  up  the  aforesaid 
judgment,  execution,  and  levy,  and  also  that  the  defendant 
gave  a  redelivery  bond,  on  account  of  which  he  was  permitted 
to  retain  the  possession  of  the  property  levied  on.  The  de- 
fondants  also  allege  in  their  answer  that  the  aforesaid  judg- 
ment was  rendered  on  April  28,  1887,  and  that  Olson  did  not 
make  any  motion  for  a  new  trial  within  five  days  thereafter; 
and  they  attach  a  certified  transcript  of  the  judgment  and 
proceedings  of  the  justice  of  the  peace  to  their  answer,  and 
make  the  same  a  part  thereof.  This  transcript  shows  pre- 
cisely the  same  as  the  one  attached  to  the  plaintiff's  petition, 
except  that  it  does  not  contain  the  words,  ^  after  hearing  ar- 
guments of  counsel,  and  taking  the  matter  under  considera- 
tion until  April  30, 1887.**  The  plaintiff  replied  to  this  answer 
by  filing  a  general  denial  Neither  the  answer  nor  the  reply 
was  verified  by  affidavit.  At  the  June  term  of  the  district 
court  in  1888,  the  defendants  made  and  presented  a  motion 
for  judgment  upon  the  pleadings,  which  motion  was  sustained, 
and  judgment  was  rendered  in  favor  of  the  defendants  and 
against  the  plaintiff  for  costs;  and  the  plaintiff,  as  plaintiff  in 
error,  brings  the  case  to  this  court  for  review. 
It  would  seem  to  us  that  the  judgment  of  the  district  court 
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is  erroneous  and  must  be  reversed.    For  the  paipoaas  of  tbm 
case,  it  must  be  assumed  either  that  the  judgment  of  the  JaetiiM 
of  the  peace  was  rendered  on  April  80,  1887,  or  that  there  warn 
an  issue  of  fact  presented  by  the  pleadings  of  the  parties  as  to 
whether  it  was  rendered  on  that  day  or  on  April  28, 1887;  and 
as  the  plaintiff  Olson  in  his  petition  alleged,  and  his  trans- 
script  showed,  that  the  judgment  was  rendered  on  April  80^ 
1887,  he  certainly  had  a  right,  either  to  have  this  allegation  to 
be  considered  as  true,  or  the  right  to  prove  the  same  by  evi- 
dence; provided,  of  course,  that  the  same  shall  be  considered 
as  material  in  the  case  and  as  controverted  by  the  defendants. 
We  shall  therefore  assume,  for  the  purposes  of  this  case,  that 
the  judgment  was  rendered  on  April  80,  1887.    We  shall  also 
assume,  for  the  purposes  of  this  case,  that  in  any  case  a  motion 
to  vacate  or  set  aside  a  decision  or  verdict  rendered  in  a  jus- 
tice's court  and  for  a  new  trial  must  be  made  within  five  days 
after  the  decision  or  verdict  is  rendered:  Justices'  Cods,  seo. 
110;  and  that  the  motion  should  be  in  writingi  but  that  ths 
parties  and  the  justice  may  waive  the  writing,  and  permit  ths 
motion  to  be  made  orally;  and  with  these  assumptions,  the  fol- 
lowing questions  arise:  Was  the.judgment  of  the  justice  of  the 
peace  a  valid  and  subsisting  judgment  at  the  time  when  the 
execution  in  question  in  this  case  was  levied  on  Olson's  prop- 
erty 7    And  did  be,  by  giving  the  redelivery  bond,  estop  him- 
self from  questioning  its  validity  7    The  judgment,  if  rendered 
on  April  80,  1887,  as  alleged  by  the  plaintiff  and  shown  by  his 
transcript,  was  certainly  vacated  and  set  aside  on  May  4, 
1887,  and  therefore  at  that  time  it  ceased  to  have  any  legal 
existence.    The  action,  however,  was  still  pending  before  ths 
justice  of  the  peace,  and  the  case  was  set  for  a  second  trial  on 
May  16,  1887;  but  on  that  day  the  justice  of  the  peaoe  was 
absent  from  his  office  and  from  the  township,  and  nothing 
was  done  in  the  case,  and  therefore,  under  the  authorities,  ths 
justice  lost  all  jurisdiction  of  the  case:  Martin  v.  FaleMf  18  Ms. 
23;  36  Am.  Dec.  693;  Flint  v.  Oault,  15  Hun,  213;  Ljfnaky  r. 
Fendegrast,  2  B.  D.  Smith,  43;  Downer  v.  HoUister,  14  N.  H. 
122;  40  Am.  Dec.  175;  12  Am.  &  Eng.  Bncy.  of  Law,  402,  and 
cases  there  cited.    And  the  subsequent  order  of  the  justice  of 
the  peace  attempting  to  vacate  his  former  order  vacating  the 
judgment  and  granting  a  new  trial  certainly  oould  not  revive 
or  resuscitate  the  former  defunct  judgment    There  being, 
then,  no  valid  judgment  in  existence  to  uphold  the  execution 
when  the  same  was  levied  upon  Olson's  property,  the  execu- 
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tkKi  WM  itoelf  absolatalj  void,  and  it  may  be  attacked  col- 
laterally as  wall  as  directly,  and  its  enforcement  be  restrained 
by  injunction:  1  Freeman  on  Bzecntions,  sec.  20;  12  Am.  & 
Eng.  Ency.  of  Law,  400,  401;  Ifttsottn  Pae.  Ry  Co.  y.  Reid,  34 
Kan.  410,  4ia 

It  18  further  claimed  by  the  defendants,  lindgrove  and  Nun- 
nally,  thai  the  plaintiff,  Olson,  who  was  defendant  in  the  exe- 
cution, and  whose  property  was  leyied  on,  is  estopped  from 
claiming  that  the  judgment  of  the  justice  of  the  peace  is  Yoid, 
lor  the  reaaon  that  he  gave  a  redelivery  or  forthcoming  bond, 
and  was  thereby  permitted  to  retain  the  possession  of  the  prop- 
erty levied  on;  and  several  authorities  are  cited  as  authority 
for  this  claim,  among  which  are  certain  decisions  rendered  by 
this  conrt:  Sponefibarger  ▼.  L$merty  28  Kan.  65;  Hasctvn  v. 
Sizer,  23  Kan.  810;  Wdf  ▼.  Hahn,  28  Kan;  588;  Ooie  T.  SUsU, 
84  Kan.  90.    These  cases  have  no  application  to  the  present 
case.     These  cases  have  nothing  to  do  with  void  judgments, 
void  execations,  or  void  levies,  but  go  only  to  this  extent: 
where  property  of  the  defendant  is  levied  upon  by  an  ofBcer 
under  judicial  process,  and  the  defendant,  or  any  one  for  him, 
afterward  gives  a  redelivery  or  forthcoming  bond,  the  party 
^ving  such  bond,  or  procuring  it  to  be  given,  is  estopped  from 
afterward  asserting  title  to  the  property  in  any  person  other 
than  the  defendant  in  the  process.    But  where  a  judgment 
upon  which  an  execution  is  issued  and  levied  is  v<ad,  which 
renders  all  the  subsequent  proceedings  void,  the  party  giving 
the  redelivery  bond,  and  thereby  obtaining  the  right  to  retain 
the  possession  of  the  property  levied  on,  does  not  thereby 
estop  himself  from  afterward  asserting,  either  directly  or  col* 
lateraUy,  that  the  judgment  and  all  things  depending  thereon 
are  utterly  and  absolutely  null  and  void:  2  Freeman  on  Exe- 
cutions, sec.  264;  Earl  v.  Camp,  16  Wend.  562;  P^rry  v.  IFO- 
liaiiw,  89  Wis.  889;  Buckingham  v.  Bailey,  4  Smedes  &  M.  538; 
Ex  parte  Cheatham,  6  Ark.  531;  Newburg  v.  Jlfuns&oioer,  29  Ohio 
8t  617;  28  Am.  Rep.  769;   Van  Cleave  v.  HawaHh,  5  Ala.  188; 
Page  v.  Ooleman,9  Port.  275.  We  do  not  hold  in  this  case  that  a 
party  after  giving  a  redelivery  or  forthcoming  bond  may  then 
interpose  objections  because  of  any  mere  irregularities  in  any 
ef  the  prior  proceedings;  but  we  simply  hold  that  a  party 
giving  such  a  bond  is  not  estopped  from  afterward  asserting 
that  all  the  prior  proceedings  are  absolutely  and  utterly  void. 
The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial 
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Exsconoif^lifVMV  ov  Toit>  IvMnonw.  —  Aft  mnoMm 
iniift  be  npporlod  Iqr  a  ^ralld  ]«4ginMlc  WkUt  t.  JW<t  Iiiwfty  <ifc  Cbu.  99 
W.  ya.38ft|eAm.8ia«p.tfa  A  Tilid  judgm—l  li  niBiiiify  to  mppmt 
a  nle  «nder  •zaoatloas  Lowrp  T.  JhM%  6  ftoK  (La.)  19t|  S9 
666;  rofiw^T.  MeKnIgki,  »&  Mott.  ««7;  61  AflL  Dm.  iKK 
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ICAUOioim  PBonoonov— PioBABUi  OAon— Adtsob  «v  Ai 
Where  there  ie  probable  canae  lor  ooauiieneiiif  a  proeeentUHi  fi 
eiooa  treapaMi  and  the  proeeontor,  aotLng  ttpoa  the  adTioe  of  attorneys 
and  believing  there  ia  probable  oiuiaeb  in  good  fdth  tad  withoat  ma^&om 
oaaaea  the  arreat  and  proeeeation,  he  U  net  liable  to  the  defendant  for 
nalieioaa  proteontion,  notwithstanding  one  «f  hia  pnrpoeeo  in  irnTinj 
the  arreet  waa  to  prevent  the  eonstrootion  of  a  boilding  on  hia  land* 

MaUCDOUS     Pb0810UTIOH-~PbOBABLB     CaOSI — EHVOBOKMBin     ov    Gmb 

BiOBT.-^  An  arrest  and  proseoatbn  institnted  merely  to  enforoe  a  civil 
right  ia  without  probable  oanse*  and  rendete  the  proaeentor  liafalo  for 
malioioas  proseotttioo. 
TnxAL  —  F1HDINQ8  ^  VxBDior — LmBrBRATiov. — Where  the  findinga  will 
fairly  admit  of  an  interpretotion  whioh  will  make  them  harmoniona  wiA 
one  another  and  with  the  general  Terdiot^  that  interpretation  alionld  Im 
given,  rather  than  one  which  will  overturn  and  destroy  both  the  And* 
inga  and  the  verdiol 

Action  for  malicioas  prosecutioD.  linnington  caneed  ihd 
arrest  and  prosecution  of  Jackson  upon  a  charge  of  malicious 
trespass,  and  after  the  acquittal  of  the  latter,  he  instituted  thia 
action  against  Linnington.  The  Jury  returned  a  general  m* 
diet  for  defendant,  and  also  the  following  findings  of  fact:  **  Q. 
Was  the  object  of  the  defendant  in  prosecuting  the  plaintiff  to 
prevent  the  plaintiff  from  building  a  building  on  said  lot  18  f 
A.  Yes;  and  to  prevent  any  one  getting  possession  before  a 
pending  contract  was  consummated.  Q.  At  the  time  of  said 
prosecution,  on  December  13,  1887,  did  the  defendant  have 
reasonable  grounds  to  believe  that  the  plaintiff  had  committed 
the  offense  charged?  A.  Yes.  Q.  Did  the  defendant  act 
upon  the  advice  of  his  attorneys,  after  a  full  consultation  and 
statement  of  the  facts,  in  commencing  said  prosecution?  A. 
Yes.  Q.  Was  there  probable  cause  for  commencing  said 
prosecution?  A.  Yes.  Q.  Was  said  prosecution  malicious 
on  part  of  defendant,  or  did  he  act  with  malice  toward  plain- 
tiff, bringing  said  action?  A.  No.  Q.  Did  plaintiff  suffer 
any  damage  from  imprisonment?  A.  No.  Q.  If  the  last 
question  is  answered  in  the  affirmative,  state  how  much*    A. 
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Ka(  an  J.  Q,  How  mach  time  did  the  pliontiff  loie  tnmi  hie 
hoeioeas  by  reason  of  his  arrest,  if  anyf  A.  One  day,  Q. 
How  much,  if  anything,  did  plaintiff  pay  oat  in  attorney's 
fees  for  his  separate  defense  in  said  action?  A.  Twenty 
dollars.  Q.  If  question  No.  —  is  answered  in  the  afiSrmative, 
how  iiiQoh  do  yon  allow  for  timoi  if  anything?  A.  Not  any- 
thing.** 

W.  D.  WM  and  Orami  Harring^on^  for  the  plaintiff  in  ernnr. 

W.  I.  StMari  and  8.  L.  Byan^  for  the  defendant  in  error. 

JoHNSdOMi  J,  The  evidenoe  in  the  ease  is  not  preserred, 
bat  the  reeoord  contains  a  short  statement  of  what  the  evidence 
offered  by  the  parties  tended  to  show,  and  that  is  saffioient  to 
raise  the  qnestiona  which  the  plaintiff  desires  to  present  upon 
the  testimony  and  findings.  Complaint  ia  first  made  of  the 
refnsal  of  instructiona  reqaested,  as  well  as  the  giving  of  in- 
structiona  which  were  objected  ta  While  a  general  complaint 
is  made,  the  plaintiff  &ils  to  indicate  what  the  specific  objeo- 
tions  are,  or  to  pdnt  out  wherein  the  ralings  are  deemed  by 
him  to  be  erroneoas. 

The  charge  given  appears  to  embody  all  material  and  cor- 
rect instructions  that  were  requested,  and  to  fairly  present  the 
case  to  the  jury.  One  request  which  raises  the  same  question  as 
is  raised  upon  the  findings  was,  that  if  the  jury  found  that  the 
purpose  of  the  defendant  in  bringing  the  prosecution  was  to  pre- 
vent the  plaintiff  from  building  a  house,  ttien  such  a  prosecution 
was  without  probable  cause.  This  instruction  was  modified 
by  the  oouri.  After  defining  the  offense  of  malicious  trespass, 
and  what  facts  would  be  sufficient  to  constitute  probable  cause 
for  the  institution  of  a  prosecution  therefor,  the  court  charged 
that  "if  said  prosecution  was  instituted  merely  to  prevent  the 
plaintiff  herein  from  erecting  a  building  on  the  lot  in  contro- 
versy, such  fact  would  not  constitute  probable  cause  for  com- 
mencing the  prosecution."  Thia  was  a  proper  modification. 
If  the  sole  purpose  of  the  prosecution  was  to  prevent  the  erec- 
tion of  a  building,  it  would  not  have  been  justified.  The  con- 
struction of  the  house,  however,  appears  to  have  involved  the 
digging  and  preparation  of  a  fbundation,  and  hence  the  de- 
fendant may  have  desired  not  only  to  prevent  the  erection  of 
a  building,  but  also  intended  to  prosecute  and  prevent  the 
offense  which  had  been  eommitted,  and  the  further  commis- 
uoD  of  the  same.  Evidence  was  given  tending  to  show  that 
the  de&ndant  notified  the  plaintiff  that  the  lot  upon  which  he 
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was  Slgf^ng^  and  from  which  he  was  remoying  day  and  dirt^ 
belonged  to  him,  and  warned  him  against  farther  trespaastng 
there;  but  notwithstanding  this  warning,  he  refused  to  quit 
work,  and  further  continued  to  trespass  upon  the  defendant's 
property.  There  was  also  testimony  that  the  defendant^  before 
he  commenced  the  prosecution,  oounseled  with  attorneys,  and 
after  presenting  them  with  a  full  statement  of  all  the  facts,  they 
advised  him  that  the  plaintiff  was  guilty  of  the  offense,  «nd 
that  the  prosecution  oould  be  maintained.  Acting  on  their 
advice,  he,  in  good  &ith  and  without  malice,  belieying  the 
action  oould  be  maintained,  and  that  there  was  probable  oanae 
for  making  the  charge,  began  the  prosecution.  And  if  there 
was  probable  cause  for  commencing  the  prosecution,  and  he, 
acting  upon  the  advice  of  attorneys,  in  good  faith  believed 
there  was  probable  cause,  and  if  in  good  foith  and  without 
malice  he  caused  the  arrest  and  prosecution  of  the  defendant, 
the  fact  that  he  may  also  have  desired  to  prevent  the  oon- 
struction  of  the  building  upon  the  lot  would  not  entitle  the 
plaintiff  to  recover.  On  the  other  hand,  if  his  sole  purpose 
was  to  prevent  the  erection  of  a  building,  or  the  mere  enforoe- 
ment  of  a  dvil  right,  then  the  arrest  and  prosecution  would 
be  without  probable  cause,  for  which  the  defendant  would  be 
liable. 

In  one  of  the  findings  returned  by  the  jury,  it  is  stated  that 
the  object  of  the  defendant  was  to  prevent  the  plaintiff  from 
erecting  a  building  on  his  land;  and  the  plaintiff  oontends 
that  this  finding  entitled  the  plaintiff  to  a  recovery.     The 
finding,  however,  when  construed  in  connection  with  the 
others  returned  by  the  jury,  shows  that  this  was  not  the  only 
object  of  the  defendant  in  beginning  the  prosecution,  but  that 
he  acted  in  good  faith  and  without  malice  in  the  instituticm 
of  the  prosecution.    It  is  found  that  he  had  reasonable  grounds 
to  believe  that  the  plaintiff  had  committed  the  offense  charged ; 
that  he  acted  upon  the  advice  of  his  attorneys,  after  a  full 
consultation  and  a  statement  of  all  the  material  fiusts,  and 
that  he  relied  upon  the  advice  of  the  attorneys  in  bringing 
the  action;  and  also  that  there  was  probable  cause  for  the 
commencement  of  the  prosecution.    If  the  findings  will  fairly 
admit  of  an  interpretation  which  will  make  them  harmonious 
with  each  other  and  with  the  general  verdict,  that  intetjteta 
tion  should  be  given,  rather  than  one  which  will  overturn  and 
destroy  the  findings  and  verdict:  8i.  Loui$  etc  Bfj/  Co.  t.  Afts, 
88  Kan.  404;  CAiuhi  Am.  Ry  Oo.  v.  JVoy,  48  Kan.  76a    The 
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indlngB  maj  fidrly  be  oonstitied  to  show  Uiat  the  defendant 
instituted  the  proeecntion  in  good  fidth,  to  punish  the  plaintiff 
for  the  offenBe  charged  against  him.  Although  he  desired  to 
prevent  the  building  of  a  house,  he  also  desired  and  intended 
to  ixrocore  the  punishment  of  a  publio  ofbnse,  and  to  pre* 
Tent  the  further  commission  of  the  same.  The  digging  up 
of  the  day  and  dirt,  and  the  remoyal  of  the  same  from  the 
defendant's  land  without  consent  or  right,  constituted  prob- 
able cause,  and  it  also  constituted  a  part  of  the  construction  of 
the  house.  We  think  the  findings  may  be  fairly  harmonised 
each  other  and  with  the  general  verdict. 
The  judgment  of  the  district  court  will  be  afllrmed. 


Mauoioub  Pbosboutiov — RbiTXho  o«  AxmoM  or  Couhbbl  ab  Fbobablb 
Quna. — Wh«r6  defencUuiti  in  an  action  for  malioioas  proieoationy  has  laid  aU 
Iha  faota  before  oonnaely  and  haa  aotod  In  good  faith  upon  tho  adrioa  givan^ 
«Ua  axonorataa  him  from  liabilitj:  Adaim  r.  BSektuO,  126  Lid.  210|  29  Am. 
8t  Rop.  670,  and  notei  Paddoekr.  WaUt,  116  Ind.  146|  0  Am.  81  Bep. 
M;  and  notoi  nota  to  Boeger  t.  LtmgmtUrff,  10  Am.  8l  Rap.  1271  Smitk  T. 
WiUter,  126  Pa.  81  468.  For  monographio  nota  on  tha  aabjaet  of  malioiooa 
praecation  of  ehaigat  of  orimab  aea  Bou  t.  Hkoomt  26  Am»  81  Rap.  pp.  127- 
164. 

ICauoious  PaoswnrnoB -— Abbut  nr  Oirn  AoiROV. -— An  aotion  for  malU 
«iam  proaeention  wiU  not  lla  for  proaaonting  a  diil  anil  nnlaaa  tiia  dafaad* 
aat  haa  vpoii  anoh  proaaention  bean  arreatad  without  aaaaa^  or  mada  ta  anf* 
fw  aomo  othar  apaoial  grJaTanoai  FatU  t.  /mlq!^  4  ISU  J.  L.*  S30|  7  Am, 
Daa.  60S|  nota  to  ITOikomT.  ITimftr,  14  Am.  Daa^  600|  astoMbd  asla  to 
MtOmrdh  w.  M^EMtg*  44  Am.  Bap.  S4A. 


Goz  V.  Gbubr 

\m  KAviAi,  tta] 

Fashrbsbip—  Tod  OomAor  nr  Soannve  FAnvn— Poauo  Fiouor. 
— Whara  a  mambar  of  a  partnanUp  diaa  laaring  minor  ahfldm»  an 
agraamantanttradintobatwaanhiaanniTing  partnar,  hia  widow,  and  hia 
iadiTidnal  araditora»  that  the  anrriTing  partner  ahall  retain  the  partnar- 
ahip  proparfy  withoat  adminfatiation,  and  ahall  pay  a  pro  mfa  ahare  of 
the  individnal  indebtedneaa  of  hia  daoeaaed  partner,  la  Toid  aa  against 
pnblio  poli^,  tiie  poUoy  of  the  probata  law,  and  ^e  interaati  of  anoh 
eliildfoni  and  a  praouae  baaed  npen  aoeh  agroomant  eannel  be 


/•  D.  JfeOIrwfijr ofii  0.  A.  Cheney^ Ibr  the plalnttiTin  error. 

i«  A.  Hairru  omd  Hmwy  E.  Harru^  tot  the  defendant  in 
tmr. 


aOA  Cox  9.  Gbubb. 

SncpsoVy  a    The  material  faeta  an^  that  Obx  and  Krmat 
were  parinera,  doing  a  small  botcher  baaiaeaB  in  the  to«ro  of 
Fulton,  in  Bourbon  Connty.    January  6»  1888,  Bmat  died  in- 
testate, leaving  a  widow  and  some  minor  ohildren.    Ai  tbm 
death  of  Brnst  the  partnership  owed  no  debts,  and  had 
hand  tools  and  stock  of  the  value  of  several  hundred  doll] 
Individually  Brnst  was  indebted    to  several  creditors,  And 
owed  Grubb  about  $207,  and  the  only  means  of  payment  ^ras 
the  intestate's  interest  in  the  partnership  property.    Shortljr 
after  the  death  of  Brnst,  an  attempt  was  made  to  settle  np 
the  affairs  of  his  estate  without  having  administration  theraoo, 
and  for  that  purpose  it  was  proposed  that  the  said  Cox  retain 
the  Brnst  share  of  the  partnership  property,  and  pay  a  pr0 
rata  share  to  each  of  the  creditors,  the  said  Grubb  being  one  of 
them;  the  value  of  the  assets  belonging  to  the  estate  of  tbo 
said  Brnst  being  found  to  amount  to  about  fifty  oents  npon 
the  dollar  of  his  debts.    To  this  the  widow  of  Bmst^  a  partial 
meeting  of  the  creditors,  and  the  said  Cox,  all  assented.    The 
amount  due  Grubb  by  Ernst  was  $206.60,  and  this  suit  was 
for  such  pro  rata  amonnt,  or  one  halt    The  defendant,  Cox^ 
made  the  promise  to  pay  this  pro  rata  amount,  believing  that 
if  all  the  creditors  assented  it  could  be  legally  done;  but  find- 
ing there  were  other  creditors,  he  refused  to  do  so,  and  did  not 
pay  Grubb.    Alter  a  while  an  administrator  was  appointed^ 
who  took  possession  of  the  assets  of  the  estate  of  Brnst,  and 
disposed  of  the  same  by  selling  to  defendant,  Ooz,  he  acooanfc* 
ing  for  all  of  the  property,  including  some  after-accruing 
profits,  with  the  administrator.    The  plaintiff  below,  Grubb, 
had  judgment,  and  Cox  brings  the  case  here  for  review,  a  new 
trial  having  been  denied. 

The  questions  are:  Was  the  promise  of  Cox  to  pay  Grubb 
based  upon  a  valid  consideration?  and  if  so,  was  it  binding, 
when  not  in  writing,  it  being  conceded  that  it  was  in  parol 
only?  Another  serious  question  is:  Can  such  a  contract  be 
upheld  unless  the  minor  heirs  are  represented,  and  unless  such 
a  disposition  of  the  estate  of  the  deceased  person  is  authorised 
or  ratified  by  the  probate  court?  The  case  of  Ravcnscraft  v. 
Prattf  22  Kan.  20,  holds  that  a  sale  made  by  the  widow  of  a 
deceased  partner,  who  had  been  appointed  administratrix  of 
her  husband's  estate,  to  the  surviving  partner,  of  all  the  de- 
ceased partner's  interest  in  the  partnership,  consisting  of  tan- 
ning  and  the  hide  and  leather  business,  was  illegal  and  void* 
In  this  case  the  deceased  partner  left  a  widow  and  four  chil* 
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dtetL  In  the  case  of  8pedM  V.  CoUiixB^  81  Tex.  218,  it  Is  held 
that  a  contract  by  the  husbaDd  to  convey  his  deceased  wife's 
land,  ^'  as  soon  as  administration  is  had  upon  said  estata,**  is 
Toid  as  against  public  policy,  since  the  husband  can  neither 
bind  the  estate  nor  the  course  of  administration.  The  record 
in  this  Texas  case  does  not  disclose  whether  there  were  other 
heirs,  or  whether  there  were  debts  against  the  estate  of  the  do* 
ceased  wife. 

In  the  Ravenscraft  case  the  widow  was  administratrix,  and 
the  deceased  partner  left  other  heirs.    In  the  Texas  case,  the 
surviving  husband  was  the  sole  heir,  but  was  not  the  admin- 
istrator  when  he  made  the  contract  for  sale.    In  this  case, 
the  deceased  partner  left  a  widow  and  minor  heirs,  but  at  the 
time  this  promise  was  made  there  was  no  administration. 
The  cases  cited  go  upon  the  theory  that  such  a  contract  is 
against  public  policy,  for  the  reasons  that  the  statutes  provide 
a  tribunal  whose  duty  it  is  to  supervise  the  settlement  of  the 
estates  of  all  deceased  persons,  and  whose  special  duty  it  is  to 
protect  the  interests  of  minor  children  and  heirs.    No  contract 
can  be  made  respecting  the  assets  of  a  deceased  person's  estate, 
except  by  the  authority  and  with  the  approval  of  the  probate 
court,  and  only  then  to  the  extent  authorized  or  permitted  by 
the  laws  of  the  state*    In  the  absence  of  administration,  no 
heir  can  make  a  contract  that  will  be  binding.    No  stipulation 
could  be  entered  into  by  the  widow  that  would  bind  the  minor 
heirs  in  any  matter  respecting  the  settlement  of  the  estate  or 
its  property  or  its  debts.    The  law  fixes  the  manner  of  admin- 
istration; it  imposes  certain  restrictions  upon  th^  sale  of  the 
assets  of  an  estate,  and  even  when  the  sale  is  authorised  by 
law,  and  ordered  by  the  probate  court,  the  sale  and  its  terms 
and  its  methods  are  still  Subject  to  the  approval  of  the  eourt 
ordering  it    No  person  interested  in  the  estate  oan,  by  con- 
tract, ttssentj  or  silencSi  create  other  methods  of  selling  the  aih 
sets  of  the  estate  than  those  prescribed  by  the  law.    To  permit 
tliis  in  any  one  instance  Would  withdraw  all  the  safeguards 
and  beneficent  restrictions  that  the  law  imposes  tot  the  protec- 
tion of  the  interests  of  minor  and  non-resident  heirs.    The 
widow  could  not  make  any  contract  that  would  bind  the  minor 
heirs;  she  could  make  no  contract  pledging  the  coarse  of  the 
administration  of  the  law  respecting  the  settiement  of  the  es- 
tate of  a  deceased  person.    Public  policy,  the  policy  of  the 
probate  law,  and  the  interests  of  minor  children  in  the  estates 
of  their  deceased  parents,  all  forbid  such  contracts  as  the  one 
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made  in  tbiB  case.  This  partJciiIar  contract  was  Illegal,  and 
the  promiBe  of  Grubby  being  a  part  and  parcel  of  it^  was  illegal 
and  void. 

We  recommend  that  the  judgment  bo  lOToraed,  and  the 
oauee  remanded  for  farther  prooeedinga. 

By  the  Court.    It  is  so  ordered. 


OoHTRACTni  ^  Control  ov  DaosDurT's  Bbtatis  by.  —  Exteatary  oontmol* 
made  to  oontrol  the  distribatioii  of  a  man's  estate  after  bis  death  are  Toidi 
Needlea  r.  NeedUs,  7  Ohio  8t.  432;  70  Am.  Dee.  85^  and  note.  Fer  adisQus- 
sion  of  the  ralidity  of  oontraots  oostinff  eonrts  of  Jnrisdlotioii,  see  eoEteaded 
notes  to  UUer  r.  Travelers  Ine.  Ok,  8  Am.  8t.  Rep^  92i|  Wm/km  U.mih. 
T.  Diekhuon,  13  Am.  Bep.  897. 


ShBLLABABQBB   V.    MOTTIK. 

[47  Kambab,  4BL1 

FluvDUDiifT  CovTiT AKon  ~~  Obatsel  Mortoaoi  to  Sbcvbi  FoTuaa  LaaAi» 
SERnon.  —  A  chattel  mortgage  execnted  by  an  insolTsnt  debtOTy  traas- 
f erring  or  conreying  his  property  to  an  attorney,  or  to  some  one  for  the 
benefit  of  the  attorney,  for  fatare  legal  services  to  be  rendered  in  what- 
eyer  litigation  the  debtor  might  thereafter  be  engaged,  is  frandolent  and 
void  as  to  the  debtor's  creditors,  and  its  execution  is  ground  for  the  iasn- 
anoe  of  attachments  against  him. 

Jeimare  and  Jetmore^  for  the  plaintiffs  in  error. 

Theodore  Lainy^  for  the  defendants  in  error. 

HoBTON,  C.  J.  From  December  8,  1887,  to  March  28,  1889, 
F.  J.  Mottin  and  Ferd.  Mottin,  partners  as  Mottin  Brothers, 
were  engaged  in  the  general  merchandise  business  at  Clyde, 
in  Cloud  County,  in  this  state.  At  the  time  of  commencing 
business  the  Mottin  Brothers  were  worth  from  fifteen  thousand 
to  twenty-one  thousand  dollars.  About  midnight  of  Friday, 
March  22,  1889,  being  insolvent,  they  made  a  general  assign- 
ment  to  C.  W.  Van  De  Mark.  The  assignment  was  dated 
March  23,  1889.  It  included  their  stock  of  goods,  etc.,  fur- 
niture, fixtures,  real  estate,  and  equities  of  both  partners, 
not  exempt  by  law.  The  sworn  schedule  of  liabilities  showed 
a  firm  or  partnership  indebtedness  of  $12,524.94.  At  the  time, 
F.  J.  Mottin  had  debts  secured  by  mortgages  upon  his  indi- 
vidual estate  of  $6,884.  On  March  21,  1889,  they  execnted  to 
the  Van  De  Mark  brothers  a  chattel  mortgage  of  $684.70  upon 
their  stock  of  goods.    On  March  22,  1889,  they  also  gave 
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another  chattel  mortgage  for  five  hundred  doUars  to  the  Van 
De  Mark  Brothere,  covering  their  entire  stock.  This  was  giren 
to  secure  a  note  for  attorney's  fees.  On  April  8  and  9, 1889, 
varioas  creditors  of  the  Mottin  Brothers  commenced  actions 
against  them  for  large  snms  of  money  alleged  to  be  due,  and 
attachments  were  also  issaed  in  all  of  these  actions  against 
the  property  of  the  defendants.  Their  stock,  fdmitare,  fix* 
tores,  etc.,  were  attached,  and  appraised  at  $9,991.61.  All  of 
the  foregoing  cases  involve  the  same  questions,  and  therefore 
are  consideTed  together. 

The  affidavits  for  attachments  alleged,  among  other  things, 
that  *'  said  defendants,  F.  J.  Mottin  and  Ferd.  Mottin,  part- 
ners as  Mottin  Brothers,  were  about  to  assign,  remove,  and 
dispose  of  their  property,  or  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  their  creditors,  and  had  assigned, 
removed,  and  disposed  of  their  property,  or  a  part  thereof| 
with  the  intent  to  defraud,  hinder,  and  delay  their  creditors, 
and  fraudulently  contracted  the  debt  and  incurred  the  liability 
and  obligation  for  which  the  actions  were  brought.^' 

The  Mottin  Brothers  filed  their  motion  to  vacate  and  dismiss 
the  attachment  proceedings,  principally  for  the  reason  that 
the  grounds  for  the  attachments  alleged  in  the  affidavits  were 
not  true.  The  motion  to  vacate  and  dismiss  the  attachment 
proceedings  was  heard  at  the  April  term  of  the  court  for  1889, 
and  after  hearing  the  evidence  and  arguments  in  the  caseSi 
the  motion  was  sustained,  and  all  of  the  attachments  were  va« 
Gated  and  dismissed.  The  plaintiffs  below  excepted,  and  com- 
plain of  the  rulings  of  the  court  below. 

Various  errors  are  alleged,  but  we  need  refer  to  one  only. 
The  chattel  mortgage  dated  March  22,  1889,  for  five  hundred 
dollars,  was  not  executed  antil  the  Mottin  Brothers  had  deter- 
mined to  make  an  assignment  of  their  property,  and  was  exe- 
cuted at  about  the  same  time.  The  Van  De  Mark  Brothers 
agreed  to  secure  Theodore  Laing  as  the  attorney  for  the  Mot- 
tin Brothers,  and  they  agreed  to  become  responsible  to  him 
for  his  advice,  services,  etc.,  as  the  attorney  for  them.  Ferd. 
Hottin  stated,  among  other  things,  as  follows:  **  That  Laing 
was  employed  by  the  Van  De  Mark  Brothers  as  attorney  for 
him  and  his  brother;  that  he  thought  he  would  need  legal 
advice  before  he  got  through  the  assignment.*' 
C.  W.  Van  De  Mark  testified  as  follows:  — 
''  Q.  For  what  was  the  note  and  mortgage  of  five  hundred 
dollars  given  by  Mottin  Brothers  to  Van  De  Mark  Brothers? 
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A.  Weill  I  ean  explain  the  whole  thing.    I  donH  like  to  an- 
•war  in  any  other  way, 

'^Q.  Go  on.    A.  Mottin  Brothers  came  to  me  and  spolM 
ahout  their  difficulties, —bills  coming  dae  and  trade  beioK 
slack;  and  they  did  n*t  see  how  they  were  going  to  meet  their 
bills;  did  n't  see  what  they  were  going  to  do,  and  thought  they 
would  probably  have  trouble  with  some  of  their  creditors  when. 
their  bills  came  due,  and  was  consulting  me  frequently  about 
it.    I  told  them  that  I  did  n't  feel  competent  to  ffve  them  ad- 
vice about  it;  that  they  had  better  see  some  attorney  that 
could  advise  them  better  than  I  could  in  the  matter,  and  thej* 
said  they  was  n't  acquainted  with  any,  and  I  mentioned  the 
names  of  several  parties  in  Concordia,  attorneys,  and  I  men- 
tioned Mr.  Laing's  name,  and  they  wanted  I  should  go  and 
see  Mr.  Laing  for  them,  and  employ  him  as  counsel  in  theee 
matters,  or.  in  any  other  matters  that  might  come  up.    I  went 
to  Concordia  and  saw  Mr.  Laing  and  told  him  what  they 
wanted,  and  told  him  about  their  condition  so  far  as  I  knew 
that  they  were  in;  that  they  had  n't  got  any  money  at  that 
time.    Mr.  Laing  told  me  that  if  Van  De  Mark  Brothers  would 
guarantee  the  fee  it  would  be  all  right;  told  me  how  much  h# 
would  want  as  their  attorney  in  any  matters  that  might  ooina 
up  in  relation  to  their  business. 

''Q.  What  sum  did  he  namef  A.  Five  hundred  doUara. 
I  then  went  back  and  told  Mr.  Mottin  what  Mr.  Laing  had 
said,  and  that  I  would  guarantee  this,  providing  that  they 
would  give  Van  De  Mark  Brothers  a  mortgage  for  secarity» 
but  that  we  would  n't  guarantee  it  without  some  seonrityy  snA 
the  note  and  mortgage  we^  given  for  that  purpose. 

''Q.  Did  Jrdu  notify  Mr.  Laing  of  the  result,  and  let  him 
know  that  he  was  employed  linder  those  circumstances?  A. 
I  did." 

Theodora  Laing  testified  that  ^  the  fee  was  taken  in  fbll 
payment  of  all  their  services  to  Mottin  Brothers  in  all  of  the 
business  they  had,  and  anything  that  might  come  up  in  which 
they  wend  affected."  It  therefore  clearly  appears  from  the 
evidence  that  the  mortgage  of  five  hundred  dollars,  which  was 
given  for  attorney's  fee,  was  partly  for  future  Services;  that  is, 
the  mortgage  was  for  services  part  of  which,  and  most  of  which 
according  to  the  evidence,  were  to  be  rendered  in  the  future. 
Therefore,  while  the  Mottin  Brothers  were  in  an  insolvent  con- 
dition, they  created,  or  attempted  to  create,  a  new  debt  for 
something  to  be  performed  in  the  future,  and  tried  to  pay  it 
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wifli  property  whieb  shoold  liftre  be^n  d^yot^  to  t})e  ps^ji^ppt 
of  iMf  debts  then  existbig.    This  mortgage,  therefor^,  f^^MfMlf P^ 
be  tustaiDed,  and  tbe  making  of  this  mortgage  i^^iihQd 
gnumd  for  th^  issnanoe  of  the  attaohments.    It  wpnld  b«  ^ 
fraud  upon  credifora  to  permit  an  insolvent  debtor  Xq  plape 
his  property  beyond  thdr  reach  by  transferring  or  flOA^eying 
it  to  an  attorney,  or  to  some  one  for  the  benefit  of  the  attorpey, 
for  fntare  legal  services,  to  be  rendered  in  whatever  litigi^ti^n 
the  debtor  might  thereafter  be  engaged :   Winfield  Nat,  Bank  v. 
Croco,  46  Kan.  629;  Orain  v.  Oould,  46  111.  294;  HiU  v.  Affnew, 
12  Fed.  Rep.  280;  NiehoU  ▼.  UeEwefiy  17  N.  Y.  22.    The  mort- 
gagors and  the  mortgagees  were  fally  acquainted  with  the 
purpose  of  fhe  mortgage,  and  were  involved,  as  well  as  the 
attorney,  in  fhe  scheme  to  contract  for  future  legal  services 
and  to  transfer  snfllcient  property  from  the  Mottin  Brothers, 
]UBt  abont  the  time  of  the  making  of  the  assignment,  to  pay 
for  such  future  services.    There  were  no  innocent  parties  in 
this  traneaction.    The  assignee,  C.  W.  Van  De  Mark,  did  not 
join  in  the  motion  to  vacate  the  attachments,  or  ask  for  the 
discharge  of  the  stock,  etc.,  from  the  attachments;  therefore, 
all  that  is  before  us  for  decisiQu  is  the  error  of  the  court  in 
vacating  the  attachments  against  the  Mottin  Brothef  s.    The 
orders  vacating  and  setting  aside  the  attachments  in  all  of  the 
above  cases  will  be  reversed,  and  the  cases  will  be  repianded, 
with  direction  to  the  district  court  to  reinstate  the  c^es,  and 
to  overrule  the  several  motions  to  vacate  and  dimiss. 


Fbaudulvnt  OoHVSTMron — Mortgaoks  to  Ssccms  Fotubi  ^tahob. 
-~  Wbeiher  a  mortgage  to  toeuro  fiitare  advaDoes  is  frandnlent  dependa  upon 
tha  attandtng  droanutHioeas  Badkm  r.  TuctBr,  1  Piek.  8S9;  11  Am.  Daa 
vs.  and  note.  Sea  nota  to  PeMone  v.  Orinoold^  10  Am.'Dao.  10^  109,  for  a 
diieiiaaioii  of  tha  validity  of  mortgagep  to  secara  futora  adranoaa. 


Linn  County  Bank  v.  Hopkins* 

Kr  KAHBAa,  Ma.j 

BoavBAD^TBAon  or  Laho  Wmcn  Coambr.  —  A  homaataad  mnyt  aopi* 
aat  of  OBO  body  of  laad,  and  whara  tha  oUimant  owna  two  traotf  withifi 
tlia  homaataad  limits  bat  which  touch  only  at  a  common  corner,  ha  can- 
not daim  tham  both  aa  azampt^  and  ia  entitled  to  a  homaatead  only  in 
tha  trttot  on  whioh  ha 


J^mei  D.  Snod^yy  for  the  plaintiff  in  error. 
/.  V.  Donaldton^  tor  the  defendant  in  error. 
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Laos  County  Bank  v.  Hopkhtb. 


[Eansaa, 


GmiiN,  0.  The  linn  County  Bank  sued  A.  T.  Hopkins 
Qpoo  thne  promissory  notes,  and  at  the  same  time  caoaed 
an  attachment  to  be  levied  npon  the  northeast  quarter 
of  the  southeast  quarter  and  the  southwest  quarter  of  the 
northeaet  quarter  of  section  21,  in  township  19,  of  range  24 
easti  A  motion  was  made  to  discharge  the  attachment,  on 
the  ground  that  the  eighty  acres  was  exempt  from  forced  sale 
for  the  reason  that  it  was  a  homestead.  The  motion  was  sus- 
tained. The  question,  as  stated  by  counsel  for  defendant  in 
error,  1B|  whether  all  of  the  real  estate  attached  at  the  instance 
of  the  plaintiff  was  exempt  as  the  homestead  of  the  defendant. 
The  decision  of  that  question  settles  the  controversy  in  this 
case.  The  two  tracts  of  land  "  cornered ''  upon  each  other, 
will  appear  from  the  following  diagram: — 


&  W.  q&  of 
N.  X.  qr. 

8m. 

81. 

X.X.qr.of 
&  S.  qr. 

The  defendant  had  occupied  the  tract  marked  "  A  **  as  a 
homestead,  but  his  home  had  been  burned.  We  think,  how- 
ever, the  evidence  upon  the  motion  to  discharge  the  attach- 
ment established  the  fact  that  he  intended  to  rebuild  it,  and 
that  this  tract  was  clearly  exempt  He  had  never  resided 
upon  the  other  subdivision.  Does  the  constitution  exempt  two 
tntcts  of  land  as  a  homestead  which  corner?  It  has  been  set- 
tled by  this  court  that  a  homestead  must  consist  of  only  one 
traot  of  land:  Randal  v.  EldeVy  12  Ean.  257,  and  authorities 
there  cited.    The  language  of  the  constitution  is,  that  *'a 
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homestead  to  the  extent  of  160  acres  of  &nning  land,  or  of  one 
aere  within  the  limits  of  an  incorporated  town  or  city,  occupied 
as  a  residence  by  the  family  of  the  owner,  shall  be  exempt 
from  forced  sale,"  etc.:  Const.|  art  16,  sec.  9.  A  homestead 
is  defined  to  be  a  person's  dwelling-place,  with  that  part  of  his 
landed  property  which  is  about  and  contiguous  to  it  Con* 
tiguoQs  means  touching  sides,  adjoining,  adjacent  Two  tracts 
ef  land  touching  only  at  one  point  are  not  contiguous.  In  the 
case  of  Kresin  v.  ifau,  15  Minn.  119,  it  was  said:  ''Two  tracts 
of  land  mutually  touching  only  at  a  common  comer  —  a  mere 
point  —  cannot,  according  to  any  ordinary  or  authorized  use 
of  language,  be  spoken  of  as  oonstituting  one  body  or  tract  of 
land."  The  same  construction  has  been  placed  upon  acts  of 
Congress  in  relation  to  the  entry  of  public  lands;  1  Lester's 
Land  Laws,  Heg.  and  Dec,  360.  See  also  Hill  y.  Baeon,  43 
BL  477;  Aldrich  v.  ThuraUm,  71  111.  324;  Thompson  on  Home- 
stead Exemptions,  sees.  120, 145,  147. 

The  order  of  the  district  judge  discharging  the  attachment 
levied  upon  the  southwest  quarter  of  the  northeast  quarter  of 
section  21,  in  township  19,  of  range  24,  should  be  reversed. 
By  the  Couet.    It  is  so  ordered. 


HoMBSTXAn  — Lasd  mubv  bb  OoanauouB.  —  A  lot  may  ba  inolad«d  in  a 
^eUration  of  homeBtead  if  it  adjoini  th«  lot  on  which  tfa«  dweUiog  of  th« 
ckimanta  stands,  and  is  used  by  them  as  a  garden:  Arendi  v.  Maee,  76  CU. 
315;  9  Am.  St.  Rep.  207,  and  note.  In  Illinois  a  homestead  oannot  inolada 
a  tract  of  land  a  mile  from  the  dweUing  and  not  adjoining  it^  from  whioh 
fuel  alone  was  derived  for  the  use  of  the  farm:  ffaiien  ▼.  People,  IS  lU.  19i| 
^  Am.  Dec  790,  and  note.  Two  contigaons  traots  of  land,  both  oonstitating 
<iQe  fsrm,  may  be  regarded  as  a  homestead:  Orime§  r.  Portnum^  SO  Ma  229L 
Under  the  oonstitation  of  Texas  the  homestead  iobj  exist  in  lots  not  oon- 
^oQs  to  sadi  otiiert  Pr^or  t.  Stone,  19  Tex.  S71;  70  Am.  Dm.  841,  and 


GAOKLEnr  V.  Smith. 

[47  Kaksai,  M2.] 
^VDownrrs — Mkrosr— Rss  Judioata.  —  Where  an  aothm  li  hronght  In 
one  state  to  subject  a  debtor's  property  to  the  payment  of  his  debti,  a 
creditor  who  appears  therein  by  crose-petition  and  obtains  a  finding  of 
the  amount  due  him  upon  a  note  executed  by  the  debtor,  bat  who  doss 
not  obtain  a  pemonal  judgment  against  him,  nor  reoeiTe  anything  from 
the  sale  of  the  property  under  the  judgment  in  that  suit,  is  not  estopped 
from  bringing  an  action  on  such  note  in  another  state.  It  is  not  merged 
in  such  ipdgment^ 
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Judgment  only  when  taeh  jndgment  wm  ren(Y«''ed  np<m  iiM  Identml 
eanse  of  action  between  the  sMne  partiet  or  their  priTiei^  sad  after 
plaintiff  therein  had  a  fail  and  co»plote  epportomty  to  leoowK  hk 
demand. 

Jf.  A.  Thompson,  for  the  plaintiff  in  error. 
J.  W.  Brinckerhoff,  for  the  defendant  in  error. 

Gbeen,  C.    Samuel  J.  Bmitb  sued  William  CacUej  In  the 
district  court  of  Rioe  County  upou  a  promisaory  note  for 
$1,254.90,  executed  on  the  first  day  of  January,  1884,  aod  duA 
in  twelve  months  after  date,  with  interest  at  eight  per  cent 
per  annum.    The  defendant  alleged  that  this  note  had  bemi 
merged  into  a  judgment  rendered  in  the  court  of  commoa 
pleas  of  Jackson  County*  Ohio,  in  an  action  brought  by  the 
Centerville  National  Bank,  of  that  county.    This  bank  brought 
an  action  against  William  Cackley  and  Sarah  B.  SpriggB,  to 
have  a  certain  conveyance  of  some  real  estate  made  by  Caok* 
ley  to  Spriggs  set  aside.    The  plaintiff  in  that  case  bad  pre- 
viously obtained  a  personal  judgment,  and  asked  that  the 
conveyance  be  declared  fraudulent  as  to  the  creditors  of  Cack- 
ley, that  the  property  be  administered  for  the  benefit  of  the 
plaintiff  and  all  other  creditors  who  might  come  in  and  be 
entitled  to  share  in  the  proceeds  aecording  to  tbeir  respective 
claims  and  priorities.    Summons  was  served  upon  the  defend- 
ants, and  notice  was  given  by  publication  to  the  oredit<MrB  of 
Cackley.    The  plaintiff  below  was  one  of  the  creditors,  and  he 
filed  a  cross-petition,  setting  forth  the  note  sued  on  in  thie 
action,  and  asked  to  be  made  a  party;  and  that  the  lands  de- 
scribed in  the  petition  of  the  Centerville  National  Bank  be 
sold  and  administered  for  the  benefit  of  all  of  the  creditors  of 
Cackley;  that  an  account  be  taken  of  the  amount  due  him  on 
his  note;  and  that  he  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  according  to  priority.    The  action  of  the  bank 
was  successful;  the  conveyance  was  set  aside.    A  certain  deed 
of  assignment  made  by  Cackley  was  also  set  aside,  and  a  trus- 
tee was  appointed  by  the  court,  who  was  authorized  to  sell  the 
property  that  had  been  fraudulently  disposed  of,  and  pay  th^ 
creditors  of  Cackley  according  to  priority.   The  trustee,  acting 
under  the  orders  of  the  eourt,  sold  the  property,  and  the  court 
found  the  amount  due  and  owing  the  various  creditors,  and 
directed  the  payment  of  the  costs  and  attorney's  fees  first,  and 
then  the  payment  of  certain  creditors  in  full,  which  left  the 
claim  of  Smith  unpaid.    Upon  this  state  of  factSj  the  plaintiff 
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tfked  and  obtfil9p4  ft  judgoieni  upon  the  pleadings  for  the 
amount  due  apon  his  note,  in  the  district  court  of  Rice 
Goonftj. 

only  queetioB  presented  by  the  record  is,  whether  this 

Was  the  note  pued  upon  merged  in  the  proceedings 

m  the  common  pleas  conrt  of  Jackson  County,  Ohio?   We  are 

obliged  to  answer  this  <)uestion  in  the  negative.    To  make  the 

merger  oompletCi  so  as  to  be  a  bar  to  any  future  action  upon 

the  same  obligation,  there  must  necessarily  be  a  judgment; 

and  such  a  judgmenti  too,  as  can  be  enforced.    Can  it  be  said 

in  this  case  that  the  plaintiff  below  obtained  such  an  order  in 

the  common  pleas  court  of  Jackson  County,  Ohio,  as  he  could 

make  available  in  the  collection  of  his  debt  after  the  property 

rabjected  to  the  payment  of  certain  creditors  of  Cackley  had 

been  exhausted?  or  in  other  words,  could  he  have  brought 

Biiit  upon  the  proceedings  had  in  that  court  and  obtained  any 

relief?    There  was  only  a  finding  of  the  amount  due  each  one 

of  the  creditors;  and  in  the  same  finding  of  the  court  there 

was  an  order  directing  the  payment  of  the  proceeds  to  other 

creditors,  which  left  the  plaintiff  below  in  the  same  condition 

as  when  he  filed  his  answer.     He  had  obtained  nothing  upon 

his  note,  and  had  no  order,  decree,  or  judgment  which  he  could 

enforce.    The  snpreipe  court  of  Ohio  seemed  to  have  taken 

this  view  of  a  similar  order  in  the  case  of  Conn  v.  Rhodes^  26 

Ohio  St  646,  which  was  an  action  to  foreclose  a  mortjgage,  with 

a  prayer  for  a  personal  judgment    Upon  default  of  an  an* 

Bwer,  the  court  entered  a  decree  for  the  sale  of  the  mortgaged 

premises,  b^t  rendered  po  personal  judgment    The  court 

said:  ''Where  the  record  in  such  case  showed  that  the  courty 

on  hearing  of  the  oausOi  'considered  that  the  plaintiff  ought 

to  recover '  a  specified  amount^  and  ordered  the  sale  of  the 

mortgfiged  premises  for  i(s  satisfaction,  held,  that  the  record 

shows  no  personal  judgment  against  the  defendant,  but  a  mere 

finding  of  the  amount  due,  with  an  order  of  sale.'' 

Judge  Cooley  said,  in  the  case  of  Wixam  v.  StephenSy  17  Mich. 
518,  97  Am.  Dec.  205:  **  If,  by  reason  of  the  mistake,  the 
judgment  rendered  by  the  justice  was  not  valid,  so  that  the 
plaiDtiffs  could  enforce  it,  then  it  would  seem  that  it  could  not 
eonstitute  a  bar  to  a  new  suit  on  the  note.  The  bar  in  such  a 
case  eprii%B  from  the  party  having  already  obtained  a  higher 
flecurity;  and  where  he  has  got  no  new  security,  his  remedy 
npon  the  original  demand  is  not  taken  away."  The  law  of  the 
ease  was  stated  in  the  eyllabua,  that  ^*  a  debt  is  not  merged 
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in  a  judgment  until  a  valid  judgment  hai  been  obtained 
upon  if 

The  supreme  court  of  Nebraska  has  held  that  the  presenta- 
tion and  proof  of  a  creditor's  claim  in  Dlinois  against  an  a0- 
signed  estate  there  is  not  a  bar  to  such  creditor's  right  of 
action  in  the  former  state,  there  being  nothing  in  the  statute 
of  Illinois  or  in  the  deed  of  assignment  restricting  creditors  to 
their  respective  demands,  or  suspending  any  other  remedjr 
previously  opened  to  them:   Oross  y.  Bann^  10  Neb.  217. 

The  law  of  merger  is  thus  stated  in  Black  on  Judgments, 
sea  674:  *^  But  in  order  that  the  principle  of  merger  may 
apply,  it  is  necessary  that  the  identical  cause  of  action  should 
have  passed  into  judgmenty  in  a  litigation  between  the  same 
parties  or  their  privies,  and  that  the  plaintiff  should  have  had 
a  full  and  complete  opportunity  to  recover  his  whole  demand- 
In  a  case  in  Arkansas,  it  was  held  that  a  judgment  against  a 
steamboat, — that  being  a  judgment  in  reri^  and  not  enforce- 
able against  the  property  of  the  owners, — if  unsatisfied,  could 
not  be  pleaded  as  a  bar  to  a  subsequent  action  against  the 
owners  of  the  boat  on  the  same  contract.  In  reaching  this 
oonolusion,  the  court  said  it  was  evident  that  a  judgment 
against  the  vessel  was  not  even  substantially  a  judgment 
against  the  owners,  and  consequently  that  the  former  recovery 
relied  on  was  no  bar  to  the  present  action  " :  Toby  v.  Brown^ 
11  Ark.  308;  Freeman  on  Judgments,  sec.  606. 

If  the  action  in  the  Ohio  court  is  to  be  treated  as  a  proceed- 
ing  qwm  in  r&a^  clearly  the  note  of  the  plaintiff  below  was 
not  merged  in  the  orders  made  by  the  oourt  in  that  case. 
Text-writers  and  courts  make  a  distinction  between  actions  in 
r$m  and  proceedings  quari  in  rem^  and  the  latter  term  is  ap« 
plied  to  suits  brought  against  persons  where  the  plaintifi^s 
object  is  to  subject  certain  property  of  those  persons  to  the 
payment  of  the  claims  asserted 

^  Such  are  actions  in  which  property  of  non-residents  is  at- 
tached and  held  for  the  discharge  of  debts  due  by  them  to 
citizens  of  the  state,  and  aotions  for  the  enforcement  of  mort- 
gage and  other  liens.  Indeed,  all  proceedings  having  for  their 
sole  object  the  sale  or  other  disposition  of  the  property  of  the 
defendant  to  satisfy  the  demand  of  the  plaintiff  are  in  a  gen- 
eral way  thus  designated":  Freeman  v.  Alderwn^  119  U.  8. 
187;  Black  on  Judgments,  see.  793. 

The  action  of  the  Centerville  National  Bank,  in  the  Ohio 
court,  comes  unmistakably  within  this  class  of  cases.    Such 
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a  proceeding  of  a  domestic  as  well  as  a  fordgn  conrti  where 
jarisdiction  over  the  person  of  a  party  has  not  been  obtained, 
except  as  to  his  interest  in  the  property  affected  by  such  pro* 
ceedingSy  is  not  conclusive  or  binding  by  way  of  estoppel  in 
another  action:  DurarU  v.  Abendroth^  97  N.  Y.  132;  Freeman 
on  Judgments,  sec.  606. 

The  same  doctrine  is  stated  in  Wells  on  Se$  AdjudicaUif  sec 
555:  ^As  to  actions  in  rem,  we  may  here  state  in  general 
terms  that  there  can  be  no  rightful  action  by  the  tribunal  on 
the  basis  of  jurisdiction  acquired  by  the  attachment  of  prop- 
erty that  can  reach  beyond  the  property  itseU^  and  of  course 
it  cannot  be  enforced  in  another  state." 

It  necessarily  follows  from  this  view  of  the  law  that  the  dia- 
irict  court  committed  no  error  in  sustaining  the  demurrer  of 
the  plaintiff  below  to  the  answer  of  William  Cackley. 

We  recommend  an  affirmance  of  the  judgment 

By  the  Coubt.    It  is  so  ordered. 

JuDomim — FoRBiOH — Mbboeb.— A  foreign  jndgmant  doesnol  merge 
the  cauae  of  aeiion,  Uat  an  aetion  may  be  maintained  on  the  same  oanae  in 
another  conntryi  Bautem  ete.  Bank  t.  Beebe^  63  Yt.  177;  SS  Am.  Rep.  6S8^  and 
note;  bnt  it  ie  otherwiee  with  a  jndgmeut  rendered  in  a  lister  states  JSTendsr- 
iM  ▼.  Sianirordf  105  Mass.  604;  7  Am.  Bep.  661. 

JoDOMXNTa — Rb8  Judicata —  Mkkokb.  —  When  a  plaintiff  declares  npos 
ssTeral  notes  secured  by  a  mortgage,  executed  by  defendants  severally  liable^ 
and  Tolnntsrily  electe  to  take  a  personal  judgment  against  one  of  the  de- 
fendants, and  a  decree  of  foreclosure  against  the  others^  the  judgment  is  a 
merger  of  the  whole  oanoe  of  action  against  aU  the  defendants:  Lawrmm  ▼• 
BeukoTp  116  Ind.  812.  Where  a  valid  judgment  has  been  rendered  on  a  note 
of  a  decedent,  the  note  is  no  longer  a  demand;  it  is  destroyed  by  meiger  im 
tiie  judgmentt   IFemsf  r.  ifciVfa^  100  Mo.  476b 
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(47  KUKBAMt  TBi.] 

OoHTiHVT — SsLT-ORnizii Anoir  —  Habbab  Cobtus.  —  A  party  etted  for 
tempt  in  eompeUing  and  inducing  witnesses  to  absent  themselves  tnm 
the  eourt  and  to  disobey  a  subpoona  is  thereby  charged  with  a  statutory 
erime,  in  addition  to  a  contempt  of  court*  and  cannot  be  compelled  as 
a  witness  to  prove  the  contempt,  and  thus  criminate  himself  as  to  the 
other  crime.  If  committed  for  contempt  in  refusing  to  thus  tsstify,  he  is 
entitled  to  his  discharge  on  habtcu  e&rjnu. 

OoRwiPT — PBAonoB.  —  BuLB  TO  Show  Oaubb  why  a  party  should  not  bo 
pnuiahed  for  a  oonstruotive  contempt  of  oonrl  BBst  bo  based  upon  m 
verified  complaint  or  information. 

0.  W.  FairehUd  and  S.  S.  Ashbaugh^  for  the  petitioner. 


316  Im  um  NicKBLL.  pftnwj 

Obbkn,  C.    The  petitioner,  Jftines  M.  Niolcel!,  Alleget  <luift 
he  is  illegally  restrained  of  his  liberty  by  the  sheriff  of  Klnc* 
man  County,  because  he  refused  to  answer  oertain  qnestioiis 
propounded  to  him  against  his  will  and  over  his  ebjeotioii8»  in 
a  certain  case  pending  in  the  district  court  of  Kingman  Cpantyt 
wherein  the  state  was  plaintiff  and  he  was  defendant^  od  the 
28th  day  of  December,  1891.    The  material  £acts  are,  that  on 
the  26th  day  of  December,  1891,  there  was  pending  in  the  di8« 
trict  court  of  Kingman  County  a  criminal  action  against  thm 
petitioner  for  selling  liquor.    The  district  judge  issued  «n 
order  which  recited  that  there  was  reasonable  ground  for  be- 
lieving that  the  petitioner  had,  by  bribery,  menace,  Calse  pre* 
tensions,  coaxing,  threatening,  and  offering  to  pay  for  time 
lost,  etc.,  induced  and  c6mpelled  and  caused  certain  witnesses 
to  absent  themselves  from  court,  and  disobey  a  subpoena 
issued  in  the  case  of  State  v.  Jav^  M,  Niekdl^  who  inras 
charged  with  selling  liquors;  and  being  of  the  opinion  that 
the  conduct  of  the  petitioner  in  inducing,  compelling,  and 
causing  witnesses  to  absent  themselves  from  court  was  calcu- 
lated to  embarrass  and  obstruct  the  administration  of  justice, 
and  was  a  contempt  of  court,  ordered  the  petitioner  to  answer 
the  charge,  and  show  cause  why  he  should  not  be  punished  for 
contempt  of  court    On  the  28th  of  December,  1891,  the  peti* 
tioner  asked  for  a  reasonable  time  in  which  to  plead  to  the 
complaint,  which  request  was  overruled.    He  then  objected  to 
being  tried  under  the  complaint,  and  asked  to  be  tried  under 
the  statutes,  by  information,  and  al^o  ast^ed  for  a  j^ry.    This 
request  was  refused  by  the  court    The  petitioner,  over  his 
objection,  was  then  sworn  as  a  witness,  and  placed  apoQ  the 
stand  to  testify  on  behalf  of  the  state.    He  refused  to  answer 
the  questions  submitted  to  him  by  the  state.    The  court  then 
ordered  him  committed  to  the  jail  of  Kingman  County  until 
he  should  answer  suoh  questions  as  had  been  propounded  to 
him  by  the  state.    On  the  same  day  that  the  petitioner  was 
committed,  he  made  application  to  the  probate  judge  of  King^ 
man  County  for  a  writ  of  habeas  corpus,  which  was  granted, 
and  a  hearing  was  fixed  for  the  sixth  day  of  January,  1899; 
and  the  petitioner  was  ordered  to  give  a  bond  for  his  appear- 
ance, which  was  furnished  and  approved.    On  the  twenty- 
ninth  day  of  December  the  district  court  ordered  a  warrant  te 
issue  for  the  arrest  of  the  petitioner,  under  which  he  was  takea 
and  imprisoned  in  the  county  jail.    This  warrant  was  issued 
for  the  saote  cause  for  which  the  petitioner  was  originally 
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committed.  The  petitioner  then  made  applteatlon  to  fUs 
court  for  a  writ  of  habeat  eorpuif  which  was  granted  on  the 
thirtieth  day  of  December,  1891. 

The  petitioner  claims  the  right  to  be  dleoharged  and  released 
from  the  order  of  commitment  and  warrant  of  the  district 
court,  on  the  ground  that  he  was  charged  with  a  statutory 
crime;  that  section  165  of  the  crimes  and  punishments  act 
makes  it  a  misdemeanor  for  any  person,  by  bribery,  menace, 
or  other  means,  to  induce  any  witness  to  absent  himself,  or 
avoid  a  subpoena,  or  withold  his  evidence,  or  deter  any  witness 
from  appearing  in  and  giving  evidence  in  any  civil  or  criminal 
case;  that  he  was  compelled  to  go  upon  the  witness-stand  for 
the  purpose  of  giving  evidence  against  himself;  and  had  he 
answered  the  questions  propounded  to  him,  such  answers 
might  have  had  a  tendency  to  criminate  him.    The  protection 
given  by  the  constitution  of  the  United  States  to  all  persons 
charged  with  crime  is  in  the  foUowing  language:  '*  Nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against  himself."    The  right  given 
under  our  own  constitution  reads:  *'No  person  shall  be  a  wit- 
ness against  himself,  or  be  twice  put  in  jeopardy  for  the  same 
offense.'*    It  is  not  only  a  constitutional  right,  but  it  is  one  of 
the  fundamental  principles  of  the  common  law,  embodied  in  a 
maxim,  that  no  man  can  be  compelled  to  criminate  himself. 
This  right  has  become  so  much  a  part  of  government,  in  the 
administration  of  justice,  that  it  has  become  as  trite  as  it  is 
true.    The  sole  question  for  our  determination  is,  Whether  the 
well-settled  principle  is  applicable  to  the  case  before  us.    The 
petitioner  is  charged  with  a  contempt  of  eotirt;  but  the  offense 
with  which  he  is  charged  is  not  only  a  Contempt  of  court,  but 
a  statutory  crime.    Could  the  state,  under  such    drcum* 
stances,  compel  the  petitioner  to  go  upon  the  witnes^stand 
and  give  evidence?    This  question  most  be  resolved  in  favor 
of  the  petitioner.    The  supreme  court  of  the  United  States,  ill 
the  case  of  Caunselman  v.  Hitchcock^  142  U.  8.  547,  has  held 
that,  under  the  fifth  amendment  to  the  constitution  of  the 
United  States,  persons  have  the  right  to  refuse  to  answer  ques* 
tions  which  might  be  used  against  them  in  criminal  omaeg;  and 
that  this  right  must  be  construed  in  its  broadest  sense.    The 
coart,  In  its  bpinion  rendered  by  Mr.  Justice  Blatchford,  says, 
in  Bubstance:  '^That  it  does  not  find  it  necessary  to  consider 
my  other  point  than  that  raised  under  the  constitution  as  to  the 
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privileges  of  witnesses.    It  is  urged,  says  the  conrt,  that  a  wit^ 
ness  is  not  entitled  to  plead  the  privilege  of  silenoe,  exoept  in  a 
criminal  case  against  himself;  but  such  is  not  the  language  ct 
the  constitution.    Its  provision  is,  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himsell 
This  provision  must  have  a  broad  construction  in  favor  of  the 
right  which  it  was  intended  to  secure.    The  matter  under  in* 
vestigation  by  the  grand  jury  was  a  criminal  matter,  and  the 
reason  given  by  Counselman  for  his  refusal  was,  his  answer 
might  tend  to  criminate  him.    His  apprehension  was,  that  the 
answers  might  show  that  he  had  committed  a  crime  against 
the  interstate  commerce  act,  for  which  he  might  be  prosecuted. 
His  answers,  therefore,  would  be  testimony  against  himself, 
and  he  would  not  be  compelled  to  give  them  in  a  criminal 
case.    It  is  impossible  that  the  meaning  of  the  constitutional 
provision  could  only  be  that  a  person  should  not  be  compelled 
to  be  a  witness  in  a  criminal  prosecution  against  himself. 
The  object  was  to  insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  an  investigation,  to  give  testimony 
which  might  tend  to  show  that  be  himself  had  committed 
a  crime.    The  privilege  is  limited  to  criminal  matters,  but  it 
is  as  broad  as  the  mischief  against  which  it  seeks  to  guard/' 

The  case  of  the  petitioner  is  stronger  than  the  Counselman 
case.  Here  the  petitioner  is  charged  with  a  crime,  and  the 
state  was  seeking  to  condemn  and  convict  him  out  of  his  own 
mouth.  Besides,  the  language  of  our  constitution,  if  any- 
thing, is  stronger  than  the  fifth  amendment  to  the  constitution 
of  the  United  States.  Both  by  the  letter  and  spirit  of  section  10 
of  the  bill  of  rights,  no  person  shall  be  a  witness  against  him* 
self.  It  does  not  even  limit  the  right  to  criminal  cases.  We 
think  the  case  of  the  petitioner  comes  clearly  within  the  rule 
and  right  given  by  the  fifth  amendment  to  the  constitution  of 
the  United  States  and  the  recent  decision  of  the  supreme  court 
referred  to,  as  well  as  section  10  of  the  bill  of  rights  of  our  own 
constitution. 

Another  fatal  objection  which  might  be  urged  against  the 
proceedings  is,  that  the  alleged  contempt  was  not  charged  to 
have  been  committed  in  the  presence  of  the  court,  and  there 
was  no  written  complaint,  properly  verified,  containing  a  state- 
ment of  the  facts  constituting  the  ofiense,  filed  with  the  court 
This  has  I  von  held  to  be  necessary  in  all  cases  of  constructive 
contempt:  See  State  v.  Henthorn,  46  Kan.  613;  State  v.  VineefU^ 
46  Kan.  618.    There  was  a  paper  signed  by  the  judge,  called  a 
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complaint,  but  it  was  in  fact  an  order  for  the  petitioner  to 
Bhow  cause  why  he  should  not  be  punished  for  contempt,  and 
it  was  not  verified.  If  it  be  true,  as  counsel  for  the  state  has 
intimated,  —  and  there  seems  to  be  some  ground  for  the  charge, 
—  that  there  haa  been  a  disposition  to  obstruct  the  adminis- 
tration of  justice  and  disregard  the  court's  processes  to  secure 
the  attendance  of  witnesses  in  the  original  case  of  which  the 
present  proceeding  is  an  outgrowth,  the  prosecuting  officer 
should  see  to  it  that  the  parties,  whoever  they  may  be,  should 
be  dealt  with,  and  that  condign  punishment  be  administered 
to  all  persons  who  may  be  guilty  of  so  grave  an  offense  as  in- 
terfering with  the  orders  and  processes  of  the  court,  or  ob- 
structing the  administration  of  justice  through  the  courts  of 
the  land.  The  remedy  is  plain  and  simple.  Where  parties 
have  committed  a  crime  of  the  nature  charged  in  this  case, 
the  oourt  can  direct  the  county  attorney  to  proceed  against 
the  parties  as  charged,  or  the  county  attorney  can,  upon  his 
motion,  proceed  against  them;  and  if  the  offense  is  as  grave 
as  claimed  here,  it  is  his  duty  to  do  so. 
It  is  recommended  that  the  petitioner  be  discharged. 

By  the  Coubt.    It  is  so  ordered. 

OaaTxiivT  —  CRnairiii— What  o.  —  Any  act  of  dkrespeoi  to  a  oonrt  or 
its  prooeaa,  wbich  obstroots  the  administration  of  jastice,  ia  a  criminal  con- 
tempt: Bx  forte  BobefisMf  S7  Tex.  App.  OSS;  11  Am.  St.  Rep.  207.  It  is  a 
erime  to  dinnade,  hinder,  and  prerent  a  witness  from  appearing  before  a 
court  in  obedienoe  to  a  snmmoni:  OommonwecUih  t.  Beifnoldaf  14  Gray,  87$ 
74  Am.  Oeo.  66fi«  and  note.  An  ad  which  oonstitntes  a  oontempt  may  also 
be  a  crime  and  punished  aa  such,  notwithstanding  the  punishment  for  con- 
tempt: /n  re  Ori^fi,  M  N.  a  825)  Ebb  parte  Acoek,  ^  C9L  SO. 

WmrissB — PuviLSOB.  —  Ko  one  oan  be  required  to  testify  If  his  test!* 
laoay  would  sobjeet  him  to  a  eriminal  proseontioni  LtmlnUk  tie,  JL  JL  Ook 
V.  floO^SlAla.  llSi  94  Aa.  81  Rep.  869^  and  Bota. 
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White  v.  Gbmbnt. 

[47  KAirtAl,741.] 

Rsruvui  —  PMApnro.  —Any  dafenaa  to  uaotion  of  raplorin  mty  beprovaA 
uuder  a  general  deniaL 

SxsMPTiosra.  —  Omnibos  Owned  bt  HoTBirXXXPsn,  and  need  by  him  in  hia 
Imfineaa,  li exempt  fromexecntion,  under astatnte exempting  "the  necea- 
■ary  toola  and  inatmments  of  any  meohanio,  miner,  or  other  person,  need 
and  kept  for  the  purpose  of  oarrying  on  his  trade  or  business.* 

Beplisvin.  Subdivision  8  of  section  4  of  the  Kansas  ex- 
emption statute,  spoken  of  in  the  opinion,  is  sufficiently  given 
in  the  ayllabus.  The  remaining  facts  are  stated  in  the  opin« 
ion. 

ThomoM  Dever^  for  the  plaintiff  in  error. 

James  V.  Humphrey^  for  defendant  in  error, 

Btbano,  C.  Action  of  replevin  to  recover  the  possession  of 
a  hotel  bus.  The  plaintiff  filed  the  usual  petition  in  replevin^ 
to  which  the  defendant  answered  by  a  general  denial,  and 
also  answered  that  the  bus  was  taken  by  the  defendant,  a  con- 
stable, on  an  execution  issued  on  a  judgment  against  the  de- 
fendant. No  reply  was  filed  to  the  answer.  The  defendant 
moved  for  a  judgment  on  the  pleadings,  which  motion  was 
overruled.  The  cause  was  then  tried  by  the  court  without 
a  jury,  upon  an  agreement  that  if  the  court  found  the  bus  was 
exempt  the  judgment  should  be  for  the  plaintiff;  otherwise  it 
should  be  for  the  defendant.  The  court  found  for  the  plain- 
tiff. The  defendant  filed  a  motion  for  new  trial,  which  was 
overruled. 

The  plaintiff  in  error  contends  thai  he  was  entitled  to  judg- 
ment on  the  pleadings.  We  think  not.  This  was  an  action 
of  replevin,  and  the  only  pleadings  necessary  Were  the  petition 
of  the  plaintiff,  and  an  answer  contAitiing  simply  a  general 
denial.  Any  defense  the  defendant  may  have  had  could  have 
been  given  in  evidence  under  the  general  denial:  BaiiUy  t. 
Bayne,  20  Kan.  657;  YandU  v.  Crane^  13  Kan.  844;  KmnM  r. 
Fickel^  41  Kan.  211.  All  of  his  answer,  therefore,  except  his 
general  denial,  was  wholly  unnecessary,  and  being  unnecessary, 
required  no  reply.  If  the  defendant  under  the  general  denial 
could  have  shown  that  he  took  the  property  as  an  officer  iin« 
der  legal  process,  the  plaintiff  could,  without  a  reply,  rebut 
the  effect  of  such  proof  by  showing  that  the  property  taken 
was  exempt.  We  have  noticed  the  cases  cited  by  the  plain- 
tiff in  error:  Babcock  v.  Farmers^  etc.  Bank^  46  Kan.  548,  and 
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8eM  T.  Jfom{n4^,  18  Ean.  489,  and  others.  None  of  these  cases 
were  replevin  cases,  and  as  the  same  rule  does  not  prevail  in 
the  class  of  cases  cited  as  in  replevin  cases,  they  are  not  in 
point. 

The  plaintiff  in  error  also  contends  that  the  court  erred  in 
its  finding  that  the  property  was  exempt,  and  in  rendering 
judgment  thereon  for  the  plaintiff  below.  We  see  no  reason 
why  the  business  of  boteMceeping  is  not  within  the  third  sub- 
division of  section  4  of  the  exemptioa  statute;  and  the  trial 
court  having  found,  under  the  evidence  relating  thereto,  that 
the  bus  was  a  necessary  adjunct  to  the  hotel  business  of  the 
plaintiff  below,  we  think  it  must  be  held  to  be  within  the  de- 
scription in  said  statute  of  tools  and  implements  used  and  kept 
by  the  debtor  for  the  purpose  of  carrying  on  his  business:  WiU 
hiU  V.  WHUavM,  41  Ean.  288;  18  Am.  St.  Rep.  281;  Davidson 
V.  8echri9t^  28  Kan.  824.  In  Richards  v.  Hubbard^  69  N.  H. 
158,  47  Am.  Rep.  188,  it  is  held  ^  that  a  physician's  wagon 
and  harness,  used  by  him  in  riding  to  visit  his  patients,  and 
reasonably  necessary  for  his  practice  of  his  profession,  are 
'tools  of  his  occupation,*  within  the  meaning  of  General  Laws, 
chapter  224,  section  2,  exempting  property  from  attachment." 

It  is  said  that  it  does  not  appear  that  the  plaintiff  below  was 
a  resident  of  the  state  of  Kansas  when  this  suit  was  begun. 
On  page  10  of  the  record  he  testified,  ^  I  reside  at  Junction 
City,  Davis  [Qeary]  County,  Kansas'';  and  we  think  the  re- 
mainder of  the  evidence  shows  him  residing  there  at  the  com- 
mencement of  the  suit  It  is  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

By  the  Court.    It  is  so  ordered. 


Kmoutiow  —  BzumoH  —  VmoEasAMr  Toots  ov  Ocouyatioh.  —  The 
hocw^  hftmati^  and  haggj  of  an  insnranoa  agent*  naad  in  hit  bnsinesa,  fall 
within  aeoiion  8  of  the  ELanaaa  aot  relating  to  exemptlonas  WOhUs  t.  William^ 
41  Kan.  fiSS;  IS  Am.  St.  Bep.  2S1,  and  note;  extended  notea  to  EXtbum  r. 
Ikmrnbigt^  Am.  Deo.  545,  RkhardsY,  HMfcn^41  Am.  Bep.  190,  and  Baker 
▼•  WSB$,  85  Am.  Bepb  6S»  in  whieh  the  moaning  of  the  word  ^  toolib**  as  need 
b  the  ezemptioa  atatntea,  ia  thorooi^ilj  diaoniaedt 
Am.  Si:  Bv.  Vol  ZXVD.— 11 
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ll06HU8OURI«fi&.] 

BvBiiiiABTy  BviDKMcai  SirmcDuiT  TO  JuBTiff  Jww  nr  Jmwexbxkq  Buax* 
nro  nr  Prouoution  iob.  —  Where^  upon  ilie  iML  for  tha  bargluy  md 
laroeny  of  a  aaddla  from  a  ttabla^  tha  oyidAiioa  diowt  that  tlio  MddU  was 
hung  in  its  nanal  plaoe  on  Snnday*  ud  waa  not  miMod  nntil  tha  wooead* 
ing  Wedneadayy  that  tha  doors  of  tha  staUa  wara  intentionally  kapt 
fastened  for  the  purpose  of  keeping  in  tha  stable  some  mares  and  oolta 
that  wonld  have  escaped  therefrom  if  tha  door  had  been  left  open,  and 
that  it  was  not  known  that  tha  doors  wara  lafl  open,  snoh  avidenoa  ia 
•nffident  to  warrant  the  jnry  in  inferring  tha  lasl  of  fasaaking  tha  atabia 
by  the  thisL 

FaasuicFTioN  ov  Qmut  vboh  Rbobht  PoaansiOH  ot  Sroun  Pbopbbtt.  — 
The  presumption  of  guilt  arising  from  the  reoent  possession  of  stolsB 
property  is  applied  in  esses  of  burglary  and  laroeny  aa  wall  as  to  oasss  af 
laroeny.  But  sueh  possession  mnst»  in  order  to  raiaa  the  presnmptioii  af 
guilt,  be  an  exolusive  possession;  and  where,  on  tha  trial  of  two  panona 
for  burglary  and  laroeny,  the  aTidenoe  shows  that  the  joint  possession  af 
the  stolen  property  did  not  oommenoe  until  five  or  six  weeks  after  tha 
laroeny,  such  joint  possession  is  too  remote  to  oreata  a  presumption  tiiaft 
aither  of  the  defendants  is  guilty  of  the  burglary. 

FBOsaoumro  Ofhoib,  Imfbopbr  Rimarm  bt,  ur  Arouxiht  should  ■■ 
AvoiDEDw — Proseouting  offioers  should  avoid  remarks  or  argumenti 
which  are  calculated  to  improperly  influence  juries  to  go  outside  tha  ari* 
dence  and  instructions  to  determine  the  grade  of  tha  offionse  for  which  m. 
aonviction  should  be  had.  An  argument  by  snoh  an  offioer  that  a  ooi^ 
▼iotion  for  petit  laroeny  wonld  impose  en  tha  aoan^  and  taz-pajm 
Isige  expenses  should  therefore  be  avoided. 

Hicklin  and  Yate$^  for  the  appellanti 

Jolm  M.  Wood^  attamej/'generalf  and  J.  JL  Bdbf^  ^  tk» 
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Magfablams,  J.  Defendant  and  one  John  Webb  were  jointly 
indicted,  by  a  grand  jnrj  of  DaviesB  Conntj,  of  the  burglary 
and  larceny  of  a  saddle  belonging  to  one  Lewis  Best.  There 
was  a  dismissal  as  to  Webb,  and  defendant  was  tried  and  oon* 
dieted.    From  the  judgment  he  appeals. 

1.  Defendant  complains  that  the  evidence  of  burglary  was 
not  sufficient  to  justify  his  conviction  of  that  crime. 

The  saddle,  which  was  the  subject  of  the  larceny,  was  kept 
In  the  bam  of  Lewis  Best,  the  owner.  The  bam  was  about 
thlrty-two  by  forty-eight  feet  in  dimensions,  and  had  a  drive- 
way through  it  from  east  to  west,  with  stables  on  each  side  of 
the  west  end.  The  driveway  was  inclosed  by  large  double 
doors  at  each  end,  one  above  the  other;  the  saddle  was  kept 
hanging  on  a  nail  In  the  partition  on  the  south  side  of  the 
stable.  The  doors  were  fastened  by  latches.  The  saddle  was 
hung  in  its  usual  place  on  Sunday,  and  was  not  missed  until 
the  succeeding  Wednesday.  Between  those  dates  it  was 
taken.  Best  and  two  employees,  Powell  and  Cunningham, 
had  charge  of  the  barn  during  this  time.  Neither  of  the  first 
two  oould  testify  positively  that  the  doors  were  kept  closed 
and  fastened  during  the  whole  of  this  interval.  They  could 
not  be  positive;  they  supposed  they  were;  they  were  generally 
shut.  Cunningham,  who  had  charge  of  Best's  horses,  was 
more  positive.  He  testified  that  at  the  time  three  mares  were 
kept  in  the  stable,  one  with  a  young  colt,  the  other  two  to 
have  oolts.  He  testified  the  doors  were  kept  fastened  to  keep 
the  mares  Inside,  the  weather,  as  he  remembered,  being 
stormy;  and  if  the  door  had  been  left  open  the  mares  would 
have  escaped  from  the  stable.  He  could  not  remember  posi* 
tively  of  fastening  the  doors  on  these  particular  days,  nor  of 
seeing  that  they  were  kept  fastened. 

The  substantive  facts  to  be  proved  in  this  case,  in  order  to 
support  the  conviction  for  the  crime  of  burglary,  were  that  of 
**  breaking  and  entering  ^  the'  stable,  in  which  the  saddle  was 
at  the  time  stored,  with  the  intent  to  steal  therefrom.  While 
proof  of  breaking  was  necessary,  the  use  of  very  slight  force, 
if  proved,  will  sustain  the  conviction.  Displacing  the  fasten* 
ings  provided  for  the  security  of  the  bam  and  stable  and  their 
contents  would  constitute  a  sufficient  breaking  under  the  stat- 
ute. This  propositition  is  not  controverted  by  defendant,  but 
he  contends  that  the  evidence  did  not  show  affirmatively  and 
that  the  doors  were  olosed  when  defendant  might 
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have  entaredi  md  QonaeqojQatly  them  WM  nft  snfficiant  #Ti- 
denea  of  hreaking. 

It  i0  seldom  that  a  barglarj  oap  he  proved  \>j  ibe  direot  and 
poeitiye  evidenoe  of  witaeaaei  who  have  knowledge  of  the  fiEtcU 
The  inference  of  guilt,  in  moat  inatanoea,  haa  nei^eeaiurily  to  bo 
drawo  firmn  other  faota  eatiafaotorilj  proved.  The  aoffidency 
of  the  evidenoe  in  apy  oaae  belongp  ezelvaively  to  the  jury; 
the  competenoy  of  the  evidenoe  ia  to  be  determined  by  the 
Qourt  ^  By  aatiafactory  evidenoe,  which  ia  aometimea  oalled 
auffioient  evidenoe,  ia  intended  that  amount  of  proof  whicli 
ordinarily  aatiaflee  an  unprejudiced  mind  beyond  reaaonablo 
doubt.  The  circumatanoea  which  will  amount  to  tbia  degree 
of  proof  can  never  he  previouely  defined;  the  only  legal  teat  of 
which  they  are  auaceptible  ia  their  enfficienoy  to  aatiafy  the 
mind  and  conscience  of  a  common  man;  and  fo  to  convinoe 
him,  that  he  would  venture  to  act  upon  that  conviction,  in  mat* 
ters  of  the  highest  concern  and  importance  to  hia  own  inter* 
ests  ":  1  Greenl.  Bv.,  sec  2,  p.  4» 

The  question  ia,  whether,  from  facta  aatisfactodly  proved,  a 
legitimate  inference  can  be  drawn  that  the  doora  were  fastened 
when  the  thief  entered  the  stable  and  took  the  saddle  there- 
from. 

It  would  have  been  impossible  for  any  one  of  the  three  witp 
nesses,  who  were  engaged  in  the  ordinary  work  and  businesa 
of  the  farm,  to  have  testified  positively  that  at  no  time  during 
the  interval  from  Sunday  to  Wednesday  the  doors  had  not 
been  left  open  for  some  period.  To  require  such  direct  and 
positive  proof  would  be  almost  equivalent  to  saying  that  e 
burglary  could  not  be  proved  when  committed  in  a  bam,  stable^ 
or  other  outhouse  on  a  farm,  as  to  keep  a  constant  watch  over 
them  would  be  wholly  impracticable. 

The  evidence  in  this  case  shows  that  at  the  time  of  the  lar- 
ceny, the  barn  was  intentionally  kept  fastened  for  a  particular 
purpose.  So  far  as  the  witnesses  knew,  the  doors  were  faa- 
tened  all  the  time;  that  is,  none  of  them  knew  of  them  being 
left  open.  If  they  had  been  left  open  the  mares  could  have 
gone  outside,  which  fact  would  have  been  known.  We  think 
all  this  evidence  competent  to  go  to  the  jury,  as  tending  to 
prove  that  the  door  was  fastened  when  the  thief  entered,  and 
sufficient  in  probative  force  to  justify  the  jury  in  the  inference 
that  a  burglary  was  committed. 

2.  The  court  gave  the  following  instruction  on  behalf  of  the 
state:  *'  6.   The  court  instructs  the  jury  that  if  they  believe 
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from  the  evidence  that  the  saddle  in  qnesttott  was  in  the  barn 
ef  Lewis  Best^  and  that  the  doors  of  the  said  barn  were  fas* 
tened  in  the  manner  described  by  the  witnesses,  and  that  said 
bftm  was  broken  and  entered,  and  that  said  saddle  was  stolen 
from  said  bam,  and  that  recently  after  said  saddle  was  so 
stolen,  and  after  said  breaking  and  entering,  said  saddle  was 
found  in  the  possession  of  the  defendant,  or  in  the  possession 
of  defendant  and  another  person,  then  the  law  presumes  that 
tlie  defendant  is  guilty  of  both  the  burglary  and  larceny;  and 
unless  the  defendant  accounts  for  such  possession  to  the  satis- 
faction of  the  jury  in  a  manner  consistent  with  his  innocence, 
then  the  presumption  of  his  guilt,  both  of  the  burglary  and 
larceny,  becomes  conclusive  against  him." 

At  the  request  of  defendant  the  court  instructed  the  jury  as 
ibilows:  ^  Although  the  saddle  was  in  the  wagon  in  which  de- 
fendant John  Webb  traveled  to  Slansas,  yet  if  the  jury  find 
that  defendant  had  nothing  more  to  do  with  said  saddle  than 
to  ride  the  same  while  in  Kansas,  and  that  said  Webb,  with- 
out further  control  at  dominion  over  said  saddle  by  defendant^ 
•old  the  same  to  witness  Belcher,  and  that  Webb  and  defend- 
ant were  not  acting  in  concert,  then  said  saddle  was  not  in  the 
possession  of  the  defendant  within  the  meaning  of  the  state's 
instruction." 

It  is  contended  that  the  first  of  the  instructions  as  a  whole 
was  improper,  for  the  reason  that  the  mere  possession  of  goods 
burglariously  stolen  is  not  sufficient  to  create  the  presumption 
of  guilt  in  the  one  in  whose  possession  they  were  found.  The 
rule  is  well  settled  in  this  state,  as  well  as  others,  that  **  the 
presumption  which  the  law  raises  as  to  recent  guilty  posses- 
sion is  not  confined  to  theft,  nor  to  any  class  or  species  of 
felony,  but  is  applied  even  to  cases  where  the  highest  penal- 
ties are  inflicted,  as  in  a  case  of  arson,  •  •  •  •  and  •  •  •  •  of 
burglary  and  larceny":  State  v.  Bdbbj  76  Mo.  508,  and  au- 
thorities cited;  BtaU  v.  Wheeler^  79  Ma  86&  This  objection 
cannot  be  sustained. 

8.  The  evidence  bearing  upon  the  question  of  possession  of 
the  stolen  goods,  soon  after  the  larceny,  was  obtained  from  the 
testimony  of  defendant,  John  Webb,  who  was  jointly  indicted 
with  him,  Belcher,  a  cousin  of  each  of  them,  who  resided  near 
Weston,  and  Light,  the  marshal  of  Weston,  who  arrested  de- 
fendant. 

It  is  undisputed  that  defendant  and  Webb  some  time  in 
May  started  from  the  neighborhood  in  which  the  saddle  was 
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stolen,  and  traveled  in  a  two-horse  wagon  to  Kansas,  remained 
a  few  days,  and  returned  to  Belcher's  home  near  Weston,  and 
that  the  saddle  was  carried  in  the  wagon  throughout  the  trip, 
each  of  the  parties  using  it  when  he  desired  to  do  so. 

Webb  testified  that  a  few  days  before  they  started  to  Kan- 
sas, defendant  took  him  to  an  out-of-the-way  place  and  showed 
him  the  saddle,  which  he  said  he  was  going  to  take  along. 
They  started  after  night.  When  they  got  near  where  the  sad- 
dle was  concealed,  they  brought  and  put  it  in  the  wagon. 
Webb  also  testified  that  when  they  got  to  Belcher's  on  their 
return  from  Kansas,  defendant  told  Tom  Belcher  that  he  had 
a  saddle  he  wanted  to  leave  with  himy  and  that  Tom  took  it 
in  the  house  and  put  it  under  the  bed. 

Defendant  testified  that  he  never  saw  the  saddle  until  the 
morning  after  they  started  to  Kansas;  it  was  then  in  the 
wagon,  and  Webb  told  him  he  had  brought  it;  that  he  made 
no  claim  to  the  saddle  at  any  time,  and  when  they  got  to 
Belcher's,  Webb  sold  it  to  Tom. 

Belcher  testified  that  when  they  came  to  his  house  they  had 
the  saddle  in  the  wagon,  and  Webb  claimed  to  own  it,  and 
sold  it  to  him.  Light,  the  marshal  who  arrested  defendant^ 
testified  that  he  found  him  at  Belcher's,  sitting  outside  the 
door.  When  he  reached  the  house,  old  man  Belcher  asked 
if  he 'wanted  him,  and  defendant  answered,  **No;  I  am  the 
man  you.  want."  Witness  told  him  he  wanted  the  saddle 
also..  They  said,  **It  is  in  the  house."  No  explanation  for 
the  arrest  was  asked.  This  was  in  substance  the  evidence  as 
to  the  possession  of  the  saddle. 

It  would  be  pushing  the  rule  too  far  to  require  of  one  ac- 
cused of  a  crime  an  explanation  of  his  possession  of  the  stolen 
property,  when  such  possession  could  also,  with  equal  right, 
be  attributed  to  another.  He  could  not  reasonably  be  re* 
quired  to  account  for  or  explain  the  possession  of  another. 
"  To  raise  the  presumption  of  guilt  from  the  possession  of  the 
fruits  or  the  instruments  of  crime  by  the  prisoner,  it  is  neces- 
sary that  they  be  found  in  his  exclusive  possession":  State  v. 
Castor,  93  Mo.  250;  3  OreenL  Bv.,  sea  88. 

We  must  conclude  that  the  instruction,  in  declaring  that  a 
presumption  of  guilt  arose  if  the  saddle,  recently  after  the 
burglary,  was  found  in  the  possession  of  defendant  and  another 
person,  did  not  properly  declare  the  law. 

4.  After  careful  consideration  and  much  doabt,  we  have 
xeached  the  conclusion  that  the  sixth  instruction  given  de- 
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fondant  did  not  cure  the  fault  of  the  sixth  giyen  the  etate, 
If  the  latter  bad  confined  the  poBsession  to  defendant  and 
Webb^  then  the  former  instruction  might  have  sufficiently  ex- 
plained the  character  of  the  joint  possession  referred  to  in  the 
latter,  which  would  create  the  presumption  of  guilt 

Bat  was  there  such  unexplained  and  recent  joint  posaession 
of  both  defendant  and  Webb  as  would  reasonably  raise  an  in* 
ference  even  that  the  burglarious  act  charged  was  their  joint 
act?    If  the  joint  possession  raise  a  presumption  of  guilt  against 
ODe»  it  does  also  against  the  other.    There  is  no  evidence  tend- 
ing to  prove  that  the  joint  possession  commenced  until  the 
stolen  property  was  placed  in  the  wagon  which  was  under 
their  joint  control.     The  possession,  then,  of  both  did  not 
oomnience  until  five  or  six  weeks  after  the  larceny.    No  con- 
nection or  confederacy  between  the  parties  was  shown  to  have 
existed  prior  to  the  preparations  for  their  journey  to  Kansas. 
There  ia  no  evidence  that  the  saddle  was  in  the  joint  possession 
fd  these  parties  for  a  considerable  time  after  it  was  stoleUi 
daring  which  time  it  must  have  been  in  the  exclusive  individ- 
ual poBsession  of  one  or  the  other  of  them.    When  the  stolen 
property  was  put  into  the  wagon,  one  party  may  possibly  have 
been  wholly  without  knowledge  of  the  fact  that  it  had  been 
stolen,  or  he  may  have  known  that  it  was  stolen,  but  took  no 
farther  responsibility  therefor,  or  he  may  have  known  it  was 
Btoleii,  and  undertook  to  assist  in  concealing  and  disposing  of 
it;  but  none  of  these  facts,  however  well  proved,  or  however 
criminal  in  themselves,  would  make  him  guilty  of  breaking 
into  the  bam  with  the  intent  to  steal;  much  less  would  the 
mere  fact  of  having  the  saddle  in  the  wagon,  without  other 
explanation,  raise  a  presumption  of  such  breaking.  Under  the 
evidence,  we  think  the  joint  possession  too  remote  to  create  a 
presumption  that  either  Webb  or  defendant  was  guilty  of  the 
burglary. 

The  joint  possession  is  also  fully  explained  by  the  testimony 
of  Webb,  who  was  called  as  a  witness  by  the  state,  and  the 
presumption  of  joint  guilt  is  thereby  rebutted.  If  the  evidence 
of  Webb  should  be  believed  by  the  jury,  then  they  could  find 
that  the  saddle  was  in  the  exclusive  possession  of  defendant 
when  shown  to  Webb  by  him,  and  that  possession  was  suffl* 
dently  recent,  if  unexplained,  to  create  a  presumption  of  guilt. 
6.  A  defendant  should  be  tried  and  convicted  upon  the  evi- 
dence. Prosecuting  officers  should  avoid  remarks  or  argu- 
ments which  are  calculated  to  improperly  influence  juries  to 
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fo  mitilde  the  evidence  and  initructions  to  determine  the 
grade  of  the  ofbnee  for  which  a  conviction  should  be  had. 
Proper  eeal  Is  commendable,  but  it  should  not,  jMirticularlj  in 
state  prosecutions,  be  allowed  to  carry  the  prosecutor  beyond 
the  law  and  evidence.  The  law  fixes  the  grades  of  crimes* 
and  the  state,  in  enforcing  the  laws,  should  not  undertake  te 
change  the  grades  fixed  by  itself  to  avoid  the  necessary  ex- 
pense resulting  from  a  conviction  therefor.  The  argument 
that  a  conviction  for  petit  larceny  would  impose  on  the  county 
and  tax-payers  large  expense  should  have  been  avoided.  The 
people  by  their  representatives  have  fixed  the  punishment  for 
petit  larceny,  and  the  law  should  have  its  course. 

For  the  errors  mentioned,  the  judgment  is  reversed  and 
cause  remanded.  ^___ 

OmmnKA],  Law— BimoLABr--BBiAKnre  »•  — Btfwe  mb  Moowd  am  b* 

•onTioUd  of  bnr^Utfyy  it  moat  be  ■hown  that  the  door  through  which  he 
pMied  was  oloaedt  Lowder  ▼.  Staie,  68  Ala.  143;  35  Am.  Rapu  9;  MeOraik  t. 
A(ite.25  Keb.  780;  Xefl^  ▼.  State,  82  Qa.  441;  State  w.  WiUtm,  1  N.  J.  L.  439; 
1  Am.  Dm.  SIS.  The  offuua  of  bnrglary  cannot  be  made  out  witiiottt  elear 
pMof  of  hrealdiig  ins  Peopb  ▼•  MeChrd,  76  Mioh.  200.  Aa  to  what  ooosti* 
tatee  a  breaking  as  an  element  of  the  orime  of  burglary,  see  Kent  w.  State, 
S4  Ga.  438;  20  Am.  8t  Rep.  876,  and  note. 

Obimmal  IiAW^BuBOLABT^BviBXRaB— Posnviov  01  Eboentlt 
glOLBii  QooDS. — Possession  of  recently  stolen  goods,  to  warrant  an  inference 
ef  guilt  of  burglary,  must  be  personal,  unexplained,  and/Nrclusire:  Jaekaon  ▼• 
AMb^  tS  Tex.  App.  870;  19  Am.  St.  Rep.  889,  and  note;  Ora^djf  ▼.  Commiom* 
wmlth,  86  Va.  896.  UnexpUdned  poesession  of  stolen  goods  does  not  authoi^ 
Im  a  conviction  of  burglary,  but  it  is  a  circumstance  for  the  jury  to  oonsideri 
JWMf  ▼.  State,  86  Qa.  167;  People  t.  Samntm,  85  GaL  874;  State  w.  Jenmn^ 
19  Iowa,  818. 

Thal— iMrBOPiB  Rsniawi  bt  Ooomsiu  — Inflammatory  and  Improper 
Ingnage  by  the  proeeeating  efflcer  during  the  trial  f er  a  eriminal  oiFense  will 
easis  a  eosHotloii  to  be  set  asidet  ifartfn  ▼.  AiK^  68  Miss.  606;  66  Am.  Rep. 
Sis;  and  sxtended  note;  extended  note  to  Okmdmi  Papet  O9.  ▼•  Bamke,  48 

4^SBSv   w^^PBe    ^^^H^p    I^MSflSV    V  a     A  V8Si^^Hls    W  J^KAPs   ^PIMR^ 
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Ffeiienai^OBjaofnim  «•  Fatitroir  rajLt  lur  ta  RAinm  mb  Wnmt 
Ton  IV  AwTtuuoB  CtoOBV.  —  Ths  qvMtuni  wk«lli«r  tbe  peiittom  stelat 
lute  soffitoiAiit  to  oonititato  a  oanae  of  aotion*  aod  lh«  qiuttioii  whatber 
tiM  eoort  htm  jorisdiotion  of  tha  sabjeot-matier  of  the  action,  are  never 
waived,  Bud  may  be  taken  advantage  of  for  the  first  time  in  the  appel- 


HiuaEovs  PBOsMunov,  Aonmi  worn,  NLAvnAXKAVM  wrbout  Absmt  ov 
Davmj>Ajrr  ni  Ougihal  AonoH  ob  Seuubb  or  hxb  PBOPunr.— 
An  aotioa  for  malioioaa  proeecation  may  be  maintained,  although  the 
original  aotion  wai  begun  by  oivil  snmmoni,  and  the  defendant  in  that 
aotaon  waa  not  arrested  nor  bis  property  seised. 

i^*y«^  VoiivnABr  DttmBflAL  oi  OrriL  Soxr  hov  PBuia  Faon  Bvi. 
Sfmcv  ov.-— The  volnntary  dismissal  of  a  eivil  snit  by  the  plaintiff 
tfaoKoia  will  not^  in  a  subsequent  suit  against  him  for  malioious  proseou- 
tioii»  ooostitute  prima/ack  evidence  of  malice. 

FftABASLB  Oamn,  Mauoi  hot  KaonsAiULT  Dkditciblb  tR<ni  Want  ov.  ^ 
In  aa  motion  for  malloioat  proseoutloB,  the  dednotion  of  malioe  from  a 
want  of  probable  eaaso  is  not  a  nsosssary  onOi  lialiee  may  be  inferred 
frooa  the  want  of  probable  cause,  and  from  the  voluntary  ^Tirntifftnl  of 
tho  alleged  malicious  suit^  but  such  inference  is  one  of  faot^  to  be  drawn 
by  the  jury  under  proper  instructions. 

PkWR i>BEA]i0S  OT  Bmnnrcs  Buwwwxmkt  nr  All  Oivil  Aotiomb. — A  pre- 
ponderanoe  of  evidenoe  is,  in  all  dvil  actions,  sufficient  to  make  out  a 
eaam  for  either  litigants  The  plaintiff  therefore,  in  a  suit  for  malioious 
proaeoution,  founded  on  an  action  for  slander  and  its  voluntary  die* 
miseal,  is  only  bound  to  establish  the  truth  of  the  slanderous  words  by  a 
prepondenmoe  of  evidence^ 

(kmnios  iqb  Onwam^  Fauh  SnAimaam  Dsvamatobt  or,  hot  Pun- 
laosD.  —  F^dse  statements  defamatory  of  the  oharaoter  ol  a  candidate 
for  puUie  office^  although  made  in  good  faith,  are  not  privileged. 

Harrimm  and  Mahan^  and  8.  W.  Birekj  for  the  appellant. 

£.  O.  CravMT^  J.  D.  Moar$^  and  MeKee  and  Jayne^  for  the  re- 
tpondent. 

Shbbwood,  p.  J.  Action  for  malicious  prosecution.  Burma 
brought  suit  against  Smith  for  slander,  alleging  that  the  lat- 
ter had  charged  him  with  stealing  horses;  but  after  Smith 
had  been  thus  put*  to  the  trouble  and  expense  of  employing 
counsel  to  defend  the  suit,  Burrus,  as  he  admitted  in  his 
answer,  voluntarily  dismissed  the  suit  he  had  brought,  and 
when  on  the  witness-stand  testified:  '*I  dismissed  the  suit 
Toluntarfly,  because  I  wanted  to.** 

It  appeared  in  eyidenoe  on  the  trial  that,  at  the  time  the 
charges  were  made  by  Smith,  Burrus  was  running  for  justice 
of  the  county  court  in  the  eastern  district  of  Scotland  County, 
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and  the  charges  were  made  by  Smith,  who  himself  lived  in 
that  district,  to  other  voters,  and  that  affidavits  were  read  bjr 
others  implicating  Burrus  as  an  accomplice  with  one  Mayfield 
in  larcenous  operations  in  regard  to  horses.  Mayfield  shortly 
before  the  election  came  off  was  convicted  and  sentenced  for 
five  years  to  the  penitentiary.  There  was  testimony  adduced 
at  the  trial,  which  certainly  had  a  strong  tendency  to  ahow 
that  the  charges  made  by  Smith  were  not  unfounded,  and 
there  was  some  testimony  of  a  contrary  effect. 

The  instructions,  so  far  as  necessary,  will  be  quoted  and  n<^ 
ticed  in  the  opinion.  The  jury  found  for  the  defendant;  henos 
this  appeal. 

1.  At  the  outset  of  the  examination  of  the  case  at  bar  wo 
are  met  by  the  preliminary  question,  whether  the  facte  stated 
in  the  petition  constitute  a  cause  of  action. 

This  point,  under  our  Civil  Code  of  Procedure,  is  always  open 
to  examination  even  in  an  appellate  court,  and  like  the  juria* 
diction  of  the  court  over  the  subject-matter  of  the  action,  is 
never  waived,  and  may  be  taken  advantage  of  for  the  first 
time  on  appeal:  R.  S.,  sec.  2047;  Sweet  v.  Maupin^  65  Ma  toe. 
cit.  72;  Mclntire  v.  MclfUire^  80  Ma  loc.  eit.  473;  Walker  t. 
Bradbury,  57  Mo.  68. 

The  authorities  are  in  conflict  as  to  whether  a  petition  states 
a  cause  of  action  which  merely  alleges  that  a  civil  action 
brought  and  prosecuted  maliciously,  and  without  probable 
cause,  has  been  terminated  in  favor  of  the  defendant,  many  of 
the  authorities  maintaining  that  no  cause  of  action  exists  un- 
less such  civil  process  be  accompanied  by  arrest  of  the  person 
or  seisure  of  the  property;  and  that  the  plaintiff  in  such  origi- 
nal action  in  contemplation  of  law  is  sufficiently  punished  by 
the  payment  of  costs.  This  view  has  received  the  sanction  of 
Judge  Cooley:  Law  of  Torts,  2d  ed.,  217  et  seq.,  and  caaes 
cited. 

But  there  are  numerous  and  able  decisions  in  opposition  to 
this  view,  and  it  is  difficult  to  oombat  the  force  of  the  reason- 
ing they  employ.  It  is  difficult  to  see  why  the  right  of  a 
plaintiff,  who  as  defendant  has  been  sued  in  a  civil  action  ma- 
liciously and  without  probable  cause,  and  who  has  been  put 
to  great  expense  in  consequence  thereof,  should  be  altered  or 
at  all  affected  merely  by  the  incident  of  his  property  having 
been  attached  or  his  person  seized;  for  in  either  ease  the  dam- 
age, the  expense  and  costs  of  defending  a  suit,  whether  insti- 
tuted by  ca.  $a.  or  attachment,  or  by  civil  summonSi  would  be 
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the  same.  And  it  is  clear  that  the  recovery  of  eorte  would 
not,  under  our  practice,  reimburae  him  for  hia  attoraey'a  feea, 
fiomething  which,  and  other  incidental  ezpensea,  be  doea  re- 
cover under  the  English  practice. 

The  oases  on  both  sides  of  this  subject  have  been  extensively 
collated  and  exhaustively  reviewed  by  John  D.  Lawson  in  21 
Am.  Law  Reg.,  N.  8.,  281,  363,  and  the  conclusion  reached 
that  the  better  doctrine  is  that  which  allows  an  action  to  be 
maintained  as  well  where  property,  etc.,  has  not  been  seized 
as  where  it  has.  The  authorities  also  are  well  reviewed  in  14 
Am.  &  Bng.  Bnoy.  of  Law,  tit*  Malicious  Prosecution,  pp.  32 
et  seq.,  and  notes.  Besides,  this  court  in  Brady  v.  JBmn,  48 
Mo.  533,  adopted  the  view  that  an  action  for  malicious  prose- 
cution may  be  maintained  where  the  original  action  was  be- 
gun by  civil  summons  alone. 

2.  Of  its  own  motion  the  court  gave  instruction  numbered 
1:  '^  The  court  on  plaintiff's  behalf^  of  its  own  motion,  instructs 
the  jury  that  if  they  find  from  the  evidence  that,  in  the  de» 
feadant's  suit  against  the  plaintiff,  this  defendant's  charge  of 
Blander  was  false,  and  that  said  suit  was  instituted  with  mal- 
ios,  and  that  said  suit  was  also  instituted  without  probable 
cause,  and  that  this  plaintiff  was  damaged  thereby,  the  jury 
will  find  for  the  plaintiff  in  an  amount  not  exceeding  the 
amount  claimed  in  this  plaintiff's  petition.    If  the  jury  find 
that  this  defendant's  charge  of  slander  was  false,  then  the 
proof  of  want  of  probable  cause,  being  the  proof  of  a  negative, 
inay  be  made  out  by  slight  evidence,  but  malice  is  not  to  be 
necessarily  inferred  from  the  want  of  probable  cause.    Malice 
is  the  intentional  doing  of  a  wrongful  act  without  just  cause 
tt  excuse;  [and  the  jury  are  instructed  that,  under  the  plead- 
ings in  this  case,  it  is  admitted  that  defendant,  Burrus,  volun- 
tarily  instituted  and  voluntarily  dismissed  said  slander  suit  of 
Burrui  v.  Smithy  and  the  court  further  instructs  the  jury  that 
iuoh  voluntary  dismissal  of  said  slander  suit  is  in  this  cause 
Vfima  facie  evidence  of  malice  on  the  part  of  defendant,  Bur* 

my* 

Attention  will  now  be  directed  to  that  portion  of  that  in- 
struction which  is  inclosed  in  brackets. 

Instruction  numbered  1,  asked  by  the  plaintiff,  but  refused 
Mm,  is  to  the  same  effect,  and  as  to  that  portion  of  the  in- 
ttruction,  of  course  the  plaintiff  would  have  no  right  to  com- 
plain. We  do  not  regard  either  instruction  as  asserting  the 
i'^w  on  this  point.    In  the  Law  of  Torts,  2  ed.,  pp.  214, 215,  it  is 
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aaid  by  Judge  Cooley :  ^  The  burden  of  pfofing  ibat  the  pros- 
ecnticm  was  malidons  is  aleo  upeo  the  jrtaintifll  If  a  want  of 
probable  cause  is  shown,  maliee  may  be  inferred;  but  the  de- 
duction is  not  a  necessary  one,  and  the  mere  discontinuance 
of  a  criminal  prosecution,  or  the  acquittal  of  the  accused,  will 
establish  for  the  purposes  of  this  suit  neither  malice  nor  want 
of  probable  cause.  But  if  an  arrest  is  made  in  a  ciyil  suit 
which  is  afterward  voluntarily  discontinued,  the  diBContino* 
ance  has  been  held  to  furnish  prima  fiMcU  eWdenee  of  a  want 
of  probable  cause.** 

If  the  discontinuance  of  a  criminal  proeecutioii,  institated 
by  the  defendant,  and  discontinued  at  his  instance,  be  evidenoe 
which  establishes  neither  malice  nor  want  of  probable  cause, 
it  is  difficult  to  see  how  the  voluntary  discontinuance  of  a  civil 
action  instituted  by  defendant  can  cut  a  wider  swath.  Prima 
fade  evidence  of  a  fact,  said  Mr.  Justice  Story,  **  is  such  evi« 
dence  as  in  judgment  of  law  is  sufficient  to  establish  the  fact^ 
and  if  not  rebutted  remains  sufficient  for  the  purpose":  LiUen» 
thal^$  Tobacco  v.  UnUsd  Siatei,  97  U.  H.,  loe.  ciL  268,  and  cases 
cited.  The  portion  of  the  instruction  heretofore  referred  to, 
therefore,  in  effect  told  the  jury  that  the  voluntary  dismissal 
of  the  civil  action  begun  by  defendant  made  out  a  case  for  the 
plaintiff  without  more;  but  this  was  not  the  law.  The  instrao* 
tions,  therefore,  referred  to  were  tantamount  to  saying  that  the 
mere  discontinuance  of  the  action  for  slander  was  sufficient  in 
and  of  itself  to  make  out  a  case  of  malice  on  his  part;  but,  as 
already  seen,  this  is  not  the  law.  As  Judge  Cooiey  says,  the 
deduction  of  malice  from  a  want  of  probable  cause  is  not  a 
necessary  one.  Of  course,  malice  may  be  inferred  from  the 
want  of  probable  cause,  and  from  the  voluntary  dismissal  of 
the  original  civil  action;  but  such  inference  is  one  of  fact^  and 
one  for  the  jury,  under  appropriate  instructions,  to  draw. 

8.  In  regard  to  the  words  used  by  plaintiff  which  gave  ori« 
gin  to  the  suit  for  slander,  the  court  instructed  the  jury  that: 
^  And  to  warrant  the  jury  in  finding  that  the  said  alleged 
language  was  true,  the  same  evidence  must  be  adduced  by 
plaintiff  as  would  be  necessary  to  convict  the  defendant  upon 
indictment  for  horse-stealing,  and  if  the  jury  believe  from  the 
evidence  that  plaintiff  uttered  the  said  words  of  and  concern- 
ing  defendant,  and  entertain  a  reasonable  doubt  of  defendant's 
guilt  of  the  crime  imputed  to  him  in  said  words,  the  jury 
should  find  a  verdict  for  defendant.  By  a  reasonable  doubt 
is  meant  a  substantial  doubt,  based  on  and  arising  ftouk  the 
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eTidencOy  and   not  a  mere  poseibility  of  defendant's  inno- 


cence." 


This  view  of  the  law,  though  sustained  b7  the  case  of  Pol' 
8Um  ▼,  See^  54  Mo,  29 1,  by  a  divided  court,  was  unanimously 
OTerthrown  in  the  case  of  Edwardg  v.  Knapp  &  Oo^  97  Mo. 
432;  and  the  now  generally  prevalent  modern  doctrine  es- 
tablishedy  that  in  all  civil  actions  a  preponderance  of  the  evi- 
denoe  is  aafficient  to  make  out  a  case  for  either  litigant. 

BeiidM,  in  actions  of  this  sort,  such  an  instruction  is 
wholly  oat  of  place;  whether  a  party  is  suing  or  sued  for  ma- 
licious prosecntion,  the  absolute  guilt  of  the  particular  indi- 
vidual is  not  at  all  a  controlling  issue;  absence  of  malice  and 
probable  cause  are  the  governing  factors  and  constituent  ele^ 
ments  of  the  forensic  contest 

The  remaining  point  to  be  disoussed  is,  whether  the  court 
should  have  given  instruction  numbered  4,  asked  by  plain* 
tiff)  but  refused  by  the  court,  which  was  the  following:  **  If  the 
jury  believe  from  the  evidence  that  defendant,  Burrus,  was  a 
candidate  for  the  public  office  of  county  judge  in  and  for  the 
eastern  district  of  Scotland  County,  Missouri,  at  the  general 
election  of  the  year  1884;  and  if  the  jury  further  believe  from 
the  evidence  that  the  character,  honesty,  and  fitness  of  said  Bur« 
ms  to  fill  Buch  public  office  was  relevant  to  the  candidacy  of 
Baid  Bumis,  and  necessary  to  be  known  by  the  voters  and 
eonstitaents  of  said  Burrus  at  said  general  election,  for  their 
own  interest  and  protection;  and  if  the  jury  further  find  from 
the  evidence  that  the  language  shown  by  the  testimony  in 
this  case  to  have  been  used  by  Smith  about  Burrus  was  so 
used  by  said  Smith  to  some  of  the  voters  and  constituents  of 
6ud  Burrus,  at  said  general  election,  and  to  none  other,  in  a 
private,  oral  discussion  of  the  character,  and  honesty,  and  fit- 
ness of  said  Burrus  to  fill  such  public  office,  and  that  said 
language  was  so  used  in  good  faith  for  the  purpose  of  giving 
such  voters  and  oonstituents  relevant  and  proper  information 
for  their  own  interest  and  protection,  and  that  said  language 
was  so  used  by  said  Smith,  in  said  eastern  district  of  Scotland 
County,  after  said  Burrus  had  been  nominated  for  said  public 
office,  and  before  said  general  election  in  said  eastern  district^ 
and  that  said  Smith  was  a  voter  at  said  general  election  in 
«&id  eastern  district,  —  then  the  court  instructs  the  jury  that 
SQch  language  so  used  by  said  Smith  is  privileged;  that  said 
Smith  bad  the  right  to  so  use  the  same;  and  that  defendant 
Barms  did  not  have  reasonable  and  probable  cause  for  bring- 
ing said  suit  for  slander  against  plaintiff,  Smith.^ 
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There  is  a  conflict  of  authority  on  the  qnestion  whether 
such  an  instruction  should  be  given  in  instances  like  th* 
present;  but  as  this  case  is  one  of  the  first  impression  in  this 
state,  we  are  free  to  adopt  that  rule  which  we  regard  as  best 
comporting  with  the  proper  preservation  of  the  rights  of  indi- 
viduals, good  government,  social  order,  justice,  and  sound 
reason.  The  correct  rule,  we  take  it,  is  that  expressed  by  tbo 
supreme  court  of  Massachusetts  in  Commonwealth  v.  Clapj  4 
Mass.  163,  8  Am.  Dec.  212,  where  Chief  Justice  Parsons, 
speaking  for  the  court,  said:  ^  When  anv  man  shall  consent 
to  be  a  candidate  for  a  public  office  conferred  by  the  election 
of  the  people,  he  must  be  considered  as  putting  his  character 
in  issue,  so  far  as  it  may  respect  his  fitness  and  qualifications 
for  the  office;  and  publications  of  the  truth  on  this  subject, 
with  the  honest  intention  of  informing  the  people,  are  not  a 
libel;  for  it  would  be  unreasonable  to  conclude  that  the  publi- 
cation of  truths  which  it  is  the  interest  of  the  people  to  know 

should  be  an  offense  against  their  law For  the  same 

reason,  the  publication  of  falsehood  and  calumny  against  pub- 
lic officers  or  candidates  for  public  offices  is  an  offense  most 
dangerous  to  the  people,  and  deserves  punishment;  because 
the  people  may  be  deceived,  and  reject  the  best  citizens,  to 
their  great  injury,  and  it  may  be  to  the  loss  of  their  liberties." 

This  expression  of  the  law  was  cited  approvingly  in  Wheaton 
V.  Beecherj  66  Mich.  807,  an  action  for  libel,  with  plea  of  priv- 
ileged communication  regarding  a  candidate  for  a  public  office, 
and  Sherwood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
*'  The  libel  in  this  case  was  not  privileged.  It  is  true,  the 
plaintiff  was  a  candidate  for  appointment  to  the  office  of 
comptroller  of  the  city  of  Detroit;  but  this  did  not  license  the 
defendant  or  any  other  person  to  vilify,  falsify,  and  calumniate 
the  character  of  the  plaintiff  for  honesty,  integrity,  and  moral- 
ity.  There  is  no  doubt  that  when  a  man  In  this  oountry  be- 
comes a  candidate  for  an  office,  elective  or  appointive,  his 
character  for  honesty  and  integrity,  and  his  qualifications  and 
fitness  for  the  position,  are  put  before  the  people,  and  are 
thereby  made  proper  subjects  for  comment,  and  that  publica- 
tions  of  the  troth  in  regard  to  the  candidate  are  not  libelous; 
and  it  is  equally  true  that  the  publication  of  falsehood  against 
such  candidate  is  wrong,  and  deserves  to  be  punished.'* 

Bronson  v.  Bruce^  59  Mich.  467,  60  Am.  Rep.  807,  was  also 
an  action  for  libel  on  a  candidate  for  a  public  office,  and  the 
claim  of  privilege  was  also  interposed,  but  Chamidin,  J.,  as 
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the  organ  oi  the  oourt^  Ba!d:  ^  The  electors  of  a  congressional 
district  are  interested  in  knowing  the  truth,  not  falsehoods, 
concerning  the  qualifications  and  character  of  one  who  offers 
to  represent  ibem  in  Congress;  and  it  is  the  right  and  priy* 
ilege  of  any  elector,  or  person  also  having  an  interest  to  be 
rejneeented,  to  freely  criticise  the  act  and  conduct  of  such 
candidate,  and  show,  if  he  can,  why  such  person  is  unfit  to  be 
intrusted  with  the  office,  or  why  the  suffrages  of  the  electors 
should  not  be  cast  for  him.    But  defamation  is  not  a  necessary 
and  indispensable  concomitant  ofan  election  contest.  •  •  •  •  To 
hold  that  false  charges  of  a  de£Eimatory  character,  made  against 
s  candidate,  are  privileged  as  matters  oi  law,  if  made  in  good 
faith,  and  that  the  party  making  them  is  absolutely  shielded 
against  liability,  it  seems  to  me  is  a  most  pernicious  doctrine. 
It  would  deter  all  sensitive  and  honorable  men  from  accepting 
tiie  candidacy  to  office,  and  leave  the  field  to  the  profligate, 
&e  unprincipled,  and  unworthy;  to  men  who  have  no  char« 
acter  to  lose,  no  reputation  to  blemish.    It  could  scarcely  be 
expected  that  any  man  worthy  of  the  position  would  consent 
to  stand  for  an  office  and  have  his  reputation  tarnished,  his 
good  name  scandalized,  in  the  face  of  the  whole  community,  if 
roch  doctrine  as  this  is  to  prevail.    Besides,  under  the  guise 
of  assisting  the  people  to  select  a  fit  man,  the  voters  are  de- 
edved  by  falsehood,  and  induced  to  withhold  their  support 
from  the  maligned  candidate,  and  so  two  wrongs  are  perpe- 
trated, — one  upon  the  candidate,  the  other  in  misleading  the 
voter.'* 

At  an  early  day  in  Tennessee  the  same  question  arose,  and 
a  similar  ruling  was  made,  Overton,  J.,  remarking:  "  Slander 
la  no  more  justifiable  when  spoken  of  a  man  with  a  view  to  his 
slection  than  on  any  other  occasion.  Unhappy,  indeed,  would 
any  people  be,  where  in  the  exercise  of  one  right  you  destroy 
as  important  a  one.  •  •  •  •  Let  his  talents,  his  virtues,  and  such 
^oes  as  are  likely  to  affect  his  public  character,  be  freely  dis- 
<sns8ed,  but  no  falsehoods  be  propagated '^  Brewer  v.  WeaUey^ 
20ver.  99;  5  Am.  Dec  656. 

The  same  view  of  the  law  prevails  in  West  Virginia,  where 
Cfieen,  President,  delivering  the  opinion  of  the  court,  in  speak- 
ing of  the  degree  of  freedom  with  which  the  character  of  a 
tandidate  for  public  office  may  be  treated,  said:  *' As  this  right 
sf  criticism  is  confined  to  the  acts  or  conduct  of  such  oandi« 
^te,  whenever  the  facts  which  constitute  the  act  or  conduct 
•riticised  are  not  admitted,  they  must  of  course  be  proven.  •  •  •  • 
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Hie  talents  and  qualifioatioD,  mentally  and  pbyaically, 
the  oflSoe  b«  aaka  at  the  bands  of  the  people,  may  be  freely 
commented  on  in  pablicatione  in  a  newspaperi  and  thoogh 
such  comments  be  barsb  and  nnjusti  no  malioe  will  be  i 
plied,  for  these  are  matters  of  opinion  of  which  the  yoters 
the  only  judges;  bat  no  one  has  a  right  by  a  publication 
falsely  to  impute  crimes  to  such  a  candidate,  or  publish  alle-* 
gations  fislsely  affecting  his  character":  Sweeneff  y.  Bak^^  IS 
W.  Va.  J88;  81  Am.  Bep.  757. 

The  same  rule  prevails  as  to  the  conduct  of  a  public  office 
as  that  relating  to  a  candidate  for  office,  as  the  authorities 
show;  and  in  regard  to  what  are  priyileged  communicataoiis 
respecting  the  former  class,  Folger,  C.  J.,  said:  ^*  We  are  of  the 
ojAnion  that  the  official  act  of  a  public  functionary  may  be 
freely  criticised,  and  entire  freedom  of  expressicm  used  in  ar- 
gument, sarcasm,  and  ridicule  upon  the  act  itself;  and  that 
then  the  occasion  will  excuse  everything  but  actual  malice 
and  evil  purpose  in  the  critic.  We  are  of  the  <^inion  thai  the 
occasion  will  not  of  itself  excuse  an  aspersive  attack  upon  the 
character  and  motives  of  the  officer;  and  that  to  be  excused, 
the  critic  must  show  the  truth  of  what  he  has  uttered  of  thai 
kind'':  Hamilton  v.  Eno,  81  N.  Y.  126. 

The  doctrine  here  asserted  is  also  prevalent  in  lUinoiB.  In 
Rearieh  v.  WUcox,  81  111.  77,  Craig,  J.,  said:  "^  While  the  qual- 
ification and  fitness  of  a  candidate  for  office  might  properly 
be  discussed  with  freedom-by  the  press  of  the  country,  we  are 
aware  of  no  case  that  goes  so  far  as  to  hold  that  the  private 
character  of  a  person  who  is  a  candidate  for  office  can  be  de- 
stroyed by  the  publication  of  a  libelous  article  in  a  newspaper, 
notwithstanding  the  election  may  be  attended  with  that  ex- 
citement and  feeling  that  not  unfrequentiy  enters  into  oor 
elections.  •  .  •  •  The  law  required  appellee,  as  the  publisher 
of  a  journal,  to  publish  facts,  and  not  libelous  articles.  The 
character  and  reputation  of  appellant  was  as  sacred,  and  ae 
much  entitled  to  protection,  when  a  candidate  for  office  as  at 
any  other  time." 

The  same  doctrine  is  announced  in  otiier  states,  and  we  re- 
gard it  as  the  better  one,  especially  in  this  day  and  age  when 
in  heated  political  campaigns  the  ^  rattling  tongue  of  noisy 
and  audacious"  slander,  and  what  Lord  Mansfield  in  Rex  v. 
Waies,  4  Burr.  2662,  calls  ''  that  mendax  infamia  from  the 
press,"  sorely  need  to  have  placed  upon  them  some  fetter, 
some  check,  some  curb,  which  shall  be  able,  in  some  degree  at 
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leasti  to  lestraia  tlitm  witiuo  something  like  legitimate  boun* 
darieSy  and  eomeChlng  like  a  deoent  regard  for  private  char- 
acter. Within  these  bounds  of  legitimate  discussion,  all  that 
18  necessary  to  saj  and  proper  to  saj  respecting  the  actions 
and  qnalifications  of  candidates  or  public  officers  may  legiti- 
mately be  said,  without  descending  into  the  sinks  and  cess- 
poolB  of  Tituperation. 

For  the  errors  aforesaid,  the  judgment  should  be  reversed 
and  the  cause  remanded*       

MMumom  PaosaovnoH  ^  AonoH  toa.  withoiit  AutisT  of  Pihsoh  ob 
HamiKB  ov  PbopbmT'— Whrbbb  MAisTAnrABU. — li  i«  not  naoenaiy, 
u  order  to  laintMn  ao  aotioa  for  the  malioioiia  proieoation  of  »  oiTil  toit^ 
Unt  tho  ponoa  tboald  bo  moletUd  or  his  property  toisad:  AiUeHf  r.  /mm^ 
n  ICaob.  477;  81  Am.  St  Rep.  683^  and  moto)  Brand  w.  Smokman^  6S  Mioh, 
090;  13  Am.  St.  Rep.  368»  ood  note. 

Mauoious  PaosioDnov-— Maliob— DnMnsAA  w  Aonov  as  Svmnroa 
ea  — No  Implieatioii  of  want  of  probable  eaoae  is  raised  by  the  faot  that  a 
tieseealiMi  was  abandoned!  Ooel^fekl  ▼•  BrMtbof,  2  MeMnlL  S70;  SS  Am. 
Deew  IflL  Diaehargeby  iiottfprMagalis  notfirraM/Mf  endenoeof  malioet 
reonn  ▼.  PoUf,  I  R.  Hon.  868;  88  Abl  Dee^  588;  see  Btnoffi  t»  Brtamr,  18 
nek.  468;  28  Am.  Dee.  256,  and  note. 

liixjCKOim  PBoooimoir  — Maltob— Wabt  o»  Pbobablb  Oavsb  as 
SnDBHCB  ov. '—  lialioe  may  be  inferred  from  want  of  probable  oanse^  bnt  it 
may  be  rebatted  by  proof  that  the  proseontor  Was  honest  in  his  belief  of  the 
defMidant*a  gailti  Lmrford  t.  Dietrkk,  86  Ala.  260;  11  Am.  81  Rep.  87, 
and  note.  A  presomption  of  malioe  is  raised  by  want  of  probable  oanset 
Jhmtf  ▼.  HMmam,  88Mieh.  590;  18  Am.  St.  Rap.  88S;  and  note. 

LdBL  —  FaUB  STATBHBim  OONOBBmHO  OaBDIDATB  bob  OmO%  WHBfHBB 

PiiniiBBBBwMssly  impating  erime  to  a  oandidate  for  ofiee  is  aotlooablet 
JNnmiT.  Brmos,  50  Mioh.  467;  60  Am.  Rep.  807,  and  Bote;  aztended  aola 
te  JbuMT />^  ik  V.  AM%  67  Am.  Rep.  228-^01 


TtUB  1^   HlLb 
|witniom,mj 
>— QaABvoa  ev  Labb  BtoopfBii  bt  his  DaaLABATiom  abb  Dbbb^ 
r.  — Apstsoo  whe  eoBToysto  another  aU  the  rights  title,  aad  inter- 
e«ltihal  he  bherited  ftom  his  father  in  eertain  IuAm,  debfauring  to  his 
gWMitee^  at  the  time  ef  the  eoBTeyaaea^  thai  a  prior  nnreoorded  deed  6l 
sash  lands  frooi  his  fslher  to  himi  eontaiBing  reetrietioBa  en  the  aliena- 
tisa  of  his  interest  therein,  had  nerer  been  delitered  to  or  adoepted  by 
Wm^  Brill,  ia  an  aotion  of  ejeotment  brought  against  Um  by  snob  grantee, 
he  estopped  by  his  deeianUioos  aad  deed  from  denylBg  that  his  deed  con* 
vsfBdllMesiatiiBllMbadwfaieh  hewonld  haTS  tUea  fay  Inherftaaoi^ 
had  no  deed  been  made  by  his  father  to  him. 
VlatDfBa  HsvoptBfc  ivor  HBoanABT  ur  BjaoniBVT,  webM.  —  It  ia  a  gen- 
AH.  Br.  Bar.,  YoL.  ZXYIL— tt 
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•nl  role  Ihat  aa  astoppd  mntl  1m  plaaded  is  «ffte  to  1m  avaiUble  aa  % 
dfif  euw^  but  this  nila  does  not  apply  io  ^aotmtiit  mill  la  whioh  the  par- 
tita  do  not  set  up  tha  titla  on  whioh  tbay  rely. 
DmiviRT  01  DxuH  BuBDiN  01  P&ooF  oi»  or  Pabtt  OLAnmra  undxbl. 

—  Where,  in  an  action  of  ejeotment»  the  eTidenot  li|  that  the  deed  under 
which  the  defendant  claime  title  from  his  father,  the  eriginal  eonroe  of 
title,  was  foand  by  the  adxninietrator  of  the  father,  in  a  desk  kept  bj 
the  deceased  and  under  his  oontrol,  among  other  papera  belonging  to  hini. 
at  his  death,  and  was  afterwards  giren  into  the  defendant's  poaocasiosi  bj 
the  administrator,  the  burden  of  proving  that  the  deed  waa  delivered  be- 
fore the  father's  death  ia  on  the  defendant. 

Attorn  BT  and  Cliknt  —  Gonytdkntial  Ck>iacf7inoisiONS  bbtwiu  —  Fktt- 
ILBOX  AM  TO,  NOT  BxTKNDBD  TO  TmBD  PBBflom.  —An  attorney  ia  not 
a  competent  witness  to  prove  oommunications  made  to  him  profeasioii* 
ally  and  confidentially,  if  the  person  making  them  eUima  the  privilege^ 
but  this  privilege  does  not  extend  to  third  persons  who  were  present  at 
a  conference  between  attorney  and  client^  and  such  third  peraona  are  eom- 
petent  witnesaes,  and  can  testify  to  such  oommunicationa. 

Dblivbrt  oi  Dbbd,  What  Nbobssabt  to  Constitdtb  Valioi.  ^  To  eon- 
atitute  a  valid  delivery  of  a  deed,  the  dominion  over  the  inatrument  mnat 
pass  from  the  grantor  with  the  intent  that  it  shall  pass  to  the  grantee,  if 
the  latter  will  accept  it^  and  no  particular  form  or  ceremony  ia  aaiential 
to  constitute  a  delivery;  it.  may  be  made  by  acts  or  words,  or  by  both. 
But  so  long  as  the  delivery  of  a  deed  remains  incomplete,  a  grantor  oaa 
change  his  intention  relating  thereto^  and  destroy  the  deed  if  he  so  de- 
sires. 

IiraTBUcnoN8»  Rktitsal  to  Giyb,  not  Brrob  whbn.  — When  a  court  has 
already  given  instructions  which  state  the  law  fully  and  fairly,  it  is  not 
error  to  refuse  to  give  other  instructions  to  the  same  effect. 

Xtidbnob,  Oommbnt  on.  Simply  Stating  Leoal  Eftxot  of  Faoib  u  not. 

—  The  simple  statement  by  the  court  of  the  legal  effect  of  facta  in  evi- 
dence is  not  a  comment  on  the  evidence.  It  ia  not,  therefore,  error  for 
a  court  to  instruct  the  jury  that  a  deed  left  by  the  grantor  in  a  place 
where  it  is  accessible  to  the  grantee  does  not  constitute  a  delivery,  in  the 
abeence  of  an  intention  on  the  part  of  the  grantor  to  deliver  and  of  the 
grantee  to  accept. 

F0B8E8SION  OF  Land,  Intbntion  of  Party  in  Putting  Another  in,  In- 
FBBBNOB8  AB  TO.  —  Whether  a  deceased  father  placed  his  son  in  posses- 
sion of  land  for  the  sole  purpose  of  permitting  him  to  enjoy  the  rents  and 
profits,  or  in  pursuance  of  a  previous  gift  thereof  to  him,  is  a  question  of 
intention,  to  be  inferred  from  the  relations  of  the  parties,  their  conduct 
and  dedarationa,  and  all  the  faota  aodoironmstanoes  in  evidence  in  the 


R  M.  RoberUon^  M.  A.  FyU^  and  0.  L.  HauU^  for  the  appel- 
lants. 

W.  W.  Wood  and  8,  P.  Sparh$^  for  the  respondent 

Hacfablane,  J.  The  action  is  ejectment  to  recover  a  tract 
•f  land  in  Johnson  County.  The  answer  admitted  the  posses- 
sion, and  denied  all  other  allegations. 

Sylvester  Hall,  deceased,  was  the  common  source  of  titles 
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Previous  to  his  death  he  owned  the  tract  of  land  fai  controversy, 
and  died  seised  of  large  tracts  of  land  in  Johnson  and  Pettis 
counties,  leaving  his  widow  and  three  children,  George  L.  Hall 
being  one  of  them.   The  widow  took  a  child's  part  of  the  estate. 
Plaintiff  read  in  evidenoe  a  deed  from  defendant  Hall  to 
himself,  dated  the  eighth    day  of  August,  1885,  describiog 
therein  about  sixteen  hundred  acres  of  land,  and  including 
the  land  in  controversy.  This  was  in  form  a  deed  of  general  war- 
ranty, and  described  Uie  interest  conveyed  as  follows:  ''The  fol- 
lowing described  tracts  or  parcels  of  land,  situate  in  the  county 
of  Johnson  and  state  of  Missouri,  to  wit,  all  my  present  right, 
title,  and  interest,  which  I  inherited  from  my  father,  Sylve&t.  r 
Hall,  late  of  Pettis  County,  Missouri,  as  one  of  his  three  chil- 
dren and  heirs  at  law  in  and  to,"  following  with  a  description 
of  the  lands  conveyed.    After  the  specific  description,  the  fol« 
lowing:  **  Also,  all  other  real  estate  not  hereinbefore  described 
specifically,  whether  in  said  county  of  Johnson,  or  any  other 
county  in  the  state  of  Missouri,  which  I  inherited  from  my 
sidd  father,  Sylvester  Hall."    This  deed  was  duly  acknowl* 
edged  and  recorded. 

Plaintiff  then  put  in  evidence  the  record  of  a  partition  suit 
between  plaintiff  and  the  heirs  of  Sylvester  Hall,  by  which 
the  land  in  suit  was  set  off  in  severalty  to  himself. 

Defendant,  in  support  of  his  title,  offered  an  unrecorded  deed 
from  Sylvester  Hall,  dated  July  30,  1881,  conveying  the  land 
in  suit  to  him  for  life,  with  remainder  to  the  heirs  of  his  body. 
This  deed  contained  the  following  provision:  "'  But  under  this 
conveyance,  etc.,  said  Qeorge  L.  Hall  is  to  have  no  power  to 
sell  or  convey  his  life  estate  in  said  lands,  or  any  part  thereof; 
and  if  the  said  Oeorge  L.  Hall  shall,  at  any  time  hereafter,  con- 
vey, or  attempt  to  convey,  his  life  interest,  or  any  part  thereof 
in  the  lands  hereby  conveyed,  or  any  portion  of  the  same,  then 
this  deed  shall  become  immediately  void  and  of  no  effect.'^ 
Under  this  deed  defendant  claimed  title,  and  the  right  to  the 
possession  of  the  whole  of  the  land  in  suit. 
'  1.   Plaintiff  testified,  and  his  testimony  was  undisputed,  that 
defendant  informed  him,  when  he  sold  him  his  interest  in  the 
estate  inherited  from  his  father,  that  this  deed  from  his  father 
had  never  been  delivered  to  or  accepted  by  him*    The  court 
held  that  under  the  deed  from  defendant  to  plaintiff,  and  the 
representations  so  made,  defendant  was  estopped  to  deny  that 
the  deed  to  plaintiff  conveyed  such  an  interest  in  the  land  as 
he  would  have  taken  by  inheritance,  had  no  deed  been  made 
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bj  hifl  fiither  to  Urn.  The  ruling  of  the  court  was  ondoabt- 
edlj  correct.  The  deed  from  defendant  to  plaintiff  not  only 
undertook  to  conTej  all  the  interest  in  the  estate  inherited 
from  his  fatheri  but  the  recitals  therein  plainly  declared  that 
the  land  in  controversy  was  a  part  of  the  estate  so  inherited^ 
The  rule  is,  that  a  recital  in  a  deed  of  a  fact  will,  in  general^ 
conclude  the  grantor  and  his  privies:  Dickion  y.  Anderson^  9 
Ma  156;  Glamorgan  v.  Qre§M^  32  Mo.  285;  Bailey  v.  Tt%amU€9^ 
12  Mo.  176. 

''  In  order  to  determine  whether  a  recital  is  evidence  in  a 
given  case  against  a  party,  we  have  only  to  ascertain  whether 
an  acknowledgment  or  confession  of  the  person  who  ezecated 
the  deed  would  be  competent '':  JoeekA  v.  Ea^on^  11  Ma  124; 
47  Am.  Dec.  142. 

2.  It  is  insisted  that  plaintiff  cannot  avail  himself  of  the 
estoppel  in  this  case,  for  the  reason  that  it  was  not  pleaded. 
It  is  true,  generally,  that  an  estoppel  must  be  pleaded  in  order 
to  be  available  as  a  defense,  but  the  rule  does  not  apply  to 
ejectment  suits  in  which  the  parties  do  not  set  up  the  title  on 
which  they  rely.  The  pleadings  in  this  class  of  casee  ace  not 
required  to  give  notice  to  the  opposite  party  of  the  title  upon 
which  reliance  is  placed.  Plaintiff  was  not  informed  by  the 
pleadings  that  defendant  would  rely  upon  a  deed  ttoxa  hie 
father,  and  had  no  opportunity  to  plead  thereto^  and  wae  not 
required  to  do  so:  AUxandvr  v.  CampbM^  74  Ma  148. 

8.  The  principal  contest  in  this  case  was  over  the  qnestioe 
as  to  whether  there  had  been  a  delivery  of  the  deed  from  Syl- 
vester Hall  to  defendant.  The  verdict  was  against  the  defsnd- 
ant  fM  the  whole  of  the  land,  and  necessitated  a  finding  by 
the  jury  that  there  was  no  delivery  of  this  deed.  If  the  trial 
of  this  iesue  was  fair  and  without  error,  other  questions  beoome 
unimportant. 

After  the  death  of  Sylvester  Hall,  the  deed  in  questieii  Me 
found  by  tlie  administrator,  in  a  desk  kept  by  deceased  and 
under  his  control,  among  other  papers  bdonging  lo  him  at 
his  deaUL  It  was  afterwards  given  into  the  possession  of 
defendant  by  the  administrator.  The  court  instructed  the 
jury  that  under  this  state  of  facts  the  burden  of  proving  a 
delivery  was  on  the  defendant.  The  delivery  of  a  deed  la  as 
essential  to  its  validity  as  any  othmr  of  the  necessary  acts.  ▲ 
party  claiming  under  a  deed  is  bound  to  prove  its  exeoutioa 
and  delivery.  The  deed  must  have  been  complete  beCore  the 
death  of  the  grantor.    The  burden  of  showing  this  was  ee 
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tilt  defend tmt,  who  claimed  under  tlie  deed.  Tf  tlie  deed,  prop* 
«rty  exeeuted,  luid,  on  tte  death  of  the  grantor,  been  in  the 
poeieaeiop  of  the  granleoi  a  preeomption  of  deliyery  would 
haTO  ariflon,  which  oonld  only  haye  been  overoome  by  Batisfao- 
tory  OTidfinoe:  8eM  t.  8wtt^  95  Mo.  800.  The  administrator 
had  no  power  to  complete  it  hj  delivery.  The  question  was, 
in  whooe  poeaeeaifm  was  the  deed  at  the  time  of  the  death  of 
tlio  grantor,  and  not  at  some  subsequent  period.  The  instruc- 
tion  correotly  declared  the  law. 

4.  Tho  administrator  testified   that  after  he  had  taken 
charge  of  the  estatCi  in  company  with  defendant,  he  consulted 
hia  attorney  in  regard  to  the  deed  and  his  duties  in  respect  to 
tt|  and  in  that  interrieWi  defendant  had  informed  the  attor- 
ney, after  being  questioned,  that  he  had  never  seen  the  deed 
prior  to  Ua  father's  deathi  and  that  it  had  never  been  delivered 
to  hdm.     The  administrator  paid  his  counsel  for  this  consulta- 
tion, but  required  defendant  to  repay  him.    This  testimony 
waa  objected  toby  defendanti  on  the  ground  that  the  communis 
eation  to  the  attorney  was  privileged.    Under  our  statute,  sec- 
tion 8926,  which  Is  a  mere  affirmation  of  the  common  law,  an 
attorney  is  not  a  competent  witness  to  prove  communications 
made  to  him  professionally  and  confidentially,  if  the  person 
making  them  claims  the  privilege.  This  privilege,  however,  does 
not  extend  to  third  persons  who  were  present  at  a  conference 
between  attorney  and  client^  and  such  third  persons  are  com- 
yetent  witnesses^  and  can  testify  to  such  communications.  The 
rale  of  common  law  confined  the  privilege  to  counsel  and  the 
media  of  communication  between  client  and  counsel  as  clerk,  in* 
terpreteTi  etc^  and  this  rule  has  not  been  enlarged  by  the  statute: 
Jack$tm  V.  French^  8  Wend.  889;  20  Am.  Dec.  699;  Hoy  v.  Ifor- 
fi$^  18  Gray,  620;  74  Am.  Deo.  660;  Goddard  v.  Qardner^  28 
Oonn.  174 

6.  The  only  remaining  question  is,  whether  the  court  prop* 
erly  instructed  the  jury  on  the  question  as  to  whether  the  deed 
was  delivered  to  defendant  by  his  father,  the  grantor,  prior  to 
his  death.  The  evidence  on  this  question  was  conflicting.  It 
8bowi»  however,  without  oonflicty  that  after  the  death  of  Syl- 
vester Hall|  the  deed  was  found  by  the  administrator,  in  a  desk, 
among  the  papers  of  deceased,  in  an  old  envelope  marked  in 
pencil  across  the  back,  ^  Gea  L.  Hall's  deeds  and  Charlie 
Hall's  deeds.'*  In  the  same  envelope  were  also  a  deed  to 
Charles  U.  Hall  to  another  tract  of  land,  an  abstract  of  title, 
sod  some  tax  receipts.    Defendant  and  other  members  of  the 
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fitmflj  of  deoeasad  had  access  to  this  desk.  Sjlvester  Hall 
died  in  the  apriiig  <tf  1886u  In  the  winter  preceding  his  death, 
he  had  pat  defendant  in  possesfiion  of  the  land.  The  other 
evidence  of  delivery  consisted  principally  of  declarations  of 
deceased  to  the  effect  that  he  had  given  the  land  to  defendantt 
and  the  evidence  tending  to  prove  want  of  delivery  consisted 
chiefly  in  the  testimony  of  witnesses  detailing  admissions 
mfide  by  defendant  that  the  deed  had  not  been  delivered. 
There  was  also  evidence  tending  to  prove  that  the  grantor 
handed  the  deed  to  defendant,  and  told  him  to  have  it  re- 
corded. Defendant  insists  that  upon  the  evidence  the  jarjr 
should  have  been  peremptorily  instructed  to  find  in  his  favor. 

To  constitute  a  valid  delivery,  the  dominion  over  the  instro- 
ment  must  have  passed  from  the  grantor  with  the  intent  that 
it  shall  pass  to  the  grantee,  provided  the  latter  accept:    2 
OreenL  Bv.,  sec.  297.    Hence  it  was  held  in  Huey  v.  Htiey^  65 
Mo.  689,  that  ^  the  mere  lodgment  of  a  deed  properly  executed 
and  acknowledged  by  the  grantor  in  a  place  to  which  the 
grantee  has  access,  and  from  which  he  can  without  hindrance 
transfer  it  to  his  own  possession,  with  the  intent  on  the  part 
of  the  grantor  that  the  grantee  may,  after  his  death,  take  it 
and  have  it  recorded,  and  then  become  the  owner  of  the  land, 
does  not  constitute  delivery  of  the  deed  ":  Scott  v.  Scott^  95  Mo. 
800.    The  execution  and  acknowledgment  of  this  deed,  and 
putting  the  grantee  in  possession  of  the  land  alone,  only  con- 
stitute evidence  that,  at  the  time  these  acts  were  done,  the 
grantor  intended  a  future  delivery,  provided  the  grantee  should 
accept    So  long  as  the  delivery  remained  incomplete  the 
grantor  had  the  right  to  change  his  intentions,  and  if  he  saw 
fit,  to  destroy  the  deed.    The  undisputed  facts,  we  think,  did 
not  authorize  the  peremptory  instruction  asked. 

6.  The  court,  at  the  request  of  defendant,  gave  the  jury  the 
following  instruction:  ''The  court  instructs  the  jury  that  no 
particular  form  or  ceremony  is  necessary  to  constitute  a  de- 
livery of  a  deed;  it  may  be  by  acts  or  words,  or  both.  Any- 
thing which  clearly  manifests  the  intention  of  the  grantor  and 
the  person  to  whom  it  is  made  that  the  deed  shall  then  be- 
eome  operative  and  effectual,  that  the  grantor  shall  lose  all 
eontrol  over  it,  and  that  by  it  the  grantee  is  to  become  pos- 
tessed  of  the  estate  embraced  in  such  deed,  is  a  sufficient  de- 
livery. If  the  jury  believe,  therefore,  from  the  evidence  that 
Sylvester  Hall,  having  signed  and  acknowledged  the  deed  to 
George  H  Hall,  offered  in  evidence,  handed  the  same  to  said 
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Oeorge  L.  HaII«  and  told  him  to  put  said  deed  on  record,  or 
words  to  that  eflTeot,  and  that  (Seorge  L.  Hall  accepted  said 
deed,  then  stich  acts  and  words  constitute  a  delivery  of  said 
deed,*  and  yon  will  so  find.** 

This  instruction  declares  the  law  relating  to  the  delivery  of 
deeds  very  favorably  to  defendant,  and  in  accordance  with  the 
principles  declared  and  approved  by  this  court  in  the  follow- 
ing and  probably  other  decisions:  Huey  v.  Huey^  65  Mo.  689; 
Tktmer  v.  Carpenter,  83  Mo.  336;  Miller  v.  LuUman,  81  Mo. 
814;  Seolt  v.  Scott^  95  Mo.  300. 

7.  The  court  also,  on  its  own  motion,  instructed  the  jury 
that  if  the  grantor  handed  the  deed  to  defendant,  ''  and  told 
him  to  have  it  recorded,  or  by  words  or  acts,  or  by  both 
words  and  acts,  transferred  the  control  of  the  deed  to  defend- 
ant,  and  it  was  accepted  by  him,"  then  the  delivery  was  com- 
plete, although  *Uhe  deed  was  left  in  the  possession  of  the 
grantor,  and  was  found  by  the  administrator  with  his  papers 
after  his  death."  These  instructions  presented  the  law  of  the 
case  fully  and  fairly  to  the  jury,  and  a  refusal  to  give  other 
instructions  to  the  same  effect,  though  differently  worded,  did 
not  constitute  error:  Brown  v.  HannibcU  etc.  R*y  Co,^  99  Mo. 
819. 

8.  The  c6urt,  at  request  of  plaintiff,  instructed  the  jury 
that  though  ''Sylvester  Hall  during  his  lifetime  kept  the  deed 
in  a  place  to  which  Oeorge  L.  Hall  had  access,  yet  that  fact, 
of  itself,  was  not  sufficient  to  constitute  delivery.  The  inten- 
tion to  deliver  must  be  proven  by  some  word  or  aot  of  the 
grantor." 

It  is  insisted  that  this  instruction  was  a  comment  on  the 
evidence,  and  was  therefore  improper.  It  is  always  proper 
for  the  court  to  declare  to  the  jury  the  legal  effect  of  the  facts 
in  proof!  The  very  purpose  of  instructions  is  to  advise  the 
jury  as  to  the  legal  effect  of  the  evidence.  The  fact  that  the 
deed  was  left  by  the  grantor  in  a  place  accessible  to  defendant 
did  not,  as  has  been  seen,  constitute  a  delivery,  in  the  absence 
of  an  intention  on  the  part  of  the  grantor  to  deliveri  and  of  the 
grantee  to  accept  it.  To  simply  declare  this  legal  effect  was 
not  a  comment  on  the  evidence. 

9.  The  court  also  instructed  the  jury  that  if  Sylvester  Hall 
imt  defendant  in  possession  of  the  land  for  the  sole  purpose  of 
permitting  him  to  enjoy  the  rents  and  profits  thereof,  and  not 
in  pursuance  of  making  a  previous  gift  of  same,  then  such 
possession  was  ''not  evidence  of  the  delivery  of  the  deed."    It 
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is  intisted  that  this  Inatniotion  wm  improper,  lor  the 
that  there  was  no  evidenoe  that  Sylvester  Hall  pat  defendant 
in  the  poeeeeaion  for  the  eole  pnrpoee  of  permitting  him  nmply 
to  enjoy  the  rents  and  profits. 

It  is  tme,  there  is  no  direot  evidenoe  of  the  intention  of 
Sylvester  Hail  in  giving  defendant,  his  son,  possession.     T*he 
intention  can,  however,  be  inferred  firom  the  relation  of  the 
parties  to  each  other,  the  condnot  and  deolarations  of  eacb, 
and  all  the  liiets  and  oironmstanoes  in  evidence.    It  cannot  be 
said  that  these  did  not  tend  to  prove  the  intention.    If  tbe 
deed  had  been  previously  delivered,  defendant  had  the  legal 
right  to  go  on  the  land  and  cat  the  timber  withoat  the  consent 
of  his  father,  and  the  declarations  of  the  faUier  in  evidenoe  to 
the  effect  that  he  wanted  Qeorge  to  live  on  the  place,  and  he 
ooald  do  as  he  pleased  aboat  catting  the  timber,  was  incon- 
sistent with  ownership  by  the  son,  and  is  only  oonsistent  witb 
a  desire  that  he  shonld  merely  ^  enjoy  tlie  rents  and  profits  "^ 
nnder  each  possession. 

No  error  appearing,  Uie  judgment  is  aflSrmed. 


BnoppBto  Moos  m>  NsomBnrr  or  PLBinnrs — y  si  issii  1 1  ev  PtsAano 
JSfftovrwu  —The qaMtion  wh«tiMr arnok  il  is aiBiiiry  to  pbad an «top- 
pel,  in  ordir  to  iiiak«  it  avaiUblib  w  om  upon  which  thtra  hM  txirtad  «  graa4 
ooDinrictj  oi  jndioUd  opinion.    It  taenu  to  bo  qnito  iapo«iUe  to  reooneilo 
tho  oarlior  oonunon-law  onihoritioi  on  ihii  qnastion.    II  it  boUered,  how- 
•70r,  that  in  thi«  oonntrj  tho  graat  wolght  of  modfltn  antlMwitf,  parttonlarlj 
in  what  are  tormed  tho  oodo  atota^  wharo  partiaa  to  an  notion  afo  reqnivadl 
to  atato  tha  hMta  oonatitnting  thair  oanaa  of  aotion  or  ground  of  dofonao  iia 
thair  plaading^  haa  firmly  aatabliihad  tha  mla  that  aatoppalo,  to  ba  arailaUfr 
OB  iha  trial,  mnat  bo  apooially  pleadad  whara  fhara  haa  boon  an  opportunity 
lor  so  plaading  tham:  Pomaroy  on  Ramodiaa  and  Ramodial  Bighta,  Sd  od., 
aac  712;  CZorto  T.  JTiiftir,  26  OaL  683;  Davk  r.  J}a9l$,  2S  CU.  SS|  Si  Am. 
Deo.  167;  MkehOorm  t.  Amerais,  46  Od.  121;  MeKeen  t.  Namgkiom,  88  OaL 
162;  De  VotU  t.  McOtrr,  16  CoL  467;  22  Am.  St.  Rap.  426;  Oa^nor  t. 
ClemenU,  IS  OoL  200;  MamDeU  t.  Longeneeker.  80  HL  102;    ITood  ▼.  0«> 
itam,  20  lad.  177;  MMkm  r.  Moffee,  76  Ind.  381;  Bim  r.  Olt^  <^  Fnmh- 
fori.  70  Ind.  446;  Aaderaps  t.  UMl^  03  Ind.  670;  47  Am.  Rap.  304;  0% 
nf  Dephi  ▼.  Starimmn,  104  Ind.  843;  Batumn  t.  StatAmrp,  22  Iowa,  334;. 
Ind.  DiU.  </  Burlinglan  t.  MmkomU*  NaL  BaiA.  68  Iowa,  343;  PhiO^  t. 
Vim  ShaiA,  37  Iowa,  220;  DwdUng-kouM  ln$.  Ob.  t.  JokiuoM^  47  Kan.  1; 
Beir$  qf  Wood  ▼.  NidMt,  33  La.  Ann.  744;  DaU  r.  TWimt,  34  Mioh.  406; 
Braif  T.  ManhaU.  76  Ma  327;  Nobk  r.  SlomU.  77  Mo.  236;  Hammitiomyk 
T.  (MtfoMani,  84  Ma  13;  BurUngiom  ^  M.  B.  B.  B.  Oo.t.  Hank.  S  Nob. 
140;  HaiMm  t.  Ohhiovkh.  13  Not.  306;  TaUmoM  t.  Varidt.  6  Barb.  277| 
BradU  t.  Itham,  12  N.  T.  0;  KnkOer  ▼.  BlUet.  62  N.  Y.  372;  Drtdtr  t. 
Bard.  67  K.  T.  Sop.  Ot.  102;  Fcarndtug  t.  Inmnmm  Co..  SI  Ohio  8t  344; 
jr«iiiT. OUk 44  OhioSt  263;  B»igk t.  OffenMnwv  8Qr. 231|  86 Am.  Bopw 513^ 
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l^mriey  t.  9\ir2qr,  86  TeniL  tSl;  J^maHmum  ▼.  JfaaMii^  86  Tenii.  61;  Orcqr  t. 
.Plingry,  17  ▼!  419f  44  Am.  Doe.  846;  QUlw.  S^  16  Wii^  649|  WaddU  t, 
JWorriU;  96  Wli.  6IIf  rorvitr  ▼.  AiUtflN,  61  Wit.  460}  2  H«nBM&  on  Bstop. 
pal,  SM.  1804.    Ill  Hi  Fotif  ▼.  ifcOnr,  16  GoL  467.  22  Am.  84  Btp.  426, 
KUiott^  J.,  deUvtring  tlM  opinion  of  tko  ooort^  laid:  *'Bat  whftt«r«r  may  be 
th«  weight  of  oommon-law  precedent*  ap<m  thii  sabjeoty  reason,  logie,  ftnd 
tiie  general  oniteDt  of  anthotity  In  tiio  oodo  atatee  ooaonr  In  the  mle  that  eo- 
%oppeb  mnal  be  tpeeially  pleaded,  and  thie  role  Inelndee  eetoppels  In  jpakt 
mm  bj  fraadnlent  oondnot,  and  the  Uke."    PhilUptb  €1,  delivering  the  opinion 
of  thaooart  in  ^ommerji^AT.  Choaihatm^  84  Mo.  21,  saidt  *'It  ia  the  settled 
nla  of  this  oonrt  that  an  estoppel  In  paia  most  be  pleaded  by  the  party  seek* 
fug  to  arail  himself  of  it.*    In  IhoeUhff'^cmm  /ne.  09.  T.  /orison,  47  Kan.  6^ 
Johnston,  J.,  delivering  the  opinion  of  tiie  ooort,  saidi  **  It  is  nniformly  held 
"ttittt  a  wairer  or  estoppel  must  be  specially  pleaded  before  evidence  to  estab- 
lish the  same  can  be  admitted.    Under  onr  oode,  the  facts  relied  upon  as  a 
gttmnd  of  action  or  defense  must  be  clearly  and  concisely  stated  and  a  defi« 
aite  ismie  presented,  so  that  the  opposite  party  may  not  be  taken  by  surprise 
vpoo  the  trial,  but  may  be  fairly  notified  of  what  he  is  required  to  meet.** 
Onirey,  J.,  deliTefing  the  opinion  of  the  oonrt  in  DavU  t.  Davis,  26  Gal.  88, 
86  Am.  Dee.  167,  said:  "Bnt  equitable  eetoppels  m  pai$,  generally  if  not 
ludvecsally,  ate  applied  to  prevent  injury  which  would  ensue  to  one  from  the 
acts  or  decUrations  of  another,  were  he  permitted  to  gainsay  the  truth  of 
eoch  acts  and  dedaratiooa.    The  principle  la  invoked  and  applied  for  the 
prevention  of  fraud,  or  that  whioh  la  tantamount  thereto^  on  the  one  side^  and 
injury  on  the  other;  and  it  ia  but  just,  and  ia  in  aooordanoe  with  the  rulee  of 
pleading  in  equity  eases^  that  the  party  relying  upon  an  equitable  estoppel 
In  jpak  sh«sild  inform  the  adverse  party  of  the  nature  of  the  cause  of  action 
or  defense  whioh  he  will  be  obliged  to  meet.    To  do  this  he  must  plead  it 
witii  the  same  fnUnees  and  particularity  as  Is  required  In  casee  Involving  lika 
subjeeta  of  inquiry  in  suits  of  equity."    And  Johnson,  J.,  in  delivering  the 
opiaioa  of  the  oonrt  in  Famkig  v.  Itumranee  Ca,  37  Ohio  St  846^  said:  "The 
former  adjndioatloii  Is  new  matter,  which  the  oode  practioe  requires  should 
be  pleaded.    It  la  matter  mt  p09i  faeto,  and  should  be  speoially  pleaded,  so 
thai  the  ooorl  may,  aa  matter  of  law,  determine  as  to  its  eflbol    This  wia 
the  nettled  mle  at  oommon  law  whenever  there  waa  an  opportunity  to  plead 
soflh  former  adjudioation.    The  oode  having  f urniihed  that  oppmrtunity  to 
plead  it^  we  think  the  record  waa  inadmissible  as  evidence.* 

On  the  otiier  hand,  there  are  authorities  which  hold  that  eotoppeli^  and 
particularly  eetoppeb  by  matters  im  pak,  of  which  courts  of  law  will  take 
eogniamoeto  ean  be  relied  upon  in  evidence  without  being  pleaded:  Bigelow 
en  Bitoppel,  6th  ed.,  698;  JVpsmo*  v.  Choie,  2  Bz.  664;  OMweU  v.  iluper, 
4  liinn.  217;  77  Am.  Deo.  616;  Ooiemam  v.  Ptaree,  26  Minn.  128;  Tmjt^pmed 
V.  ffudmth  60  Miss.  429;  19  Am.  Rep.  16;  WeUand  (JaiuU  0(k  v.  Bathawa^, 
6W«nd.480;  24Am.I)ea61|  Met  v.  il<i(fiioii,  27  a  0.  227;  Maiferr.Eam- 
mft  46  Tex.  87L 

WaomL  MAT  WM  Oimi  v  BviDiiraB  whbu  No  OpronruiinT  ms  biim 
QlmrTO  Tlmad  It. — The  rule  requiring  an  estoppel  to  be  pleaded  doee 
Mt  apply  in  oaaee  where  there  has  been  no  opportunity  given  to  plead  it.  In 
sieh  eases  it  is  adnusaible  in  evidence  with  the  same  conclnsive  effect  as  if  it 
had  been  pleaded:  Bigelow  on  Bitoppel,  6th  ed.,  698,  note;  2  Herman  on  Bs- 
toppel,  aeo.  1266;  1  Freeman  on  Judgments,  4th  ed.,  see.  283;  FiamdreoM  v. 
Deim^,  28  OU.  864|  OiM  v.  ThwnUm,  47  CaL  21;  CmmpbeU  v.  OoodaU,  8  IlL 
App.27i;PAia^v.B&ilr,88Iowa,649;  Towner.  4Nirli%88Keb.  142;  IToodv. 
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Jarbfon,  8  Wend.  9;  22  Am.  Deo.  003;  A/^tU  t.  Muindt  L.Tn».Ook,  l^  PhiU. 
187;  Afayerr.  AmiMy,  46T«.871i  Ownir.Oueti,74Ttx.(MiLoniw.  Bigekm 
8  Vt.  445;  Isaactr.  Ohrk,  IS  Vt.  602;  36  Am.  Dm.  872;  Ha^  w.  Virf^kt^ 
M.  P.  Au\  76  Va.  225;  OamM  OowUy  y.  ColUer,  22  Gratt.  302;  J>am»  r. 
Thomas,  6  Leigh»  1;  Gcm»  v.  St,  Paul  F.  4  M.  Im.  Oo,^  43  Wii.  108;  28  Am. 
Rep.  535.   Where  a  plaintiff  in  bringing  hie  action  declares  generally  apon  tbe 
common  eonnta,  he  gives  to  the  defendant  no  notioe  whatever  of  the  nature  of  lue 
claim  againtt  liim.     He  eonoeaU  rather  than  diaoloaea  the  tme  canea  of  aotioo* 
and  afforda  tbe  defendant  no  opportunity  to  plead  specially.    In  suoli  oase  the 
defendant  may  plead  the  general  issue,  and  may  introduoe  under  it  aa  j  evi- 
dence to  meet  the  case  made  by  the  plaintiff  in  his  evidence:  Campbell  v.  Oood' 
dd,  8  ni.  App.  266.    In  Nebraska,  it  is  held  that  in  replevin  evideace  of 
matter  in  estoppel  may  be  g^ven  and  availed  of  as  a  defense  under  a  general 
denial,  and  without  being  pleaded  specially:  Toume  v.  Sparki,  23  Nek.  142. 
IndeliTering  the  opinion  of  the  court  in  that  oase,  Cobb,  J.,  said:  **  While 
it  cannot  bo  denied  that  in  general  an  estoppel,  to  be  available,  moat  be 
pleaded*  I  do  not  think  that  the  rule  applies  to  actions  of  replevin  nnder  onr 
system.    It  ia  settled  law  applicable  to  such  cases,  that  under  a  geoeral  de- 
nial evidence  may  be  admitted  tending  to  prove  the  detention  of  the  replevied 
goods  to  have  been  lawful**    In  Virginia,  it  ia  held  that  an  estoppel  may  be 
given  in  evidence  by  the  plaintiff  when  the  defense  is  the  general  issue,  be- 
cause in  such  ease  the  estoppel  cannot  be  pleaded;  but  when  the  matter  to 
which  the  eatoppel  applies  is  specially  pleaded,  a  replication  of  estoppel  is 
necessary:  Haifei  t.  Virginia  M,  P.  Asa\  76  Va.  225;  Carroll  dmnly  v.  Col* 
lier,  22  Gratt.  302;  Davis  v.  ITiomas,  5  Leigh,  1.   See  also  Knight  v.  MutmU  L. 
Ins.  Cb.,  14  Phila.  187.     And  in  states  where  a  replication  is  not  allowed  by 
the  code,  proof  of  facts  which  estop  the  defendant  from  setting  up  a  oertain 
defense  is  admissible:  Waddk  t.  MorrUl,  26  Wis.  611;  Chrns  v.  8u  Paul  F,  4 
M*  Ins.  Co.,  43  Wis.  108;  28  Am.  Bep.  635.    So  in  those  sUtes  where  special 
pleading  has  been  abolished,  estoppels  are  conclusive  in  evidence,  although  not 
pleaded:  2  Herman  on  Estoppel,  sec.  1274.    In  an  action  of  ejectment^  anee- 
toppel  may  be  given  in  evidence  nnder  the  general  issue,  without  being  pleadedx 
ITood  V.  ./adbom  8  Wend.  9;  22  Am.  Dec.  603;  P^^^  v.  J^^'r,  38  Iowa,  649. 
In  1  Freeman  on  Judgments,  4th  ed.,  sec  283,  it  is  said:  **  Both  by  the  com- 
mon law  and  the  codes  of  prooednre  in  force  in  many  of  the  states,  if  a  plain- 
tiff sues  for  the  possession  of  property,  real  or  personal,  without  disclosing 
the  nature  or  souroe  of  his  claim  of  title,  the  defendant  is  not  obliged  to  an- 
ticipate and  nnderstand  it,  and  plead  such  judgment  estoppels  as  may  exist 
against  it.    When  it  is  diadceed  at  the  trial,  he  may,  under  the  general  iaane^ 
establish  any  judgment  or  other  estoppel  which  may  exist  in  his  favor  '*;  oit* 
ing  tlindreau  v.  Downey,  23  Oal  358;  Jackson  v.  Lodge^  36  Gal.  38;  Qrum  v. 
Barney,  55  Cal.  254;  Tonng  v.  Rummell,  2  Hill,  481;  38  Am.  Dec.  594;  AfiUer 
V.  Maniee,  6  Hill,  131.    In  Clink  v.  Thursion,  47  OaL  21,  it  was  held  that  an 
allegation  of  an  estoppel  by  former  judgment  has  no  place  in  a  complaint  in 
ejectment.     Niles,  J.,  in  delivering  the  opinion  in  that  case,  said:  "  Under 
no  recognized  system  of  pleading  could  it  be  properly  presented  in  the  com* 
plaint."    So  also,  in  an  action  of  trespass  to  try  title,  under  the  plea  of  "  not 
guilty,"  evidence  of  an  estoppel  is  admissible  without  special  plea:  Mayer  v. 
Ramsey,  46  Tex.  371;  Otiest  v.  Quest,  74  Tex.  604.    Bat  in  llsiniUard  v.  Pres* 
eottf  8  Or.  87,  it  was  held  that  where  parties  claim  title  by  estoppel,  and  in- 
tend to  rely  on  such  title,  they  should  plead  it  in  the  complaint,  when  an 
opportunity  to  do  so  ia  given. 

Effsot  ov  Failu&x  to  Plead  Estoppel.  — If  a  party  who  has  a^  oppor< 
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ianity  to  pbad  u  titoppel  apoD  which  he  relies  USIm  to  d^  m^  1ml  goes  to 
issae  on  tiM  laoft^  b»  Ihmby  wairee  the  estoppel,  pats  the  matter  at  large, 
and  the  Jury  may  dinegard  the  estoppel,  and  are  at  liberty  to  find  the  tmtht 
t  Hennaa  oo Bstoppel,  sea  1961;  Fooghir.  Winch,  2  fiarn.  k  Aid.  662;  Deer. 
Hmidari,  2 Orompw  M.  A  &.  316;  i'evenhamY.  Emenon,  11  £zoh.  385;  Toung 
▼.  iSioMcoci*  7  Oom.  B.  310;  Dowt  t.  i>aiM^  26  CaL  23;  86  Am.  Dec  167;  Parli- 
moM  T.  Foam^  2  Dak.  175;  CodUy  ▼.  Brayton,  16  Iowa,  10;  Howard  r.  ATUchell, 
14  Man.  241;  KUhtfer  t.  Herr,  17  Berg,  k  K  819;  17  Am.  Dea  66a 

Mora  ov  PuADDTO  Ebioffil.— Pleadings  in  estoppel  must  be  oerta^n 
fa  erary  partioolar.  Brtoppels  mnst  be  pleaded  with  great  partionlarity  and 
pEseinoo,  IsaTiag  aothing  to  iatondment.  Sinoe  aa  estoppel  forbids  a  party 
to  plead  the  trntfa,  it  should  be  set  out  with  more  certainty  than  will  avail 
In  erdiaary  defeases:  Stophea  on  Pleading,  353;  Blias  on  Code  Pleading,  2d  ed. , 
see.  364;  efUbnuA  r.  Jaim,  66  Ala.  129;  Andermm  ▼.  Hvbbk,  28  Ind.  670; 
47  Am.  Repw  394;  BMin$  t.  Magee^  76  Ind.  381;  AMejf  ▼.  Formntm,  86  Ind. 
55;  Siewari  ▼.  Act,  90  Ind.  458;  Trover  r.  Djfor,  102  Ind.  396;  Noble  v. 
BUnaO,  Tl  Ma  235|  Texas  Banking  Oo.  t.  HtUehins,  53  Tex.  61;  37  Am. 
Rep.  750;  Gra^  ▼•  Pingr^,  17  Vt.  410;  44  Am.  Deo.  345;  Warder  t.  Bald^ 
will,  51  Wis.  450. 

Bat  althoogh  teohnieal  estoppels  mnst  be  pleaded  with  great  striotoess,  when 
a  former  Judgment  is  set  np  in  bar  of  a  pending  notion,  oar  as  haying  deter* 
iiilued  the  ontirs  merito  of  the  oontroversy  involved  In  the  second  sniti  it  is 
not  necessary  that  It  shonld  be  pleaded  with  any  greater  strictness  than  any 
other  plea  in  bar,  or  any  plea  in  avoidance  of  the  matters  alleged  in  the 
anteoedent  pleading.  Reasonable  certainty  in  snch  a  ease  it  all  that  is 
required:  8  Freeman  oa  Judgments,  4th  ed.,  seo.  460;  2  Herman  on  Estoppel, 
see.  1282;  Aurora  v.  Weti,  7  WalL  82;  Blahe  v.  Burley,  9  Iowa,  592;  Gray  v. 
Pinffry*  17  Vt  419;  44  Am.  Deo.  345;  Perkins  r.  Waiker,  19  Vt.  144.  In 
pleading  n  jndgmont  as  an  estoppel  to  an  action,  it  mnst  be  shown  that 
prsolsely  the  same  matter  was  in  issne  at  the  former  trial,  and  that  the 
judgmoni  was  rendered  on  the  meritoi  fiigelow  on  Estoppel,  5th  ed.,  702;  Oil* 
Ifreaih  t.  Jome^  66  Ala.  129;  Tem^  t.  WUUame,  91  N.  C.  82;  Bryan  v.  Mal^ 
2c»y,  90  K.  a  506;  BueeeU  t.  Place,  94  U.  S.  606.  In  equity,  when  a  jndg- 
ment  is  relied  npon  as  an  estoppel,  it  mnst  be  set  np  by  proper  averments, 
either  in  the  bill  or  answer,  or  by  separate  plea.  It  is  not  sufficiently  pleaded 
unless  so  much  of  the  former  prooeedings  are  set  out  as  will  olearly  show  that 
the  issues  in  the  former  and  in  the  pending  case  are  identical:  Joarobnon  v. 
MaseengiUf  86  Tenn.  81;  Turley  t.  Turky,  85  Tenn.  251.  In  all  oases  where 
the  record  gives  no  intimation  whether  a  particular  matter  was  determined 
or  not^  or  where  the  language  used  leaves  it  unoertein  or  open  to  conjecture, 
the  party  relying  on  the  estoppel  mnst  aver  the^iact^  and  support  it  by  evi- 
dence aliundei  FowOoee  v.  SiaU,  14  Lea,  14.  In  that  oase  it  was  said  that  a 
plea  or  replication  of  a  former  judgment  would  be  bad  on  demurrer,  which 
failed  to  ahow  whether  the  judgment  was  or  was  not  on  the  merits,  but  that 
this  may  bo  done  either  by  averment  or  by  setting  out  the  judgment  in  haa 
verba,  if  the  judgment  itself  stotes  facte  which  plainly  supply  the  averment 
If  npon  the  faoe  of  a  record  anything  is  left  to  conjecture,  as  to  what  was 
necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when  pleadsdi 
Runell  V.  P/oee,  94  U.  8.  606;  A(bm  v.  Peek,  22  Vt  255;  Hooker  v.  JETaUard; 
102  Mass.  230. 

In  an  notion  of  trover  for  ths  oonversion  of  chattels,  a  plea  of  former  re« 
eovery  in  detinue,  which  fails  to  allege  that  the  question  of  ownership 
entered  into  the  issue  on  the  former  trial,  and  was  then  decided,  and  which 
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Mfl  l»  a«0ill?«  lh»  Mm  lliAt  tlM  noof«y  ia  <hil  «m8  vw  %0«mm  «f  « 
fAilm  to  prort  tiM  d«f«iidMift  po«6Mi<m,  U  faMly  dtofe<liiii  ■ 
daocaeed  d«f«Ddaiil  in  tiM  mIIimi  of  troTW.  m  to  whoB  tiM  ■rtton  tafts 
wu  Iht  dof endant  in  the  d«tintt«  raii^  the  plea  is  UtoUjr  dttfeoliva^ 
the  partiee  ara  not  the  nrae:  OUbreaik  r.  Jonu,  66  AU.  188.  80  in  da*iiuM 
for  a  slave,  a  plea  in  bar  of  the  farther  maintenaQoa  of  the  mit»  ■oiling  «F 
a  reoovery  by  the  defendant  againat  the  plaintiff  in  a  enbeeqnent  aetioii  of  ao> 
Mumpgii  for  the  liire  of  the  ilave^  ia  fatally  defeetiTo  on  domnrrei;  nnl—  ii 
•hows  tliat  tho  qnoation  of  owaerehip  entered  into  the  iame  on  that  tonl^  as 
averment  that  the  dedaration  in  Uiat  enit  alleged  that  the  plain tiif  therein 
waa  the  owner  oi  tiM  dare  ia  not  anfflcient,  beeanae  the  reeoTery  iB%kft 
have  been  had  under  a  ballmant^  whioh  would  hare  rendered  tiM  wXL^f/Mtm. 
of  ownemhip  immaterialt  OtomteMi  ▼.  OaUlaird,  S6  Ala.  60C 

In  order  to  bring  Uie  estoppel  oi  a  jndioial  deeiaion  to  bear  npoa  m  polttl 
wbioh  it  doea  not  directly  adjndge,  great  certainty  of  allegation  la  raqnirad. 
On  thia  aabjeot  Harman  laya:  '^llie  proper  eonrse  ia  to  plead  the  Jndgn&oot 
specially,  fortifying  it  with  the  avermento  necessary  to  anpply  the  Tagnonooa 
of  the  rooord,  and  show  that  the  preeiae  qnestion  which  is  again  aytotmi 
has  been  already  determined  "1  2  Herman  on  Estoppelt  eea  I28&. 

A  plea  of  Jndgmenl  recovered  in  a  foreign  oonrt  ci  ooinpotent  jnriadiotian 
mnat  show  that  the  jndgment  so  recovered  ia  final  and  oonclnaive  boi  wmtm 
the  partiee  aoeording  to  the  law  of  the  place  where  anch  Jndgment  waa  pro- 
nonnoedt  Froffetr.  W^mut  10 Com.  K,  K.  &»  140;  PlaaMMPT.  Woodbmrmtk  ^ 
Bam.  A  0,  626|  2  Herman  on  Bstoppel,  eec.  1260. 

PuiADiNO  Bbtopfil  bt  OoHiKior.  —An  anawer  aetting  np  an  eatoppal  by 
conduct  must  show  that  the  defsadant  relied  upon  the  plaintiffs  repraewntn 
tions  or  oonduct^  was  inilnenced  thereby,  and  waa  ignorant  of  the  tmtkt 
RobbhM  T.  Moffee,  76  Ind.  881.    It  ia  enor  to  ovarmla  a  demurrer  to  an  an* 
swer  of  estoppel  which  fails  to  ahow  that  the  plaintiff  liad  Icnowladfe  of  tbo 
facta  constituting  the  estoppel,  and  whioh  doea  show  that  the  defendant  had 
knowledge  of  all  such  facto:  Long  v.  iLnderma,  62  Ind.  687;  Mmdkr*  M^ffbrd^ 
90  Ind.  ^1.    But  where  an  answer  seto  up  the  substantial  facto  relied  on  aa 
an  estoppel,  and  anerto  that  by  reason  of  aueh  facto  the  plaintiff  is  eatoppadt 
lAie  eetoppel  is  suffidontly  pleaded:  OUm  ▼.  HmkMA,  100  Mo.  688.    And  in 
Bamhari  t.  FMerih,  90  OsL  167,  it  was  hold  that^  to  an  action  of  reptovia 
against  a  aherilt  an  answer  which  allegee  Justificatiea  under  writo  of  attach- 
ment and  execution,  and  avers  that  the  levy  waa  made  in  sola  reliaaca  upon 
the  stotoment  of  the  plaintiff  that- he  held  poasession  of  the  property  *•  tfao 
pledgee  of  the  exeontion  debtor,  who  waa  the  owner  thereof  aufficiently  plaada 
an  estoppel  under  section  1962;  snbdiviaica  8^  of  the  Chfifoniia  Code  of  CSvil 
Procedure.    It  ia  not  suifioient,  however,  to  allege  the  acta  and  repraacntai 
tions  relied  on  as  an  estoppel  merely  upon  information  and  belief:  /oaat  v. 
Coiofef,  26  Ala.  612;  Bead  t.  WaOer,  18  Ala.  828;  MeDawett  v.  efraham,  8 
Dana,  78;  Bigdow  on  Estoppel,  711.    A  plea  of  eetoppel  by  misrepreaenta* 
tion  ought  to  show  that  the  par^  sought  to  be  oatopped  made  the  miarepre* 
sentotion  knowing  it  to  be  falM,  for  the  purpoae  of  influencing  the  oondnct 
of  the  pleader,  who,  believing  it  to  be  tme,  aetod  upon  it^  and  that  ha  will  be 
prejudiced  by  permitting  the  troth  of  the  admission  or  repreeentotioa  to  be  die* 
proved:  Pfomftr. Oatfaran^in if./. Otw,  18 N.Y. 892; 72 Am. I)ea 626; Bfwm 
V.  JSoiMN,  80N.  T.  619;  86  Am.  Don.  406;  JkmU  v.  (Mrffc  8  Hill,  216;  86  Am. 
Deo.  628;  Bigelow  oa  Estoppel,  TOOL    Where  the  faot  that  oanolndaa  a  da* 
fendant  from  making  the  deniid  appears  in  the  declaration,  the  estoppel  m»j 
be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  saaia  mattor  la  lit 
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np  aa  a  dtfeiiM:  8nM  ▼•  WUUEktr,  11  CI.  417;  €fnetmp  ▼•  Orooh,  00  Ind. 
410.  Bot  If  Um  nuttar  oi  Miopfal  does  not  appear  in  the  declaration,  the 
plaintiff  mnal^  bj  a  rcptioatioii  to  the  ple%  axpreaely  allow  saeh  matter  and 
rely  thereon:  8mUh  ▼•  WhUaktr,  11  HI.  417.  It  ia  not^  however,  neoeaiary 
for  the  platatiff  to  npiy»  Mttiiig  up  tiio  haU  oonaiiUiting  an  estoppel,  when 
Umy  appear  ailimativilf  by  tiia  aaawwi  SeoU  t.  Lutkett  44  Iowa,  670;  Xee 
▼.  Bmmmen^  S  Or.  S8QL 

FoKM  ov  Plb4  ov  BBiomb  —A  plea  of  eatoppel  moat  have  a  formal 

•ooamencameat  and  oonoloakiai  to  maik  iti  apeoial  oharaoter  and  quality,  and 

te  diatinguiah  it  £rom  an  ordinary  ploa  in  bar:  C%  t^JS.  8l  Louis  v.  Fkuuiigen^ 

M  m.  App.  590;  WUUemon  ▼•  Siiknm,  48  Micb.  07S;  2  Herman  on  Estoppel, 

BOOL  1279w     And  plena  of  eatoppel  moat  rdy  vpon  ttie  eetoppel  in  conclneiont 

6^  w.  PiHorf,  17  Tt.  410;  44  Am.  Dea  Ub\  (Hijg  4^  M.  8u  LouU  t.  ^te* 

flVM,  84  HL  App.  MM.    The  formal  eommeneement  of  enoh  plea  iai  "8aya 

that  aaid  plaintiif  oo^t  not  to  bo  admitted  to  eay,"  eto.,  and  of  the  oonola« 

aicMi  ia,  **  Wherefore  lie  praya  Judgment^  if  the  aaid  plaintiff  ought  to  be  ad« 

mitted  againat  hia  own  aeknowlodgmeat,  by  hie  deed  aforeeaid  "  (or  otherwise, 

aeoording  to  the  manner  of  the  eatoppel)  "  to  aay  that,  "eto.  (atating  the  alle- 

gatiota  to  whioh  tiie  eatoppel  relateay.    The  eommenoement  of  a  replioatioa 

by  way  of  eatoppel  ia:  '*liaya  that  the  aaid  defendant  onght  not  to  be  ad* 

mitted  to  plead  the  aaid  plea  by  him  above  pleaded,  beeanae  he  aays,"  eto.; 

aad  ita  oonotoalos  ia,  ^  Wbetofera  he  praya  jndgment  if  the  aaid  defendant 

a«|^  to  bo  admitted  to  hia  aaid  ploa  ooatrary  to  hia  own  acknowledgment^ 

eto.,  aad  that  be  amy  anawar  over,"  oto.    TIm  following  plea  and  repliea- 

laem  wete  pleaded  in  the  eaae  of  /kwymaod  r.  Maple,  18  Com.  R,  K.  8.,  266. 

To  a  deolaratioa  for  an  injury  to  the  plaintiff's  reveraion,  the  defendant 

pleaded  that  the  plaintiff  ooght  not  to  be  permitted  to  implead  him  in  reepeet 

to  thooa  eanaaa  of  aetimi,  beoanaa^  after  their  aeemal,  and  after  the  paeaing 

of  the  ehaaeery  ragnlatioB  aol^  the  plaintiff  eommenoed  hia  anit  and  filed 

hia  bill  ia  ohaneery  againat  him,  and  impleaded  him  therein  for  the  rery 

aamo  tl^ta,  claims  and  oaaaea  of  action  aa  in  the  declaration  alleged;  and 

tiiat  aaeh  prooeedinge  were  therenpon  had  tiiat  the  court  of  chancery  deter* 

mjaad  tiM  aame  alleged  eanaaa  of  action  ia  faror  of  the  defendant,  and  gave 

JadgoaaBt  aad  deoraed  in  reepeet  thereof  in  favor  of  the  defendant;  and  that 

Ihe  aaid  ladgaaaat  and  deoroe  etill  remained  in  force.    Thie  waa  held  to  be  a 

good  ploa  by  way  of  eatoppel,  notwithatanding  the  objection  thereto  that  it 

waa  not  apociile  enough  in  the  aftatemant  of  the  iaane  in  the  trial  in  chancery, 

aad  the  oontanlloa  of  oomaal  that  it  waa  neceaaary  to  ahow  that  the  matter 

didii  tet  ooaw  hi  iwae^  aad  that  it  waa  not  onoai^  to  ahow  that  it  might 

hifa  eoaao  ia  ftaaaau    To  thia  plea  the  plaintiff  replied  that  he  ought  to  bo 

pennitted  to  Implead  the  defeadant  ia  reapeot  to  the  eanaaa  of  action  in  the 

dadaratkm  aUaged,  baeaaee  he  aaid  that  the  court  of  chancery,  in  dismiaaing 

kia  hSO,  laaariad  to  him  tiio  right  of  proceeding  at  law  for  the  eanaaa  of  ao- 

tha  hi  the  doalaratiaa  aUafad,  aad  erdarad  Ua  hill  to  bo  diamlaaed  without 

pijadiaa  Oo  hia  ilghk    Thia  r^eation  waa  alao  held  good. 
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[106  iciMovBi,  asdj 

PiBmiBSRiP  Propxbtt,  how  Applibp  to  PAnmiT  ov  Dssm  — Onm 

m&r  eannot  transfer  the  partnership  property  for  the  tatisfaefeiois  of  hSm 
indiTidnal  debt  without  the  oontent  or  aoquieseenee  of  the  oUiar  p«rfe- 
aers,  for  each  partner  has  the  rights  in  equity,  to  hare  the  proper^  of 
the  firm  applied  to  the  payment  of  the  partnership  debts.  And  as  tlto 
firm  ere<litors  derive  the  right  to  hare  the  partnership  assets  appropri- 
ated to  the  satkfaction  of  their  debts  in  preference  to  ereditOTB  of 
indiyidnal  partners  through  these  equities  among  the  partnera 
selTeSy  such  right  ean  only  exist  so  long  as  the  partnership  itaalf 
tinnes,  and  consequently  a  b<ma  Jide  waiver  of  their  equitable  lighte  b^ 
the  partners  cuts  off  the  derivatiTO  equities  of  the  oreditors, 

PbIORITT  OT  PASnnERSHIP  CRBDITOBfl  NOT  OVBRBXAOHBD  BT  MORTOAOB   OV 

Partnbrship  Profbrtt  BT  Onb  PABTinui»  WHBH.  —  A  mortgage  of  hia 
right,  title,  and  interest  in  partnership  property,  made  by  an  indmdoal 
partner  to  secure  an  antecedent  debt  of  his^  though  with  the  oonaent  of 
the  other  partners,  will  not  overreach  the  general  lien  of  the  partoer%  or 
the  priority  of  partnership  oreditors. 

Tbahsfer  bt  Iksolybkt  Partnbrship  op  All  mJkasm  aitbr  D1B801.V- 
TiON  VoTD  A8  AGAINST  1TB  ORBDiTORa,  WHBN.  -^Although  after  tho  dio- 
solution  of  a  partnership,  even  though  made  insolvent  by  the  sale  and 
transfer  of  all  its  assets,  the  creditors  cannot,  as  a  general  role,  follow 
the  property  into  the  hands  of  the  purchaser,  yet  this  is  true  only  whcfro 
the  transaction  has  been  in  good  faith,  and  not  for  fraudulent  purpoaesL 
If  such  transfer  is  fraudulent,  it  is  void,  does  not  affect  the  rigfata  of  tba 
partnership  creditors,  and  does  not  place  the  property  beyond  their 
reach. 

Trust  Estatb  of  Truster  of  Exprrss  Trust  Descends  to  his  PbrsonaXi 
Rbprbsentative.  —  Upon  the  death  of  a  trustee  of  an  express  tmst  of 
personal  property,  the  trust  estate  descends  to  his  personal  representa- 
tive, and  an  action  affecting  the  trust  estate,  pending  in  his  own  name 
at  the  time  of  hia  death,  may  be  revived  and  prosecuted  in  the  name  of 
his  executor  or  administrator,  where  it  does  not  appear  that  a  sucoessor 
has  been  agreed  upon  or  appointed. 

EOvitt  —  Creditor  Bound  to  Reducb  his  Debt  to  Judoment  bbporb  In* 
▼OKINQ.  —  As  a  general  rule,  before  a  creditor  can  invoke  the  aid  of  a 
court  of  equity,  he  must  reduce  his  debt  to  judgment,  and  exhaust  his 
legal  remedies,  but  where  a  number  of  the  demanda  held  by  a  plaintiff, 
who  is  the  assignee  of  the  creditors,  have  been  reduced  to  judgment,  the 
court  thereby  acquires  jurisdiction  of  the  subject-matter,  and  may  pro- 
ceed to  do  full  and  complete  justice  between  the  parties,  and  dispose  of 
the  whole  matter  before  it. 

Judgment,  Accxptanob  of  Note  op  Partner  for,  not  Release  op  Partner- 
ship, WHEN.  —  The  release  of  a  judgment  against  a  firm,  and  the  accept* 
ance  of  the  individual  note  of  one  of  the  partners,  does  not  release  the 
partnership  from  liability,  in  the  absence  of  any  proof  that  he  inteoded 
to  release  it. 

Pleadings,  Amendment  of,  should  be  Allowed,  when.  — It  is  proper  to 
permit  a  petition  to  be  amended  so  as  to  make  it  correspond  with  changes 
that  have  occurred  since  the  commencement  of  the  suit»  and  to  allow 
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ptrties  to  be  Ivonght  la  who  hftve  become  interetted  in  tbe  prop- 
•■•y  n  ooiitvoTeriy* 

— Cebdeiob  vot  EsrovnD  wt  Olaimino  Susplus  iir  PoRBOLOfl- 

WHKii.  — -  A  ereditor,  by  olaimuig  a  enrpliis  arising  from  the  fore- 

djosore  of  a  deed  of  trnat,  will  not  be  estopped  from  qiie;>tioiiiQg  its 

walidi^y  on  the  ground  that  it  was  made  in  frand  of  creditors,  when  the 

objeetUm  is  raised  by  one  who  was  a  party  to  the  frand. 

inoH,  Cesditob  Entitlbi>  to,  whbn.  —  A  oreditor  who,  in  order  to 
pteaerre  hit  own  seonrity,  is  oompelled  to  pay  a  prior  encnmbrance,  held 
bgr  another  ereditoTf  will  be  subrogated  to  the  rights  of  such  creditor,  to 
"tfae  extent  necessary  for  his  own  protection. 

I>.  P.  Dy&Tf  for  the  appellantg. 
Vatte  Reybwm  and  Joufh  8.  Laurie^  for  the  respondent. 

Macfarlahe,  J.  \^hiB  is  a  suit  by  plaintiff,  as  administra* 
tor  of  the  tmstee  of  certain  creditors  of  a  dissolved  partnership, 
oompoeed  of  Mitchell  and  Robertson,  to  subject  to  the  payment 
of  their  debts  certain  property,  formerly  held  by  the  partner- 
ihip,  bat  which  had  been  transferred  to  defendant  Kilgour,  an 
indiYidual  creditor  of  Mitchell,  for  the  satisfaction  or  security 
of  his  debts. 

Aboat  the  1st  of  September,  1881,  Mitchell  and  Robertson 
entered  into  a  partnership.  At  the  time,  Mitchell  owned  a 
thirty  years'  lease  upon  a  lot  in  the  city  of  St.  Louis,  upon 
which  the  People's  Theater  was  situated.  The  lease  was  in 
the  name  of  Mitchell,  and  the  theater  had  been  built  for 
him  daring  the  year,  under  the  direction  and  supervision  of 
Robertson,  who  had  advanced  a  part  of  the  money  therefor. 
On  the  15th  of  September,  1881,  in  settlement  for  the  money 
advanced,  Mitchell  conveyed  to  Robertson  an  undivided  one 
third  of  this  propertyi  the  express  consideration  being  thirty- 
five  thousand  dollars.  This  leasehold  and  buildings  consti- 
tuted  all  the  property  of  the  firm.  Previous  to  the  forma- 
tion of  this  partnership,  defendant  Kilgour  had  loaned  to 
Mitchell,  at  different  times,  sums  which  then  aggregated 
twenty-five  thousand  dollars,  about  twenty-three  thousand 
dollars  of  which  had  also  been  used  in  the  construction  of  the 
theater. 

On  the  23d  of  September,  1881,  Mitchell  made  to  Eilgour 
a  mortgage  on  all  his  **  right,  title,  and  interest "  in  said  prop* 
erty,  to  secore  the  twenty-five  thousand  dollars  indebtedness 
doe  to  him.  This  deed  was  not  recorded  until  May,  1883,  and 
Robertson  had  no  notice  of  it  until  then. 

On  the  18th  of  October,  1882,  Mitchell  and  Robertson  made 
a  deed  of  trust  to  Wolf  and  Capin  to  secure  a  partnership  deb^ 
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for  thirty-flye  thoofland  dollan  for  money  borrowed  from  de* 
fendant  Rea.    This  deed  was  at  once  recorded. 

April  28,  1888,  Mitchell  made  to  hie  mother,  Bebeoea 
Mitchell,  a  mortgage  on  his  **  right,  title,  and  interest  **  in  tbm 
property,  to  secure  a  note  for  an  individual  indebtedness  to 
her  for  ten  thousand  dollars.  This  note  was  subseqnentljr  as- 
signed  to  Eilgour. 

During  the  partnership,  the  firm  borrowed  oonsidersbis 
sums  of  money  from  the  Franklin  Bank  of  Cincinoatiy  hy 
means  of  the  accommodation  indorsement  of  Kilgour.  At  tlia 
dissolution,  this  indebtedness  remaining  unpaid  amounted  ta 
two  thousand  to  four  thousand  dollars. 

In  June,  1882,  in  settlement  of  partnership  balanoea,  Mitoh* 
ell  conveyed  to  Robertson  an  additional  one  sixth  of  the  prop- 
erty,  thus  making  their  interests  equal. 

The  firm  having  become  largely  indebted,  some  of  the  debts 
having  been  reduced  to  judgments,  and  being  anable  to  paj* 
on  June  17,  1884,  Robertson  conveyed  by  quitclaim  deed  to 
Mitchell,  and  on  the  fifth  day  of  June,  1884,  Mitchell  conveyed 
by  quitclaim  deed  to  Kilgour;  the  former  of  these  deeds  was 
recorded  July  22,  1884,  and  the  latter  the  next  day. 

Under  the  contract  of  sale  by  Robertson  to  Mitchell,  the 
latter  assumed  the  payment  of  the  partnership  debts.  The 
additional  consideration  was  nine  thousand  dollars,  whioh 
was  divided  into  four  notes  of  eighteen  hundred  dollars  eaoh, 
which  Eilgour  indorsed.  Prior  to  the  delivery  of  the  deed 
from  Robertson  to  Mitchell,  the  judgments  standing  against 
the  partnership  and  against  Robertson  individually  had  boon 
satisfied. 

By  this  suit  the  creditors  of  the  firm  of  Mitchell  and  Bob* 
ertson  undertake  to  subordinate  the  mortgagee  and  intareit 
of  Eilgour  to  the  payment  of  their  debts.  The  various  oredi* 
tors  assigned  their  debts  to  Samuel  Colville,  in  whose  name 
the  suit  was  commenced.  Colville  having  died,  the  suit  was 
revived  in  the  name  of  his  administrator,  in  whose  name  ft 
has  since  been  prosecuted. 

The  suit  was  commenced  against  Mitchell,  Eilfoor,  and 
Mrs.  MitchelL  Pending  the  suit|  the  property  was  sold  by 
the  trustees  under  the  Rea  deed  of  trust,  and  Kilgour  pui^ 
chased  at  forty-eight  thousand  dollars.  Previous  to  the  dis* 
solution,  July  19,  1884,  Eilgour  paid  off  one  of  the  Rea 
notes,  amounting  to  ten  thousand  dollars,  which  was  seoursd 
by  the  deed  of  trust  to  Wolf  and  Capin. 
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Before  tlie  tnielee't  aale  an  amended  petition  waa  filed^  mak* 
faig  Bea,  Gapin^  and  Wolf  parties,  the  prayer  being  to  apply 
the  surplus,  if  any,  after  the  trustee's  sale  to  the  payment  of 
the  elaims  of  plaintiff. 

Tlie  proceeds  of  the  sale  were  paid  in  satis&otion  of  the 
Rea  deed  of  trust,  twenty-seven  thousand  dollars,  and  the 
surplus,  lees  expenses  of  the  sale,  was  paid  to  Eilgour,  and 
applied  by  him  in  satisfJEtction  of  the  individual  debts  owing 
him  by  Mitchell.  Wolf  and  CSapin  took  from  Kilgour  an  in- 
demnifying bond  bef<»e  the  money  was  paid  him.  Of  the 
partnership  demands  held  by  plaintiff,  some  had  been  reduoed 
to  judgments,  and  some  were  simple  contract  debts. 

The  most  important  contention  on  the  part  of  plaintiffs  is, 
that  the  mortgages  made  to  Kilgour  and  Mrs.  Mitchell  by 
Mitchell,  one  of  the  partners,  and  the  quitclaim  deed  made 
by  Mitchell  to  Eilgour  to  secure  individual  debts  of  Mitchell, 
were  void  as  against  partnership  oroditors.  They  were  so  held 
by  the  circuit  court.  Other  less  important  questions  are  in* 
volved. 

1.  It  is  weU  settled  in  this  state,  as  well  as  in  other  juris- 
dictions, that  one  partner  cannot  transfer  the  paitnership 
property  for  the  satisfoction  of  his  individual  debt  without  the 
consent  or  acquiescence  of  the  other  partners.  Each  partner 
has  the  right,  in  equity,  to  have  the  property  of  the  firm  ap* 
plied  to  the  payment  of  the  partnership  debts.  Through 
these  equities,  among  the  partners,  firm  creditors  derive  the 
right  to  have  the  partnership  assets  appropriated  to  the  satis* 
faction  of  their  debts  in  preference  to  ereditors  of  the  Individ* 
ual  partners.  The  rights  of  the  firm  creditors,  being  derived 
through  the  equities  of  the  partners  among  themselves,  can 
necessarily  only  exist  so  long  as  the  partnership  itself  con- 
tinues. It  necessarily  follows  that  a  bona  fide  waiver  of  their 
equitable  rights  by  the  partners  cuts  off  the  derivative  equities 
of  the  creditors.  These  principles  are  announced  in  the  fol- 
lowing recent  decisions:  Sexton  v.  Andemmf  96  Mo.  881,  and 
cases  cited;  HuiBkamp  v.  Mcline  Wctgan  Oo.^  121  U.  S.  810; 
Purple  V.  Farringiony  119  Ind.  164;  Pepper  v.  Peek^  R.  I.,  May 
17, 1890;  20  AtL  Rep.  16;  OoaUey  v.  WeU,  47  Md.  277;  Han^ 
ever  Nat.  Bank  v.  Klein,  64  Miss.  141;  60  Am.  Rep.  47;  Sieh- 
man  v.  Abemaihy,  14  Col.  174;  Carver  Oin  and  Machine  Oo.  v. 
Bannon,  86  Tenn.  712;  4  Am.  St.  Rep.  803;  Woodmaneie  v. 
HoleanA,  84  Kan.  85. 

If,  by  his  mortgages  to  Kilgour  and  his  mother,  Mitchell 
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undertook  and  intended  in  good  faith  to  withdraw  from  the 
partnership  its  property  for  the  porpose  of  appropriating  it  ta 
the  payment  of  his  individual  debts  to  them,  and  Robertson 
at  the  time  gave  his  assent,  or  afterwards  acquiesced  thereto^ 
the  mortgages  would  have  defeated  the  rights  of  the  firm  cred- 
itors to  have  the  property  first  applied  to  the  payment  of  their 
debts.  But  we  do  not  think  such  was  the  intention  of  the 
partners,  as  evidenced  by  their  conduct,  nor  do  we  think  the 
mortgages  themselves  can  be  given  such  construction.  There 
can  be  but  little  doubt  that  Robertson  acquiesced  in  the  mort- 
gages after  he  received  notice  of  them,  but  there  is  as  little 
doubt  that  he  only  understood  them  to  be  merely  intended  te 
transfer  the  interest  of  Mitchell  in  the  property  that  might 
remain  after  paying  the  debts  and  settling  the  accounts  of  the 
partnership,  and  that  they  were,  and  would  be,  subject  to  the 
rights  of  the  creditors,  prior  and  subsequent  The  mortgage 
itself  only  undertook  to  convey  the  '^  right,  title,  and  interest" 
of  Mitchell  in  the  property.  As  between  the  partners,  each 
had  the  ^' right"  to  have  the  whole  property  appropriated,  if 
necessary,  to  the  payment  of  the  firm  debts.  The  exclusive 
interest  of  each  partner  was  only  the  right  to  receive  a  share 
of  what  might  remain  after  the  partnership  liabilities  should 
be  settled.  It  Is  therefore  held,  no  contrary  intent  appearing, 
that  the  mortgage  of  partnership  property  of  the  character  of 
that  held  by  this  firm,  made  by  an  individual  member  to  ae- 
cure  an  antecedent  debt,  though  with  the  consent  of  the  other 
partners,  will  not  overreach  the  general  lien  of  the  partners  or 
the  priority  of  partnership  creditors:  1  Bates  on  Partnership^ 
sees.  186, 291;  1  Jones  on  Mortgages,  sec.  120;  Mans  v.  Olsoson, 
64  N.  Y.  204;  Conant  v.  Frary,  49  Ind.  S30;  Cunningham  t. 
Ward,  80  W.  Va.  672;  Leun$  v.  Anderson,  20  Ohio  St  281; 
Hiscoek  v.  Phelps,  49  N.  Y.  97;  Priest  r.  ChouUau^  85  Ma  408; 
55  Am.  Rep.  373. 

That  it  was  not  the  intention  that  these  mortgages  shoold 
have  the  efifect  of  overreaching  creditors  is  manifest  from  the 
conduct  of  the  parties  in  withholding  the  instruments  from 
record  for  such  a  length  of  time,  and  taking  no  steps  to  £>re* 
close,  though  Kilgour,  who  held  both  mortgages,  was  fully 
advised  that  the  firm  was  daily  becoming  more  and  mora 
involved. 

2.  It  is  insisted  that  though  these  mortgages  only  had  the 
effect  of  transferring  to  Eilgour  Mitchell's  surplus  in  the  part-* 
nership  property,  after  payment  of  the  debts  of  creditors,  yet 
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the  quitclaiin  deed  made  by  Robertison  to  Mitchell,  In  July, 
1884,  conveying  to  him  all  the  partnership  property,  had  tho 
effect  of  dissolving  the  partnership,  and  of  cutting  off  the  de- 
rivative equities  of  the  creditors  to  follow  the  property  into 
the  hands  of  Eilgoor,  the  vendee  of  MitohelL 

It  is,  as  a  general  proposition,  true,  that  after  the  dissolu* 
lion  of  a  partnership,  even  though  it  may  be  insolvent,  by  the 
sale  and  transfer  of  all  its  property,  the  creditors  cannot  fol- 
low the  property  into  the  hands  of  the  purchaser,  but  that 
proposition  is  subject  to  the  very  material,  and  often  control- 
ling, qualification  that  the  transaction  must  have  been  in  good 
faith,  and  not  for  fraudulent  purposes.  If  these  transfersi 
which  undertook  to  lodge  the  property  in  Eilgour,  were  fraudu- 
lent, the  rights  of  creditors  were  not  affected  by  them,  and  the 
property  in  the  hands  of  Eilgour  was  not  beyond  their  reaoh. 
The  question  was  considered  with  great  care  in  the  case  of 
Sextan  v.  Andenan^  96  Ma  881,  and  Black,  J.,  speaking  for 
the  court,  reaches  the  following  conclusion:  ^  With  us  each 
partner  is  liable  for  all  the  partnership  debts.  The  partners 
may,  so  long  as  the  firm  exists,  do  with  their  property  as  they 
see  fit  The  firm  creditors  have  no  lien  on  the  partnership 
property  for  the  payment  of  their  debts  while  the  firm  con* 
tinues  to  exist.  Partners  have  a  right  to  have  the  partner- 
ship property  applied  to  partnership  purposes,  bat  this  is  a 
a  right  or  lien  which  they  may  waive.  Hence  the  great  ma- 
jority of  adjudicated  cases  are  to  this  effect,  that  all  the  part- 
ners may,  by  their  joint  aot,  dispose  of  partnership  property 
in  liquidation  and  payment  of  a  debt  owing  by  an  individual 
member  of  the  firm*  The  qualification  is,  that  the  transaotion 
must  be  in  good  faith,  and  not  for  fraudulent  purposes."  This 
conclusion  is  undoubtedly  sound  in  principle,  and  is  sustained 
by  the  highest  authority:  HuUiamp  v.  MMn$  Wagon  Oo^  121 
U.  8.  810;  Ca$e  v.  Beauregard,  99  U.  8.  124;  CUy  of  Magwh 
heia  v.  WiUey^  86  Iowa,  828;  and  the  authorities  dted  under 
the  first  paragraph  of  this  opinion. 

The  question  then  arises  as  to  what  effect  the  conveyance 
of  the  partnership  property  from  Soberfcson  to  Mitchell,  and 
from  him  to  Eilgour,  had  upon  the  rights  of  the  creditors.  If 
the  transfers  were  fraudulent,  their  rights  were  not  affected 
thereby;  if  in  good  faith,  their  equities  as  firm  creditors  were 
at  an  end. 

There  can  be  no  doubt  from  the  evidence  that  at  the  time 
of  the  transfer  of  the  property  by  Robertson  to  Mitchell,  the 
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firm,  and  etcb  meiaber  iheieof^  were  wholly  insolvent  Kei- 
ths ean  it  be  doubted  that  Eilgov  was  fally  aware  of  raeh 
iofolteacj'.  Mitchell,  in  hU  pnsAaee  from  Robertson,  having 
aMQined  the  payment  of  the  partnerahip  debtSi  the  property 
in  his  hands  should  have  been  applied  to  that  purpose,  and 
diverting  it  from  such  purpose  to  the  payment  of  his  private 
debts  to  Eilgour  raises  a  very  strong  suq>ioiOQ  of  an  intended 
fraud  upon  Robertson  and  the  firm  creditors 

It  must  also  be  concluded,  under  the  evidenoe,  that  Kilgour 
had  knowledge  of  the  transaction  between  Robertson  and 
Mitchell,  and  all  its  details.  It  is  evident  from  all  the  evi- 
denoe  that  Mitchell  and  Kil^our  undertook  to  so  deal  with 
Robertson  as  to  destroy  the  equities  of  the  firm  creditors  in 
the  partnership  property,  and  divert  it  from  its  legitimate 
course.  The  transaction  must  be  held  in  fraud  of  the  partner- 
ship creditors:  Phelfi  v.  McNedy^  66  Mo.  554;  £ul^r  v.  Ro$a^ 
119  N.  Y.  468;  Statiion  v.  Westo9er,  101  N.  Y.  265;  Arnold  t. 
Hagerman,  46  N.  J.  Eq.  186;  14  Am.  St  Rep.  712;  Darby  t. 
aUUgan,  83  W.  Va.  246;  CoMmtt  v.  Scott,  64  N.  H.  414; 
Boop  V.  Horro%,  16  Neb.  78;  Danid  v.  Bireluird,  58  Wia.  492; 
Flack  V.  Charron^  99  Md.  811.  Some  of  these  authorities  hold 
that  the  transfer  of  partnership  property  by  one  member  of 
an  insolvent  firm  to  another,  and  the  transfer  by  the  latter  to 
secure  an  individual  creditor,  is  fraudulent  in  law.  In  this 
case  we  hold  the  transactions  to  be  fraudulent  in  fact. 

8.  Upon  the  death  of  a  trustee  of  an  unexpired  trust  of  per- 
sonal property,  the  trust  estate  descends  to  his  executor  or 
administrator:  Hill  on  Trustees,  808;  Hook  v.  Dwyer,  47  Mo. 
214.  A  oause  of  action  affecting  the  trust  estate,  pending 
at  the  death  of  the  trustee  in  his  own  namoi  may  be  revived 
and  prosecuted  in  the  name  of  his  executor  or  administrator: 
1  Perry  on  Trusts,  sea  843;  Mauldin  v.  ArmsUai,  14  Ala.  702. 
Colville,  being  the  trustee  of  an  express  trust  of  personal  prop- 
erty, was  authorised  to  prosecute  the  action  in  his  own  name 
(Rev.  Stats.  1879,  sec.  8463),  and  upon  his  death  the  suit  was 
properly  revived  in  the  name  of  his  administrator,  it  not  ap- 
pearing that  a  successor  had  been  agreed  upon  or  appointed. 

4.  The  general  rule  undoubtedly  is,  that  before  a  creditor 
can  call  upon  a  court  of  equity  to  interfere  in  his  behalf  in 
the  collection  of  his  debt,  he  must  show  that  he  has  a  demand 
certainly  ascertained  by  having  been  reduced  to  a  judgment 
at  law,  and  that  he  has  exhausted  all  his  legal  remedies: 
MuUen  v.  Hewitt,  103  Mo.  639;  Crxm  v.  Walker,  79  Mo.  835; 
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Bwmthmy%  r.  AOcudic  MOiing  (h^  08  Ma  M8w  Tkh  mla,  of 
Ciargp,  appUfiB  to  elsims  vhioh  are  pttrely  kgal,  and  for  the 
aafisfaotioD  of  irhich  tbo  caredjtor  lias  mo  lien  or  oqttHaUo 
ebim  upon  apecifio  property.  While  the  orediton  of  a  pari* 
BeraUp,  atrioUy  speakiDg,  have  no  lien  on  Hm  asaeftB  of  the 
iirai,  ibey  have  the  equitable  right  to  have  the  aeaeta  appro- 
priated to  the  paymeni  of  their  debts  in  pre&reooe  to  the 
ofoditors  of  the  individual  paitoen. 

Ab  has  been  seen,  the  equities  of  the  ereditors  were  not  de» 
isated  by  the  <M>nveyanee  of  Bobertsoo  to  Mitdiell,  &r  the  rea* 
son  that  when  Mitchell  took  the  property,  m  oonnderatioa 
thereof  be  aBsomed  tiie  payment  of  the  partoership  debts. 
The  rights  and  equities  of  the  ereditors  to  the  appropriation 
ef  the  epeeiftc  property  can  eird'y  be  determined  and  enlerced 
by  prooeedings  in  equity;  but  can  these  rights  be  declared  and 
en&roed  in  one  proeeeding  in  the  exerdse  or  original  equity 
joiisdiction?  It  has  been  held  that  under  such  circumstances 
as  appear  in  this  case,  the  aid  of  a  court  <rf  equity  can  be  in* 
vaked  to  remere  obstructions  from  the  title,  adjust  the  equities 
bebween  the  parties,  and  subject  the  property  accordingly  even 
befeise  a  judgment  at  law  has  been  obtained  by  the  creditor: 
Olmm  ▼.  JfomsM,  29  Mich.  395;  Com  v.  JBsanr^^ar d,  101  U.  S. 
(88;  Pomeroy  on  Equity,  sec.  858.  The  weight  of  authority, 
however,  holds  the  oontcaary,  and  requires  the  demands  of  the 
omditor  to  be  reduced  to  judgments  at  law,  creating  a  lien 
«poQ  the  estate,  before  a  court  of  equity  will  take  jurisdiction: 
Wait  on  Fraudulent  Conveyances,  p.  120,  sec.  75;  Yinmg  r. 
Fritr^9  N.  J.  Eq.  466;  Dwtdevy  v.  TaUmadge^  82  N.  Y. 457;  Air- 
ed^ ▼.  LewiMy  Freem.  Ch.  806;  £«««  v.  Bradford,  18  Ala.  847. 
^theut  undertaking  to  leconeile  the  conflicting  authoritieSi 
we  deem  it  sufficient  in  this  case  to  say,  that  a  number  of  the 
deaftands  held  by  plaintiff  having  been  reduced  to  judgmentSp 
the  court  thereby  obtained  jurisdiction  over  the  subject-matter; 
and  under  the  familiar  principle  that  when  a  court  of  equity 
once  acquires  jurisdiction  over  the  subject-matter  it  will  pro- 
ceed to  do  fuU  and  complete  justice  between  the  parties,  we 
must  eonclude  that  the  court  had  jurisdiction  to  dispose  of 
the  whole  matter  before  it:  Seal  Estate  Sav.  In$L  v.  CoUoniauB^ 
68  Mo.  290;  BaUe  v.  St.  Joseph  eU.  Ins.  Co.  78  Mo.  884. 

6.  One  ef  the  firm  debte  held  by  plaintiff  as  trustee  had 
been  reduced  to  judgment  against  the  partners  prior  to  Bob- 
erteon's  conveyance  to  Mitohell.  In  order  to  effectuate  the 
trade  between  Robertson  and  Mitchell,  and  with  the  under* 
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Btanding  that  the  partnership  debts  were  thereafter  to  be  pud 
by  the  vendee,  Adkins,  one  of  the  creditors,  paid  this  jodgment 
and  took  the  individual  note  of  Mitchell  for  the  amount  De* 
fendants  now  insist  that  taking  the  note  from  Mitchell  consti- 
tuted a  release  of  the  partnership.  The  court  allowed  the  debt 
as  a  claim  against  the  partnership.  We  can  see  no  reason  for 
disturbing  the  finding  of  the  court  in  doing  so.  It  does  not 
appear  that  when  Adkins  released  his  judgment  and  accepted 
the  individual  note  of  Mitchell,  he  intended  to  release  the  part- 
nership from  its  liability:  Leaho  v.  Ooode^  67  Mo.  126;  Apfle-- 
ion  V.  Kennorif  19  Mo.  637. 

6.  We  do  not  think  the  court  committed  error  in  permittlpg 
the  amendment  to  the  petition,  making  it  correspond  to  the 
changes  which  had  occurred  since  the  commencement  of  the 
suit,  nor  in  allowing  new  parties  who  had  become  interested 
in  the  property  to  be  brought  in.  Amendments  are  favored, 
and  should  be  liberally  allowed  in  furtherance  of  justice:  Rev. 
Stats.  1879,  sees.  3568,  8572. 

7.  It  is  insisted  that  by  claiming  the  surplus  arising  from 
the  trustees'  sale,  plaintiff  admitted  its  validity,  and  for  this 
reason  the  court  improperly  made  the  decree  in  the  alternative, 
so  as  to  require  a  sale  of  the  property  in  case  the  amount  of 
the  surplus  was  not  paid  in  discharge  of  the  claims  of  plaintiflP. 
We  do  not  think  that  defendants  stand  in  a  position  to  raise 
this  objection.  It  appears  on  Ealgour's  own  admission,  that 
this  sale  was  made  for  the  purpose  of  cutting  out  all  claimiT  in 
this  suit  All  the  parties  to  the  sale  were  parties  to  the  suit 
when  the  sale  occurred.  The  trustees  and  beneficiary  knew 
the  complaint  of  the  creditors.  While  there  is  no  doubt  of  the 
validity  of  the  deed  of  trust  held  by  Bea,  and  that  he  nor  his 
rights  were  affeoted  by  subsequent  dealings  between  the  part* 
ners  and  Kilgour,  whom  they  were  trying  to  prefer,  yet  when  he 
voluntarily  comes  in,  and  lends  his  aid  in  the  efforts  of  Kil- 
gour and  Mitchell  to  defeat  the  firm  creditors,  he  will  have  to 
bear  the  taint  of  their  companionship. 

The  evidence  shows  that  an  agreement  was  perfected  prior 
to  the  sale,  that  the  amount  of  the  mortgage  debts  should,  as 
soon  as  Ealgour  bought  in  the  property,  be  reloaned  to  him, 
and  a  new  deed  of  trust  upon  the  same  property  taken  to 
secure  it  The  sale  was,  therefore,  in  its  effect,  only  a  sham, 
and  made  for  the  preconceived  and  admitted  purpose  of  defeat- 
ing an  anticipated  decree  of  the  court  Under  such  circum- 
stances,  there  is  nothing  inequitable  in  allowing  the  plaintiff 
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«n  the  adrantagei  the  fale  may  give  him,  without  heing 
topped  to  deny  its  Talidity. 

8.  Defendant  Eilgoor  iDsiats  that  he  should  be  given  prior- 
ity over  the  general  firm  creditors  for  the  amount  of  the  note 
£>r  ten  thousand  dollars,  which  was  secured  by  the  Bea  deed 
of  trust,  and  which  he  paid  off  prior  to  the  trustees'  sale.  This 
claim  is  based  upon  the  equitable  principle,  that  in  paying 
this  note,  he  relieved  the  property  from  an  encumbrance  hav- 
ing priority  over  the  rights  of  partnership  creditors,  such  pay- 
ment being  necessary  to  protect  his  own  interest  in  the  prop- 
erty, and  he  thereby  became,  as  between  himself  and  the 
creditors,  entitled  to  be  subrogated  to  the  priority  of  the  encum- 
brance discharged. 

It  is  a  well-recognized  principle  of  equity,  that  a  creditor, 
who,  in  order  to  preserve  his  own  security,  is  compelled  to  pay 
a  prior  encumbrance  held  by  another  creditor,  will  be  subro- 
gated to  the  rights  of  such  creditor,  to  the  extent  necessary  for 
his  own  protection:  8  Pomeroy's  Bq.  Jur.,  sec.  1211;  Aldfieh 
V.  Caapeff  2  Bq.  Lead.  Cas.  228;  Sheldon  on  Subrogation,  sec. 
8;  Evans  r.  HaUeek,  88  Mo.  876;  Allen  v.  DernoU^  80  Mo.  66; 
Wolff  V.  Walker,  66  Mo.  292;  Orrick  v.  Ihirham,  79  Mo.  174. 

At  the  time  this  note  was  paid  by  Eilgour,  he  held  MitchelPs 
fubsequent  mortgages  on  the  property,  subject  to  the  rights  of 
creditors,  to  the  amount  of  about  thirty-five  thousand  dollars. 
This  note  tor  ten  thousand  dollars,  secured  by  a  prior  deed 
of  trust  covering  the  whole  property,  was  due,  and  the  property 
was  liable  at  any  time  to  advertisement  and  sale  thereunder. 
In  order  to  prevent  a  sale,  and  in  order  to  secure  an  extension 
of  time  and  a  reduction  of  interest  on  the  remaining  twenty- 
five  thousand  dollars  of  the  debt,  he  paid  this  note.  In  doing 
BO  he  not  only  protected  his  own  interest  in  the  property,  but 
also  that  of  the  firm  creditors.  Under  the  circumstances,  we 
£eel  no  hesitancy  in  concluding  that  he  was  entitled  to  be 
reimbursed  for  the  amount  so  paid,  and  interest  thereon  firom 
sueh  payment,  in  preference  to  the  claims  held  by  plaintiff. 

After  a  careful  examination  of  the  evidence,  we  find  no  re** 
son  for  disturbing  the  finding  and  decree  of  the  circuit  court 
in  any  other  particular. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
order  a  credit,  as  of  the  date  of  the  trustees'  sale,  to  defendant 
Kilgour,  or  the  trustees.  Wolf  and  Capin,  for  ten  thousand 
dollars,  the  amount  of  the  Bea  note  paid  by  Elilgour,  with  in- 
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ttfcvt  theieoB  from  the  time  of  ita  payment  to  tbe  date  «f  tk» 
tniateea'  aalOi  at  the  rate  tbe  remaining  unpaid  notea  bore. 


pAxmncmr— Uttof  FntMHomrioPAT  Zv]nTmvALDsB«.~A 
enl  pMiiiAr  hm  od  ri^l»  withoat  th«  oooatoK  wpfMi  er  implied,  «f 
•tli«ff  ptftii«r%  to  vae  the  funde  or  properij  of  fine  to  eeoDol  hie  iadtvideel 
debte:  FofveU  r.  St.  Paul  Truti  Oo.,  45  Minn.  405;  22  Am.  St.  Bep.  742»  eoA 
Bolei  extended  note  to  Davki  r,  Atthuom,  7  Am.  St.  Repi  S77. 

Pabthjbrship  —  Pbioritt  ov  Pabtvsbship  Cbkditob8.  —  Pertaerehip 
oMdHors  have  a  primary  and  ezolneive  ofaum  upon  the  partneiehip  aaeete  ef 
am  medTant  partnership:  BtuMsp  t.  #VirrJ^  les  Mo.  78;  2S  Am.  8k  ttep. 
6(SBi  and  note  in  irhieh  eaeee  are  ooUected;  JTiriy  t.  Sckoommaker.  d  Barb.  Gk 
46;  49  Am.  Dee.  100^  and  extended  note. 

PARTN«R8mP— TsARSriB  OV  ASSBTB  OF,  BT  FlUC  10  PAT  IHDIVIINTAI.  DKBCa 

—  The  tranef er  of  partnerehiti  property  by  the  oopertnere  to  pay  indiTidnal 
debti  ii  f  raadatent  and  roid  as  to  oreditors  of  the  firm,  unlem  it  was  aohnuit^ 
and  had  sufficient  property  to  latiefy  its  debts:  ^raotf  t.  fToyervum,  4a 
V,  J.  Bq.  ISG;  14  Am.  St  Rap.  712»  and  note;  Hid  T.  Ihn^er,  64  Arlc  ML 
Bat  SQoh  a  transfer  may  be  made,  proTided  it  is  done  in  good  faith  and  with- 
oat  frand,  and  is  not,  as  to  any  of  the  partners^  obnoxious  to  the  statate  against 
▼olontary  eonf  eyanoee  by  insolvent  debtors:  BUisom  t.  Lucas,  97  Ga.  223. 

T&vcns.  -•  WHWHut  TfttTBT  E»TATa  DiacnnrBa  to  Pm80hal  RBpammrA* 
srra  o>  Trnvaxaei  See  extended  note  to  T^  t«  Barlagt  19  Am.  St.  Kapw 
29a 

OeBDITOXS'    Slim<^KlOI8IITT  lOK   JVDGMSMT  BbVORI   BnOBT  OAV  ■■ 

HAD  90  Equht. — A  retom  of  nulla  bona  on  a  judgment  is  snffioient  evl- 
denoe  of  inability  to  secure  payment  to  aathoriae  a  reeort  to  equity  to  reach 
property  fraudulently  disposed  of  by  a  credHor:  Batm  ▼.  ObU^  29  8.  C  195^ 
18  Am.  St.  B.ep.  742.  If  orediton  bavie  obtssnad  general  judgments  against 
a  debtor's  estate,  but  oannot  take  eat  exeoution  on  aooonnt  of  bis  deatl^  no 
farther  proceedings  at  law  are  necessary  to  entitle  them  to  seek  equitable  re- 
lief against  a  fraudulent  grantee:  Lyons  v.  Murray^  95  Mo.  23;  6  Am.  St. 
Bep.  17,  and  note.  A  creditor  must  have  proeeented  his  ^m  to  jodgmetfl 
as  to  real  property,  and  to  judgment  and  exeoation  as  to  perseoal  praforty^ 
before  he  can  question  his  debtor's  disposition  ef  property  in  a  eoortof  aqnityi 
Poal  V.  Roaeih.  26  FUl  442.  The  iasuanoe  of  an  exeoution  and  its  return  on* 
satisfied  is  a  sufficient  exhaustion  of  legal  remedies  to  justify  the  Imnging  el 
a  creditor's  suit:  Hopkins  v.  Joyce,  78  Wis.  448. 

BoBBooATTOii— DocTBnni  OF,  WHur  ArpLnav— 1?o  Justify  the  applicatioa 
of  this  doctrine,  a  person  mast  have  paid  a  debt  dne  to  a  third  person,  for  the 
payment  of  wUidi  another  person  was  primarily  liabls^  and  In  doing  so  he 
must  have  aoted  under  oompulsion  to  save  himeelf  from  Ices:  Opp  v.  War^ 
125Ind.241;  21  Am.  St  Bep.  220^  and  aotei  Cfti^aAT.tfiifiiwM,  188Lid.50| 
JBtwin  V.  AckuTt  128  Ind.  188. 
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t^aoKja,  La.^  — .  y  nmDAiiov  to  IxfOBVATiov  ifpov  KvowitBon  av» 
Bkuxt  Sumomrr.  —  The  verifioation  to  ui  infomiatioii  oharguig  » 
«riinuial  libel  is  aafficieiit  where  the  faete  are  atated  to  be  trae  te  iha 
•fliMira  Vest  Imowleage  a^  beUef . 

'Ovruanr  iv  Ikiormatioii  10s  MisDCMXAVOBy  too  Lati  Armat  Vnaam 
TO  Baibb  QBJBonov  OF.  —  It  ia  too  late  after  Terdiot  to  object  to  dapli* 
eity  in  aji  inf ormatioa  for  a  nndemeBnor. 

Idohmatiok  vob  Obimihal  Libbl  SumcixNT  wiTHOirr  Ohaboiho  Wiu> 
ffTL  ASPD  IKaudkiob  ^TBUOATioa,  irBBV.^-iWbana  an  infomurtnbn  for 
eriminal  libel  chargea  that  the  aocnsed  did  wiUfiilly  and  malioioiialy  libel 
and  defame  the  proeeoating  witoeaa,  by  aending  to  her  through  the  maila 
BB  envralope  ivith  eertaan  libekaia  indursattente  tkereon,  it  ii  aoffident^ 
although  it  doea  not  charge  that  the  matter  oomplained  of  was  willfallj 
and  maliciously  pobliahed. 

toOBVATION  ¥OB  GBIMXNAL  LibIL  HOT  DBVBOriTl  BBOAVBI  MaTTBB  CoH- 

n.Aiim  ov  n  PAnvD  thbbbzit.  —  An  Inf oRnaUon  lor  criminal  libel 
for  Bending  tbnmgh  the  mafl  an  cBTelope  with  libeloas  matter  printed 
OB  it  la  not  defeetiTe  becaaae  the  libel  Im  aet  oat  in  it  by  pMting  the 
original  cnTclope  thereon  and  making  it  a  part  thereof,  instead  of  in* 
eerfing  It  in  writing. 
ArfBLOYB  %wtn  TKBovoH  Mail  wm  WoBM  *'Bai>  Dbbt  OouBonoB 
AoBiior  "  ov  It  »  Ldbl.  — It  im  a  libel  to  lead  through  the  nuul  an 
envelope  haTing  panted  on  it  in  large  letters  the  words  "Bad  Debt 
OoUecting  Agency." 
AoBRcr — Pbinoipal  RnroiiaiBLB  Okdokallt  tob  Aots  or  ma  koMttt, 
ynas. — Where  it  appears  that  tiie  defendant,  in  a  proseentioB  fer 
arimiBal  libel  lor  aeading  an  euTolope  with  libelooa  matter  printed 
thereon  thwmgh  the  mail,  employed  the  agency  that  aent  it  with  knowl- 
edge of  its  methods^  and  refused  to  stop  its  proceedings  alter  haTing 
reason  to  belieye  it  was  aending  the  libelous  matter  to  the  prosecuting 
witness,  he  will  be  responsible  for  the  acts  of  the  agency. 

IVIDBVOB  PaSTBD  ZBTD  IVfOBHATXON,  APMlHBlBIUTr  OT.  —The  paotfalg  of  B 

portion  of  an  envelope  containing  libeloua  matter  into  the  information 
doea  not  destroy  its  character  as  original  oTidenoe  or  affect  its  admis* 
sibility. 

IflDISrOB   THAT   PBOSBOUTlliq    WiTBBBB    OWBD    DbBTS    VOT    A»HnaiBL% 

r.»*In  a  iBoaeeiition  fcr  eriminal  libel  for  aending  through  the 
addressed  to  the  prosecuting  witnessy  an  envelope  with  the  words 
'*  Bad  Uabt  GoUeeting  Agency  "  printed  thereon,  evidence  that  the  proa* 
eeutiag  witness  owed  some  debts  to  persons  other  than  the  defendant  ia 
not  admissible  f<Mr  the  defense. 
lOBT  JvBOBt  ov  Lav  abb  Faot  nr  PBOsacRmov  iob  Libbl.— In  proa- 
eeotfama  far  libel,  under  the  oooatitation  of  Missouri,  the  jury  are  judgea 
of  tlm  law  as  w^  aa  of  the  faota^  and  are  not  required  to  accept  the 
instructiona  of  the  court  as  conclusive;  and  the  court  may  so  instruct 
fiiem. 

Thx  letter  of  January  80, 1888,  referred  to  in  the  opinion, 
WAS  written  by  the  prosecutrix  to  the  accused,  in  which  she 
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denied  her  indebtednese  to  him,  protested  against  the  acts  of 
the  agencji  and  warned  him  that  if  he  oontinoed  in  the  coarse 
he  was  pursuing  it  would  be  at  his  cost.  His  reply  thereto  is 
as  follows:  "We  differ  in  opinion  on  this  account.  When 
paid  I  will  stop  the  agencji  and  would  advise  you  to  pay  it  at 
once,  and  avoid  further  trouble.'*  Other  facts  are  stated  in 
the  opinion. 

Oeorge  RoberUofi,  for  the  appellant 

John  if.  Woodf  aUamey-g$neralf  and  CharUi  M.  Naipion^  tat 
the  state. 

Oantt,  p.  J.  The  appellant  contends  that  various  errors 
were  committed  in  this  trial,  and  they  will  be  noticed  in  the 
order  in  which  he  complains.  His  first  assignment  is  the 
insufficiency  of  the  information.  The  verification  is  claimed 
to  be  bad,  because  the  prosecutrix  only  swore  that  the  £eicts 
stated  were  "  true  to  her  best  knowledge  and  belief  This 
was  ruled  otherwise  in  the  recent  decision  of  this  court  in  8iaU 
y.  Bennett^  102  Ma  856.  It  is  next  said  that  the  informaticm 
is  bad  for  duplicity.  This  objection  is  raised  for  the  first  time 
in  the  motion  in  arrest  There  are  various  methods  for  tak- 
ing advantage  of  duplicity  in  an  indictment  or  information. 
A  motion  to  quash,  a  demurrer,  or  motion  to  compel  the  state 
to  elect  will,  either  of  them,  correct  this  fault;  but  it  is  al- 
most universally  held  that  it  is  too  late  after  verdict  to  make 
this  objection  in  a  motion  in  arrest  in  a  misdemeanor:  1 
.  Bishop's  Crim.  Proc.,  sees.  442,  448;  CommonweaUk  v.  ZVidb^ 
20  Pick.  866;  Wharton's  Crim.  PL,  sees.  266,  760.  The  eause 
was  heard  on  the  charge  of  libel,  the  evidence  confined  to  that 
offense,  and  the  instructions  all  had  reference  to  that  misda* 
meaner.  We  cannot  see  that  any  substantial  right  of  thft 
defendant  was  violated  in  this  respect  in  overmling  the  motion 
in  arrest  The  matter  complained  of  was  at  mosik  mere  sur- 
plusage, and  this  defect,  if  any,  was  cured  by  our  statute  of 
jeofails:  Sec.  4116,  or  R.  8. 1879,  sec.  1821. 

Equally  groundless  is  the  objection  that  the  iufbrmattcn 
did  not  charge  the  matter  complained  of  was  **  wiUftally  ^  » 
^  maliciously ''  published.  It  distinctly  alleges  that  defbnd* 
ant  **did  willfully  and  maliciously  libel  and  deikma  tha 
prosecuting  witness  by  sending  the  said  envelope  with  its  in* 
dorsements  through  the  mails,"  etc.,  and  is  sufficient,  accord* 
ing  to  the  most  approved  precedents.    The  defendant 
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fblly  informed  by  it  of  the  nature  and  oharaeter  of  the  offense 
with  whioh  he  was  charged,  and  after  all,  this  ie  the  great 
object  of  an  information  or  indictment 

It  is  next  nrged  against  this  informaUon  that  it  does  not 
contain  the  written  allegations  of  the  libelons  matter  com- 
plained o£  Any  one  reading  the  information  in  this  cause 
would  be  at  a  loss  to  understand  this  objection.  As  a  matter 
of  fact,  the  point  made  in  argument  was  not  that  it  was  not  in 
writing,  but  it  was  not  written  by  the  prosecuting  attorney  at 
the  time  the  remainder  of  the  information  was  drawn,  but  the 
original  enyelope,  or  at  least  that  portion  containing  the 
alleged  libel,  was  pasted  in  the  information,  and  made  a  part 
thereof.  Learned  counsel  for  defendant  seem  to  think  that  it 
was  very  material  who  did  the  writing.  This  point  is  entirely 
too  technical  to  be  seriously  entertained  in  a  court  of  justice. 
Besides  these  specific  objections,  there  is  a  general  assign- 
ment of  error  that  the  information  does  not  charge  an  oflTense 
under  the  statute.  This  information  is  drawn  under  section 
8869,  Reyised  Statutes  1889  (R.  8.  1879,  sec.  1691),  which 
defines  a  libel  as  follows:  **  A  libel  is  the  malicious  defoma- 
tion  of  a  person,  made  public  by  any  printing,  writing,  sign, 
picture,  representation,  or  effigy,  tending  to  provdce  him  to 
wrath,  or  expose  him  to  public  hatred,  contempt,  or  ridicule, 
or  to  deprive  him  of  the  benefits  of  public  confidence  and 
social  intercourse;  or  any  malicious  defomation,  made  public 
as  aforesaid,  designed  to  blacken  and  vilify  the  memory  of  one 
who  is  dead,  and  tending  to  scandalise  or  provoke  his  surviv- 
I        ing  relatives  and  Mends.^ 

I  Was  the  sending  of  this  envelope  with  these  indorsements 

on  it  the  publishing  of  a  libel,  tending  to  expose  the  prosecu- 
trix to  contempt  or  ridicule,  and  bring  her  in  disrepute  with 
her  employers  and  the  public?  We  are  clearly  of  the  opinion 
that  it  was.  The  words  **  Bad  Debt  Collecting  Agency ''  were 
printed  in  large,  bold  type  on  the  envelopes,  and  were  ob- 
viously intended  to  attract  the  attention  of  the  public.  These 
I  words  must  be  construed  in  the  light  of  the  times  in  which 
I  they  are  used.  Similar  associations  had  sprung  up  all  over 
the  country,  and  these  devices  were  resorted  to  to  force  debtors 
to  pay  their  debts.  To  such  extent  did  they  go  that  the  con- 
'  gross  of  the  United  States  forbade  the  use  of  the  mails  for 
\  their  distribution.  They  had  become  so  common  that  they 
were  thoroughly  understood  in  the  mercantile  world.  Under 
this  state  of  affairs,  the  defendant  resorts  to  this  Chicago 
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agenojr  to  odloot  tliis  debt  of  the  pnwecotrix.    He  sets  ia 
motioD  this  maofaine  £w  extortiog  this  money  from  her.    It 
was  known  that  the  proeecutriz  was  earning  her  living  by  her 
work  ia  the  large  and  reepoBeibli  dry^^goods  hoase  of  Scmggs, 
Vanderroort  and  Barney.    Aooordingly,  theee  lettetB,  fonr  in 
nnmber,  are  directed  to  her  in  the  oare  of  her  employen.    AU 
the  mail  for  the  empkyeee  «f  thia  larfs  boose  was  put  together 
and  taken  by  the  oarriers  to  the  stora    There  the  yarions 
clerks  went  to  a  common  repository  for  their  mail.    So  that 
the  scheme  was  well  defised  to  attact  the  attention  of  those 
with  whom  Ab  was  most  intimately  connected,  and  without 
whose  respect  and  good  opinion  the  life  of  a  sensitive  woman 
wonld  soon  become  a  burden  and  unendurable.    This  enyel- 
ope  OQ  its  hoe  was  dengned  to  attact  the  attention  of  the 
publiOi  and  when  the  prosecutrix  received  these  letters  in  these 
envelopes  the  iaot  was  tiiereby  published  that  this  assodatioa 
was  in  oorre^ondanee  with  hsr  fi>r  the  purpose  of  collecting  a 
bad  debt;  and  we  cannot  shut  our  eyes  to  the  necessary  im- 
itation that  she  was  a  bad  debtor,  that  she  was  not  in  the 
habit  of  paying  her  honest  debts,  and  was  unworthy  of  credit. 
Nor  are  we  left  in  doubt  that  this  was  the  purpose  of  the 
association.    In  the  letter  which  came  under  cover  of  this 
envelope  the  agency  asks  her:  **  Can  you  afford  to  have  the 
public  know  that  you  refuse  to  pay  this  bill  ?    You  may 
need  credit  again  some  time,  but  as  long  as  this  account  re- 
mains in  this  unsatisfactory  manner  it  will  be  hard  for  you  to 
obtain  it"    In  other  words:  '^  By  means  of  this  style  (^  pub- 
lishing you  to  the  world  we  will  advertise  you  as  unworthy 
of  credit/'    Nor  was  this  all.    She  is  warned:   '* Should  you 
positively  refuse  to  make  any  arrangements  for  a  liquidation 
of  this  claim,  we  feel  justified  in  advertising  the  same  for  sale 
in  the  newspapers,  as  well  as  to  send  you  a  statement  regularly 
until  the  matter  is  settled.''    These  regular  communicatioDs, 
if  sent  without  these  libelous  words  in  large  type,  would  not 
attact  any  attention;  but  received  regularly  in  this  form, 
would  give  a  painful  publicity. 

The  evident  purpose  and  design  of  the  defendant  and  the 
association  he  employed,  and  for  whose  acte  he  is  responsible 
in  this  matter,  was  to  publish  the  prosecutrix  as  a  bad  debtor, 
a  dishonest  person,  who  would  not  pay  her  honest  debts,  and 
to  degrade  her  in  the  eyes  of  the  public  and  her  employers, 
and  as  such  was  clearly  libelous,  and  within  the  meaning  of 
the  statute:  Muette  v.  Tuteur,  77  Wis.  236;  20  Am.  St  Bep» 
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116;  DennU  r.  Johnson^  42  Minn.  801;  Johnson  ▼.  Common' 
fMoUh,  Penn.,  May,  1888;  14  AtL  Rep.  425.  The  law  will  not 
ooantenanoe  or  tolerate  this  method  of  ootlecting  a  debt  The 
fSaeta  that  the  debt  was  originally  only  93.45,  that  it  was 
barred  by  the  statute  of  limitations,  that  defendant  persisted 
in  his  endeavor  to  extort  the  money  from  the  proseoutriz  after 
her  protest,  and  the  avowed  intention  of  his  agents  to  publish 
her  to  the  world,  and  advertise  this  aeoount  for  sale  in  the 
newspapers,  amply  sustain  the  charge  that  this  was  mali* 
eionsly  done.  To  permit  a  defenseless  woman,  in  this  day  of 
enlightenment,  to  be  thus  persecuted  would  be  a  reproach  to 
our  laws:  Beak  v.  Thompion^  149  Mass.  405. 

It  is  insisted  by  defendant  that  the  court  ought  to  have  sus- 
tained a  demurrer  to  the  evidence.  The  defendant's  own 
letters  of  February  1  and  14,  1888,  both  show  that  he  was 
aware  that  this  agency  was  sending  to  Mrs.  Vincil  letters  that 
she  regarded  as  insulting.  She  had  appealed  to  him  to  call 
off  this  agency,  and  he  complacently  informs  her  he  will  when 
she  sends  the  five  dollars.  Qm  facit  pet  aKum,  fadi  per  ««, 
and  this  maxim  applies  in  all  its  strictness  in  libel.  Besides, 
Bassford,  the  editor  of  the  Ledger,  testified  that  the  defendant 
told  him  be  was  a  member  of  the  Sprague  Agency,  and  in  re* 
ferring  to  Mrs.  Vincil*s  letter,  he  said  he  thought  she  had  re- 
ceived a  *'chromo,"  to  which  he  alluded.  After  believing  or 
thinking  that  she  had  received  this  style  of  a  letter  from  his 
agents  or  associates  in  Chicago,  he  declined  to  stop  them  un- 
less she  pays  the  five  dollars.  There  was  ample  evidence  to 
sustain  the  verdict  of  the  jury  as  to  his  knowledge  and  com- 
plicity in  originating  and  publishing  the  libelous  envelope. 
The  pasting  of  the  portion  of  the  envelope  containing  the 
Ubelous  matter  in  the  information,  so  as  to  make  it  a  com- 
ponent part  thereof,  was  unusual,  and  we  think  wholly  un- 
necessary; but  it  certainly  did  not  and  could  not  destroy  its 
character  as  original  evidence  in  the  case;  hence  the  trial 
court  committed  no  error  in  admitting  it  as  evidence. 

There  was  no  error  in  admitting  the  letter  of  January  80, 
1888,  in  evidence.  It  was  admissible  to  show  defiondant's 
knowledge  of  the  means  his  agency  was  pursuing  in  his  be- 
half and  of  the  claim  that  the  debt  was  paid;  and  his  reply, 
written  on  the  letter  itself,  shows  his  determination  to  persist, 
notwithstanding  the  protest  of  Mrs.  Vincil. 

Nor  did  the  court  err  in  excluding  the  evidence  of  Beed, 
Bmmons,  Bedell,  and  Mrs.  Harding,  tending  to  prove  that 
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Mrs.  ViDcn  owed  them  altogether  some  $  18.601  No  offer  was 
made  to  proTe  her  general  reputation  in  regard  to  paying  her 
just  debts.  She  was  not  expected,  nor  was  the  state  required, 
to  come  prepared  to  meet  and  try  every  individaal  claim  that 
might  be  made  against  her.  Evidence  of  specific  indebtedness 
was  not  admissible:  FFtUaon  r.  Noonan^  27  Wis.  598;  Campbell 
V.  Campbell,  64  Wis.  90;  Muetu  v.  Tuieur,  77  Wis.  236;  20 
Am.  St.  Rep.  115.  Indeed^  the  fact  that  after  the  sealoos 
efforts  of  defendant  to  destroy  her  character  as  an  honest 
woman  he  could  only  find  an  indebtedness  of  $18.60  against 
her,  in  a  community  where  she  had  lived  for  many  years,  is 
rather  a  vindication.  It  is  questionable,  if  admittedi  if  it 
would  have  had  any  appreciable  effect  upon  any  sensible 
juror. 

The  point  made  that  the  court  permitted  the  state's  counsel 
to  cross-examine  the  defendant  on  matter  not  elicited  by  his 
counsel  in  chief  has  been  carefully  examined,  and  we  have 
concluded  that  it  really  amounts  to  nothing  more  than  an  in- 
quiry if  be  understood  what  Mrs.  Vincil  referred  to  as  iusolt* 
ing  in  her  letter  of  January  80th.  No  possible  injury  coold 
come  from  this.  The  court  expressly  ruled  the  counsel  for  the 
state  jto  a  cross-examination  of  the  matter  brought  oat  by  de- 
fendant, and  none  other  was  elicited* 

The  instructions  correctly  told  the  jury  what  was  necessary 
to  constitute  the  libel  under  the  information.  The  only  one 
requiring  special  examination  is  the  fifteenth,  which  informs 
the  jury  that  they  are  the  judges  of  the  law  of  libel,  as  weU  as 
of  the  facts,  and  they  were  not  required  to  accept  the  instmo- 
tions  given  by  the  court  as  being  conclusive  of  what  the  law 
of  criminal  libel  is.  Section  14  of  article  2  of  the  constitutioii 
of  Missouri  declares  *'  that  no  law  shall  be  passed  impairing 
the  freedom  of  speech;  that  every  person  shall  be  firee  to  say, 
write,  or  publish  whatever  he  will  on  any  subject,  being  re* 
sponsible  for  all  abuse  of  that  liberty;  and  that  in  all  suits 
and  prosecutions  for  libel,  the  truth  thereof  may  be  given  in 
evidence,  and  the  jury,  under  the  direction  of  the  oourt,  shall 
determine  the  law  and  the  fact"  It  was  to  this  constitutional 
provision  in  our  bill  of  rights  this  instruction  referred.  In 
State  V.  Hoemevy  85  Mo.  653,  Judge  Henry,  in  discussing  an 
instruction  similar  to  the  one  complained  of  here,  says:  *^Ths 
defendant  asked  the  court  to  declare  the  law  to  be '  that  under 
the  law  the  jury  are  to  determine  the  law  and  the  fiitcts  in  this 
case.'    Section  1594  of  the  Revised  Statutes,  1879,  is  as  Ibl* 
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lows:  ^In  aU  prosecutionB  for  libel  or  verbal  slander,  the  truth 
thereof  may  be  giren  in  evidenoe  to  the  jury,  and  shall  consti* 
tote  A  complete  defense;  and  the  jury,  under  the  direction  of 
the  courti  shall  determine  the  law  and  the  fact.'  I  confess 
that  I  do  not  fully  comfHrehend  the  meaning  of  the  remarkable 
oonoluding  clause  of  that  section '';  and  he  condemns  that  in- 
■tmction.  No  allusion  is  made  by  the  learned  judge  to  the 
bill  of  rights,  nor  to  the  history  of  this  provision  in  our  consti- 
lotion  and  law.  Section  14  of  article  2  of  our  constitution  is 
bnt  a  rescript  of  section  1  of  Fox's  libel  act,  enacted  by  the 
British  Parliament  (82  Qeo.  III.)  in  1792.  Before  that  act  it 
had  become  to  be  the  rule  that  the  judge,  not  the  jury,  should 
decide  whether  or  not  the  publication  was  a  libel.  The  judge 
would  direct  the  jury  to  find  the  defendant  guilty  on  proof  of 
the  publication  of  the  innuendoes,  and  of  the  other  necessary 
averments.  But  that  act  declared  and  enacted  that  on  the 
trial  of  an  indictment  or  information  for  libel  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue  before  them.  This  act  in  full  will  be  found 
in  Odgers  on  label  and  Slander,  page  665.  In  the  case  of 
Queen  v.  Svttivan^  for  seditious  libel«  in  1868,  this  law  was  in- 
terpreted by  Fitzgerald,  Judge,  who  presided  in  the  trial.  It 
is  reported  in  11  Cox  C.  C.  51.  Among  other  things,  in  his 
charge  to  the  jury,  he  said:  ^*The  next  question  is  of  para- 
mount importance,  and  it  is  the  one  of  which  the  jury  are 
the  sole  judges,  whether  these  publications  are  seditious 
libels.  That  question  of  law  and  fact  is  intrusted  to  the 
jury  alone.  I  know  that  some  of  you  have  considerable  ex- 
perience as  jurors,  and  I  hava  often  had  the  duty  cast  upon 
me  of  addressing  you  as  such.  Yon  must  have  observed  that 
in  ordinary  cases,  especially  in  the  crown  courts,  the  questions 
were  divided  into  those  of  law  and  fact  The  questions  of  law 
are  usually  for  the  judge,  and  on  them  the  jury  are  bound  to 
take  his  direction.  The  questions  of  fact  are  solely  for  their 
determination.  In  this  peculiar  case  of  libel  the  law  of  the 
land  says  the  jury  shall  determine  the  whole  question  whether 
the  publication  is  a  libel  or  a  seditious  libeL  That  power  has 
been  given  to  the  jury  for  the  purpose  of  protecting  the  invio- 
lable blessing  of  a  free  and  independent  press.  You  should 
bear  in  mind  that,  while  you  will  receive  assistance  from  me, 
you  are  not  bound  to  follow  anything  I  tell  yon.  Yon  are  tha 
sole  judges  of  law  and  fact." 
In  Sex  V.  Burdett^  4  Bam.  A  Aid.  181,  Mr.  Justice  Best 
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said:  ^  libel  is  «  question  of  law,  and  the  judge  b  the  judge 
of  the  law  in  Hbel  as  in  all  other  cases;  tiie  jary  having  the 
power  of  acting  agreeably  to  his  stalsment  of  the  law  or  not.** 
When  we  remember  the  origin  of  this  prorision  in  enr  eoasti- 
tution,  that  it  was  the  result  of  the  speech  made  bf  Lord  Bra* 
kine,  in  his  defense  of  the  Dean  of  Asaph  in  1784^  a  speech 
declared  by  Fox  to  be  the  finest  aigament  in  the  Engliah  Ian* 
gnage,  and  that  this  speech  prepared  the  way  for  the  adoption 
of  Fox's  libel  bill  in  1792,  it  is  impossible  for  us  to  view  .it  aa 
having  no  other  or  different  meaning  than  the  other  provisioiis 
guaranteeing  a  jury  trial.    Does  not  the  usual  construotion 
apply  here  as  in  other  cases,  that^  when  foreign  laws  are 
adopted,  and  made  a  part  of  our  code,  the  presumption  is,  that 
we  adopt  also  the  eonstruction  already  given  by  the  foreign 
courts  where  they  had  their  origin?    As  we  have  seen,  the 
English  courts  make  a  broad  distinction  in  prosecutionB  fer 
criminal  libel  and  all  other  cases  as  to  the  province  of  conrt 
and  jury.    The  scope  of  this  opinion  forbids  any  further  elab- 
oration of  the  great  principles  upon  which  this  provision  ie 
founded.    The  argument  of  Lord  Erskine  on  the  right  of  ju- 
ries in  criminal  libel  is  in  itself  a  complete  history,  and  will 
be  found  reported  in  fiiU  in  21  How.  St.  Tr.    847-1016. 
Viewed  in  the  light  of  the  history  of  the  constitutional  pr<^ 
vision,  and  the  great  contest  for  the  freedom  of  the  presa  oot 
of  which  it  grew,  and  of  the  construetion  given  Fox's  hbel 
bill  by  the  English  judges^  did  the  criminal  oourt  err,  after 
it  had  fully  instructed  the  jury  in  this  oause^  in  farther 
instructing  them  that  they  were  themselves  the  judges  ct  the 
law  of  libel,  as  well  as  of  the  &cts,  and  that  they  were  not 
required  to  accept  the  instructions  given  by  the  oourt  as 
conclusive  of  the  law  of  criminal  libel  T    la  not  this  i»" 
struction,  in  substance  and  effect,  just  what  the  oomrtitiiiion 
commands?  and  is  it  not  simply  another  way  of  stating  the 
same  principles  that  were  announced  by  Judge  Fitsgerald  in 
the  Sullivan  case,  8upra^  and  Justice  Best  in  Rex  v.  JSardstt,  4 
Bam.  A  Aid.  181,  vis.,  that,  wiiile  the  judge  may  assist  and 
inform  them  what  the  law  is, — and  it  is  his  duty  to  do  so, — still 
they  are,  by  virtue  of  organic  law,  the  final  judges  in  a  prose- 
cution for  criminal  libel?    We  think  so;  and  in  so  doing  we 
conclude  that  the  decision  in  State  v.  ffomner^  86  Mo.  558,  was 
decided  without  this  constitutional  provision,  and  its  history 
having  been  brought  to  the  attention  of  this  court,  and  inas- 
much as  it  is  of  the  very  gravest  importance  that  the  oonstitu- 
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tioD  itself  should  goTern,  we  OMl  Skii$  r.  Eam$rf  66  Wk  558, 
slioold  not  longer  be  fidlowed. 

This  brings  us  to  the  oonclasion  that  there  ate  no  reversible 
entm  in  the  reeord  in  this  oaiise,  and  the  judgment  of  the 
eriminal  ooort  is  aooordingly  affirmed* 


LuL— GsDcnriUf— NBOMBrrT  >ob  Aluoibo  Halioioos  Vjnuohsnom, 
— ICalieiiNit  iataat  ii  to  be  inlarred  as  a  condniuMi  of  law  froia  tha  publi- 
aalMB flf  alib<  without  andanoa  of  tha  trath  af  tha  libal «r  iti pablioatioa 
lor  aoma  warnuted  parposa:  CfomnumweaWk  v,  Bkmdin^  %  Fi^  lOii  IS 
AiB.Dao.214. 

LoBL — SxiTDiRa  Bbtklofb  thbouoh  BfAOi  wiTB  Mattbb  Pbintbd 
VHEBBOB.  —  Sending  a  letter  through  the  mail  in  an  envelope  on  which 
Waaa  printed  tha  uama  of  an  iaeoeifttiOB  and  tha  vtatemant  that  it  waa  an 
atgaaiaation  for  the  eolleotion  of  bad  dabtt  is  a  pnUioatioa  of  a  libal:  MwOm 
w.  Tmmrit  Tt  Wis.  S36;  SO  Am.  Si  Rep.  U0,  and  note. 

AoBBor— Pbibupal  whbb  Lublb  iob  CBmnrAL  Aon  ov  Abbst. — 
A  prinaipal  la  ariminaUy  liable  for  tha  aots  of  his  agent  whan  ha  has  par- 
ticipated in  the  acti^  or  has  given  such  assent  or  ooneurrenee  thereto  as  would 
invalTShimnioraUyinthe^toftheaot:  CbmsNSiiiMoift  t.  iTkMi^  10  Met 
flIO;  4S  Am.  Dea.  491;  and  neto;  see  estaaded  aots  to  Hmrf  t*  J7es^  S  Am. 
8A  Bepw  Sis;  aa  ralifioatian  of  sriminal  aats  of  agsnt  by  ffrinaipaL 

LiBHi — PaoraroB  of  Jvbt^— ThB  aonstitBtioB  al  South  Gsralfaia  pra- 
▼ides  **  that  ia  all  indietmente  for  libel  the  Juiy  shall  be  the  Judges  of  tha  law 
aad  tha  Iseta."  Notwithstanding  this  provisioik,  the  Judge  li  to  charge  it  Sa 
iha  law  ol  Hbai,  aad  any  srcar  thMBia  aiaf  ba  ratiawed  aa  4ppaali  SiMs  ^ 
SkgrirvSi;  S7  &  a  SSi  IS  Am.  Si  Bap.  SHI  aad 
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IB  aa  aetisa  ol  eieotMat  nay,  aadsr  tha  Missouri  aad%  farter, 
posa  1^  answer  an  equitabia  dsfsass^  and  his  equities  may  ba  trisd  and 
datanainad  diiaotlyla  thai  atfkioa*  Without  hathig  to  rMort  to  aa  faids- 
peadaat  bbH  fai  aqaity. 

Ania^  0Bi»T  Qrasnaa  bb  m  DatBamSBD  ub^  umau  BuppiBiB  PmaSB 
Sbv  bf  IV  XiBoiMBNT.  — Ib  aa  aotiaa  af  sjeetmant^  whsrs  equitable  da- 
fansns  are  iatarpoee^  aad  a  trial  is  had  l^  the  court  without  a  Jury,  if 
BO  azoeptioos  to  the  eridanoe  or  to  the  specisl  finding  of  tha  court  are 
sttfud,  and  bb  daelarations  of  kw  am  askad,  giTun,  or  refused,  the  ouly 
qusstloa  Utt  tie  suprmaa  court  to  ivriew  upoa  appeal  %  whBlhtr  tha  ar* 
idaaae  Justified  tha  findh^;  sad  jndgmeni 

Tsz  Salb  ov  Labb,  Owbbb  Rathiis  bt  AooBPnKa  Pabv  ov  Pbsosbbs  ai; 
WBBB.  — VHicia  an  owner  af  Imd  sold  for  taxes,  with  knowledge  of  all 
tha  fiwts»  accepts  a  part  of  Iha  proceeds  of  the  sale,  he  tharsby  labognlass 
BBd  tatifles  its  talidity»  and  esnnot  afterwards  be  heard  ta  quedli4a  li 
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71  J.  Myen^  fbr  the  appeUanta. 
Irvine  Oardon^  for  the  raspondenta. 

Macfablaks,  J.  This  is  a  tait  in  the  nsiial  form  of  Cjfed* 
ment  to  recover  posseesion  of  two  forty-aore  tracts  of  land  in 
Vernon  County.  The  answer  was  a  general  denial,  estoppel^ 
and  laches  in  commencing  this  snit 

In  the  plea  of  estoppel  it  is  alleged,  in  substance,  that  the 
land  in  controversy  was  sold  in  May,  1880,  upon  execution, 
under  a  judgment  of  the  circuit  court  of  Vernon  County 
against  plaintiffs  for  delinquent  taxes,  and  purchased  by  S.  A. 
Wight,  and  that  defendants  are  in  possession,  and  claim  title 
under  mesne  conveyances  from  him;  that  under  the  sheriff's 
sale  there  was  a  surplus  of  979.81  after  payment  of  taxea, 
interest,  and  costs,  which  plaintiffs,  being  advised  of  all  the 
facts,  demanded  and  received  from  the  sheriff,  thus  ratifying 
and  confirming  the  sale;  and  that  defendants,  in  purchasing 
the  lands  from  their  grantors,  relied  upon  the  fact  that  plain- 
tiff had  thus  ratified  the  sale.  Defendants  also  alleged,  in 
substance,  that  plaintiff,  with  knowledge  of  all  the  facts, 
stood  by  for  years  and  saw  defendants  and  their  grantors 
enter  into  possession  of  the  land  under  said  deed,  and  make 
valuable  and  lasting  improvements  thereon,  without  objection. 
The  reply  was  a  general  denial. 

On  the  trial  defendants  read  in  evidence  the  sheriff's  deed, 
and  plaintiff^s  read  the  order  of  publication.  Defendants 
then  offered  evidence  tending  to  prove  the  special  defenses. 
Some  objections  were  made  by  plaintiffs  to  the  validity  of  the 
judgment  sale  and  deed.  The  court  found  for  defendants,  and 
judgment  was  rendered  against  plaintiffs  for  costs,  and  thej 
•ppeal. 

1.  The  question  for  first  consideration  is,  whether  the  plea 
of  estoppel,  if  sustained  by  the  proof^  constituted  a  good  de- 
fense to  the  action  of  ejectment  It  is  well  settled  in  this 
state,  that  under  our  Code  of  Civil  Procedure  a  defendant,  in 
an  action  of  ejectment,  may,  by  answer,  interpose  an  equitable 
defense,  and  that  his  equities  may  be  tried  and  determined 
directly  in  that  action,  without  having  to  resort  to  an  inde- 
pendent suit  in  equity:  City  of  Su  Louis  v.  Sehulenbwrg  Lum» 
ber  Co.,  98  Mo.  618;  Schuster  v.  Sehuster,  98  Ho.  488;  AUen  t. 
Logan^  96  Mo.  691. 

2.  The  issues  were  tried  by  the  court  without  a  jury,  the 
finding  was  for  the  defendants,  and  judgment  was  rendered 
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aceordingly.  There  haying  heen  no  exoeptlons  to  evidenoei 
or  special  finding  by  the  oonrti  and  no  declaratione  of  law 
haying  been  asked,  giyen,  or  refused,  the  ground  upon  which 
the  finding  and  judgment  of  the  oircuit  oourt  rests,  and  the 
Tiew  taken  by  that  court  of  the  fftcts  before  it,  cannot  be  de- 
termined. There  is  consequently  nothing  in  the  record  for 
this  court  to  reyiew,  except  to  detormine  whether  the  eyidenco 
justified  the  finding  and  Judgment:  Cwmingham  y.  SnoWf  82 
Ha  693,  and  cases  cited. 

8.  The  next  inquiry  is,  Did  defendants  set  up  such  an  equi- 
table defense  in  this  case  as  would  defeat  recoyery?  It  is  a 
well-recognised  principle  of  the  law  of  estoppel  that  *^  no  per- 
son will  be  allowed  to  adopt  that  part  of  a  ^ansaction  which 
is  fayorable  to  him,  and  reject  the  rest,  to  the  injury  of  those 
from  whom  he  deriyed  the  benefit":  Austin  y.  Loring,  68  Mo. 
22.  It  is  iurther  said  by  Wagner,  J.,  in  the  same  case:  '^  When 
a  sale  of  land  is  made,  no  person  can  be  permitted  to  receiye 
both  the  money  and  the  land.  And  it  has  been  held,  in  the 
application  of  this  principle,  that  it  makes  no  difference 
whether  the  proceedings  under  which  the  sale  occurs  are  yoid- 
able,  or  wholly  yoid  in  consequence  of  the  want  of  jurisdic- 
tion. In  21  Smith's  Lead.  Cas.,  6th  Am.  ed.,  662,  the  author 
says  that  when  those  who  are  entitled  to  ayoid  a  sale  ad«pt 
and  ratify  it,  by  receiying  the  whole  or  any  part  of  the  pur- 
chase-money, equity  will  preclude  them  from  setting  it  aside 
subsequently,  for  reasons  that  are  too  plain  for  statement": 
Herman  on  Estoppel,  sec.  1069,  p.  1199;  Nafison  y.  Jacobs  93 
Ma  846;  8  Am.  St  Rep.  681;  Oha$e  y.  WiUiami^  74  Ma  429. 
The  principle  which  these  cases  illustrate,  and  which  is 
founded  upon  common  honesty  and  good  &ith|  is  inyoked  in 
this  defensa 

While  the  delinquent  taxes  were  a  lien  and  charge  on  this 
land,  it  was  also  an  obligation  resting  upon  plaintiffs,  person- 
ally, which  good  citixenship  required  them  to  discharge.  This 
they  neglected  to  da  The  land  was  sold  to  satisfy  this  charge, 
and  the  purchaser  paid  the  price,  and  thus  relieyed  plaintiffs 
of  their  personal  obligation.  Afterwards,  as  the  eyidence 
showed,  one  of  the  plaintiffs,  acting  for  and  in  the  interest  of 
both,  inyestigated  the  sale,  discussed  and  considered  the  pro- 
priety of  compromises,  and  finally,  with  full  knowledge  of  all 
the  fiujte,  accepted  a  part  of  the  proceeds  of  the  sale,  thus  rec- 
egniiing  and  ratifying  ite  yalidity.  To  permit  these  plaintiffs 
to  affirm  the  sale,  and  hold  the  proceeds  in  one  hand,  and  to 
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rcj)6ct  the  wl%  and  take  the  land  with  the  other,  would  be  an 
eneooragement  oi  bad  faith  wUch  oourta  of  equity  will  not 
allow. 

Being  ot  the  opinion  that  the  acceptanoe  of  the  balance  of 
of  the  purchase  price  from  the  sheriff  constituted  a  ratification 
and  affirmanoe  of  the  sale,  it  beeomes  unnecessary  to  consider 
questions  discussed  regarding  the  validity  of  the  sale  and 
deed,  nor  the  effect  of  the  conduct  of  plaintiffs  in  standing  by 
in  silence  for  years,  while  the  purchasers  were  improving  the 
land.    Judgment  affirmed.   _^^ 

EjaormsT— Bqvirim  Dsmnns  nr.-^Is  4so^"Miit  va4m  tiMoodee 
dAfendaal  niaj  Avail  hiaiMll  of  soy  •quitsbU  dafeoMs  Prjstfw  t.  Bnwer^  17 
Wis.  686;  86  Am.  Dm.  780^  and  note.  Tli«  Mina  rola  eadate  undar  tha  New 
York  ooda  ai  1848:  Oranf  r.  Gcodmam,  12  N.  T.  fi06;  64  Am.  Dao.  60^  and 
note.  In  Tazaa  ao  aqoitabla  tiUa  may  ba  aefc  ap  aa  a  dafoaaa  to  an  action  «f 
ajaotaientt  NM  r.  Ktm.  6  Tar.  S>|  51  Am.  Daa.  746|  NiMk  t.  Wnearm^ 
49  Ark.  76b  S^aitaUa  titia  oaaool  ba  ahowa  ia  dafanaa  in  ajaotoaots  JQM- 
|Mlr<db  T.  0!M^  182  UL  848|  22  As.8«^]la|^681,  andnoH 
taining  thai  dootriaa  ooUaotodL 
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PM  ICiiaovsiu  ttB.] 
fiBDoonov  mmm  PM»aaor  Mabbimmi— iMDiomavrioB^  wbbi  8um- 
oiBifT.  — An  indiotoMat  for  aadaotian  nndar  a  promiaa  of  marriage 
wliioh  allagaa  Hiat  Iha  dafaadant  aadnead  Ika  praaaoateiz  «adar  promiaa 
of  marriam  ia  a«fllaiaiit  wHh—t  allagiiig  ¥uX  alia  ptomiwd  to 


SsDVonoif  —  Bm«voi  KmaamMiM  cm  Tbul  worn,  ^Upon  tho  trial  of  9m 
indiotmant  for  aadaoUon  ttndar  aproouaa  of  iiiarriagab.tha  dafandaot  qugr 
aak  tha  proaaoatriz  if  aha  had  arar  anfthoriaed  any  oaa  to  aooapi  monaj 
to  aeMla  tha  auft 

8BDuonoN.^Iv  Piosioimov  mm,  SMn  unm  Paera  Good  ftinmi  er 
PaoaioirrBix.  -i-  In  a  proaaootioa  for  aadnoi&oQ  nadar  a  promiaa  of  wmt^ 
riaga,  tha  atoto  ia  raqoirad  to  allaga  and  prora  ia  Iha  ftnA  Initoaoo  tha 
good  rapato  of  tha  proaaoatrix. 

Crtfor^i  B€beri9on^  for  the  appellant. 

John  if.  Wood^  aJUwm9y*g€n$ral^  for  the  etata. 


Thomas,  J.  Defendant  was  found  gnil^  of  eeduotion  voder 
proniiae  of  marriage,  in  the  circuit  court  of  Montgomery  Oonnty, 
in  October,  1889,  and  sentenced  to  two  years'  ioqpriioiunaDt  ia 
the  penitontiary. 
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1.  Hm  odort  ooauDhM  ik>  ^rmt  fai  ommdiiig  defeBdanl'i 
atttoa  to  qtutfik  fhe  Indiatoiettii  It  ekurgtd  ihai  difeMUnt 
adliioad  I&  IGtebdl  '^ttndeif  {fftmiite  of  marriftge.''  Thia  wm 
Mdbisnti.wtthoQt  atvriiig  that  Ida  MitehoU  promised  aleo  to 
many  Idm:  BUU$  r.  Primn^  99  Mo.  868. 

5L  At  tho  ddoo  of  tho  ovidonco  tho  defendant  aaked  the 
court  to  instmet  the  jmy  to  letoni  a  verdict  of  aoquittal^ 
whieh  the  ooort  refiieed  to  do,  and  this  is  assigned  for  error. 
Ida  MHdieili  tho  proeeontriXi  testified  that  defendant  promised 
to  many  her,  and  that  she  had  intercourse  with  him  solely 
hoeanse  ho  made  the  promisei  upon  which  she  rslied*  The 
argomont  is,  that  thte  teatimony  of  hers  shows  a  bargain  and 
sale  of  her  idrtne,  and  for  that  reason  the  court  ooght  to  have 
dodared,  aa  a  matter  of  law,  that  defendant  committed  no 
arfane  mider  the  eironmstances  detailed  by  the  girl;  and  SiaU 
T.  Amms,  97  Ma  868, 10  Am.  Si  Rep.  848,  is  cited  as  aothor- 
i^  tot  that  position.  In  the  first  place,  the  report  ^ows  that 
tho  majority  of  the  court  did  not  indorse  all  that  was  said  in 
that  case.  Two  ct  the  judges  are  marked  as  concurring  in  the 
rsaolt  onfy,  whfle  one  dissented  ia  Mo,  so  that  the  opinion  as 
aa  entirety  had  the  concurrence  ci  two  judges  only.  In  the 
second  plaoe^  we  do  not  regard  that  ease  as  teaching  the  doo* 
trine  contended  for.  It  is  true,  Judge  Sherwood^  who  delivered 
the  opinion,  did  use  very  strong  language  in  condemnation  of 
a  g)rl  who  would  bargain  her  virtue  in  consideration  of  a  prom* 
iae  of  marriage;  but  he  was  discussing  an  instruction  which 
omitted  the  wcffd  **  seduce,"  and  the  instruction  was  con* 
damned  solely  because  of  such  omission. 

We  do  not  understand  that  the  learned  judge  intended  tO' 
lay  down  the  doctrine  that  if  a  virtuous  girl  should  be  seduced 
by  reason  of  a  promise  of  marriage  no  crime  would  be  com- 
mitted. His  language,  though  vigorous,  taken  with  its  con* 
tsxt^  will  not  bear  the  construction  defendant's  counsel  givea 
it.  Mbr  will  the  statute  bear  such  construction.  The  lan- 
guage is,  that  '^  if  any  person  shall,  under  or  by  a  promise  of 
marriage,  seduce  and  debauch  any  unmarried  female  of  good 
repute,''  etc  What  is  the  plain,  ordinary  meaning  of  the 
words  **imder  or  by  a  promise  of  marriage"?  They  evidently 
rnean^  by  means,  by  virtue,  by  reason  of  a  promise  of  mar- 
riage. That  is,  the  man  makes  the  promise*  and  then  by 
using  it  as  a  means  he  seduces  and  debauches  the  girl.  How 
can  he  use  it  as  a  means*  unless  he  brings  it  to  bear  on  her 
volition,  by  impressing  his  victim  with  the  conviction  that  he 
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boaesUy  Intends  to  oonsummate  the  maniageT    Sappoee  tho 
testimony  of  the  girl  in  this  case  was  reTersed|  and  that  sho 
had  sworn  that  she  did  not  yield  to  the  Instful  embraoes  af 
defendant  relying  in  confidence  npon  the  promise  he  made 
her,  but  that  she  woald  have  submitted  herself  to  him  any- 
how, whether  the  promise  of  marriage  had  been  made  or  not^ 
will  any  one  contend  for  a  moment  that  defendant  would  have 
been  guilty  of  a  crime?    In  that  case  it  could  not  be  held  that 
he  seduced  and  debauched  her  ^  under  or  by  a  promise  of 
marriage.'' 

To  constitute  the  crime  denounced  by  the  statute  under 
review,  the  female  must  rely  on  the  promise  of  marriage,  and 
submit  her  person  to  the  other  party  because  the  promise  was 
made.    The  promise  must  be  the  inducement  for  her  consent 
to  the  intercourse.    And  this  constraction  of  the  statute  has 
the  consent  of  reason,  and  justice  too,  to  support  it.    Granting 
that  both  parties  stand  equal  in  the  momentary  gratification 
of  their  sexual  passions  and  desires,  and  are  equally  anxious 
to  indulge  '^  in  the  pleasures  of  sin  for  a  season/'  behold  how 
unequal  they  stand  as  to  the  results  I    The  man  takes  but 
slight  risks  of  losing  reputation  in  society;  the  woman  as- 
sumes the  risks  of  becoming  a  social  outcast,  and  of  being 
spurned  from  society.    He  takes  no  risks  of  physical  or  mental 
pain;  she  assumes  the  risks  of  the  pains  of  pregnancy  and 
maternity.    He  takes  no  risks  of  being  marked  for  the  scorn 
and  contempt  of  his  associates;  she  takes  the  risks  of  car- 
rying with  her,  before  and  after  she  becomes  a  mother,  the 
evidences  of  her  shame.    He  takes  no  risks  of  being  encum- 
bered with  the  fruits  of  their  illicit  commerce;  she  takes  the 
risks  of  bringing  into  the  world  a  bastard,  which  will,  besides 
making  her  a  social  outcast,  increase  her  burdens  of  life,  and 
at  the  same  time  operate  to  diminish  her  opportunities  to  gain 
a  livelihood,  and  to  make  another  eligible  matrimonial  alli- 
ance.   He  goes  forth  firee  from  pain,  from  shame,  from  loss  of 
caste  in  society,  from  encumbrance  in  all  respects;  she,  in 
case  of  pregnancy,  is  abandoned  and  left  a  ruined  and  fallen 
woman,  deeply  impressed  with  a  sense  of  shame,  and  spurned 
by  society.    We  cannot  conceive  of  a  more  pitiable  object  than 
a  girl  who,  deceived  by  the  promise  of  marriage  to  the  man 
she  loves,  yields  her  person  to  his  embraces,  and  then  be 
abandoned  to  her  fate  by  her  seducer,  to  bear  all  the  burdens 
of  her  forlorn  situation  alone. 

These  are  the  burdens  the  woman  must  bear  by  reason  of 
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her  Bin«  fblly  parttdpated  in  by  the  mma.    If  the  defendant^ 
vrith   intent  to  cheat  and  defraud,  had  obtained  from  Ida 
Mitchell  thirty  dollars  in  money  or  property  by  deception  and 
false  pretense,  he  would  haye  been  guilty  of  a  felony.    And  the 
statute  has  wisdy  provided  that  if  he  rob  her  of  the  dearest 
jewel  she  possesses,  by  a  false  promise  of  marriage,  he  shall 
also  be  guilty  of  a  felony.    It  is  no  answer  to  say  she  volun- 
tarily consented;  so  did  he.    She  offered  to  marry  him  in 
good   faith;  he  promised  to  marry  her  in  bad  faith.    She 
consented  to  the  illicit  intercourse  confidently  relying  on  the 
defendant's  promise  to  make  her  his  wife,  and  thus  legitimize 
the  possible  fruits  of  such  interoourse.    He  plays  a  taiae  part. 
He  makes  her  believe  he  intends  to  marry  her  when  he  does 
not     He  makes  the  promise,  not  for  the  purpose  of  consum- 
mating the  marriage,  but  for  the  purpose  of  obtaining  her 
consent  to  gratify  his  lusts.    Shall  it  be  said  that  a  man  who 
is  thus  fidse,  and  by  deception  and  fraud  induces  a  girl  to  do 
that  which  bears  such  bitter  fruit  for  her,  and  then  heartlessly 
deserts  and  abandons  her,  shall  be  adjudged  guilty  of  no 
crime?    We  answer  most  emphatically.  No  I 

While  on  this  point,  we  will  take  occasion  so  say,  as  the  case 
will  be  sent  back  for  new  trial  for  error  hereafter  to  be  noticed, 
that  the  court's  instructions  were  too  favorable  to  defendant. 
In  the  first  place,  the  court  told  the  jury  that  '*  by  the  term 
*  seduced,'  as  used  in  the  indictment,  is  meant  that  a  virtuous 
woman  has  been  corrupted,  deceived,  and  drawn  aside  from 
the  path  of  virtue  which  she  was  pursuing,  by  such  acts  and 
wiles  as  calculated  to  operate  upon  a  virtuous  female.  The 
term  'debauch'  means  carnally  known."  If  the  words  'Mn 
connection  with  a  promise  of  marriage  "  had  been  inserted  in 
this  instruction  after  the  word  "wiles,"  it  would  have  been 
fsnltless.  But  the  court,  by  modifying  an  instruction  prayed 
for  by  defendant,  went  farther,  and  told  the  jury  that  "  if  de- 
fendant promised  the  said  Ida  Mitchell  to  marry  her,  or  that 
he  would  marry  her  by  a  certain  time  if  she  would  permit  him 
to  have  sexual  intercourse  with  her,  and  she,  on  the  faith  of 
«uch  promise  alone,  without  being  seduced  as  before  defined, 
did  consent,  and  did  have  such  intercourse  with  defendant,'' 
they  would  acquit  him.    This  is  not  the  law. 

Mr.  Bishop,  in  his  work  on  statutory  crimes,  section  688, 
says:  "  If  the  marriage  promise  was  the  inducement  to  the 
girl  to  jrield  to  him,  rendering  it  void  because  founded  on  an 
immoral  consideration,  it  is  still  sufficient  as  foundation  for 
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this  indfctiMiiL*  ICr.  Det^  xm^  ih{«  ^nykAtio  ltinq>g^  in 
hia  American  CrhniniJ  Law,  aeolioii  1S6  a:  *^  The  promise  of 
marriace  rauat  be  iha  conaideraiioii,  and  it  moat  be  a  promise 
iu  the  natoie  of  a  deeeik''  In  Kenpm  y.  P€^pU,  26  N«  Y.  SOS, 
84  Am.  Dea  177,  the  trial  ooort  charged  the  jury  that  '*  if  700 
shall  be  fully  aatisfled  firom  the  evidcDoe  that  the  defendant 
promised  to  marry  the  prosecutrix  if  she  would  have  carnal 
conoection  with  him,  and  she,  believing  in  such  promise,  and 
intending  on  her  part  to  aco^  such  o£Fer  ef  marriage,  did 
have  such  carnal  connection,  it  is  a  sufficient  promise  of  mar- 
riage under  the  statute^''  In  speaking  of  this  charge,  the 
court  of  appeals  says: ''  This  seems  to  me  unobjectioDable.  It 
is  not  neceflsary  that  the  promise  should  be  a  valid  and  bind- 
ing <me  between  the  parties It  is  enough  that  a  prom* 

ise  is  made  which  is  a  consideration  for  or  inducement  to  the 
intercourse.''  In  Bc^  ▼.  People,  65  N.  Y.  644,  the  proseon* 
trix  testified  that  the  promise  of  marriage  was  a  conditional 
one,  that  the  accused  would  marry  her  if  she  would  oonsent 
to  an  illicit  connection  with  him,  and  that,  reljriiig  on  the 
promise,  she  consented.  Held,  that  this  was  suflBcient  to  bring 
the  case  within  the  statute;  cdting  JTsnyon  ▼.  Aopb,  26  N.  T» 
208;  84  Am.  Dec.  177. 

The  supreme  court  of  Indiana,  in  OaUahan  y.  5(afe,  68  Ind* 
198,  80  Am.  Rep.  211,  held  that  "a  promise  of  marriage  by 
means  of  which  a  seduction  is  accomplished,  made  by  the  de-^ 
fendant  to  the  prosecutrix  on  condition  that  she  will  consent 
to  the  act  of  sexual  intercourse,  is  a  promise  of  marriage  within 
the  meaning  of  section  15,  2  Revised  Statutes,  1876,  page  431,^ 
defining  the  crime  of  seduction.^  The  oases  from  New  York 
and  Indiana  are  in  point  in  this  case,  for  the  statutes  of  those 
states  as  to  the  promise  of  marriage  are  identical  with  ours. 

These  citations  are  enough  to  show  what  the  general  doo^ 
trine  is,  and  they  folly  sustain  the  views  we  have  expressed 
herein.  The  question  whether  the  jMroseoutrix  yielded  her 
person,  relying  on  defendant's  promise  made  at  the  time,  as  the 
induoement  to  the  intercourse,  is  one  of  fact,  and  not  of  law. 
The  fact  that  the  offer  to  marry  was  made  in  consideration 
that  she  would  consent  to  carnal  connection  may  be  conrid*^ 
ered  very  properly  by  the  jury  in  determining  the  influences* 
that  operated  upon  the  woman  at  the  time.  The  pronaiae  must 
not  only  be  made,  but  she  must  act  upon  it  in  good  faith,  and 
be  deceived  by  it;  and  whether  she  accepted  the  promise  in 
good  (Uth,  and  was  deceived  by  it,  ia  a  questi<m  te  the  jury.. 
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Imikm 0M9  i*  Wt  tha  trial  court  laforaMd  (be  jury  tbat  if 
ddSmdant  eednoed  and  debauohad  Ida  Hitchall  ander  promise 
«f  BAaxru4P»  k9  waa  gsdify.  This,  with  the  definition  of  the 
worda  **  aedaoe  ^  and  ^*  debaqcbi^  aa  above  noted)  and  with  an 
inatractioii  that  the  girl  must  be  corroborated  as  to  the  prom« 
iee  of  marriage,  properly  defined  tiie  offense.  The  use  of  the 
wofda  "^BBduoe^  and  "debauch,''  as  they  were  defined,  ob- 
listed  Che  irary  objections  made  to  the  instruction  in  SiaU 
T.  JZsevet,  97  Mo.  668, 10  Am.  8t  Rep.  849;  and  the  giving 
of  the  modified  instruction  at  the  instance  of  defendant,  above 
noted,  interjected  an  improper  and  erroneous  element  into  the 
aa8e»  and  should  have  been  refused. 

We  do  not  wish  to  be  undwstood  as  non-concurring  in  all 
that  has  heen  said  by  this  court  in  regard  to  the  meaning  of  the 
word  **  seduce.''  We  think  the  interpretation  given  it  is  cor* 
leei,  A  woman  finding  herself  pregnant  has  the  most  potent 
moHires  to  assert  that  her  condition  was  brought  about  by  a 
promise  of  marriage.  These  are  obvious.  She  must  excuse 
the  act  to  her  family,  friends,  and  society,  and  we  can  readily 
eee  bow  every  consideration  would  impel  her  to  attribute  it  to 
deception  and  betrayaL  HencOi  her  teatimony  ought  always 
te  be  elosely  scrutinised. 

8.  The  defendant  asked  the  prosecutrix,  while  on  the  witness- 

itand,  on  cross-examination,  if  she  had  ever  authorized  any 

penon  to  aoeept  moncgr  to  setUe  the  oasst  or  offered  to  take 

BKMMj  and  dismiss  it;  and  on  objection  of  the  state,  she  was 

not  required  or  permitted  to  answer.   The  evidence  shows  that 

the  prosecuting  attorney  wrote  delbndant  that  Miss  Mitchell 

told  him  to  settle  the  matter  in  any  way  he  saw  fit.    We  think 

the  court  committed  error  in  refusing  to  require  the  prosecutrix 

to  answer  the  question  propounded.    The  evidence  of  the  mar* 

riage,  outside  of  the  girl's  teatimony,  was  very  meagre  indeed. 

This  promise  was  most  positively  denied  by  defendant  The  girl 

was  over  twenty  years  of  age  at  the  time  of  the  alleged  seduc* 

tion,  and  the  defendant  had  a  right  to  know  what  motives  and 

influences  operated  upon  her  mind  in  the  prosecution  of  the 

ease,  in  order  to  know  what  weight  to  give  her  testimony: 

Wharton  on  Evidence,  sees.  647,  566;  State  v.  ZToioyu,  91  Mo. 

19.    This  is  a  close  case,  and  the  exclusion  of  such  evidence 

probably  operated  to  de&ndant's  prejudice:  8taU  v.  ThonuUf 

78  Mo.  828. 

4.  The  state  is  required  in  a  case  of  this  character  to  allege 
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and  {ffoye,  in  the  fint  inftanoe,  the  good  repute  of  the  female: 
StaU  y.  MeCa$Uy^  104  Mo.  644. 

The  Judgment  is  roTereed  for  the  errors  hereinbelbre  pointed 
outi  and  the  caee  remanded  for  new 


SiDvonov  wma  Pbohibb  ot  Habbxao%  Wkat  !■•  —  Sadvotiflo  hf 
mMuu  of  a  promiM  to  uMnj  k  oommittod  if  th*  mao  hai  oanial  intatooaxas 
to  which  tho  womaii't  wm&a%  wm  obteiaod  by  mams  of  snofa  promiMt  ^^mtm 
warn  w.  StaU^  S9  Toz.  App.  454;  85  Am.  8k  Hop.  7S8^  aad  nola. 

SiDuonoir — Nuxmih  to  Pbotb  Good  OBABAom  or  Pbouodtbiz.  «» 
Upon  a  trial  for  atdiiotioii«  tho  omal  proaampticHi  of  oliastity  in  a  womao  «ioe0 
aot  ozist:  iSfttfc  T.  Vf «tMb  41  Minn.  IMw  Sea  nolo  to  Peqpfe  t.  D10  iVn^  S  Am. 
St.  Rap.  871;  note  to  8Me  t.  Oammt  87  Am.  Dao.  407.  Tho  ohaatity  of  tho 
proaaontriz  in  an  aetion  for  aadnotioa  ia  to  ba  praaamad  in  tha  ahaanoo  of 
•vidanoa  to  tba  oonlraryt  MuHknn  t.  SMt^  87  Ala.  86. 


Ex   PABTB   BUSKBTT. 

[UH  Muaouu,  Mil 

OoMfTmnnoirAL  Law.  —  WxTvcaB  not  Bzoubsd  vrom  DuKSLomro  Hamm  of 
Otbbm  Who  hatb  bbbn  Oambuko,  when.  —Tha  proriaion  of  a  atato 
oonatltntion,  that  **  no  panon  shall  ba  oompallad  to  taatify  againat  hioi* 
aalf  in  a  ariminal  oasa,"  will  not  azeaaa  a  witnaaa  bafora  a  grand  Jnrf 
from  5^ifft^iwi"g  tha  namaa  of  paraona  othar  than  himaalf  who  haro  boon 
gambling  in  tho  ooonty  within  a  yaar  laat  paat^  whaia  a  atatnio  ^  ancii 
atata  prondaa  that  anoh  taatimony  giran  by  ona  who  liaa  himaalf  boon 
gambling  '^ahall  in  no  oaaa  ba  naad  against  him.*  Tho  protoetion  oC 
anoh  atatata  ia  00-aztanaiTa  with  that  intondod  to  ba  aflbrdad  by  tlio  oott* 
atitntiaa. 

/•  B.  HanrUon  and  21  /•  Joiku^  for  the  petitioner. 

MAOFARLAiii,  J.  This  is  an  applioation  by  petition  of  J.  L. 
Buskett  for  release  on  writ  of  habeas  earpua  from  the  oostody 
of  John  W.  Cooper,  sheriff  of  Phelps  County,  and  from  the 
common  jail  of  said  oounty,  in  which  he  is  confined. 

The  petition  and  attached  record  show  that  petitioner  waa 
snmmoned  before  the  grand  jury  of  Phelps  County  as  a  witness, 
and  was  asked  if  he  knew  the  names  of  any  parties  or  person 
who  had  been  gambling  with  cards  or  otherwise  in  Phelps 
County  within  the  last  year.  To  this  questioned  he  answered 
Yes.  Petitioner  was  then  asked  who  they  were  other  than 
himself.  This  question  the  witness  refused  to  answer,  giving 
as  a  reason  for  such  refusal  that  the  answer  would  criminate 
himself,  and  "  would  lead  to  the  divulging  of  evidence  that 
would  convict"  him  of  the  misdemeanor.    The  fact  of  the 
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rafasal  to  ADSwer  was  duly  communicated  (o  the  court  The 
court  decided  that  the  queeiion  was  proper,  and  that  petitioner 
should  answer,  informing  him  at  the  same  time  that  his  testi* 
mony  should  in  no  case  be  used  against  him.  Still  refusing 
to  answer,  he  was  adjudged  guilty  of  a  contempt,  and  a  fine  of 
twenty-fiye  dollars  imposed  upon  him.  In  default  of  payment 
of  the  fine,  he  was  ordered  oommitted  to  the  county  jail  until 
the  fine  should  be  paid.  From  this  confinement  he  asks  to  be 
discharged* 

Petitioner  insists  that  he  was  privileged  to  reftise  to  answer 
the  question  on  the  ground  of  the  protection  guaranteed  him 
by  section  28  of  the  bill  of  rights,  which  prorides  that  ^  no 
person  shall  be  compelled  to  testify  against  himself  in  a  crim* 
inal  canse."    On  the  other  hand,  the  state  contends  that  ample 
protection  was  a£Forded  petitioner  under  section  8819,  which  is 
as  follows:  ^  No  person  shall  be  incapacitated  or  excused  fix>m 
testifying  touching  any  o£Fense  committed  by  another,  against 
any  of  the  provisions  relating  to  gaming,  by  reason  of  his  hav- 
ing betted  or  played  at  any  of  the  prohibited  games  or  gaming 
devices,  but  the  testimony  which  may  be  given  by  such  per- 
son shall  in  no  case  be  used  against  him.^ 

Petitioner  insists  that  this  statute  infringes  his  rights  un« 
der  the  said  section  of  the  constitution,  and  is  therefore  void. 
Waiving  the  inquiry  in  this  case  whether  the  validity  of  the 
judgment  imposing  the  fine  on  petitioner  could  be  inquired 
into  or  impeached  in  this  collateral  proceeding,  and  whether 
an  appeal  or  writ  of  error  would  lie  from  the  judgment,  we  will 
oonsider  the  real  question  in  the  case. 

Petitioner  claims  that  section  28  of  the  bill  of  rights,  pro- 
viding that  ^no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause, ''  gives  him  the  absolute  right  to 
refuse  answering  any  question  or  giving  any  testimony  which 
would  either  tend  directly  to  prove  him  guilty  of  a  crime,  or 
would  afford  information,  or  point  out  sources  of  information, 
which  might  lead  to  fastening  a  crime  upon  himself;  that  seo* 
tion  8819  falls  short  of  giving  him  that  full  and  complete  in* 
demnity  against  prosecutions  for  crimes,  about  which  he  may 
be  called  to  testify,  and  which  may  be  indirectly  disclosed 
by  the  evidence  given,  and  that  said  section  is«  for  that  reason, 
in  conflict  with  section  28  of  the  bill  of  rights,  and  is  without 
force  or  validity. 

The  common«law  maxim  which  is  thus  incorporated  in  the 
constitution  of  the  state  has  ever  been  estimated  and  held  as 
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one  of  the  most  aocrad  personal  lightB  gnacanteed  tba  citizens 
of  this  oountry  and  of  England.  It  finds  a  plaoe  in  oTeiy 
state  conatitation^  as  well  as  in  that  of  the  United  States, 
and  should,  therefore,  reoeiTe  snoh  liberal  constmction  as  will 
secure  to  the  citizen  its  foil  protection  against  inquisatorial 
oppression.  The  right  thus  secured  would  be  but  an  empty 
mockery  if  its  privileges  could  be  impaired  under  a  pretense 
of  legislatiye  regulation. 

It  becomes  properi  theoi  briefly  to  inquire  into  the  extent  of 
the  privilege  thus  aooorded,  in  the  absence  of  any  statutory 
protection,  and  see  what,  if  any,  rights  are  infringed.    In  Peo* 
pU  v.  KeHjh  24  N.  Y.  74,  Denio,  J.,  in  considering  a  like  pro- 
vision of  the  constitution  of  New  York,  says:  "  The  history  of 
England  in  early  periods  furnishes  abundant  instances  of  un« 
justifiable  and  cruel  methods  of  extorting  confessions,  and  the 
practice  at  this  day  in  the  criminal  tribunals  of  the  most  pol- 
ished countriBS  in  continental  Europe  is  to  subject  an  accused 
person  to  a  course  of  interrogatories  whicb  would  be  quite  re- 
volting to  a  mind  accustomed  only  to  the  more  humane  sys- 
tem of  English  and  American  criminal  law.     It  was  not, 
therefore,  unreasonable  to  guard,  by  constitutional  sanctions, 
against  repetition  of  such  practices  in  this  state;  and  it  is  not 
at  all  improbable  that  the  true  intention  of  the  provisions  in 
questioB  corresponds  with  the  natural  construction  of  the  lan- 
guage.   But  there  is  great  force  in  the  argument  that  consti- 
tutional i^visions,  devised  against  governmental  opjHressions, 
and  especially  against  such  as  may  be  exercised  under  pretense 
of  judicial  power,  ought  to  be  construed  with  the  utmost  liberal- 
ity, and  to  be  extended  so  as  to  accomplish  the  foil  object 
which  the  author  apparently  had  in  view,  so  far  as  it  can  be 
done  consistently  with  any  foir  interpretation  of  the  language 
employed*    The  mandate  that  an  accused  person  should  not 
be  compelled  to  give  evidence  against  himself  would  fail  to 
secure  the  whole  object  intended,  if  a  prosecutor  might  call  an 
accomplice  or  confederate  in  a  criminal  offense,  and  afterwards 
use  the  evidence  he  might  give  to  procure  a  conviction  on  the 
trial  cf  an  indictment  against  him.'' 

The  question  came  before  this  court  in  a  very  early  day  in 
Ward  V.  8taU,  2  Mo.  120,  22  Am.  Dec.  449,  in  which  McQirk, 
G.  J^  wrote  the  opinion  of  the  court  The  foots  in  the  case 
were  similar  to  those  shown  by  this  record.  A  witness  before 
the  grand  jury  was  asked:  *'  Do  you  know  of  any  person  or 
persons  having  bet  at  a  faro-table  in  this  county  within  the 
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last  twelve  nMrntha  f  To  which  the  witness  answered,  *'  I 
da"  The  witness  was  then  asked  to  tell  what  person  or  per- 
sona have  eo  bet  other  than  himeell  The  witness  declined 
answering  this  qnestioni  saying  he  could  not  answer  it  with- 
out implicating  himsell  The  question  before  the  eourt  was, 
whether  the  witness  could  be  required  to  answer.  The  oourt 
adopted  the  rule  laid  down  by  Ohief  Justice  Marshall  in  Buries 
Trials  245:  ''That  it  is  the  province  of  the  court  to  judge 
whether  any  direct  answer  to  thd  question  that  may  be  pro- 
posed will  furnish  eyidence  against  the  witness.  If  such  an- 
swer may  disclose  a  &ct  which  forms  a  necessary  and  essential 
link  in  the  chain  of  testimony,  which  would  be  sufficient  to 
convict  him  of  any  crime,  he  is  not  bound  to  answer  it  so  as  to 
furnish  matter  for  that  conviction.  In  such  case,  the  witness 
mnat  himself  judge  what  his  answer  will  be,  and  if  he  say  en 
his  oath  he  cannot  answer  without  accusing  himself^  he  eaa* 
not  be  compelled  to  answer." 

It  is  said  by  the  supreme  court  of  Virginia  {K^ndHeh  v.  dnrt- 
monweaUk^  78  Ya.  498),  in  speaking  of  a  similar  provision  of 
the  constitution  of  that  state:  **  It  ought  to  be  construed  with 
the  ntmost  liberality  consistent  with  the  due  execution  of  the 
laws  and  the  safety  of  society.  But  while  it  is  a  settled  maxim 
of  law  that  no  man  is  bound  to  criminate  himself,  it  is  also  a 
rule  of  law,  and  a  necessity  of  public  justice,  that  every  per- 
son is  oompellable  to  bear  testimony  in  the  administration  of 
the  laws  by  the  duly  constituted  courts  of  the  country."  This 
court  in  8iaU  v.  TatboU^  78  Ho.  857,  cites  approvingly  the  rules 
given  by  Greenleaf  in  his  work  on  evidence  (vol.  1,  sec.  461): 
''Where  the  answer  will  have  a  tendency  to  expose  the  witness 
to  apenal  liability,  or  to  any  kind  of  punishment,  or  to  a  crim* 
inal  charge,  the  witness  is  not  bound  to  answer." 

It  will  be  seen  by  these  decisions  that  the  protection  given 
the  witness  under  the  constitution  has  not  been  construed 
literally,  and  confined  to  an  exemption  from  testifying  in  a 
criminal  proceeding  in  which  he  himself  is  prosecuted,  but  has 
been  extended  to  protect  him  in  all  cases  in  which  his  evidence 
would  prove  "a  necessary  and  essential  link  in  a  chain  of 
testimony  which  would  be  sufficient  to  convict  him  of  crime.** 
The  question  then  arises.  Does  the  statute  affi>rd  the  witnees 
protection  and  immunity  equal  to  that  aflfbrded  him  under 
the  constitution?  If  it  does  so,  then  section  8819  does  not  de* 
prive  petitioner  of  any  constitutional  right  or  privilege,  and  is 
valid.    There  can  be  no  doubt  that  the  language  of  the  statute 


882  Bx  PABTX  BtrsKETT.  [Missouri, 

granting  protection^  that  '^the  testimooj  which  may  be  given 
by  such  person  shall  in  no  case  be  used  against  him,"  is  um 
broad  as  the  oonstitntional  privilege,  **that  no  person  shall  bo 
compelled  to  testify  against  himself  in  a  criminal  canse.''    I& 
might,  therefore,  be  sufficient  to  hold,  as  was  done  by  Brown,  J^ 
in  UniUd  States  y.  McCarthy,  18  Fed.  Rep.  89:  ^  The  reason 
of  the  former  rule  exempting  witnesses  from  giving  compul* 
sory  testimony  against  themselves  was,  that  their  testimony 
might  be  used  to  convict  them.    The  statute  above  quoted,  io 
preventing  all  possible  use  of  testimony  thus  given,  does  away 
with  the  reason  of  the  rule;  and  there  is,  therefore,  no  longer 
any  ground  for  its  application.''    But  in  this  case,  what  fact 
could  have  been  disclosed  by  petitioner  in  his  testimony  which 
could  have  been  used  as  a  link  in  a  chain  of  evidence  upon 
which  he  might  have  been  convicted  of  a  criminal  offense, 
against  the  use  of  which,  in  a  trial  against  himself,  he  was 
not  given  as  full  protection  as  the  constitution  afforded  him  f 
He  was  fully  protected  against  the  use  of  any  admissions  or 
declarations  he  may  have  made  against  himself.    Suppose  he 
had  answered  that  he  had  seen  A  and  B  gambling  with  cards. 
What  fact  would  have  been  disclosed  that  could  have  "£3rmed 
a  link  in  a  chain  of  evidence''  against  himself?    To  look  on 
at  others  gaming  is  not  a  criminal  offense  subjecting  the  ob- 
server to  prosecution. 

It  is  insisted,  however,  and  this  is  the  main  ground  of 
contention,  that  facts  might  be  disclosed  which  would  afford 
facilities  for  fastening  the  guilt  upon  the  witness.  Thus  it  is 
contended,  if  witness  should  have  answered  that  he  had  seen 
A  and  B  gaming,  then  they  could  be  called  as  witnesses  to 
prove  that  petitioner  was  at  the  same  time  engaged  in  gam- 
ing. It  will  be  seen  that  this  illustration  assumes  a  case  out* 
side  the  protection  of  the  constitution  itself  as  most  liberally 
interpreted.  The  court  in  the  case  of  People  v.  KeUy,  24  N.  Y. 
74,  speaking  on  this  possibility,  says:  ^  But  neither  the  law 
nor  the  constitution  is  so  sedulous  to  screen  the  guilty  as  the 
argument  supposes.  If  a  man  cannot  give  evidence  upon  the 
trial  of  another  person  without  disclosing  circumstances  which 
will  make  his  own  guilt  apparent,  or  at  least  capable  of  proof^ 
though  his  account  of  the  transactions  should  never  be  used 
as  evidence,  it  is  the  misfortune  of  his  condition,  and  not  any 
want  of  humanity  in  the  law." 

Referring  again  to  the  opinion  of  McGirk,  C.  J.,  in  case  of 
Ward  V.  5tote,  2  Mo.  120,  22  Am.  Dec.  449,  his  concluding  ob- 
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0er?atioiit  meet  direotly  the  point  beie  urged:  ^  But  In  this 
ease  it  is  laid,  if  the  witnees  is  bound  to  tell  who  bet  at  the 
game,  without  naming  himeelf^  then  those  peraone  who  are 
named  will  be  examined  as  to  the  taot  whether  he  bet;  and  if 
the  witness  is  not  compelled  to  name  who  did  bet,  then  they 
will  remain  unknown  to  the  grand  jury^  and  cannot  be  exam* 
ined  whethor  the  witness  bet  I  understand  this  doctrine  to 
be  grounded  more  on  the  fear  of  retaliation  than  on  any  sound 
principle  of  law.  WiH  the  law  permit  a  man  to  keep  offenses 
and  offenders  a  seoreti  lest  the  offenders  should  in  their  turn 
give  evidence  against  him?  ^  We  think  the  protection  of  the 
statute  oo^xtensiTe  with  that  intended  to  be  afforded  by  the 
constitution.  We  are  supported  in  this  oondusion  by  the  fol* 
lowing  cases  and  others,  dted  in  82  Cent  Law  Jour.  868,  con^ 
struing  like  statutes:  StaU  y.  <2vaflM,  18  Ark.  807;  KneOand 
▼.  Aote,  62  Qa.  897;  WUHn$  t.  JToIoim,  14  Ind.  168;  In  r$ 
Ccwmhtum^  44  Fed.  Rep.  26& 
Ordered  tiiat  petittoner  be  remanded  to  custody. 

TTuBiBiM  TTiiiii  PiBSOSAL  ?siTiLm  vcm  VQT  Szfsini.  —  Whan 
Ivopenaos  am  •ngagsd  in  tiM  wummmi  orimiiial  «it«rpriM  of  uttering  uid 
fihWih^  oooiitorfeii  Ull%  on*  ol  thm  may  be  qveetioiked  tonehing  the 
fvl  tekea  I7 tlM  other  iatho  pserim  or  fodemptioa of  the  biUs:  Ma^r, 
ItaK  M  Ohio  8t.  461|  4S  Am.  Dee.  548.  A  hone-raeo  ie  a  game  within  the 
aaaniiig  of  the  IiidiaBa  atatate  eompeHing  partiee  eonoenied  in  the  tranaa^ 
tfaa  te  ^^tUw  affaiaot  <mm>  ^M^^»  ^  mmmdmmt  iJflyMMB  t.  JH^^  S  IWaekf 

m^  U  Amu  IhOk  Tlh 


CASES 


SUPBEME   COTJBT 


NEBRASKA^ 


HaBTFOSD   FiBB    ImUBANOB   OOMFANT  CL   MbTBB. 

/VMMBm— am  «o  Bmobh.  «**f  A  m  mdtim  U  wjiin  •  JMIgMt^ 
Mm  graoad  that  il  wmt  rendered  through  a  breedi  ol  dnkj  bj  aa 
■tf,  ud  thai  the  plaintUf  hae  a  full  and  oomplAta  d«fmN^  tba  iMii 
atmitiloting  meh  defenea  mnal  ha  plaadadf  and  ttnil  ba 
•baw  thai  tha  Jndgmaat  ia  nnjoet. 

Jmomn — iMJuaonw  AaAXHsr.  —  A  Jadgmanl  wtH  aol  ba 
Im  it  appaara  to  be  inequiubla  ae  Vetwaen  tha  pailiee,  i* 
irregnlar  were  Iha  prooaedingi  vndariMdl  H  ^ifaa 


/.  S.  nUitef ,  B.  P.  HMtmrn^  amd  M.  F,  WwilK,  tor  Mm  a^^ 
Imnt. 


/•  B.  Btrode  and  Byron  Olari^  for  the  appalh 

Maxwell,  J.  Thig  ia  an  action  to  enjoin  a  jadgment  ten* 
dered  in  the  district  oourt  of  Case  Connty.  It  appears  from 
the  record  that  in  1888  one  William  R.  Carter  was  engafsd  in 
tlie  mercantile  bnsiness  in  Cass,  and  bad  his  stook  insured 
in  the  Hartford  company  for  the  sum  of  I860;  that  during  the 
spring  of  that  year,  and  while  said  policy  was  in  ftill  Ibroe^  tlie 
goods  were  greatly  injured  <v  destroyed  by  fire;  that  tlie  firm  of 
Cook,  Pliillips,  and  Wells  had  a  chattel  mortgage  on  said  stook 
for  the  sum  of  $228,  and  after  the  loss  they  iiled  a  petition  in 
equity  enjoining  the  plaintiff  from  adjusting  tlie  loss  and  pay- 
ing the  same  to  Carter  or  the  defendants,  and  prajring  in  effect 
that  a  sufficient  amount  of  the  insurance  be  assigned  to  them 
to  satisfy  iheir  claim.  The  defendants  employed  a  firm  of 
attorneys  to  defend  their  rights  in  the  pieniises,  and  tbe  plain- 
tiff employed  the  senior  member  of  said  firm  to  protect  its 
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rights.  The  attorneyn  named  procured  a  dissolution  of  ibs 
temporary  injunction,  and  on  the  trial  of  the  main  issua 
amended  the  defendants'  answer,  which  was  in  the  nature  of 
a  oroee-bill,  by  adding  ^  and  thereupon,  as  by  said  policy  of 
insorAiftC*  required,  within  the-  time  file  fully  verified  piioefc^ 
of  his  loss,  amounting  to  about  $650,  with  their  agent,  D.  H« 
Wheeler,  and  that  he  complied  in  all  respects  with  the  oon« 
ditions  of  said  policy  of  insurance/'  and  also  amended  the 
prayer,  and  in  the  answer  to  the  petition  for  the  injunction 
took  judgment  against  the  plaintiff  and  in  favor  of  the  defend^^ 
ant,  as  aeeignee  of  the  policy,  for  the  sum  of  $900.  This  is 
the  judgment  which  is  now  sought  to  be  enjoined.  The 
gnmnd  upon  which  this  relief  is  sought^  as  set  forth  in  the 
petition,  are  as  follows:  — 

^  Plaintiff  further  avers  that  it  had  a  full  and  complete  de- 
fense to  said  action  as  against  said  policy  of  insurance,  and 
was  under  no  obligations  to  repay  the  same;  that  the  said 
Garter  had  obtained  said  policy  by  fraud  and  misrepresenta* 
tions,  and  that  said  loss  was  not  a  bona  fide  loss,  of  all  which 
facts  they  informed  their  said  attorneys  (giving  names)  and 
instructed  and  directed  them  to  plead  and  so  make  appear- 
ance in  said  cause;  that  said  Carter  failed  to  furnish  to  said 
company  proper  prooCB  of  said  loss,  as  required  by  the  rules  of 
said  company,  and  by  the  terms  and  conditions  of  said  policy 
of  insurance;  that  said  insurance  company  was  fully  prepared 
to  successfully  defend  said  claim  of  said  Carter  of  said  loss, 
and  fully  intended  to  do  so,  and  so  instructed  their  said  attor* 
neys." 

It  will  be  observed  that  there  is  no  statement  of  facts  show* 
ing  the  nature  of  the  defense  of  the  plaintiff  against  the  pay« 
ment  of  the  loss.  This  was  necessary  in  order  to  entitle  the 
plaintiff  to  relief.  Where  a  court  of  equity  proceeds  to  set 
aside  a  judgment  at  law,  it  proceeds  upon  equitable  considera* 
tioiis  only.  If  the  judgment  rendered  is  not  inequitable  as 
between  the  parties,  no  matter  how  irregular  the  proceedings 
may  be,  a  court  of  equity  will  not  interfere:  10  Am.  A  Eng. 
Ency.  of  Law,  898. 

It  must  appear  that  on  a  re-ezamination  and  retrial  of  the 
cause  the  result  would  probably  be  different:  8  Pomeroy's  Eq. 
Jur.,  sec.  1364;  Bradley  v.  Richardson,  23  Vt  720;  Tomkins  v. 
Tomkins,  11  N.J.  Eq.  512,  514;  Reeves  v.  Cooper,  12  N.  J.  Eq. 
223;  Dawson  v.  Me^^rhanUf  etc.  Bank,  30  Ga.  664;  Saunders  v. 
Albntton,  37  Ala.  716;   Way  v.  Lamb,  15  Iowa,  79,  83;  Stokes 
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▼.  Knarr^  11  Wis.  389;  Payne  r.  Dudley,  1  Waish.  (Va.)  196; 
Saner  ▼.  Kansas,  69  Mo.  46;  Lemon  v.  Sweeney,  6  111.  App.  507. 

Neither  the  statement  of  facts  in  the  petition  nor  the  proof 
is  suflSoient  to  show  that  the  judgment  is  nnjusti  or  that  the 
plaintiff  had  any  defense  to  the  action.  So  in  regard  to  the 
proofiB  of  loss.  It  is  not  stated  wherein  they  are  defectivey  nor 
that  the  plaintiff  has  not  waived  the  defect 

There  is  testimony  in  the  record  tending  to  show  that  the 
plaintiff  had  no  defense  to  the  action,  and  simply  employed 
attorneys  to  secure  a  dissolution  of  the  injunction,  and  that 
the  contest  was  really  between  creditors  of  Carter.  These  were 
disputed  questions  of  fact,  which  were  submitted  to  the  trial 
oourty  and  the  evidence  being  nearly  equally  balanced|  the 
judgment  must  be  sustained. 

We  desire  to  say,  however,  that  if  the  plaintiff  had  a  defense 
to  the  action  on  the  policy,  the  attorneys  for  the  defendant, 
nor  either  of  them,  could  consistently  appear  for  the  plaintiff 
and  should  not  have  done  so;  but  in  the  condition  of  the  rec- 
ord this  fact  cannot  be  determined. 

The  judgment  of  the  district  court  is  affirmed. 


JvDOimrr  — -  Ih juvonov  to  BnTBAnr  —  Wmnr  wnx  Issue  —  Ooarto  d 
•qa'ty  do  not  interfeM  to  oorreot  erron  of  Uw,  bat  they  will  interpose  upon 
eqaitable  groands  to  do  jnstioe  whaa,  from  their  organisation  or  otherwiae, 
the  oommon-law  tribnnaU  are  incapable  of  rendering  it:  Gregory  t.  Fordf  14 
Oal.  188;  73  Am.  Dea  639,  and  note.  Equity  will  enjoin  the  enforcement  of 
a  jadgment  if  any  fact  ezista  which  dearly  shows  it  to  be  against  oonscienoe 
to  ezeoate  it^  and  of  which  the  injured  party  coald  not  have  availed  himself 
in  the  original  action:  H&ibard  t.  Battman,  47  K.  H.  507;  93  Am.  Dec  467^ 
and  note;  PoOnKkr,  OUberi^  16  6a.  398;  60  Am.  Dea  732,  and  note.  A  oonrt 
of  equity  will  restrain  the  enforcement  of  a  judgment  where  the  defendant 
ImmI  a  good  defense  and  was  unable  to  present  it:  JBM  r.  Tobku,  89  Ala.  214; 
BaOom  r.  Widdia  (kmUg.  74  Tax.  S39;  RoMtibergv  r.  Bomem,  84  Va.  660; 
Prodsr  w.  PeUUi^  26  Nek  96. 
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DonsTHOBPS  V.  FsisMOinr,  Elkhobk,  and  Missoubi 
Yallex  Railroad  Company. 

ISO  Nbbba8KA«  142.) 
I — Btidshob  90  Show  PimposK  of.  —  AUhongh  the  execntioii  of  a 
dead  mergee  ell  |«ior  ooiiTenetioiifl  end  etetemente  of  the  partiee,  yet 
Um  pmpoee  ioit  whioh  it  wee  made  may  afterwards  be  ehown  by  parol 


SBDOw—RzQHr  07  Wat^Bvidkncs  to  Show  Purpose  op.  —  Where  a 
lailroad  company  obtaine  a  deed  to  a  right  of  way,  under  representations 
lliat  it  ii  designed  for  the  main  line,  and  not  for  side-tracks,  and  it  i 
afterwards  nied  for  side-traok  pnrpceee,  parol  evidence  is  admissible  to 
show  the  piupoee  for  whioh  the  deed  was  executed. 

Duds — Bioifr  of  Wat  —  Sr wial  Damaoks — Im jukctiov.  —  Where  a 
rsihroad  company  has  obtained  a  deed  to  a  right  of  way  nnder  represen- 
tatloM  that  it  if  to  be  need  for  mahi-line  purposes  alone,  and  it  is  after- 
wards need  for  side-traoks,  snoh  use  will  not  be  enjoined.  The  grantor 
ii^  howeTOTi  entitled  to  reeo? er  damagee  lor  the  injury  sustained  in  ez« 
cess  of  those  which  arise  from  the  proper  nse  of  the  principal  line  of  the 
road. 

F^  B.  Danislhorpe  and  Robert  Ryan^  for  the  appellanta. 
John  B.  Hauley  and  J.  Jensen^  for  the  appellee. 

HaxwblLi  J.  This  aotioD  was  brought  by  the  plaintiffs 
•gaiDBt  the  defendant  to  abate  certain  stock-yards  near  their 
fseidenoe  as  a  nuisance,  and  to  enjoin  the  defendant  from 
using  certain  side-traoks  near  their  residence  for  the  same 
cause;  or,  in  case  an  injunction  would  not  be  granted,  then  to 
lecover  damages. 

On  the  trial  of  the  cause  the  court  below  granted  an  in- 
junction in  effect  abating  the  stock-yards,  but  found  for  the 
defendant  as  to  the  side-tracks,  and  rendered  judgment  ac- 
cordingly. Other  matters  were  presented  to  the  court  below 
which  do  not  seem  to  be  involved  in  the  issues  before  us,  and 
therefore  will  not  be  considered.  No  appeal  has  been  taken 
from  the  judgment  abating  the  stock-yards,  so  that  the  only 
question  presented  for  consideration  is  the  correctness  of  the 
judgment  as  to  the  right  of  way. 

It  appears  from  the  record  that  in  the  spring  of  1887,  the 
defendant  was  anxious  to  extend  its  roud  to  Geneva  and  be- 
yond, and  after  various  conferences  with  the  citizens  of  Geneva,' 
they  entered  into  a  written  guaranty  that  the  right  of  way, 
from  **  the  east  line  of  the  northeast  quarter  of  section  36,  town- 
Bhip  7  north,  of  range  8  west,  of  the  sixth  principal  meridian, 
and  for  station-grounds  at  Geneva  certain  lots  and  alleys,  and 
a  portion  of  Lincoln  Street  in  said  Geneva,"  should  not  cost  to 
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exceed  thirteen  thousand  five  hundred  dollars;  that  one  Stan- 
ley  wae  the  right  of  way  agent  of  the  defbndattt,  add  he  ex«> 
hibited  to  the  plaintiffs  a  map  purporting  to  ehoW  the  line  of 
the  road  through  the  town  of  Qeoeva  and  across  their  lots. 
He  stated  in  effect  that  the  ride-tracke  would  not  extend  to 
the  plaintiff's  place,  and  evidently  relying  upon  this  assurance, 
the  citisens  of  the  town  made  similar  statements.  The  B.  &  M. 
B.  B.  runs  south  through  the  tier  of  bloclu  next  west  of  the 
plaintiff's  residence,  the  side-tracks,  however,  being  some  dis- 
tance away.  The  testimony  shows  that  the  wife  of  F.  B.  Don- 
isthorpe,  one  of  the  plaintiffs,  stated  that  if  she  could  be 
assured  that  the  side-tracks  of  the  defendant  would  also  be 
placed  away  from  near  their  residence,  she  would  execute  the 
deed  as  desired.  Upon  securitig  such  assurance,  she  there- 
upon with  her  husband  executed  a  deed  as  follows:  — 

''This  indenture,  made  this  eighth  day  of  April,  A.  D.  1887, 
between  Frederick  B.  Donisthorpe  and  Laura  V.  Don  isthorpe 
(his  wife),  in  her  own  right,  of  the  county  of  Fillmore,  in  the 
state  of  Nebraska,  party  of  the  first  part,  and  the  Fremoht, 
Elkhom,  and  Missouri  Valley  Railroad  Company^  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Nebraska,  party 
of  the  second  part,  witnesseth: — 

''That  whereas,  the  said  Fremont,  Elkhorn,  and  Missouri 
Valley  Railroad  Company,  party  of  the  second  part,  is  now 
constructing  a  railroad,  which  said  railroad  is  to  pass  through 
the  county  of  Fillmore,  in  said  state  of  Nebraska,  and  the 
said  party  of  the  first  part,  being  desirous  of  the  construction 
of  said  railroad,  and  to  aid  the  same  by  the  grant  herein  made, 
in  consideration  of  the  premises,  and  the  sum  of  $750  to  them 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
have  given,  granted,  bargained,  sold,  conveyed,  and  confirmed, 
and  by  these  presents  do  give,  grant,  bargain,  sell,  convey, 
and  confirm,  to  the  said  party  of  the  second  part,  and  to  its 
successors  and  assigns  forever,  for  the  purpose  of  constructing 
a  railroad  thereon,  and  for  all  uses  and  purposes  connected 
with  the  construction  and  use  of  said  railroad,  a  strip  of  land 
fifty  feet  in  width,  being  fifty  feet  in  width  on  west  side  of  the 
center  line  of  said  railroad  where  the  same  has  been  definitely 
located  over  and  across  lots  16, 16,  and  17,  in  W.  J.  Tate's  first 
addition  to  the  village  of  Geneva,  Fillmore  County,  Nebraska, 
of  the  sixth  P.  M.;  and  the  said  party  of  the  first  part,  for  the 
consideration  aforesaid,  do  hereby  release  and  discharge  the 
said  party  of  the  second  part,  its  successors  and  assigns,  from 
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all  costs,  expenses,  sod  dumagos  which  the  said  party  of  the 
first  part  has  now  sustained,  qx  vhall  at  any  time  hereafter 
0a8tain,  in  any  way,  by  reason  of  the  constmotion,  building,  or 
use  of  the  said  niilroad;  to  have,  bold,  and  enjoy  the  lands 
above  conveyed,  with  the  appurtenances  and  privileges  thereto 
pertaining,  and  the  right  to  use  the  said  land  and  niaterial  of 
whatsoever  kind  within  the  )imit§  of  the  said  fifty  feet  above 
conveyed,  onto  the  said  party  of  the  second  part,  the  Fremonti 
Slkhom,  and  Missouri  Valley  iUtilroad  Company,  and  to  its 
an^oeasors  and  assigns  forever,  for  any  and  all  uses  and  pur- 
poses connepted  with  the  construction,  preservation,  occupa* 
tlon,  and  enjoyment  of  said  railroad;  provided,  th^t  if  said 
Taf  Iroad  shall  not  be  located  and  graded  within  ten  years  from 
the  date  hereof,  or  if,  at  any  tim^  after  said  railroad  ^hall  have 
been  conatrqcted,  the  said  party  of  the  second  part,  its  sue* 
oessoni  or  ae^igns,  shall  abandon  said  road^  or  the  route  thereof 
sball  be  changed  so  a3  not  tp  be  continued  over  said  pretnises, 
the  land  hereby  conveyed^  and  all  rights  in  and  to  the  same, 
shall  revert  to  the  snid  party  of  the  first  party  their  heirp  and 
assigns. 

"  And  the  said  party  pf  the  first  part  do  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part,  its  succes- 
sors, and  assigns,  that  they  are  the  true,  lawful,  and  rightful 
owners  of  all  and  singular  the  above  granted  and  described 
premises,  and  every  part  and  parcel  thereof,  with  the  appur- 
teiiances,  and  are  now  lawfully  seised  and  possessed  of  the 
same  as  a  good,  perfect,  and  ablsolute  estate  of  inheritance  in 
fee-simple;  and  that  the  same  or  any  part  thereof  at  the  time 
of  signing  and  delivery  of  these  presents  are  not  in  any  man* 
ner  encumbered;  and  also  that  the  said  party  of  the  first  part 
and  their  heirs  will  and  shall  warrant  and  forever  defend  all 
and  singular  the  lands  and  premises  hereby  conveyed  unto  the 
said  Fremont,  Elkhorn,  and  Missouri  Valley  Railroad  Com* 
pany,  the  said  party  of  the  second  part,  its  successors  and 
assigns  forever,  against  the  lawful  cUims  and  demands  of  all 
and  every  person  and  persons,  free  and  discharged  of  and  from 
all  manner  of  encumbrances  wbatfioever, 

'*  In  testimony  whereof,  the  said  party  of  the  first  part  hava 
hereunto  set  their  band  the  day  and  year  first  written  above. 

"F.  B.  DONISTHORPE. 

''  Laura  V.  DomsTaoapi. 
••Signed  and  delivered  in  presence  of 
*  Jno.  D.  Cabsom." 
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Upon  the  construction  of  the  line,  three  side-tracks  were 
built  by  the  defendant,  which  extend  beyond  the  plaintiflT's 
residence,  and  such  residence,  being  so  near  the  side-tracks,  is 
greatly  affected  by  the  switching  of  cars  thereon.  As  there 
must  be  a  new  trial  to  ascertain  the  amount  of  damages  which 
the  plaintiff  has  sustained,  and  as  no  question  is  involved  bm 
to  the  rule  for  estimating  the  damages,  we  will  not  discuss 
that  branch  of  the  case. 

The  attorneys  for  the  defendant  insist  that  the  deed  merged 
all  prior  conversations  and  statements  of  the  parties,  and  there- 
fore the  plaintiffs  cannot  now  complain,  as  there  is  no  reserva- 
tion in  the  deed.    This  is  true,  but  notwithstanding  the  rule, 
the  purpose  for  which  the  deed  was  made  may  be  shown:  Col" 
lingwood  v.  Merchants^  Bank^  15  Neb.  121.  This  rule  is  constantly- 
applied  where  an  absolute  conveyance  is  made  as  security  for 
a  debt.    In  such  and  like  cases  the  entire  transaction  may  be 
shown  in  order  to  determine  the  effect  of  the  conveyance.     So 
in  the  case  at  bar.     Here  the  professed  purpose  of  the  agent 
was  to  obtain  a  conveyance  of  the  right  of  way  for  the  line  of 
the  road,  —  not  for  depot-grounds  and  side-tracks.    It  is  well 
known,  too,  that  the  grounds  required  for  a  station  and  the 
consequent  side-tracks  are  usually  much  wider  than  along  the 
line  of  the  road  away  from  the  station.    This,  however,  is  a 
mere  circumstance,  which  to  have  any  weight  most  be  sup- 
ported by  other  circumstances  showing  that  the  company 
usually  required  more  than  one  hundred  feet  in  width  for  side- 
tracks at  its  stations.    While  every  reasonable  facility  should 
be  given  a  railway  company  organized  under  the  laws  of  the 
state  to  acquire  the  right  of  way,  and  to  construct  its  road,  yet 
the  land  and  lot  owners  over  which  its  line  is  located  have 
rights  in  the  premises  which  must  be  considered  and  protected, 
and  the  damages  which  they  each  sustain  by  reason  of  the 
location,  proper  construction,  and  careful  operation  of  the  road 
must  be  paid  or  deposited  with  the  county  judge.    Justice 
and  fair  dealing  require  that  a  fair  compensation  be  paid,  and 
that  there  shall  be  no  secret  reserve  in  favor  of  the  party  ac- 
quiring the  right  of  way.    The  side-tracks  having  been  con- 
structed, an  injunction  will  not  be  granted,  but  the  plaintiffs 
will  be  entitled  to  recover  damages  for  the  injury  sustained  in 
excess  of  those  which  arise  from  the  proper  use  of  the  prineipal 
line  of  the  road. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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DxxDs— ADifiaBnBixjTT  or  Pabol  Btidbvob  to  Show  WAkbartt  Out* 
sniB  OF:  8m  extended  note  to  Orem  t.  Baimm,  6  Am.  St.  Rep.  199-20h 
PmnA  OTidenoe  is  not  admiwible  to  ahow  that  the  temu  apoa  which  a  deed 
'warn  •zocnted  were  totally  different  from  thoee  expretaed  in  the  deed:  Adam» 
▼.  HmdaomCmaUi^ Bank,  ION.  J.  Eq.  535;  64  Am.  Deo.  409,  and  note;  War* 
raa  ▼.  Mmm,  0  N.  Y.  229;  56  Am.  Deo.  S90;  8hkm&r  t.  Hendrki,  I  Root^ 
S58}  I  Am.  Dee.  43^  and  note. 
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[80  NnBAiXA,  M9.J 
WiU0 — CoDioiL  MB  Rbfobuoatiom.  —  Where  a  oodioil  to  a  will  b  ao  exe- 
ented  as  to  operate  a  ropablioation  of  the  will^  both  will  be  read  and  con- 
etmed  together  an  one  entire  inatmment,  and  the  will  will  be  oonaidered 
ae  of  the  date  of  the  codicil. 

Wills — Dbtzbb  upob  Govditiob  that  Dbtubb  shall  Rbtobm.  — A  oondi* 
tion  attached  to  a  deviee  in  a  will,  providing  that  the  deviaee  named 
shall  only  take  thereunder,  if,  at  the  expiration  of  ten  years  from  the 
death  of  the  testator,  the  deriiee  shall  have  become,  in  the  judgment  of 
the  exeooton  of  the  will,  permanently  and  thoroughly  reformed  of  intem* 
perate  habits^  immoral  oonsortings  and  aseociations,  and  should  then  bo 
firing  with  evident  promise  to  oontinue  to  lire  virtuous  and  temperate 
for  the  remainder  of  his  life,  is  valid  and  binding  on  the  executors  and 
on  the  devisee,  and  will  be  upheld. 

Wills — Dktibb  to  Dbstrot  Mabbiaob — Pvblio  Polict. — A  condition 
attached  to  a  devise  by  a  father  to  his  son,  that  the  devisee  shall  be  en- 
titled to  take  under  the  will  only  when  the  executors  thereof  s^  satisfied 
that  he  has  permanently  freed  himself  of  all  inflnenoesi  connections^  asso- 
eiations,  oohabitations,  and  relations,  of  every  name,  character,  and  de- 
scription, with  a  oertatn  woman  named,  to  whom  he  was  married  at  the 
time  of  the  execution  of  the  will,  is  void,  as  being  against  poblio  policy, 
sad  in  restraint  of  the  marriage  relation  and  its  oontinnaDoe^  and  the  do* 
vise  is  operative  to  the  same  extent  as  though  snoh  eondition  had  not 
beoB  written  in  the  wilL 

John  a  WaUM^  Frank  P.  Ir$land,  and  L.  W.  BiUing$ley, 
for  the  appellant. 

If.  Ih  Hayward^  for  the  appellee. 

Cobb,  0.  J.  The  appellant  alleged  in  his  petition  to  the 
oottnty  court  of  Otoe  County  that  he  was  the  son  and  heir  at 
law  of  Robert  Hawke,  late  of  said  county,  deceased,  whose  last 
will  was  offered  for  probate  by  Logan  Euyart  and  George  W* 
Hawke,  executors  named  therein,  and  that  he  appeared  and 
objected  to  the  probate  of  Isaid  will,  for  the  reasons, — 1.  That 
no  citation  of  notice  was  issued  or  served  upon  him;  2.  That 
the  paper  purporting  to  be  the  last  will  and  testament  of 
deceased  was  not  his  will,  but  was  obtained  and  procurud  by 
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dreoniTeiition  and  by  rase  on  the  part  of  Logan  Eayart,  one 
of  the  executors;  that  the  will  is  void  so  far  as  appellant  is 
concerned,  as  in  absolate  restraint  of  marriage  and  against 
public  policy,  and  that  deceased  was  not,  at  the  time  of  mak- 
ing ity  of  sufficient  testamentary  capacity  to  make  a  will,  and 
that  the  contingency  upon  which  its  bequest  to  af^Ilant  was 
to  take  effect  was  too  remote. 

The  appellant  asked  that  if  the  will  be  admitted  to  probate, 
the  estate  depending  upon  the  marriage  condition  of  appellant 
be  ordered  to  immediately  take  effect,  absolved  from  the  con- 
dition imposed,  and  that  he  be  entitled  to  the  property  willed 
to  him. 

Notice  having  beefi  given  by  publication  of  the  motion  to 
admit  the  will  to  probate,  there  was  a  hearing  in  the  county 
court  on  June  20,  1887.  Nathaniel  Adams  and  Willian  P.  N. 
Houser  were  sworn  and  examined  as  witnesses  to  the  will^  am! 
the  court  found  that  the  will  and  the  several  codicils  thereto 
were  duly  executed  by  Robert  Hawke,  who  was,  at  the  time 
of  executing  the  same,  of  full  age,  of  sound  mind  and  memory^ 
and  not  under  restraint  or  under  influence  of  any  kind,  and 
was  competent  in  all  respects  to  devise  real  and  personal 
estate;  that  said  instrument  is  the  last  will  and  testament  of 
said  deceased,  and  ought  to  be  allowed  as  such,  and  that  the 
persons  therein  named  as  executors  are  appointed  as  such 
upon  giving  bond  in  the  sum  of  thirty  thousand  dollars,  with 
sufficient  sureties,  in  accordance  with  the  statute. 

To  all  of  which  the  appellant  objected,  and  took  his  appeal 
to  the  district  court. 

There  was  a  stipulation  by  the  parties,  proponents  and  con- 
testant, that  the  appeal  should  apply  and  extend  only  to  the 
matter  of  the  bequest  to  William  Hawke,  and  should  not  in 
any  way  affect  the  other  devisees  and  legatees  of  the  estate^ 
the  contestant  asking  no  greater  amount  than  is  given  him  in 
the  will|  and  he  appeals  only  from  the  conditions  and  restric- 
tions attached  to  such  bequest. 

There  was  a  trial  in  the  district  court,  July  10,  1888,  in 
which  the  proceedings  of  the  county  court  were  affirmed,  and 
the  petition  of  the  appellant  was  dismissed,  to  which  excep- 
tions were  taken,  and  the  appeal  brouglit  into  this  court. 

The  bequest  to  appellant  under  tl\p  will  dated  Pebruary  16, 
1884,  is  as  follows:  — 

*'  Item  Third.  I  give,  devise,  and  bequeath  to  the  executors 
of  this  my  will,  hereafter  nominated  and  appointed,  and  to  the 
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sarvivora  or  sorviTor  of  tlMQi,  all  that  certafn  piece  or  parcel 
of  land  sitaate  in  the  ooonty  of  Oloe,  and  state  of  Nebraska, 
known  and  described  as  the  northwest  quarter  of  section  sir, 
township  eight  north,  of  range  fourteen  east,  of  the  sixth  prin- 
cipal meridian,  containing  one  hundred  and  seventy-four  and 
one  half  acres,  more  or  less,  together  with  the  tenements,  her- 
editaments, and  appurtenances  to  the  same  belonging,  or  in 
any  wise  appertaining,  and  the  sum  of  ten  thousand  dollars  in 
money  in  trnst,  nevertheless,  snd  to  and  for  the  uses,  inter- 
ests, and  purposes  hereinafter  limited,  described,  and  declsred; 
that  is  to  say,  upon  the  trust  that  my  said  executors,  the  sur- 
mors  or  snrviror  of  them,  shall,  within  six  months  after  my 
decease,  enter  into  and  upon  the  abore-mentioned  and  last- 
described  lands  and  tenements,  and  lease  and  to  farm  let  the 
iame  to  a  good,  careful,  capable,  honest,  and  industrious  ten- 
ant or  tenants,  on  such  terms  and  conditions  as  my  said  exec- 
utors, or  the  sunrivors  or  survivor  of  them,  shall  deem  meet 
and  just,  and  out  of  the  rents  and  profits  arising  from  sai<i 
lands,  first  pay  and  discharge  all  taxes,  revenue,  duties,  and 
Msessroents  of  erery  name  and  nature  legally  imposed,  levied, 
and  assessed  thereon. 

''Second.  Make  all  necessary  and  proper  repairs  to  the 
buildings,  fences,  and  inclosures,  including  painting  of  build- 
ings, and  pruning  of  all  orchards,  trees,  and  shrubs  growing  on 
said  premises,  and  embracing  the  replanting  <^  fruit-trees  if 
destroyed  by  the  elements,  to  the  extent  of  preventing  the 
premises  deteriorating  in  value  or  going  to  waste;  and  any 
balance  of  such  rents,  issues,  and  profits  remaining,  to  invest 
in  some  good  rix-per-cent»interest-bearing  security  issued  by 
Otoe  County,  in  the  state  of  Nebraska,  or  in  securities  issued  by 
iaid  county  legally  bearing  a  greater  rate  of  interest  than  six 
iwr  cent  per  annum;  and  in  like  securities  my  said  executors, 
or  the  survivors  or  survivor  of  them,  are  hereby  directed  to 
invest  the  said  sum  of  ten  thousand  dollars,  and  the  income 
ftsrenpon,  less  such  sum  or  sums  as  shall  be  required  to  pay 
the  taxes  and  assessments  levied  and  assessed  on  the  trust 
hnds  so  held  by  them  as  aforesaid,  to  be  in  like  manner  in- 
^^tsd  from  time  to  time,  for  the  period  of  ten  years  from  the 
time  of  my  decease.  In  the  event  my  executors  shall  not  be 
able  to  procure  the  class  of  securities  above  mentioned  for  the 
Investment  of  snoh  trust  funds,  then  they,  or  the  survivors  or 
•Qrvivor  of  them,  may  invest  such  trust  funds,  and  the  accu- 
oaulatioos  therefrom,  in  bonds  or  other  securities  legally  issued 
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by  the  atate  of  Nebraska,  bearing  at  least  six  per  cent  per  an- 
num interest,  or  in  bonds  or  in  promissory  notes  secared  by  a 
first  mortgage  on  lands  situate  in  Otoe  County,  under  improve- 
ment, as  farms,  of  at  least  double  the  value  of  the  amount  of 
the  mortgage,  exclusive  of  the  buildings,  fences,  and  inclos- 
ures,  bearing  interest  at  not  less  than  seven  per  cent  per  an- 
num, payable  annually.    And  in  case,  at  the  end  of  ten  years 
from  my  decease,  my  son  William  Hawke  shall  have  beconie, 
in  the  judgment  of  my  said  executors,  the  survivors  or  sur* 
vivor  of  them,  permanently  and  thoroughly  reformed  of  his 
intemperate  habits,  of  his  immoral  consortings  and  evil  asso- 
ciations, and  shall  then  be  living,  with  evident  promise  to  con- 
tinue so  to  live  during  the  remainder  of  his  life,  a  virtuous, 
industrious,  temperate,  and  commendable  life,  then  and  there- 
upon, within  twelve  months  after  the  expiration  of  ten  years 
from  my  decease,  my  said  executors,  the  survivors  or  survivor 
of  them,  are  hereby  directed  and  required  to  convey  the  lands 
and  premises  hereinabove  last  mentioned  in  item  third  of  this 
my  last  will  and  testament,  with  the  tenements  and  appurte- 
nances, to  my  said  son  William  Hawke,  and  pay  over,  assign, 
transfer,  set  over,  and  deliver  to  him,  my  said  son  William 
Hawke,  the  securities  held  by  them,  or  by  either  of  them,  to- 
gether with  all  moneys,  rents,  interest,  and  profits,  representing 
the  said  sum  of  ten  thousand  dollars  held  in  trust  as  aforesaid, 
and  the  unexpended  income  arising  therefrom,  and  the  net 
rents,  issues,  and  profits  of  said  real  estate  during  said  period; 
provided^  n6verthele$9j  further^  that  such  trust  property  and 
funds  shall  not  be  transferred  by  my  said  executors,  or  by  the 
survivors  or  survivor  of  them,  until  my  said  executors,  or  the 
survivors  or  survivor  of  them,  shall  have  satisfactory  proof 
and  evidence  that  my  said  son  William  Hawke  has  perma^ 
nently  freed  himself  from  all  influence,  connections,  associa- 
tions, cohabitations,  and  relations,  of  every  name,  character, 
and  description,  of  and  with  a  certain  notorious  and  disrepu- 
table woman,  known  by  the  name  of  Mrs.  Sadie  QladstonSi 
and  with  all  relatives,  friends,  and  intimates  of  that  woman. 
It  being  my  imperative  command  that  no  part,  parcel,  or  por- 
tion of  such  trust  funds,  or  of  any  other  part  or  portion  of  my 
worldly  goods  or  estate,  shall  come  to  the  hands  of,  or  be  used 
or  applied  for  the  use  or  benefit  of,  said  woman,  Sadie  Glad* 
stone,  under  any  circumstances  or  conditions  whatsoever. 

**  And  pranided  further^  that  in  the  event  my  said  son  Wil* 
liam  Hawke  should,  at  any  time  before  the  expiration  of  ten 


8  pt  1890.]  Eawkk  «•  BuTABT.  895 

years  from  my  death,  through  illDess  or  otherwise,  become 
eo  impoverished  as  to  be  liable  to  become  a  public  charge, 
then  my  executors,  or  the  saryivors  or  survivor  of  them,  are 
authorized  and  empowered,  out  of  the  rents,  issues,  and  profits, 
and  the  income  of  said  trust  property  and  trust  funds,  from 
time  to  time,  to  afiTord  and  provide  him  such  reasonable,  neces- 
sary support  and  raiment  as  they  shall  deem  just  and  proper 
under  the  circumstances,  but  they  are  not  to  furnish  any 
money  or  other  means  to  gratify  the  cravings  for  intoxicating 
liquors  or  for  immoral  associations 

^'  But  in  the  event  of  my  said  son  William  Hawke  shall 
leave  issue  of  his  body  him  surviving,  born  of  a  respectable 
maternal  parent  in  lawful  wedlock,  and  not  born  of  the  said 
Mrs.  Sadie  Gladstone,  then  I  order,  direct,  and  require  my 
said  executors,  the  survivors  or  survivor  of  them,  to  use,  from 
time  to  time  as  they  may  deem  proper,  out  of  the  rents,  issues, 
and  profits  and  income  of  said  trust  property  and  trust  frinds, 
to  aflbrd  a  comfortable  support,  including  raiment  and  educa« 
tion,  for  such  child  or  children  of  my  said  son  William  Hawke, 
tintil  such  child  or  children  shall  attain  the  age  respectively 
of  twenty-one  years,  and  upon  reaching  that  age,.or  marrying, 
if  a  female  or  females,  my  executors  are  authorised  and  em- 
powered to  make  such  reasonable  advancement,  in  their  dis- 
cretion, as  the  circumstances  and  position  in  life  of  such  child 
or  children  of  my  s^tid  son  William  Hawke  shall  seem  to  jus- 
tify out  of  the  profits  and  income  which  have  arisen  from  such 
trust  property  and  trust  funds,  and  upon  attaining  the  age  of 
thirty-three  years  respectively,  said  real  estate  and  funds  so 
held  in  trust  as  aforesaid,  to  be  divided,  share  and  share  alike, 
less  any  advancement  made  from  each  share  respectively, 
between  such  children  of  my  said  son  and  their  heirs  by  rep- 
resentation; provided,  alioays,  that  my  executors,  or  any  of 
them,  shall  not,  with  any  funds,  money,  or  property  coming 
from  my  estate,  aid,  maintain,  or  support,  or  assist  therein, 
directly  or  indirectly,  any  child  or  children  by  my  son  begotten 
on  the  body  of  the  said  notorious  and  disreputable  woman, 
Hrs.  Sadie  Gladstone,  whether  born  in  lawful  wedlock  or  not. 

•*  And  if  the  heirs  of  his  body  surviving  my  son  William 
Hawke  shall  be  born  of  the  body  of  the  said  Sadie  Gladstone, 
then  said  trust  property  and  trust  funds  shall  be  distributed 
And  disposed  of  by  my  said  executors  as  hereinabove  directed, 
the  same  as  if  my  said  son  William  Hawke  had  died  without 
issue  him  surviving. 
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''In  the  event  my  mm  William  Hawke  should  fail  to  reform 
hie  inteoiperate  haJl>Uip  mu}  from  hia  iipmoral  coiiaortiDgii  and 
e?il  aaspeiationa,  or  otherwise  refuse  to  oomply  with  the  eon* 
ditions  upon  which  my  exeeatore  are  aothoriied  and  required 
to  epQFey  t'le  real  estate  described  and  the  tea  thousand  d(^ 
lare»  with  the  net  rentSi  isanes,  proOts,  and  Income  thereof 
mentioned  in  this  item  third  of  m;  last  will  and  teetament^ 
then  and  in  that  case  it  is  my  will,  and  I  order  and  direct  my 
said  exeontors  to  bold  aaid  premises  and  tni3t  funds,  with  the 
net  accumulation  therefrom  invested  and  rented  as  aforesaid,  - 
and  out  of  the  proceeds  thereof,  from  time  to  time  as  required, 
use  sufficient,  if  my  eaid  son'a  drcurostancea  shall  require  it, 
to  pay  and  dischi^rge  the  expenses  for  a  comfortable  main- 
tenanoe  and  support  during  hie  natural  life,  or  until  he  shall 
have  complied  with  all  the  conditions  and  furnished  the  evi* 
denee  to  entitle  him  to  a  conveyance  and  assignment  from  my 
said  executors  to  eaid  trust  property  and  trust  funds,  with  the 
accumulation  thereof,  as  is  bereini^bove  provided  and  directed, 
when,  although  more  than  ten  yei^re  shall  h(ive  passed  since 
my  decease  before  the  conditions  aforesaid  have  been  complied 
with  by  my  9aid  son  William  Hawke,  my  eaid  executors,  the 
survivors  or  survivor  of  them,  will  and  shall  convey  and  assign 
Faid  trust  property  and  trust  funds,  and  the  accumulations 
therefrom,  upon  the  express  condition,  however,  that  such  oon* 
veyance  and  assignment  of  said  property  and  trust  funds,  and 
the  accumulations  therefrom,  shall  be  void,  and  the  property 
thereby  conveyed  and  assigned  shall  revert  to  my  said  execu* 
tors,  the  survivors  or  survivor  of  them,  or  to  my  said  wife  and 
daughters,  if  all  my  executore  shall  then  be  dead,  they  there* 
upon  shall  be  repossessed  thereof,  the  same  as  if  said  convey* 
nnoe  and  assignments  had  never  been  made,  if  my  said  son 
William  Hawke  shall,  at  any  time  after  the  execution  and 
delivery  of  said  conveyance  and  assignment,  marry  or  cohabit 
with  the  said  notorious  and  disreputable  woman,  Mrs.  Sadie 
Gladstone,  and  he,  my  said  son  William  Hawke,  having  failed 
or  refused  to  comply  with  such  conditions,  and  failed  to  receive 
a  conveyance  and  assignment  of  such  trust  property  and  trust 
funds,  after  the  death  of  my  said  son  William  Hawke,  my 
said  executors,  the  survivors  X>r  survivor  of  them,  are  directed 
and  required  to  distribute  such  trust  property  and  trust  funds, 
with  their  accumulations,  to  my  wife,  Elizabeth  A.  Hawke, 
and  daughters,  Ella  Spencer,  Lulu  Hawke  Rector,  and  Minnie 
Hawke,  and  to  their  heirs  by  representation,  share  and  share 


Sept  1890.]  Hawkb  v.  EoTAftY«  M7 

alike,  at  the  time  and  in  the  manner  hereinabbtre  diieeted; 
provided^  no  part  thereof  shall  descend  to  the  heir  or  heirs  of 
my  son  William  Hawke  begotten  on  the  bodj  of  the  said  Sadie 
Gladstone." 

The  first  codicil  to  the  will  of  Robert  Hawke  was  executed 
on  July  29,  1886,  and  the  second  and  last  codicil  is  dated 
March  8,  1887,  so  that  the  last  date  is  the  completion  and 
pnblication  of  the  will.  It  will  be  observed  that  the  devisee 
to  and  provisions  in  favor  of  the  appellant  are  made  bo  depend 
upon  certain  conditions.  These  are,  first,  that  at  the  ^xpira» 
lion  of  ten  years  from  the  death  of  the  testator  the  appellant 
should  have  become,  in  the  opinion  and  judgment  of  the  ex* 
ecutors,  permanently  and  thoroughly  reformed  of  intemperate 
and  evil  habits,  his  immoral  consortings  and  associations,  and 
should  then  be  living,  with  evident  promise  to  continue  to  live 
for  the  remainder  of  his  life,  a  virtuous,  temperate,  and  oom^ 
mendable  life. 

Second,  that  the  executors  should  heve  satisfactory  proof 
and  evidence  that  the  appellant  had  permanently  freed  him« 
self  of  all  influences,  connections,  associations,  cohabitations, 
and  relations,  of  every  name,  character,  and  description,  with 
Mrs.  Sadie  Gladstone. 

After  the  argument  of  this  case,  and  at  the  consultation  of 
the  court,  we  were  all  of  the  opinion  that  the  first  conditions 
imposed  in  the  testator's  will  were  valid  and  binding  on  the 
executors  and  on  the  legatee;  but  that  those  of  the  second 
class,  in  view  of  the  facts  and  circumstances  given  in  evidence, 
were  void,  as  against  the  public  policy  of  the  state,  and  could 
not  be  sanctioned. 

While  the  will  itself  was  executed  and  bears  date  of  Febm* 
ary  16,  1884,  there  is  a  codicil  to  it,  which,  to  all  intents  and 
legal  purposes,  republished  and  executed  the  will  on  the  twenty- 
ninth  day  of  July,  1885. 

It  appears  from  the  bill  of  exceptions^  and  is  not  disputed, 
that  the  appellant  was  married  to  Mrs.  Sadie  Gladstone  on  the 
16th  of  September,  1884.  It  is  to  be  metitioned,  not  as  a  con- 
trolling fact,  that  while  there  is  an  entire  absence  of  direct 
evidence  on  the  subject,  yet  from  all  the  evidence,  and  from 
the  legal  inferences  to  be  drawn,  there  is  a  strong  presumption 
that  the  marriage  of  the  appellant  with  Mrs.  Gladstone  was 
known  to  the  testator  at  the  time  of  the  last  publication  of  his 
will.  That  condition  had  taken  its  place  for  two  years  and 
six  months  prior  to  the  last  fact.     As  to  the  rule  in  this  in- 
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stanoe,  see  Van  CorOandi  v.  Kip,  1  Hill,  590:  '^Wliere  a  codi- 
cil IB  80  executed  as  to  operate  a  republix^ation  of  the  will,  both 
should  be  read  and  constmed  together  as  one  entire  inetrii- 
ment"  See  aleo  Brimmer  v.  Sohier,  1  Cash.  118;  -Afe^»  Ap- 
peal, 48  Pa.  St  601;  Den  ex  dem.  SnowkiU  v.  SnowhiU,  23 
N,  J.  L  447. 

The  question,  then,  is  not  wholly  whether  the  exactions  of 
the  will  that  the  appellant  shall  have  freed  himself  of  all  the 
influences  and  associations  of  Mrs.  Gladstone,  but  are  in  re* 
straint  and  in  the  continuation  of  the  marriage  relation,  the 
same  haying  been  entered  into  as  stated. 

I  think  there  can  be  no  doubt,  either  as  a  question  of  reason 
from  moral  premises,  or  of  legal  authority,  not  only  that  such 
condition  is  void,  but  having  been  declared  void,  it  leaves  the 
bequest  of  the  testator  operative  the  same  as  though  the  con* 
dition  had  not  been  sought  to  be  made  by  will:  See  Roper  on 
Legacies,  757,  and  cases  cited;  Conrad  v.  Longj  S3  Mich.  78; 
Wren  v.  Bradley,  2  De  Qex  &  S.  49;  Brown  v.  Peck,  1  Eden, 
140;  Tennant  v,  Braie,  Tothill,  ed.  1820,  77. 

These  authorities,  cited  by  counsel  for  appellant,  are  directly 
to  the  point  stated,  and  seem  to  be  conclusive  of  it.  Had  the 
devisee  not  been  lawfully  married  at  the  date  of  the  last  pub- 
lication of  the  will  of  the  testator,  I  should  be  of  the  opinion 
that,  under  the  arguments  and  authorities  of  the  counsel  for 
appellees,  the  peculiar  conditions  of  the  will  here  considered 
would  be  upheld;  but  wholly  otherwise  when  the  marriage 
had  been  solemnized  before  the  publication  of  the  will. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is 
remanded,  with  a  direction  to  that  court  to  enter  a  decree  in 
accordance  with  this  opinion. 

Judgment  accordingly.      ___^ 

Wills — GodicOi  as  Rbfttblioatiom.  —  A  testator  ■{gning  and  publishing 
a  oodioil  in  the  presence  of  witnesses  republishes  his  will,  and  both  together 
are  bat  one  will:  Harvqf  r.  ChouUau,  U  Mo.  687;  66  Am.  Deo.  120^  and  ex- 
tended  note. 

DivzBX— OoiTDmoHS  nr  Eestbaint  ov  Marriaqs.— A  condition  in  a 
wil\  in  restraint  of  marriage  generally  Is  Toid,  as  against  pnbHo  policy  and 
good  morals:  LUOe  ▼.  BWdweU,  21  Tex.  607;  78  Am.  Deo.  842,  and  note;  ex- 
tended  note  to  Ooppagt  r.  AksMnder^  38  Am.  Deo.  166. 

OOHTBAOIS  —  COMSIDXRATIOir    FOR    PrOIOBB  —  WhAT   8UV7I0UUT.  —  A 

promise  by  an  ande  to  a  nephew,  that  if  the  latter  would  refrain  from  drink* 
ing  liquor,  using  tobaooo,  swearing,  and  playing  oards  or  billiards  for  money 
until  he  should  become  twenty-one  years  of  age,  he  would  pay  him  five  thou- 
sand  dollars,  is  founded  on  a  good  consideration,  and  will  be  upheld:  Homer 
T.  aidwa^^  124  K.  Y.  638;  21  Am.  St.  fi«p.  693»  and  note. 
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Omaha  and  North  Platte  R  R.  Co.  v.  Janeork. 

[SO  NPBBABVA,  27B  ] 

BoKAiif— SraciAL  Damaobs  without  Actual  TAiaNO. — Where 
th%  pfopaiiy  of  %  penon  has  been  speoially  depreoiated  ia  ralue,  in  ez- 
mm  of  tht  injary  sustained  by  the  oominanity  at  large*  by  reason  of  a 
paUio  improrementy  he  is  entitled  to  oompeusation  in  damages  for  such 
depreotation,  although  no  part  of  hia  property  is  actnally  taken. 
■NT  DoMA0  -—  Spboial  Damaom — Ofbkation  of  Railroad.  —  W  here 
•a  owner  hat  sustained  special  damagea  by  the  oonstmotion  and  opera- 
tion of  a  railroad  near  hia  laud  and  in  olose  proximity  to  his  house,  in 
axcoM  of  the  damages  sustained  by  the  publio  generally,  he  is  entitled  to 
reoorer  compensation  therefor;  and  the  noise,  jar  to  his  bailding,  smoke, 
■oot^  and  oinden  from  passing  engines  and  trains  are  proper  elements  of 


W.  S.  RfUieUf  and  Marquett  and  Deweese^  for  the  plaintiff 
in  error. 

FhelpB  and  Sabin^  for  the  defendant  in  error. 

NoBYALi  J.  The  defendant  in  error  brought  thie  action  in 
the  district  court  of  Colfax  County,  to  recover  damages  for 
the  depreciation  in  value  of  hia  property,  caused  by  the  cun- 
atmction  and  operation  of  the  Omaha  and  North  Platte  rail- 
road in  front  of  hia  premises.  The  case  was  tried  to  the  court, 
who  rendered  a  judgment  for  the  plaintiff  for  the  sum  of 
fifteen  hnndred  dollars. 

It  ia  fullj  established  by  the  testimony  that  the  railroad  com- 
pany  purchased  blocks  2  and  15  in  the  town  of  Schuyler,  and 
constnicted  its  main  track  and  switches  thereon;  that  on  the 
east  part  of  block  15  it  erected  an  engine-house,  a  turn-table, 
and  a  eoal-shed.  At  the  time  of  the  location  of  defendant's 
road  the  plaintiff  was  the  owner  of  block  16,  which  is  imme- 
diately east  of  block  15,  being  separated  by  Atlantic  Street. 
The  plaintiff  also  owns  between  three  and  four  acres  of  land 
adjoining  said  block  16  on  the  south.  The  plaintiff's  residence 
is  located  on  the  west  part  of  said  block  16,  and  within  eighty 
feet  of  the  engine*house.  No  part  of  Atlantic  Street  was  taken 
by  the  railroad  company  for  any  purpose.  All  the  evidence 
shows  that  in  moving  trains  over  the  main  and  side  tracks, 
and  at  the  roundhouse,  noises  are  made  by  the  ringing  of  the 
bells  and  sounding  of  the  whistles;  that  the  engines  of  the 
defendant  throw  soot,  smoke,  and  cinders  upon  plaintiff's  prop- 
erty, and  that  the  passing  of  trains  shakes  plaintiff's  house, 
which  damaged  and  depreciated  the  value  of  his  property.  The 
evidence  establishes  that  the  property  has  been  depreciated  in 
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▼aloe  in  the  sum  of  fifteen  hundred  dollars,  bj  reason  of  tbe 
construction  and  operation  of  the  railroad  in  BuCh  close  prox- 
imity to  plaintifiTs  premisea. 

The  plaintifTs  right  to  recover  is  based  upon  section  21, 
article  1,  constitution  of  this  state,  which  provides  that  ''  the 
property  of  no  person  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor."     It  has  become  tho 
settled  law  of  this  state,  that  under  this  provision  of  our  con* 
stitution  it  is  not  necessary  that  any  part  of  an  individuars 
property  should  be  actually  taken  for  public  use  in  order  to 
.  entitle  him  to  compensation.    If  the  property  has  been  depre- 
ciated in  value  by  reason  of  the  public  improvement,  which 
the  owner  has  specially  sustained,  and  which  is  not  common 
to  the  public  at  large,  a  recovery  may  be  had.    In  the  case  at 
bar  the  plaintiff's  property  is  depreciated  in  value  by  the  noise 
caused  by  the  operation  of  the  defendant's  engines  and  cars 
in  front  of  his  premises  and  in  close  proximity  to  his  house, 
by  the  casting  of  soot,  smoke,  and  cinders  upon  his  property, 
and  by  the  vibration  of  his  house.    The  plaintiff  has  sustained 
special  damages  by  the  construction  and  operation  of  tlie  rail- 
road near  his  premises,  in  excess  of  that  sustained  by  the  oom« 
munity  at  large.    Smoke,  soot,  and  cinders  are  not  thrown 
upon  property  situate  a  few  blocks  from  the  road,  nor  does  the 
moving  of  trains  jar  buildings  that  are  distant  from  the  track. 
The  fact  that  the  property  of  a  dozen  or  more  owners  in  tiie 
town  is  materially  injured  by  the  location  of  the  defendant's 
roads  does  not  affect  the  plaintiff's  right  to  compensation  far 
the  depreciation  in  value  of  his  property.    If,  in  oonsequence 
of  the  building  of  a  railroad  into  a  town,  new  towns  spring  up 
which  divert  trade  from  the  old  town,  and  property  therein 
depreciates  in  value,  for  such  depreciation  no  recovery  can 
be  had.    It  is  an  injury  or  damage  each  property  holder  has 
sustained  in  common  with  the  public  generally. 

It  is  claimed  that  the  district  court  allowed  this  kind  of 
damages  in  this  case,  and  none  other.  True,  there  is  testi- 
mony  in  the  record  before  us  tending  to  show  that  property 
generally  in  the  town  of  Schuyler,  since  the  construction  of 
the  road,  has  depreciated  in  value,  but  this  falling  off  in  value 
was  not  taken  into  consideration  by  the  court  in  assessing 
damages  in  this  case.  The  evidence  fails  to  disclose  that  any 
such  general  depreciation  had  taken  place  immediately  after 
the  construction  of  the  defendant's  road,  and  that  is  the  date 
the  witness  estimates  the  value  of  the  property,  and  not  at  the 
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^ate  of  the  triaL  Had  the  Taloe  of  plaintiff's  proper^  at  the 
time  of  the  trial  been  given,  then  there  would  have  been  joat, 
groands  for  eomplaint. 

A  similar  question  was  considered  in  the  case  of  BlaleUy  v. 
Chicago  etc.  Ry  Co.,  25  Neb.  207,  where  it  wae  held  that  it 
was  competent  to  take  into  consideration  noise  and  confusion 
incident  to  the  operation  of  trains,  in  estimating  the  value  of 
real  estate  after  the  construction  of  the  road. 

The  Chicago  etc.  Ry  Co.  v.  Hazeb^  26  Neb.  864,  was  an  ac- 
tion to  recover  damages  alleged  to  have  been  sustained  by 
Hazels  by  the  reason  of  the  construction  of  a  railroad  in  close 
proximity  to  his  property.  Smoke,  dust,  and  soot  from  en- 
gines, the  ringing  of  bells,  sounding  of  whistles,  and  noise  of 
the  trains  depreciated  the  value  of  his  property.  It  was  held 
in  that  case  that  all  elements  caused  by  the  construction  of 
the  road  which  tend  to  diminish  the  value  of  property  could 
be  taken  into  consideration. 

This  view  is  supported  by  Elizabethtown  $te.  B.  R.  Co.  v. 
CoviJb%,  10  Bush,  382;  19  Am.  Rep.  67;  Qalvc^im  etc.  Efy  Co. 
T.  Eddin^  60  Tex.  056;  Laht  v.  Meiropdiian  $U.  Ry  Co.^  101 
N.  Y.  268;  BaiHmon  etc.  B.  R.  Co.  v.  Fifth  Baptiii  Church,  108 
XJ.  &  817;  CogstoeU  v.  New  York  $U.  R.  R.  Co.,  108  N.  Y.  10;  57 
Am.  Rep.  701;  Kaiwu  ete.R.R.Co.  v.  Kregelo,  82  Ean.  608; 
DrwUr  v.  Manhaiian  Ry  Co.,  106  N.  Y.  157;  60  Am.  Rep. 
487;  Chicago  $U.  By  Co.  v.  Ayre$,  106  HL  511. 

In  Columiiw  M.  Ry  Co.  v.  Gardner,  45  Ohio  St  816,  the 
supreme  court  of  Ohio,  in  considering  the  question  involved 
in  the  case  at  bar,  says:  ^^  While  it  may  be  conceded  that  in 
estimating  the  plaintiff's  damages  ths  jury  would  not  be  pex^ 
mitted  to  take  into  account  the  consequences  of  the  operation 
of  the  railroad  which  were  common  to  the  community  at  large, 
po  sound  reason  exists  for  excluding  from  their  consideration 
such  slements  of  inconvenience^  annoyance,  danger,  and  loss 
as  result  to  the  property,  its  use  and  enjoyment,  from  the 
smoke,  noises,  and  sparks  of  fire  occasioned  by  running  of 
locomotives  and  cars  along  the  track  in  front  of  the  same,  if 
it  be  shown  that  these  caused  special  iiyury  and  depreciation 
to  the  property.'' 

The  mis  established  by  the  decisions  of  this  courti  and  by 
the  recent  adjudicated  cases  of  most  of  the  other  states,  is  to 
the  effect  that  if  the  property  of  an  individual  has  been  depre- 
ciated in  value  by  reason  of  smoke.  soot|  and  sinden 
▲M.  81.  ^Mfn  vok  xxviL^as 
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fbrown  upon  his  propertj  bj  passliig  engiMai  h0  maj  moo 
fhe  damases  thu  anataiiied. 
Tho  JvdgiMiit  of  tho  diatriol  ooort  la  afBnnad. 

EMnrsMT  DoiiAiir—DAiuaB  wrhoot  TAKiira.— Th«  «0D«lraelIa« 
operation  of  •  nilrood  ia  froat  ol  tiM  property  ol  mi  abuitittg  ownor  witiiovt 
hii  oonseiitk  aad  wiiboat  hit  boing  oompennled,  li  aa  inraeioo  of  Ids  ri^te 
for  which  ho  may  roooror  dunafeo:  f%eMd  r.  LommiiU #e.  ilV^»  06  MJm. 
279;  14  Am.  St.  Sep.  564»  and  note.  When  tho  fee  of  aa  almttiiig  o\ 
not  sought  to  be  taken  for  a  railway,  ho  oaonot  enjoin  iteooostraofcioa 
because  the  damages  to  hIi  promiaee  are  not  oompensated  la  advanee^ 
▼ided  the  oompany  aol  nader  ■nffioiont  logislatlTO  and  mnnloipal  aatlMfityt 
Denver  He.  Jff^Oa,  r.  Domkst  11  OoU  947;  cgnftt^  aoo  Bwrbadk  r. 
eU,  R"9  Ca.^  00  Iowa,  693. 

Railboads— DAMiaii  loa  Obbhatid«  ov,  nr  Faovr  or 
Whenever,  without  the  oonaent  or  without  oompenaatioa  to  an  abnttiBia 
owner,  a  railroad  ia  operated  along  a  etreot  In  front  of  hie  premlsea,  wo  •% 
along  that  part  of  the  street,  to  oanao  emoke,  dttet»  and  eindera,  whidi  darkoa 
and  pollate  the  air,  he  may  reoover  whatofor  damagee  are  eo  oaaaed  to  hio 
lot:  Adams  ▼•  Chkago  if6  i?.  JK.  Oou,  SO  Minn.  206|  18  Am.  8t  Bop.  644»  aad 
note;  Stone  ▼.  FaMmrif  eCe.  iS.  JSl  Cbi,  00  DL  094;  10  Am.  Bop.  560.  Bna 
•ttch  action  cannot  be  maintained  whore  the  railroad  is  being  prudently  opsr* 
ated  on  its  own  land  or  upon  land  In  whieh  the  abutting  owner  has  no  iatafw 
est:  GarroU  v.  Wieeoneki  OmU.  Oa,  40  liinn.  100|  Dmmun  T.  Omirmi  #a. 
itV  Oa.»  72  Iowa,  108. 


Gbbmam  Insubanob  Gompant  V.  Hbidux: 

|W  MaSBASKA.  SBIJ 

InuRANOi— LmrrATioiis  o«  Powbbs  ov  Aobiit.  —  An  insuraaos 
may  limit  or  restrict  the  powers  of  its  agents  and  when  suoh 
are  known  to  the  person  dealing  with  suoh  agents  the  oompaay  is  boaad 
only  by  aets  of  the  agent  within  the  soopo  of  the  authority  oonferred. 

IXBuaANOi — ADDEnoiTAL  iHSvaAKOi — WAiTxa  BT  AoBVT. — When  a  pelt 
icy  of  insnranoe  oontains  a  oonditioa  against  additional  insaranoe^  with* 
out  the  written  oonsent  of  the  oompany,  and  also  a  oonditioa  that  ao 
aotioe  to^  and  oonsent  or  agrsemeat  by,  any  loeal  agent  shall  ooastitnts 
a  wairer  of,  or  affeot  any  eonditlon  in,  the  poUey  until  suoh  oonsent  sr 
agreement  is  indorsed  tiiereoa  ia  writiag^  the  loeal  agent  of  the  iaear* 
ance  company  has  no  authority  to  Torbally  waiTO  any  of  the  oonditiona 
in  the  policy.  His  oral  oonsent  to  additional  insuranos  will  not  bind 
the  company,  and  such  iasnraaoe  readers  tho  policy  Toid. 

Ibsubabob— Loss— Additiobal  Ibsubabcb— Mbasubb  of  DufAoaa— > 
Where  a  policy  of  insurance  prorides  that^  la  tho  OTont  of  other  or  addi- 
tional insurance^  the  assured  shall  reooTor  ao  greater  proportioB  of  the 
loss  than  the  sum  named  in  the  poliey  bears  to  the  total  amount  of  the 
insnranoe^  proof  of  additional  insnranoe^  and  that  tho  loss  Is  Isss  thaa 
the  total  amount  of  insnranoe^  will  limit  tho  reoofwy  of  tho  assured  ts 
the  sum  stipuUted  for  in  the  policy,  and  ho  is  aot  oatitlod  to  toeorw 
the  market  value  of  the  goods  destroyed* 
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Dickey  and  ffeUhOt,  Uriah  Atmir,  mtidJ.  O.  Oromfard,  far 
the  plaintiff  in  ervor. 

7.  M.  France,  B.  K.  FalmHiM,  Wkd  M.  M^LaimlJUm,  tm  the 
defendant  in  error. 

KoRVALy  J.  This  it  an  aetlon  upon  a  poHoj  of  inraranoe 
iaeued  by  the  defendant  Jnne  1, 1887,  for  one  year.  The  in- 
Buranoe  was  for  fifteen  hundred  dollars  npon  the  plaintiffs' 
stock  of  clothing  and  gents'  famishing  goodSi  situated  at  West 
Point,  Nebraska.  On  the  twenty-sixth  day  of  November, 
1887,  while  said  policy  was  in  fall  force,  the  property  was 
totilly  destroyed  by  fire.  The  petition  is  in  the  usual  form. 
The  policy  sued  on  is  attached  to  the  petition,  and  contains 
this  written  clause:  **  Four  hundred  dollars  other  insurance 
concurrent  herewith  only  permitted.''  The  defendant  by  its 
answer  admits  the  execution  and  delivery  of  the  policy,  and 
denies  all  other  allegations  of  the  petition.  The  defendant,  as 
a  second  defense,  alleges  ''that  said  policy  of  insurance,  de- 
scribed in  the  petition,  is  in  the  regular  form  of  policies  issued 
by  this  defendant,  and  that  the  plaintiffs  accepted  and  received 
said  policy  with  a  full  knowledge  of  the  contents  thereofl 

**  Defendant  further  avers  that  said  policy  contains  a  certain 
provision  in  the  following  words  and  figures,  to  wit:  '  Four 
hundred  dollars  other  insurance  ooncurrent  herewith  only 
permitted ';  and  defendant  further  avers  that  on  <Nr  about  the 
first  day  of  June,  A.  D.  1887|  these  plaintiffs  placed  the  fbll 
amount  of  said  concurrent  insurance  allowed  by  the  terms  of 
the  policy  issued  by  this  defendant  with  the  Germania  In- 
surance Company,  which  company  issued  to  these  plaintiffe 
their  certain  policy  of  insurance  for  the  sum  of  four  hundred 
dollars  on  said  stock,  and  one  hundred  dollars  on  fixtures  in 
said  store,  which  said  policy  was  in  full  force  and  effect  from 
the  date  thereof  to  the  time  and  date  of  said  loss  by  said  fire. 
"Defendant  further  avers  that  said  policy  of  insurance 
issued  by  this  defendant  containB  a  certain  clause  in  the  fol* 
lowing  words,  to  wit:  'The  insured,  under  this  policy,  must 
obtain  consent  of  this  company  for  all  additional  insurance  (nt 
policies,  valid  or  invalid,  made  or  taken  before  or  after  the 
issue  of  tliis  policy,  on  the  property  hereby  insured,  and  for 
all  changes  that  may  be  made  in  such  additional  insurance, 
and  have  such  consent  indorsed  on  this  policy;  otherwise  the 
insured  shall  not  recover  in  case  of  loss.' 
*' Defendant  further  avers  that  said  plaintilh,  with  full 
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knowledge  of  the  said  printed  terms,  and  also  of  the  specifio 
written  terms  of  said  policy,  purposely  and  knowingly,  and 
without  the  knowledge  or  consent  of  this  defendant  company, 
and  in  violation  of  said  express  terms  and  proyisionBy  did,  on 
the  twenty-fifth  day  of  October,  A.  D.  1887,  make  application 
to  the  Orient  Insurance  Company,  of  Hartford,  Connecticat, 
for  a  policy  of  insurance,  for  the  sum  of  five  hundred  dollars, 
on  the  stock  of  goods  insured  by  the  policy  issued  by  this 
defendant,  and  described  in  the  petition,  and  that  on  said 
twenty-fifth  day  of  October,  A.  D.  1887,  said  Orient  Insurance 
Company  issued  and  delivered  to  said  plaintiffs  their  certain 
policy,  No.  802,988,  for  the  sum  of  five  hundred  dollars,  in* 
suring  their  stock  of  goods  mentioned  in  defendant's  policy, 
and  described  in  the  petition,  against  loss  or  damage  by  fire, 
for  one  year  from  the  date  thereof.  Said  policy  so  issned  bjr 
the  Orient  Insurance  Company  was  in  full  force  and  effect  at 
the  time  said  fire  occurred,  to  wit,  on  the  twenty-sixth  day  of 
November,  A.  D.  1887. 

*'  Defendant  further  avers  that  the  said  plaintifSi,  by  virtus 
of  the  foregoing  allegations  and  averments,  released  this  da* 
fendant  from  all  obligations  and  liability  under  the  terms  of 
said  policy,  No.  528,  and  the  same  was  void  from  aad  afler 
October  25,  A.  D.  1887.'' 

The  plaintiffs  filed  the  following  reply:-— 

'*  1.  The  plaintiflS?,  for  reply  to  defendant's  answer  in  tha 
above  action,  deny  each  and  every  allegation  of  new  matter 
contained  therein. 

*'  2.  The  plaintiffs  allege  that  the  defendant  had  notloe  of 
the  additional  insurance  complained  of  in  its  said  answer, 
immediately  prior  to  the  issuing  of  said  additional  policy  of 
insurance,  and  the  defendant,  with  full  knowledge  of  all  tha 
facts,  gave  to  the  plaintiflb  its  unqualified  consent 

**  3.  That  immediately  after  said  poKoy  was  issued  and  de- 
livered to  the  plaintiffs,  they  applied  to  defendant's  agent,  who 
issned,  signed,  and  delivered  the  policy  upon  which  this  suit 
was  brought,  and  requested  him  to  indorse  the  amount  of  said 
additional  insurance  upon  said  policy,  and  said  agent  then 
and  there  assured  the  plaintiffs  that  such  indorsement  was 
not  necessary,  and  that  the  policy  was  all  right,  and  as  bind'* 
ing  upon  the  defendant  company  as  though  tha  additional 
insurance  were  indorsed  thereon. 

*'  4.  The  defendant  is  estopped  to  dispute  its  liaMUty  upon 
said  policy  of  insurance,  or  to  claim  a  forfeiture  of  said  policy, 
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\>ecan8e  of  the  fiMiti  wt  o«t  in  pftragimphi  2  aad  8  of  Ihii 

reply* 

To  the  now  matter  elated  in  tlie  reply  the  defendant  intei^ 
posed  a  general  demurrer,  which  was  overruled  by  the  oonrt 
Upon  a  JQiy  trial  the  plaintiffa  reoovered  a  Judgment  tat 
41,596.25. 

The  record  disclooee  that  the  policy  in  rait  was  ieeoed  by 
one  D.  J.  Drebert,  the  local  agent  of  the  defendant  at  West 
Pointy  and  that  at  the  same  time  the  plaintifb  took  out  a 
policy  in  the  Germania  Insurance  Company  for  four  hundred 
^dollars  on  the  same  property,  and  that  subsequently,  on  the 
twenty-fifth  day  of  October,  1887,  the  Orient  Insurance  Com- 
pany, of  Hartford,  Connecticut,  at  the  plaintiff'  request^  issued 
its  policy  for  the  sum  of  live  hundred  dollars  on  the  stock  of 
goods  insured  by  the  policy  in  suit.  The  plaintiflTs,  over  the 
defendant's  objections,  introduced  testimony  tending  to  prove 
that  prior  to  the  issuing  of  the  policy  by  the  Orient  Company, 
Drebert,  the  local  agent  of  the  defendant,  verbally  consented 
to  such  additional  insurance,  and  that  after  said  last  policy 
was  written,  the  plaintiffs  exhibited  the  policy  issued  by  the 
defendant  to  Drebert,  and  requested  him  to  indorse  the 
amount  of  the  additional  insurance  thereon,  and  that  Drebert 
replied  that  ''that  makes  no  difference;  the  policy  is  good;  it 
need  not  be  changed.** 

The  testimony  introduced  by  the  defendant  tends  to  estab* 
lish  that  neither  the  defendant  nor  Drebert  had  any  knowledge 
that  such  additional  insurance  had  been  written  until  after 
the  fire,  and  did  not,  verbally  or  otherwise,  consent  to  such 
insurance. 

On  the  question  of  waiver  by  the  defendant  of  the  conditions 
of  the  policy  relating  to  additional  insurance,  the  oourt^  on  its 
own  motion,  gave  the  following  instructions: — 

''  7.  In  the  policy  sued  on  is  a  provision  permitting  four 
hundred  dollars  other  concurrent  insurance,  and  the  condition 
that  the  inrarer  must  obtain  the  consent  of  the  company  for 
all  additional  insurance  taken  before  or  after  the  issue  of  said 
policy  on  the  property  thereby  insured,  and  have  such  oonsent 
indorsed  on  the  policy,  otherwise  the  insured  shall  not  recover 
in  case  of  loss.  The  court  instructs  you  that  if  you  find  from 
the  evidence  that  the  plaintiffs,  after  receiving  the  policy  from 
the  defendant,  and  before  the  loss  in  question  occurred,  ob- 
tained other  insurance  in  addition  to  the  four  hundred  dollars 
concurrent  insurance  permitted  by  said  policy  upon  the  prop- 
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•rtjTi  whioh  had  not  expired  at  the  time  of  the  llrei  and  thai 
ao  notice  thereof  waa  given  defendant^  ita  agenta  or  oAoonb 
befMO  the  fire,  or  to  whieb  the  eompanj  did  not  conaenti  thea 
plaintifV  policy  would  be  void,  and  he  cannot  recover  in  thia 
aoiti  and  your  verdict  must  be  for  the  defendant, 
w  **  &  If  you  believe  from  the  evidence  that  Daniel  Drebotl 
was  the  agent  of  the  defendant  at  West  Point  for  taking  ap- 
plications for  insurance,  and  for  writing,  issuing,  and  delivering 
policies  for  the  defendant  company,  and  that  he  waa  notified 
by  the  plaintiffs  of  the  additional  insurance  placed  on  plain* 
tiffs'  property,  and  that  he  did  not  object  to  the  same,  or  suf» 
gest  any  breach  of  the  condition  of  the  original  policy  in  con* 
sequence  thereof,  then  the  defendant  is  estopped  from  now  aeU 
ting  up  such  additional  insurance  in  avoidance  of  its  policy. 

*'  9.  If  you  believe  from  the  evidence  that  prior  to  the  timm 
of  taking  of  the  additional  insurance  the  plaintiff  notified  the 
said  Daniel  Drebert  of  his  intention  to  take  additional  insup* 
ance,  and  the  said  Daniel  Drebert  made  no  objections  thereto^ 
but  on  the  contrary  told  him  it  waa  all  right,  and  gave  his  con- 
sent thereto;  and  if  you  find  from  the  testimony  that  imme* 
diately  after  the  plaintiff  had  procured  the  additional  insur- 
ance he  went  to  the  said  Daniel  Drebert  and  informed  him 
that  he  had  taken  such  additional  insurance,  and  requested 
the  said  Daniel  Drebert  to  indorse  the  amount  of  the  same  on 
the  defendant's  policy,  and  that  the  said  Daniel  Drebert  there- 
upon told  the  plaintiffs  that  it  was  unnecessary  to  indorse  the 
amount  of  said  additional  insurance  on  said  policy,  that  it  waa 
all  right  without  said  indorsement,  or  words  to  that  effect,  and 
that  neither  the  said  agent  nor  any  one  else  on  behalf  of  the 
defendant  objected  to  said  additional  insurance,  or  notified  the 
plaintiffs  that  such  additional  insurance,  without  the  consent 
of  the  company  being  indorsed  on  the  policy,  would  render  or 
had  rendered  the  policy  void, — then  the  defendant  must  bo 
deemed  to  have  waived  the  condition  in  the  policy  regarding 
such  additional  insurance." 

To  the  giving  of  each  of  these  instructions  the  defendant 
took  an  exception.  The  main  points  in  this  case  are  those 
raised  by  the  demurrer  to  the  reply,  the  admission  of  testimony 
to  establish  a  waiver  of  the  terms  of  the  policy  by  the  defend* 
ant,  and  the  instructions  given  by  the  trial  court  on  that 
branch  of  the  case.  The  questions  thus  presented  are:  Did 
Drebert,  the  local  agent  of  the  defendant,  have  any  authority 
to  verbally  waive  the  provisions  of  the  policy  relating  to  addi* 
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tional  insnranoef  and  did  the  notioe  to  enoh  agent  estop  the 
^fendant  after  the  loss  from  eetiing  up  aa  a  defense  tho  tak- 
ing of  additional  insurance? 

This  court  has  frequently  decided  that  the  conditions  inserted 
for  the  henefit  of  the  company  in  a  policy  of  insurance  may  be 
waived  by  it:  Phoenix  In$.  Co.  y.  Lanring^  15  Neb.  494;  Schono* 
fnan  y.  Western  etc.  Ine.  Co,^  16  Neb.  404;  N^raeka  and  Iowa 
In$.  Co.  y.  Chrislienaen^  29  Neb.  672;  26  Am.  St  Rep.  407.  We 
adhere  to  these  decisions.  In  each  of  those  cases,  however, 
ihe  waiver  of  the  terms  of  the  policy  was  made  by  an  agent 
who  had  authority  to  so  bind  the  company.  In  this  case  it  is 
^)ontended  that  the  policy  in  express  terms  limits  and  restricts 
the  authority  of  the  local  agent  in  waiving  the  conditions  of 
the  policy.  In  addition  to  the  provisions  of  the  policy  set  out 
in  the  defendant's  answer,  it  contains  this  clause:  '*  The  use  of 
general  terms,  or  anything  less  than  a  distinct  specific  agree* 
ment,  clearly  expressed  and  indorsed  on  this  policy  and  signed 
by  a  duly  authorised  agent  of  this  company,  shall  not  be  con* 
strued  as  a  waiver  of  any  printed  condition  or  restriction 
herein,  and  no  notice  to,  and  no  consent  or  agreement  by,  any 
local  agent  shall  affect  any  condition  of  this  policy  until  such 
consent  or  agreement  is  indorsed  hereon  in  writing.^ 

It  is  insisted  by  the  plaintiffs  that,  notwithstanding  the  ex« 
press  terms  of  the  policy,  Drebert  had  power  to  consent  by 
parol  to  the  subsequent  insurance.  Such  authority  is  not  to 
be  found  in  the  printed  conditions  of  the  policy.  On  the  con* 
trary,  the  parties  expressly  stipulate  that  ^  no  notice  to,  and 
consent  or  agreement  by,  any  local  agent  shall  affect  any  con* 
dition  of  the  policy  until  such  consent  or  agreement  is  indorsed 
hereon  in  writing.''  This  language  is  clearly  a  direct  limita* 
tion  upon  the  power  of  the  local  agent  to  bind  the  company 
after  the  delivering  of  the  policy.  He  was  only  authorized  to 
waive,  change,  or  modify  the  policy  in  a  specified  manner. 
The  parties  agreed  that  no  notice  to  the  local  agent  should 
affect  the  conditions  of  the  policy.  The  notice  given  to  the 
agent  of  the  procuring  of  other  insurance  did  not,  therefore^ 
bind  the  company.  To  hold  that  it  did  would  be  to  ignore  the 
plain  contract  of  the  parties.  Had  the  local  agent  conveyed 
the  information  to  the  managing  oflScer  of  the  company,  doubt* 
less  the  defendant  would  have  been  bound,  for  unquestionably 
an  officer  or  agent  of  the  defendant  whose  powers  are  not  lim* 
ited  can  waive  the  terms  of  the  policy  without  indorsing  the 
same  thereon  in  writing.    It  cannot  be  questioned,  however, 
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thai  an  inaoranoe  company,  aa  well  aa  an  individual,  maj 
limit  or  restrioi  the  powers  of  its  agent,  and  when  such  reatrio- 
tions  are  known  to  the  person  dealing  with  the  agent,  the  com- 
pany is  only  bound  by  the  acts  of  the  agent  performed  within 
the  scope  of  the  authority  conferred:  HavenB  r.  Home  In^  Co,^ 
111  Ind,  90;  dO  Am.  Rep.  689;  CUaver  v.  Traim^  Im.  Co.^  65 
Mich.  527;  8  Am.  St.  Rep.  908;  RumM  y.  Cedar  Rapids  Ins. 
Co.,  78  Iowa,  216;  Hartford  F.  Ins.  Co.  v,  Wilcox,  67  111.  182; 
TIankins  v,  Rockford  Ins.  Co.^  70  Wis.  1;  Knudson  y.  ffeMa  F. 
Ins.  Co.^  75  Wis.  198;  Cleaver  v.  Tradert^Ins.  Co.,  71  Mich.  414; 
15  Am.  St.  Rep.  275;  Merserau  v.  Phcenix  Mut.  Life  Ins.  Co.^  66 
N.  Y.  274;  Cladding  y.  California  etc.  Ins.  Co^^  66  CaL  6;  Enos 
V.  Sun  Ins.  Co.^  67  Gal.  621. 

In  Cleaver  v.  Traders^  Ins.  Co.,  65  Mich.  627,  8  Am.  St  Bepu 
908,  the  policy  provided  that  "if  the  insured  shall  procure  any 
other  or  further  insurance  upon  the  property  insured  with- 
out the  consent  of  the  company  written  upon  the  policy,  the 
policy  shall  become  Yoid."    The  policy  also  contained  this 
provision:  "  It  is  further  understood,  and  made  park  of  this 
contract,  that  the  agent  of  this  company  has  no  authority  to 
waive,  modify,  or  strike  from  the  policy  any  of  its  printed  con- 
ditions; •  •  •  •  nor,  in  case  this  policy  shaU  become  void  by  re»» 
son  of  the  violation  of  any  of  the  conditions  thereof,  has  the 
agent  power  to  revive  the  same.''    After  the  delivery  of  the 
policy,  on  representation  of  the  agent  issuing  the  same  that  it 
would  be  all  right,  additional  insurance  was  placed  on  the  prop- 
erty.  The  consentof  the  company  to  the  taking  of  theaddilional 
insurance  was  not  indorsed  on  the  policy.    The  supreme  court 
of  Michigan  held  that  the  defendant  was  not  estopped  to  deny 
its  liability.    It  is  stated  in  the  opinion  of  Mr.  Justice  Morse 
that  ^'  when  the  policy  of  insurance,  as  in  this  case,  contains 
an  express  limitation  upon  the  power  of  the  agent,  such  agent 
has  no  legal  right  to  contract  as  agent  of  the  company  with 
the  insured,  so  as  to  change  the  conditions  of  the  policy,  or  to 
dispense  with  the  performance  of  any  essential  requisite  con- 
tained therein,  either  by  parol  or  writing;  and  the  holder  of  the 
policy  is  estopped,  by  accepting  the  policyi  from  setting  up  or 
relying  upon  powers  in  the  agent  in  opposition  to  limitationa 
and  restrictions  in  the  policy/' 

In  Knudson  v.  HeUa  Fire  Ins.  Co.,  75  Wis.  198,  the  policy 
contained  the  usual  stipulation  found  in  insurance  policies,  re* 
quiring  the  assured,  in  case  of  loss,  to  render  to  the  company 
proofs  of  loss  within  thirty  days.    No  proo&  of  loss  were  evsr 
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famislied  the  company,  the  insured  claiming  that  the  tami 
were  waiTcd  by  parol.  The  policy  also  provided  that  "agents 
have  DO  authority  to  make  any  verbal  agreement  whatever  for 
or  on  behalf  of  this  company,  and  this  company  will  not  be 
liable  for  any  snch  agreement  except  such  as  shall  be  indorsed| 
signed,  and  dated  in  writing  on  this  policy.^  The  court  held 
that  the  verbal  waiver  of  a  condition  in  the  policy,  by  the  local 
agent  who  issued  the  same,  is  void. 

A  policy  of  insurance  contained  a  provision  that  the  prop* 
erty  insured  should  not  be  encumbered  without  the  written 
oonaent  of  the  secretary  of  the  insurance  company.  After- 
wards the  insured  mortgaged  the  property,  the  local  agent 
agreeing  to  waive  the  conditions  of  the  policy  prohibiting  such 
mortgage.  Suit  was  brought  upon  the  policy,  and  the  supreme 
court  of  Wisconsin  held  that  the  attempted  waiver  by  the  local 
agent  did  not  bind  the  company:  Eankin$  v.  Roetfard  In$. 
Co^  70  Wis.  t. 

We  have  carefully  examined  the  cases  cited  by  the  defend- 
ants in  error,  and  find  that  while  many  of  them  are  based  upon 
policies  containing  some  of  the  provisions  found  in  the  policy 
in  this  case,  yet  the  policies  in  none  of  the  cases  cited  in  brief 
of  counsel  contain  an  express  stipulation  limiting  the  legal 
effect  of  a  notice  given  by  the  insured  to  the  local  agent  One 
of  the  strongest  cases  cited  by  plaintiffs  is  Oan$  v.  Si.  Paitl 
J^.  A  M.  Ins.  Oo.^  43  Wis.  108;  28  Am.  Rep.  685.  That  policy 
contained  a  stipulation  that  it  should  be  void  if  the  building 
should  become  unoccupied  without  the  consent  of  the  company 
indorsed  on  the  policy.  The  agent  who' issued  the  policy  was 
informed  before  the  fire  that  the  building  was  unoccupied,  and 
knew  that  it  remained  so  until  it  burned.  The  company  re- 
fused to  pay  the  loss,  because  no  consent  was  indorsed  on  the 
policy.    The  policy  also  contained  these  conditions:  — • 

'^The  use  of  general  terms,  or  anything  less  than  a  distinct 
specific  agreement,  clearly  expressed  and  indorsed  en  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein. 

^  It  is  further  understood,  and  made  a  part  of  this  contract, 
that  the  agent  of  this  company  has  no  authority  to  waive, 
modify,  or  strike  from  this  policy  any  of  its  printed  conditions, 
nor  is  his  assent  to  an  increase  of  risk  binding  upon  the  com- 
pany until  the  same  is  indorsed  in  writing  on  the  policy  and 
the  increase  premium  paid." 
The  court  held  that  notice  to  the  agent  was  notice  to  the 
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company.  The  court  in  the  opinion  sajs:  ^  We  find  no  stipn* 
latioo  in  the  contract  limiting  or  attempting  to  limit  the  legal 
efTeot  of  notice  to  the  agent  The  limitations  therein  con- 
tained go  only  to  the  acts  of  the  agent  He  may  not  vary, 
modifyi  or  strike  out  the  printed  conditions  of  the  policy, 
nor  assent  to  an  increase  of  risk,  unless  the  same  Is  indorsed 

on  the  policy  and  the  increased  premium  paid But 

there  is  no  stipulation  that  notice  to  the  agent  of  a  fiusi  relat- 
ing to  the  policy  shall  not  operate  as  notice  to  the  company. 
What  would  be  the  legal  effect  of  such  a  stipulation  we  avs 
not  called  upon  to  determinci  and  do  not  determine.** 

The  difference  between  the  provisions  of  the  policy  in  the 
Wisconsin  case  and  those  in  the  case  before  us  is  apparent 
In  our  case  it  is  expressly  provided  that  no  notice  to,  and  no 
consent  or  agreement  of,  any  local  agent  should  afRsct  any 
condition  in  the  policy  until  such  consent  or  agreement  is  in* 
dorsed  thereon.  This  language  limits  the  effect  of  a  notice 
given  to  the  local  agent,  and  of  his  authority  to  waive  any  of 
the  terms  of  the  policy. 

In  this  case  it  is  not  shown  that  the  company  had  any  notice 
that  the  local  agent  had  been  notified  of  the  additional  in- 
surance. The  testimony  offered  by  plaintiffs  to  prove  that 
Drebert  the  local  agent,  consented  by  parol  to  the  additional 
insurance  before  it  was  written,  and  was  notified  afterwards 
that  it  had  been  written,  was  insufficient  to  bind  the  defend* 
ant  without  showing  that  such  facts  were  brought  to  the  knowl* 
edge  of  the  company.  It  follows,  from  the  views  already  ex- 
pressed, that  instructions  7,  8,  and  9,  given  by  the  court  on 
its  own  motion,  should  not  have  been  given. 

It  is  believed  that  the  second  paragraph  of  the  reply,  though 
not  a  model  pleading,  alleges  sufficient  facts  to  avoid  the  de- 
fense stated  in  the  answer.  The  substance  of  that  part  of  the 
reply  is,  that  prior  to  the  taking  out  of  the  additional  insur* 
ance  the  defendant  had  notice  thereof  and  consented  thereto^ 
with  a  full  knowledge  of  all  the  facts.  The  language  used  does 
not  suggest  that  the  local  agent  gave  such  consent  The  fair 
construction  of  the  allegation  is,  that  the  proper  officer  or 
agent  of  the  defendant  was  notified.  The  evidence,  however, 
fails  to  sustain  the  allegation.  The  other  averments  of  the 
reply,  as  to  what  was  said  by  Drebert  after  the  additional  in- 
surance was  written,  do  not  state  sufficient  facts  to  constitute 
a  waiver  of  the  conditions  of  the  policy. 

It  is  urged  that  the  reply  states  facts  inconsistent  with  the 


Sept.  1890.]    Geamah  Insubancs  Co.  v.  Hsibuk.  411 

aTermeiits  of  the  petition.  The  answer  pleaded  a  breach  on 
the  part  of  the  plaintiflb  of  certain  atipnlatiooa  contained  in 
the  policy.  The  replj  alleged  mattere  showing  a  waiver  of 
these  conditions  by  the  company.  The  plaintiflb*  pleadings 
axe  consistent. 

The  plaintifBi,*  open  die  trial,  introduced  testimony  to  show 
that  the  yalne  of  the  property  insured  at  the  time  of  the  fire 
was  at  least  three  thousand  dollars.  To  show  that  the  yalue 
at  the  time  was  not  so  large,  the  defendant  put  in  eyidence  the 
proob  of  Ices  made  by  the  plaintiffs  to  the  Orient  Insuranoe 
Company,  in  which  they  placed  the  total  value  of  the  property 
insured  at  the  time  of  the  fire  at  $1,66478. 

The  courti  in  the  thirteenth  paragraph  of  the  charge,  in* 
structed  the  jury  that  'Hhe  measure  of  damages  is  the  £Bdr  mar* 
ket  yalue  of  the  goods  destroyed  at  the  time  and  place  of  the 
fire.*'  This  is  the  correct  rule  where  the  loss  equals  or  exceeds 
the  total  amount  of  insurance  upon  the  property  destroyed* 
The  insurance  on  the  property  in  all  three  of  the  companies 
amounted  to  two  thousand  four  hundred  dollars.  The  policy 
in  suit  provides  that  ^  in  case  of  any  other  policies,  whether 
made  prior  or  subsequent  to  the  date  of  this  policy,  the  in- 
sured shall  be  entitied  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained  than  the  sum  hereby  bears  to 
the  whole  amount  of  the  policies  thereon.''  Under  the  evl* 
dence,  the  jury  could  have  found  that  the  total  value  of  the 
property  destroyed  was  only  $1,564.78,  which  was  much  less 
than  the  entire  insurance.  The  jury  should  therefore  have 
been  instructed  that  if  they  found  that  the  loss  was  less  than 
the  whole  insurance,  the  plaintiffs  were  not  entitled  to  recover 
a  greater  part  of  the  loss  than  the  sum  covered  by  the  policy 
in  suit  bears  to  the  total  amount  of  insurance. 

A  point  was  made  on  the  trial  in  the  lower  court  that  the 
plaintiffs  were  not  the  owners  of  the  policy  at  the  commence- 
ment of  the  suit  On  the  question  of  the  assignment  of  the 
policy  the  evidence  was  conflicting.  The  instructions  given  at 
the  defendant's  request  fairly  submitted  this  branch  of  the 
case  to  the  jury. 

The  other  errors  complained  of  are  either  disposed  of  by  the 
views  herein  stated,  or  are  such  as  will  not  be  likely  to  arise 
on  a  new  trial  of  the  case,  and  therefore  will  not  be  noticed  in 
this  opinion. 

The  judgment  of  the  dbtrict  court  is  reversed,  and  the  case 
remanded  for  further  proceedings. 


412  Frahs  f.  Youiia  [Nebnidc% 

IimniAirci  ^  LxmTATXoir  on  Fowbk  ov  Aasirr. «—  An 
maj  limit  the  pow«r  of  iti  «0ent^  and  wImd  fitiiaHoiw  an 
■ottoool  tha—iuwd,  mdho  loMti  on  iay  «el  ia  MBtw  of  ledi  Haittd 
ho  doM  10  at  hit  perils  ITeUart  t.  Aole /m.  Ox,  19  Or.  861)  9>  Am.  8t» 
809,  and  note;  CkaiMr  t.  Traden'  /m.  Off.,  65  Mieh.  SS7;  8  Am.  81. 
908,  and  note;   WWohu  ▼.  BkOe  Im.  Ox,  43  Minn.  177. 

iHsinuKOB  —  Waitxb  or  OoNDmoH  by  Aosmt. — If  aa  agonA 
ity  only  to  eoUoit  intnranoe  and  iwae  the  poliof*  with  ao  antherity  to 
or  waive  any  of  ite  oondition%  wairer  by  him  ia  roid,  and  it  will  bo 
that  the  amored  had  knowledge  of  the  terma  of  the  polioys  BmrUngiom  /afc 
Co.  V,  Oibbont,  43  Kan.  16;  19  Am.  St  Rep.  118^  and  note;  Bad  ro&  /ml 
▼.  BIuiMf  76  Tex.  653.    There  are,  howoTor,  oasee  aflfarming  thai  aa 
agent  aathoriaed  to  take  riaka  and  iaeno  polkieo  haaan&orityto 
parol  a  eondition  hi  a  poliogr  lanod  by  hims  GnbU  t«  ATova 
aa»  108  ]f  •  a  47i|»  »  Am.  8k  Bop.  6%  and 
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SoBOOL  Bnnior— MvHicoPAL  CoBro&4no«fl.^AB  omaalied  aekool 
triet^  with  powerto  enoand  be  eaed,  ie  merely  a ^miifoorporatioa 
for  odnoatiooal  pipeaeib  Mui  ia  nol^  atriotly  apeakiagv  a  mnnioipal 
poration. 

Qvnons  or  School  Distbiot — Oath  w  Omoi.— Sohool  diatriol 

are  not  mnnioipal  offioers,  and  therefore  are  not  reqnired  to  take  am  oatli 
of  offioe^  in  the  abaenoe  <^  expreaa  pforiaion  of  law  to  that  aOeelL 

80BOOL  Omons  —  AoanfTAVoB  ov  Qmoa— Ovvubb  mi  Jubb— Tac 
OAiror. — A  peraon  eleoted  to  an  offiea  in  a  aehool  diatriok  who^  failii^ 
lo  file  hia  written  aooeptanoe  thereof  aa  required  by  law,  immodiata^ 
ontera  npon  the  diaoharge  of  the  dntioa  of  hia  offioe^  and  performa  all 
anoh  dnbtea  required  of  him  by  law  for  more  than  a  year  without  objec- 
tion, thereby  beeomea  an  oAoer  d$Jmn,  and  ao  vaeaney  oxiatB  en  ^tmria^ 
of  hia  failaio  to  file  hia  aooeptanoe. 

Beei(m  and  Root^  for  the  plaintiff  in  error. 

B.  8.  Ramteg  and  Pclk  JSroMort,  for  the  defendant  in  error. 

NoBVALy  J.  On  the  eighteenth  daj  of  September,  1889,  the 
ooantj  attorney  of  Cass  Countj  having  consented  theretOi  the 
relator  filed  in  the  district  court  of  said  conntj  an  informa* 
tion,  in  the  nature  of  a  quo  v>arranto^  to  trj  the  right  of  the 
respondent  to  the  office  of  moderator  of  school  district  No.  6 
of  Cass  County. 

It  is  alleged  in  the  petition,  that  on  the  fourth  day  of  Aprils 
1887,  the  relator  possessed  all  the  qualifications  required  by 
law  to  entitle  him  to  hold  the  office  of  moderator  for  said 
school  district;  that  at  the  annual  school  election,  held  oq 
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said  day  in  said  school  districti  the  relator  was  elected  to  the 
oflSce  of  moderator  for  said  school  district  for  the  term  of  three 
years  from  said  date;  that  immediately  thereafter  he  entered 
upon  the  discharge  of  the  duties  of  said  office  as  moderator, 
3nd  continaed  to  discharge  the  duties  thereof,  bj  presiding  at 
school  district  meetings  of  said  district,  countersigning  war- 
rants and  orders  on  the  county  and  school  district  treasurers 
for  moneys  belonging  to  said  district,  and  performing  all  and 
singular  the  duties  imposed  by  law  on  moderators  of  school 
districts;  that  the  relator  oonUnued  to  discharge  the  duties  of 
moderator  of  said  district  for  the  period  of  two  years,  and  has 
one  year  of  his  said  term  of  office  to  serve  from  and  after  the 
second  Monday  of  July,  1889,  and  that  he  has  not  removed 
from  said  district,  nor  has  he  resigned  said  office  of  moderator. 
The  petition  further  alleges  that  the  respondent,  Benjamin 
F.  Frans,  on  or  about  the  second  Monday  of  July,  1889,  and 
from  thence  continually  hitherto,  without  any  legal  warrant, 
claim,  or  right,  has  used  and  exercised,  and  still  does  unlaw- 
fully  use  and  exercise,  and  pretends  to  discharge,  the  duties 
of  the  office  of  moderator  in  said  school  district  No.  6  for  the 
aforesaid  term  of  office  of  the  relator,  and  claims  to  be  the 
moderator  of  said  district  in  place  of  the  relator.    The  relator 
prays  judgment  that  the  respondent  be  ousted  from  said  office, 
and  that  the  relator  be  declared  entitled  to  the  same. 

For  answer  to  the  petition,  the  respondent  '*  denies  that  the 
relator  was  elected  to  the  office  of  moderator  of  said  school 
district  in  the  year  1887;  but  alleges  the  truth  to  be  that  at 
the  annnal  meeting  of  said  district,  in  April,  A.  D.  1888,  the 
relator  was  elected  to  the  office  of  moderator  of  said  district, 
but  that  he  failed  to  qualify  or  to  file  his  written  acceptance 
of  said  office  in  the  time  required,  or  at  any  other  time;  and  so 
respondent  charges  that  relator  never  was  modera>tor  dejure 
of  said  districti  but  that  he  assumed  to  act  and  did  act  as 
moderator  of  said  district  from  said  meeting  in  April  until  the 
regular  annual  meeting  of  said  district  in  June,  1889,  at  wliich 
time  the  respondent  was  duly  elected  to  the  office  of  modera- 
tor of  said  district  for  two  years,  and  that  he  duly  qualified  as 
such  moderator  and  entered  upon  the  discharge  of  the  duties 
of  said  office,  and  that  he  now  holds  such  office  by  virtue  of 
such  election  and  qualification.*' 

A  general  demurrer  was  filed  to  the  answer,  which  was  sus- 
tained, and  a  judgment  of  ouster  was  entered  against  the  re* 
spondent    That  decision  is  assigned  for  error. 
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It  is  inristed  bj  tbe  respondent  that  tbe  relator  was  not  an 
officer  de  jun^  becaase  be  never  took  the  osaal  oath  of  offioe, 
and  failed  to  file  with  the  director  of  the  school  diatriot  his 
written  acceptance  of  the  oflSce  of  moderator. 

It  it  conceded  by  the  respondent  that  the  school  law  oon* 
tains  no  provision  requiring  a  person  elected  to  the  office  of 
moderator  of  a  school  district  to  take  an  oath  of  office.     Boi 
it  is  claimed  that  section  1  of  chapter  10  of  the  Compiled  Stat- 
utes requires  school  district  officers  to  take  the  nsnal  oath  of 
office.    That  section  provides  that  *^  all  state,  district,  ooantj, 
precinct,  township,  municipal,  and  especially  appointed  ofll- 
oers,  except  those  mentioned  in  section  1,  article  14,  of  the  oon- 
ititution,  shall,  before  entering  upon  their  respective  duties, 
take  and  subscribe  the  following  oath,  which  will  be  indorsed 
upon  their  respective  bonds,*'  etc.    The  word  *' district,''  mm 
used  in  this  section,  refers  solely  to  judicial  di^^trict  officers, 
and  unless  school  district  officers  are  municipal  officers,  it 
is  apparent  that  they  are  not  controlled  by  the  provisions 
of  said  section.     While   the   law  makes   every  oiganiied 
school  district  in  this  state  a  body  corporate  with  power  to 
sue  and  be  sued,  yet  they  are  merely  quari  corporations,  created 
for  the  purpose  of  education,  and  are  not,  strictly  speaking, 
municipal  corporations.    The  officers  of  all  incorporated  vil- 
lages, towns,  and  cites  are  municipal  officers,  and  it  is  to  these 
ofiBcers  that  the  word  *' municipal  **  refers:  1  Dillon  on  Muni- 
cipal Corporations,  sec.  10;  Beaeh  v.  Leahy ^  11  Kan.  28.    We 
are  clearly  of  tbe  opinion  that  school  district  officers  are  not 
required  to  take  an  oath  of  office. 

Did  the  failure  of  the  relator  to  file  his  written  acceptance 
of  the  office  within  ten  days  create  a  vacancy  in  the  office? 
Section  8  of  subdivision  8  of  the  school  law  reads  as  follows: 
**  Within  ten  days  after  the  election,  these  several  officers 
shall  file  with  the  director  a  written  acceptance  of  the  office  to 
which  they  shall  have  been  respectively  elected,  which  shall 
be  recorded  by  said  director.''  The  section  contains  no  pro* 
vision  that  the  office  shall  become  vacant  if  the  acceptance  is 
not  filed.  In  this  respect  it  differs  from  section  5  of  subdi- 
vision 14  of  the  same  act,  relating  to  the  qualification  of  tbe 
members  of  the  board  of  education  in  cities.  Said  section  5 
provides  that  the  failure  to  take  and  subscribe  the  usual  oath 
of  office  creates  a  vacancy.  Section  15  of  chapter  10  of  the 
Compiled  Statutes  declares  that  if  any  person  elected  to  office 
shall  fail  to  execute  and  file  bis  bond  within  tbe  time  fixed 
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bj  law,  InB  office  thereupon  ipso  feieto  becomes  yacant  It  la 
OTident  that  it  was  not  the  intention  of  the  legielatore  that  the 
failure  of  a  school  district  officer  to  file  his  acceptance  should 
create  a  yacanc j. 

The  object  and  purpose  of  the  law  requiring  school  district 
officers  to  file  written  acceptance  was  to  apprise  the  public 
that  the  person  elected  intended  to  discharge  the  duties  of  the 
office.  The  pleadings  show  that  the  relator,  immediately  after 
his  election,  entered  upon  the  performance  of  the  duties  of 
moderator,  by  presiding  al  school  district  meeting^,  counter* 
signing  orders  on  the  county  and  school  district  treasurer  for 
moneys  belonging  to  his  district,  and  discharging  all  other 
duties  required  of  him  by  law  for  more  than  one  year,  without 
objection  from  any  one.  This  was  as  much  an  acceptance  of 
the  trust  as  would  haye  been  the  filing  of  a  written  acceptance. 
The  relator  therefore  was  a  de  jure  officer,  and  no  yacancy  ex* 
isted  at  the  time  the  respondent  was  elected.  The  judgment 
of  the  district  court  was  right,  and  is  affirmed. 


OoRPOBATioira  ^  Sebool  ditferioto  are  ^iiail  wnponiloiiit  QaMif.  Dmik§^ 
S  M«t  646;  89  Am.  Dm.  7B0t  and  note)  Ai^r^m  T.  Jbtei^  11  Mt.  SS7|  S6 
Am.  Dee.  6S1,  and  note. 

DmoBBS  DB  Juaa  — >  Who  abi.  — Panona  aleetad  to  oflba  who  haTa  faflad 
to  qualify,  or  to  aasame  tha  fnootjona  of  the  offiea^  ara  In  no  aanaa  offioafa  d% 
fmt:  8taU  ▼.  BMl^  21  Wia.  SSO;  91  Am.  Deo.  474.  An  oflloer  d€  Jure  ia 
ene  who  is  in  all  reapeeti  lagaUy  i^polntad  and  qnaliiied  to  asarilaa  tiia  oOoat 
Flpfumikr.  PdkKUt,  17  Oona.  686;  44  Am.  Daa^  674^ 
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MuNidVAL  OoBro&4TiOH8— Yaoatiov  OF  Stbbr  — fiUu  m  Yisuam» 
Land.  —  A  dtj,  poeaeaaing  tha  abaolnta  title  to  ita  sttaota  and  the  power 
to  ▼aoata  thaoit  may,  vpoa  regularly  vacating  a  atreot  iSar  tha  pnhUo  good, 
and  altar  a  tandar  ol  fair  danwgaa  to  tha  abutting  ownan^  grant  or  aall 
tha  land  thna  raoatad  to  priTata  partiaa*  Tha  title  timrato  doaa  nal 
rerert  to  the  ahutting  ownaia. 

M vmoiPAL  OoBroBATious — Taoatiov  of  9nnr  —  DAiuaas — PaistTMF* 
Tnm.  —  Wlmra  n  oity,  poaBoeaing  the  power,  Taoatea  one  of  ita  atraaH 
the  abutting  ownon  ara  antitlad  to  damagea  for  tha  injury  anatainod 
thereby;  and  if  one  of  tliam  anataina  apeoial  injury*  in  axoaaa  of  thai 
■affered  by  tha  oommnnity  at  largOi  Im  ia  entitled  to  damagea  tharaforf 
bat  it  will  be  preanmed,  in  the  abaenoe  of  evidenoe  to  the  oontraiy,  tluil 
the  damagea  tendered  by  the  dty  are  adequate  for  that  purpoaa. 

WUliam  E.  Healey  and  M.  S.  Lindsay^  for  the  appeUant. 
Jokn  L.  W^btUr^  for  the  appellee. 
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Cobb,  C.  J.  Th^  appellant  alleges  that  on  June  .26, 1886, 
he  was  the  owner  in  fee  of  lots  1  and  2  of  block  ll,  of  McCor- 
mick's  addition  to  the  city  of  Omaha;  that  on  February  8, 
1887,  the  appellee,  without  legal  authority,  vacated  the  pub- 
lic street  No.  29,  in  said  addition,  between  blocks  9, 10, 11,  and 
12,  and  o£fered  the  same  for  sale;  to  enjoin  which  the  appel- 
lant brought  this  suit  in  the  district  court  of  Douglas  County 
against  the  city  of  Omaha,  which  upon  final  hearing  and  trial 
was  dissolved,  and  the  petition  dismissed. 

The  answer  of  the  defendant  sets  up  that  on  February  8, 
1887,  the  mayor  and  council  duly  passed  an  ordinance  declar- 
ing that  part  of  Twenty*ninth  Street  between  Farnam  and 
Howard  Streets,  in  McCormick's  Addition,  vacated;  that  prior 
thereto  three  disinterested  freeholders  of  the  city  were  duly 
appointed  to  assess  the  damages  to  the  respective  property 
holders  abutting  and  adjacent  to  the  street  so  vacated,  and 
such  appraisers  duly  assessed  such  damages,  and  the  respect- 
ive amounts  were  duly  tendered  to  the  respective  property 
holders  so  damaged;  that  prior  to  vacating  said  part  of  aaid 
street,  defendant  extended  Twenty-ninth  Avenue  in  a  straight 
line  from  Howard  to  Farnam  Street,  and  through  said  MoCor- 
mick's  Addition,  and  as  so  extended  lies  a  short  distance  west 
of  the  property  in  the  plaintiff's  petition  described,  and  is  one 
of  the  main  thoroughfares  of  the  city,  and  that  the  extension 
furnished  a  safe  and  convenient  way  of  travel  for  the  plaintiff, 
and  for  the  public,  in  place  of  that  part  of  the  street  vaoatedi 
and  as  a  substitute  therefor;  that  prior  to  the  vacation  thereof, 
defendant  duly  extended  Twenty-eighth  Street  in  a  straight 
line  from  Howard  Street  to  Farnam  Street  through  said  addi* 
tion,  which  extension  lies  a  short  distance  east  of  the  property 
of  the  plaintiff  described,  and  is  one  of  the  main  thorough- 
fares  of  the  city,  and  that  the  extension  furnished  a  safe  and 
oonvenient  way  of  travel  for  the  plaintiff  a^d  fiwr  tha  pobUo^ 
in  place  of  tba^  part  of  Twenty-ninth  Street  vaoaled,  and  as  a 
substitute  therefor;  that  the  vacating  of  said  part  of  Twenty- 
ninth  Street  and  the  extending  of  Twenty-ninth  Avenoe  and 
said  Twenty-eighth  Street  were  acts  for  tha  oae  and  benefit  of 
the  plaintiff,  and  were  for  the  public  good. 

The  plaintiff's  reply  denies  the  allegations  of  the  answw. 

The  cause  was  submitted  to  the  court  on  the  pleadings  and 
evidence.  The  court  found  for  the  defendant,  dismissing  the 
petition,  from  which  the  plaintiff  appealed  to  this  court 

Sections  104  and  105  of  chapter  14  of  the  Complied  Statutes 
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I^ovide  for  the  laying  out  of  oitiet,  villaget,  and  additions 
thenelOi  into  lota,  fiiMto,  alleys,  and  squares,  by  the  owners  or 
proprietors  of  land,  the  platting  of  the  same,  and  the  aoknowl- 
«dging  and  reoording  of  the  plats  thereof;  and  section  106  pro* 
▼idee  thai  *'  the  acknowledgment  and  recording  of  suck  plat  is 
equiTalent  to  a  deed  in  fee-simple  of  such  portion  of  the  prem* 
Imnb  platted  as  is  on  such  plat  set  apart  for  streets  or  oih$t 
public  use,  or  as  is  thereon  dedicated  to  charitable^  religious, 
<ir  educational  purposes/' 

Some  years  ago,  in  writing  the  opinion  in  the  case  of  Omaha 
-etc,  IL  R.  Co.  T.  Roger$t  16  Neb.  117»  I  made  a  thorough  exam* 
inatfon  of  the  adjudicated  cases  of  the  states  baying  statutory 
provisions  similar,  or  nearly  so,  to  oar  own  above  cited,  and 
eame  to  the  conclusion  that  the  fee*simple  title  to  the  streets 
of  cities  or  villages,  which  passes  by  virtue  of  the  acknowIed|^ 
meat  and  recording  of  the  plats,  passes  to  and  vests  in  th^ 
city  or  village. 

Section  66  of  chapter  12  a  of  the  Oomplied  Statutes  provides 
as  follows:  ^'The  mayor  and  council  shall  have  power  •  .  •  • 
to  provide  for  the  opening,  vacating,  widening,  and  narrowing 
of  streets,  avenues,  and  alleys  within  the  city,  under  such  re- 
strictions and  regulations  as  may  be  provided  by  law."  This 
provision  relates  to  cities  of  the  metropolitan  class,  but  there 
is  also  a  similar  provision  relating  to  cities  of  the  first  class. 

The  provision  of  statute  first  above  quoted  is  identical  with 
that  of  a  statute  of  Iowa.  That  state  also  has  a  provision  of 
statute  nearly  identical  with  that  last  above  cited.  Under 
these  statutes  questions  nearly  similar  to  the  one  at  bar  have 
been  several  times  before  the  supreme  court  of  that  state.  The 
•case  of  Dempsey  v.  City  of  Burlington^  66  Iowa,  688, 1  am  un- 
able to  distinguish  in  principle  from  the  case  at  bar.  It  is 
true,  the  case  appears  to  have  been  contested,  not  so  much 
upon  the  want  of  power  on  the  part  of  the  city  to  vacate  the 
alley  in  question  and  convey  the  land  thus  vacated,  as  the 
form  in  which  it  was  sought  to  be  done.  Yet  the  court 
squarely  decided  the  question  of  power  to  grant  the  vacated 
ground  to  a  private  person,  as  well  as  to  vacate  the  alley. 

The  case  of  ManhaUtown  v.  Forney^  61  Iowa,  678,  involves 
the  same  principle  as  the  above,  and  was  decided  the  same 
way.  While  I  am  inclined  to  follow  these  cases  as  far  as  is 
necessary  to  a  decision  of  the  case  at  bar,  yet,  in  so  far  as  it 
was  the  purpose  and  object  of  the  city  authorities  of  Des  Moines 
and  Marshalltown,  respectively,  in  vacating  the  alley  involved. 
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to  enable  themselves  to  grant  away  the  yaoated  ((round,  I 
would  not  follow  them,  as  I  think  that  the  sale  or  granting  of 
snch  ground  by  the  city  could  only  be  done  as  an  incident  tt^ 
the  power  to  open  and  vacate. 

In  the  case  of  WiUiafM  v.  Oary^  78  Iowa,  194,  the  court 
in  the  opinion  says,  after  speaking  of  the  several  cases  abov» 
cited,  and  others:  ''While  in  none  of  the  cases  heretofore 
determined  by  this  court  are  the  facts  similar  to  those  in 
the  case  at  bar,  yet  the  power  of  the  city,  in  a  proper  case,  to 
vacate  a  street  has  been  several  times  affirmed.  Such  power 
is  clearly  conferred  by  statute.  Under  it  the  power  to  narrow,, 
widen,  or  vacate  a  street  is  practically  unlimited,  when  it  is 
exercised  for  the  public  good,  and  yet  it  cannot  be  arbitrarily 
exercised  under  the  pretense  that  the  public  good  requires  it» 
While  this  is  true,  it  is  subject  to  equitable  control,  and  there* 
fore,  to  a  large  extent,  each  case  must  be  determined  in  accord* 
ance  with  its  own  particular  facts.  An  abutting  lot-owner, 
cannot  arbitrarily  object  to  the  vacation  of  a  street,  or  a  part  of 
a  street,  nor  can  he,  upon  slight  grounds,  prevent  the  accom* 
plishment  of  that  which  is  a  material  benefit  to  the  general 
public;  and  the  conclusion  of  the  city  council  will,  ordinarUy  at 
least,  be  conclusive  as  to  the  question  whether  the  vacation  of 
a  particular  street  is  for  the  public  good.  This  being  so, 
the  question  is,  whether  the  plaintiffs  will  be  materially 
damaged.  That  they  will  be  damaged  to  some  extent  will  be 
conceded;  but  no  tangible  property  belonging  to  them  will  be 
taken  or  appropriated  for  the  public  benefit.  In  a  city  or 
other  community,  at  least  some  rights  of  an  individual  must 
be  subordinate  to  the  general  good." 

In  the  case  at  bar  the  action  is  an  equitable  one,  and  the 
remedy  sought  is  a  perpetual  injunction  to  prevent  a  sale  of  the 
vacated  ground  by  the  city,  or  its  interference  with  the  plain-^ 
tiff  in  his  enjoyment  of  the  same  as  an  open  street.  Plain- 
tiff does  not  question  the  method  by  which  the  city  has  sought 
to  vacate  the  street,  or  to  sell  the  ground,  but  attacks  its  power 
to  do  either,  and  proceeds  upon  the  theory  that  it  not  having, 
the  power  to  vacate  the  street  remains  open,  notwithstanding, 
the  vacating  ordinance  and  the  assessment  and  tender  of  dam- 
ages to  the  abutting  property  holders.  The  question,  as  pre* 
sented  by  the  pleadings,  admissions,  and  evidenoe,  is,  I  think, 
fully  answered  by  the  statute  which  confers  upon  the  olty  the^ 
power  to  vacate  streets. 

Doubtless  residence  property  in  a  dty  may  be,  and  ofken  is,. 
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■o  Bltiiated  in  faspeot  to  oiher  streeta  that  to  vacate  a  certain 
street  immediatoly  fronting  thereon  would  inflict  an  irrepara- 
Ue  iDJiii7»  and  as  tnoh  might  be  enjoined.    But  such  case  is 
noi  presmted  hers.    At  the  same  timoi  it  must  be  conceded 
that  the  vacation  of  Twenty-ninth  Street,  as  the  parties  call 
it^  or  Twenty-eighth  Street,  as  it  is  marked  on  the  exhibit, 
would  be  an  especial  damage  to  the  property  of  the  plaintiff, 
not  shared  in  by  the  property  of  the  city,  or  of  McCormick^s 
Addition  generally.    The  city  concedes  this  by  providing  for 
the  appraisement  and  tender  of  such  damages,  and  the  ap- 
praisement of  the  damages  sustained  by  some  fair  and  ade- 
quate method|  and  its  payment  by  the  city  to  the  plaintiff  is 
doubtless  the  relief  to  which  the  plaintiff  was  entitled.    This 
relief  he  was  entitled  to  upon  the  vacating  of  the  street,  which 
right  is  inconsistent  with  any  on  his  part  that  the  title  to  half 
of  the  street  reverted  to  him  upon  its  vacation,  as  well  as  any 
right  to  use  the  vacated  ground  as  a  street.    So  that  it  all  de- 
pends upon  the  right  of  the  city  to  vacate  the  street,  a  right 
given  by  the  letter  of  the  statute;  and  I  know  of  no  reason 
through  whioh  it  should  not  be  made  continuous  and  effective. 
The  judgment  of  the  district  court  is  affirmed. 

HuHWATB— VACAnvo  SnuoTB.  -*  Hm  legislature  may  anthoiiie  manioi. 
pal  oorporaiioiie  to  Taoate  or  diaoontinae  atreete  or  highways:  Meffer  ▼.  Teu- 
topoUSf  ISl  HL  668:  The  eity,  in  Taoating  a  street,  mnst  act  in  the  way  pre- 
•oribed  by  atstnte:  Mitter  v.  Oorkma,  42  Minn.  SSI.  If  a  street  ia  Taoated, 
the  adjaming  proprieton  in  whom  the  fee  of  the  street  is  yested  hare  a  right 
to  mm  the  land  it  had  oooapied  aa  their  own,  the  parfy  on  either  side  not 
extending  hia  dominion  beyond  the  oenter  of  the  street:  Foul  ▼.  Carver,  24 
Pki  St  907|  64  Am.  Deo.  649,  and  note. 

HieswAn^DAMAon  iob  YACATnio  Sraivr.  —A  person  through  whose 
kad  aa  estabUshad  highway  is  sought  to  be  Taoated  is  entitled  to  reoeire 
aa  ho  may  sostiln  by  the  Taoatioiu  Osol  t.  QHioft^  127  Ind.  477| 
▼•  jyte  CbMta.  74  Mieh.  668L 
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BCvnoFUi  Ctai<Qft4Tionii  — Trb  9rATim  o?  LnoTATioifB  nun  for  aaA 
against  eiliai^  towiUi  aad  aAool  dbtriete,  as  wall  as  for  and  against  ia- 
dlTidnalo. 

llAmMLifOB-^BrATim  ov  LnntAswira  iLauMir.-«-A  ptasaadiag  Vy  iwim* 
la  an  a«lmi  at  Uwt  aad  maf  ba  harrad  by  tha  atatata  of  luniiar 


Maitdamiib— 9rATun  o?  LniiTATXoirs  AOAivar.  —  A  proceeding  by  iium* 
dbmiis  to  oompel  pnblio  offioera  to  perform  a  pab&e  daty  la  within  tha 
•pantiao  of  a  itatata  of  liaitatioaa  whlob  apfiiaa  to  all  dmw  1^ 
ba  nuida  tba  graniid  of  an  aotum  at  law,  in  wbatevar  form  they  nmy  ba 
pfsssntad,  altbongb  aneh  statnta  does  not  expressly  indiide  a  proooedin^ 

Dawe$  and  Fo9$^  tat  tlie  relator.  | 

Of.  M.  Lafnbert9onf  kft  the  reepondenta  | 

CoBB|  0.  J.    The  Chemical  National  Bank  of  New  York 
Oityy  as  relator,  filed  its  petition  August  31,  1888,  for  a  per- 
emptory writ  of  mandamui  to  oompel  the  school  board  of  dis- 
trict No.  9,  of  Sherman  County,  to  report  the  indebtedness  of 
gaid  district,  and  the  rate  and  amount  of  taxes  required  to 
pay  the  same,  to  the  county  clerk  and  the  county  commis- 
sioners, commanding  them  to  levy  a  tax  upon  all  the  taxable 
property  of  the  citizens  of  said  district  to  pay  such  indebted- 
ness, or  to  pay  one  third  thereof  the  first  year  ensuing,  and  aa 
equal  amount  annually  until  the  whole  be  paid;  and  command* 
ing  the  county  treasurer  to  collect  and  retain  the  same  in 
special  fund,  and  as  often  as  $100  should  be  collected,  to  pay 
over  the  same  to  the  clerk  of  the  supreme  court,  to  be  by  him 
paid  to  the  relator,  on  account  of  two  certain  school  district 
bonds,  lawfully  issued  by  said  distrid  and  held  by  the  relator, 
numbered  6  and  8  respectirely,  for  1600  each,  dated  July  1, 
1874,  payable  in  six  years  from  date,  with  interest  at  ten  per 
cent  per  annum,  amounting  in  all  to  12,105,  for  the  assess- 
ment, collection,  and  payment  of  which  demand  had  been 
duly  made,  which  demand  has  been  neglected  and  refused  by 
said  district  board  and  said  county  officers,  and  no  part  thereof 
hag  been  paid,  except  such  interest  coupons  as  became  due 
prior  to  January  1,  1879^  which  were  paid. 

The  defendants  appeared  and  demurred  to  the  petition,— 
1.  That  it  fails  to  state  a  cause  of  action;  2.  That  the  cause 
of  action  is  barred  by  the  statute  of  limitations,  or  did  not  ao* 
croe  within  five  years  next  preceding  the  filing  of  the  petition. 
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The  rdator  daima  fhat  tlM  defendante  admit,  hj  defDurrer, 
thB  faele  sal  up  in  the  petitfofi;  that  district  No.  9  is  a  duly 
organised  aehool  district;  that  It  borrowed,  by  legal  methods, 
fbe  money  represented  by  the  bonds  Noe.  6  and  8,  used  it  for 
Mhool  purposes  within  and  for  the  district,  and  paid  the  inte^ 
Mt  due  prior  to  January  1, 1889. 

It  contends  that  the  demurrer  should  be  overruled,  because 
^there  is  no  doubtful  question  of  the  statute  of  limitations  not 
Ytmning  against  this  cause  of  action  in  any  former  decisions 
<f  this  ooart,  as  claimed  by  defendants.^'  That  the  distinction 
between  a  school  district  warrant  for  money  due,  and  a  school 
district  bond  negotiated  fbr  the  loan  of  money,  is  plain  and 
evident,  and  ought  not  to  be  subject  to  the  operation  of  the 
atatute  of  limitations,  fbr  the  reason  that  the  warrant  can  only 
be  drawn  upon  ftinds  already  provided  and  remaining  in  the 
treaaory,  and  the  bonds  are  issued  as  the  obligation  of  the  dis- 
trict to  pay  that  amount  at  a  fbture  day,  on  the  public  faith 
of  the  officers,  and  upon  the  presumption  that  they  will  do 
their  duty  in  levying  and  collecting  taxes  in  order  to  pay  the 
bonds  according  to  their  legal  purport.  It  contends  that,  un* 
der  sections  645-648  of  the  Code,  mandamus  should  always 
issue  where  the  right  to  require  performance  of  the  act  is  clear, 
and  where  no  other  specific  remedy  is  provided;  and  contends 
ftarther,  that  it  is  an  established  doctrine  in  the  construction 
of  statutes  of  limitation  that  cases  within  the  reason  and  not 
within  the  words  of  the  statute,  as  in  this  instance,  are  not 
barred,  but  may  be  considered  as  omitted  cases  in  the  act,  the 
legislature  not  deeming  it  proper  to  limit  them. 

In  support  of  the  application,  the  relator's  counsel  cites  the 
decisions  of  the  supreme  courts  in  several  states.  In  Smith  v. 
Lockwood^  7  Wend.  241,  it  was  held,  in  the  state  of  New  York, 
in  the  year  18S1,  ^'that  the  statute  of  limitation  is  not  a  bar 
to  every  action  of  debt,  but  only  to  those  brought  for  arrearages 
of  rent,  or  founded  upon  any  contract  without  specialty;  and 
that  the  settled  construction  of  the  statute  is,  that  it  applies 
solely  to  actions  of  debt  founded  upon  contracts  in  fact,  as 
distinguished  from  those  arising  from  construction  of  law.'' 

In  Ba9$  V.  BasBj  6  Pick.  862,  it  was  held  in  Massachasetts, 
in  1828,  in  an  action  between  merchants,  on  an  account  for 
goods  sold  and  delivered,  that  although  in  a  case  in  New  York 
{CoiUr  V.  Murray^  6  Johns.  Ch.  522),  Chancellor  Kent  had  re- 
viewed the  authorities,  and  had  come  to  the  conclusion  that 
merchants'  accounts  are  within  the  statute  where  there  is  no 
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Itam  widiin  liz  yearsi  yet  in  a  case  reported  {MandeviUe  V. 
IFibofiy  6  Oranch,  15),  the  court  maintained  the  contrary  doo* 
trine;  and  as  the  language  of  the  Massachusetts  statute  is 
clear,  the  court  will  ground  its  decision  upon  it.  The  words 
of  the  statute  are:  ''AH  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise 
between  merohants,  their  factors  or  servants,  shall  be  com- 
menced within  the  time  limited.  Such  accounts  are  not  witliin 
the  statute.  This  is  the  most  natural  construction,  and  the 
only  one  the  words  of  the  statute  will  allow.'' 

In  Jordan  y.  i2oUfi«cn,  15  Me.  167,  the  suit  was  an  action 
of  debt  on  a  judgment  of  the  supreme  court  of  New  Brunswiok, 
British  Province,  rendered  in  1818,  to  which  was  pleaded  the 
general  issue  and  the  statute  of  limitations.  The  court  held 
"  that  the  obligation  is  not  a  debt  grounded  upon  any  lending 
or  contract  within  the  meaning  of  the  statute;  but  looking  to 
the  oonsideration  of  the  judgment,  we  find  it  founded  upon  an 
express  contract,  but  one  excepted  from  the  operation  of  the 
statute,  being  rendered  upon  a  note  in  writing  for  the  payment 
of  money,  attested  by  a  witness.''  Judgment  was  for  the  plain- 
tiff, in  the  year  1888. 

In  Keith  v.  E$tiU^  9  Port  689,  the  action  was  brought  on 
a  judgment  of  the  county  court  of  Franklin  County,  Ten- 
nessee, rendered  in  1820.  The  statute  of  limitations  was 
pleaded,  the  plaintiff  demurred,  and  the  court  overruled  the 
demurrer.  The  supreme  court,  in  1840,  Ormond,  J.,  said:  ^'I 
should  be  willing  to  rest  the  decision  on  the  construction  of 
our  statute,  that  the  framers  of  the  act  by  the  word  '  contract ' 
did  not  oontemplate  judgments,  and  that  it  is  a  ea$us  omium. 
The  contrary  opinion  has  only  been  supported  on  the  ground 
that  a  foreign  judgment  is  merely  prima  fctcie  evidence  of  a 
debt;  but  the  judgments  of  our  co-states,  rendered  on  service 
of  process,  are  conclusive  evidence  of  the  debt  when  sought  to 
be  enforced  in  any  other  state."  From  this  opinion  Qoldth  waite^ 
one  of  the  justices,  dissented,  and  said,  in  his  judgment,  the 
plea  interposed  was  a  complete  bar  to  the  action. 

In  BedM  t.  Janney^  4  Oilm.  193,  the  supreme  court  of  Illi- 
nois, in  the  year  1847,  held  that  it  was  then  a  well-established 
doctrine  that  oases  wi^n  the  reason,  but  not  within  the  words, 
cf  the  statute  of  limitation  are  not  barred,  but  may  be  consid* 
erad  as  omitted  oases  which  the  legislature  had  not  deemed 
pioper  to  limit" 

In  the  case  of  Oarland  v.  ScoUj  16  La.  Ann.  143,  it  was  luld 
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by  the  sapreme  court  of  that  state,  in  1860,  that  '*  statutes  pi^ 
pranriptioii  and  limitation  ooald  not  be  extended  from  ona 
action  to  another,  nor  to  analogoos  caseSy  beyond  the  striot 
letter  of  the  law." 

It  will  not  be  disputed  that  anciently^  from  1550  to  1800, 
and  aubeequently,  the  views  and  arguments  offered  by  the. 
relator's  counsel  in  this  case,  and  the  precedents  cited  by  bim^ 
in  their  own  day,  were  the  accepted  rule  and  authority  as  to 
the  significance  and  force  of  the  writ  of  mandamus.  But  those 
days  are  past»  and  the  economy  of  the  law  has  enlarged  the 
nila.  It  has  been  extended  in  this  instance,  as  in  many  other 
remodies,  and  mandamiWy  from  a  prerogative  writ  of  the  crown 
or  the  Btate  to  enforce  an  oflScial  duty,  has  modernly  come  to 
be  an  action  at  law  involving  all  the  merits  of  the  inquiry. 
Hence  demurrer  is  entertained  to  the  relator's  information. 

The  important  question  raised  by  the  demurrer  is  that  of 
the  statute  of  limitations  applicable  to  the  cause  of  action  de- 
scribed by  the  relator. 

It  was  given  out  from  this  court,  as  early  as  1870,  in  the 
case  of  Brewer  v.  Otoe  OaufUy^  1  Neb.  882,  that  "the  section 
of  the  Code  of  Civil  Procedure  providing  that '  an  action  upon 
a  specialty,  or  any  agreement,  contract,  or  promise  in  writing, 
or  foreign  judgment,  can  only  be  brought  within  five  years 
after  the  cause  of  action  shall  have  accrued,'  applies  as  well 
to  actions  where  counties  or  other  municipal  corporations  are 
parties  as  between  private  persons,  the  law  recognizing  no  dis- 
tinction in  suitors,  but  applying  the  same  rule  to  all."  The 
relator's  oause  of  action  would  seem  to  be  within  this  rule  unr 
der  four  of  the  conditions  mentioned. 

In  the  case  of  May  r.  School  DiHrict^  22  Neb.  205,  3  Am.  St 
Bep.  286,  this  rule  was  maintained.  The  plaintiff  sued  on  a 
warrant  for  seventy-five  dollars,  dated  September  9, 1879,  pay« 
able  eighteen  months  after  date.  More  than  five  years  had 
elapsed  after  the  maturity  of  the  warrant  before  suit  was  com* 
asenoed.  The  statute  of  limitations  was  applied,  and  it  was 
lield  that  **  the  maxim,  Lapse  of  time  is  no  bar  to  the  rights  of 
the  sovereign,  applies  only  to  a  sovereign  state,  and  not  to 
monidpal  corporations  deriving  their  powers  from  the  state, 
although  their  powers,  in  a  limited  sense,  are  governmental; 
and  thus  it  appears  that  the  statute  runs  for  and  against  cities, 
towns,  and  school  districts  in  the  same  manner  that  it  does  for 
and  against  individuals." 
Arguments  need  not  be  prolonged  in  support  of  this  propo- 
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rftfoD.    Bhaf  bten oonaider^d and MtUed:  Oitig rf CimeinncUi 
▼.  Emm,  5  Ohio  St  694;  CUy  ^f  OincinnaU  t.  Fint  Prmh. 
Ckwnhf  8  Ohkv  S08|  M  Am.  Dm.  718;  Lan$  v.  JT^nnedy,  IS 
Ohio  St  42;  School  D%reetor$  v.  Ooorges,  50  Mo.  194;  ftffifi^- 
hmkpori  t.  i8m<f/i^  22  Me.  445;  OUmofUo  t.  Ander$oit^  46  Miss. 
Ml;  Xvoiw  T.  Efio  Ootitily,  66  Pa.  St.  226;  Si.  Ckarioo  CraiiJgr 
T.  PowMf  22  Ma  626;  66  Am.  Deo.  687;  Callaway  Cotmly  ▼« 
JVoB^y,  81  Mo.  898;  Ahomatky  t.  Dennis,  49  Mo.  469;  Pimenimi 
T.  5an  FraneiMO,  21  CaL  851 ;  Clarh  v.  /oimi  Cdy,  20  Wall. 
088;  De  Cordova  y.  OaloeiUm,  4  Tex.  470;  UndorhiU  t.  TruoUsm 
oU,,  17  CaL  172;  Baker  v.  JoiUiwm  Oe.,  88  Iowa,  161;  2  Dillon 
on  Municipal  Corporations.  «ec.  668. 

The  question  ef  the  statute  of  limitations  to  be  applied  to 
municipal  corporations  was  again  considered  in  this  oomrti  io 
July,  1888,  in  ttie  case  of  the  ViUage  of  Arapahoe  v.  Albeo^  24 
Neb.  242,  8  Am.  St.  Rep.  202,  and  it  was  held  that  '<  the  stat- 
ute will  run  against  a  warrant  issued  bj  the  propw  authorities 
of  a  village,  and  the  warrant  will  be  barred  in  five  years  frooa 
the  time  it  becomes  due'*;  citing  the  decision  in  the  case  of 
Brewer  t.  Otoe  County^  1  Neb.  382. 

And  again,  in  the  case  of  School  Disiriei  v.  First  National 
Bank,  19  Neb.  89,  the  district  bonds  of  the  plaintiff  in  error, 
the  cause  of  action  sued  upon,  were  signed  by  the  moderator, 
director,  and  treasurer  of  the  school  district,  dated  October 
16, 1878,  registered  the  28d  following,  and  issued  by  the  die* 
trict  afker  the  latter  date.  To  one  of  the  bonds  for  two  bun* 
dred  dollars,  due  October  1, 1876^  there  was  pleaded  the  statute 
of  limitations,  tlie  action  having  been  commenced  July  26, 
1882,  and  there  being  evidence  and  indorsements  on  the  bond 
of  the  payment  by  the  county  treasurer  of  interest  thereon, 
March  22,  1878, 125;  April  80,  1878,  $60.25;  June  15, 1878, 
$64;  it  was  held  that  such  evidence  was  competent  to  take  the 
bond  out  of  the  operation  of  the  statute  of  limitations,  which 
otherwise  would  have  barred  the  action. 

If  it  be  insisted  that  limitation  is  not  to  be  applied  to  ma$^ 
iamue  as  to  the  duties  of  municipal  officers,  it  is  answered 
that  section  2  of  title  1  of  the  form  of  civil  actions  of  the  Code 
of  Civil  Procedure  declares  that  "the  distinction  between  a^ 
tions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits  heretofore  existing,  are  abolished,  and  io 
their  place  there  shall  be  hereafter  but  one  form  of  action, 
which  shall  be  called  a  civil  action,"  the  complainant  to  be 
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known  as  the  plaintiff^  and  the  adveraarf  at  the  defendant  in 
the  case. 

In  consonance  with  this  provision,  U  was  held  in  the  case  of 
8tate  T.  Lancaster  Oo.^  18  Neb.  22S,  that  '*  a  mandamw^  under 
onr  practice,  is  an  action  at  law,  and  is  reviewable  only  on 
error,  and  not  by  appeal.**  This  decision  would  appear  to 
aettle  all  the  important  qnestioDS  contended  for  by  the  conn- 
■el  for  the  relator,  against  his  expressed  views.  Nor  is  the 
dedeion  inconsistent  with  the  modem  rule  of  mandamus  In 
this  country. 

In  the  case  of  CinnfMWwwXth  v.  DmnUtm^  24  How.  66,  as 
early  as  1860,  the  chief  justice  of  the  United  States,  after  re* 
marking  that  ^  the  court  is  sensible  of  the  importance  of  this 
ease,  and  of  the  great  interest  and  gravity  of  the  questions  in- 
volved in  it  which  have  been  raised  and  fully  argued  at  the 
bar,"  held  ^  that  a  writ  of  v^ndamus  does  not  issue  in  virtue 
of  any  prerogative  power,  and  in  modem  practice  is  nothing 
iBore  than  an  ordinary  action  at  law  in  cases  where  it  is  the 
appropriate  lemedy.''  This  application  was  for  a  writ  of  man* 
icmuB  to  compel  the  defendant  to  deliver  up  to  the  custody  of 
the  plaintiff  the  body  and  person  of  one  Willis  Sago,  indicted 
of  the  offense  of  seducing  and  enticing  Charlotte,  a  slave  of 
0.  W.  Nuckols,  to  leave  her  master  and  escape  into  Ohio. 
The  cause  of  action  was  ftilly  inquired  into,  and  the  writ  de- 
nied: KendaU  v.  OhUed  States,  12  Pet.  616. 

This  new  view,  if  it  may  be  called  so,  has  been  so  well  set- 
tled, and  so  apparently  proper,  that  our  brother  Maxwell  in 
his  work  has  adopted  it,  and  said  that  **  in  modern  practice 
mandamus  is  nothing  more  than  an  action  at  law  between 
the  parties'':  Maxwell's  Pleading  and  Practice,  729.  And 
while  this  principle  cannot  be  misunderstood  in  this  state,  it 
does  not  seem  to  be  less  common  to  others.  In  the  case  of 
Dement  v.  Bohker,  126  111.  189,  it  was  held  '*  that  mandamus 
was  an  action  at  law,  to  be  governed  by  the  same  rules  of  plead- 
ing as  in  other  actions,  and  was  within  the  limitation  act  which 
provided  that  *  all  actions  founded  upon  any  judgment  shall 
be  commenced  within  sixteen  years  after  the  cause  of  action 
accrued,  and  not  thereafter.* "  The  supreme  court  of  Dlinois 
held,  farther,  that  the  defense  of  this  statute  was  good,  and  said 
that  *'  obviously  this  proceeding  was  comprehended  within  the 
term  '  action '  used  in  the  statute  ":  Peoria  County  v.  Oordon, 
82  111.  487. 

Mr.  J.  L.  High,  in  his  important  work  on  extraordinary 
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remedies,  sea  855,  lays  it  down,  that  in  cases  where  the  aid 
of  mandamuB  is  sought  to  compel  public  officers  to  draw  tbair 
warrant  for  the  payment  of  money,  ^  the  right  to  relief^  in  this 
class  of  cases,  may  be  barred  by  the  statute  of  limitations.* 
That  we  belieye  to  be  this  case,  and  we  hold  broadly  tiiat  oor 
statute  of  limitations,  although  confined  in  terms,  applies  tp 
all  claims  that  may  be  made  the  ground  of  action  at  lair,  in 
whatever  form  they  may  be  presented;  the  same  falling  witliin 
the  meaning  and  purport  of  section  16  of  the  code  when  not 
falling  within  any  other. 

It  does  not  seem  doubtful,  from  the  precedents  and  author!* 
ties  cited,  that  the  demurrer  in  this  case  is  well  taken,  and 
that  the  statute  of  limitations  is  a  bar  to  the  writ,  whioh  ia  do- 
nied,  at  the  costs  of  the  relator. 

Writ  denied.  ^_^^^ 

MavioiTAL  Ck>BPOBAnoH8^STATirTB  OF  LncrTATiORS. — Hm  •Msis  eC 
limitations  mii3  in  favor  of  ▼ilUget  and  eitiM:  Arapakm  T.  Attm,  M  Hiebw 
242;  8  Am.  St.  Rep.  202,  and  note,  in  whieh  oases  are  oolleetedi  Dmka  Onm^ 
▼.  Jonea,  51  Ark.  624;  Foxwarthp  T.  (%  t/ffoitmgi,  2t  Kab.  772.  Iha  ataS- 
ate  also  mus  against  manioipal  oorporatione:  Wetiem  Ltmatk  Atgkam  T.  MU* 
/er»  29  W.  Va.  326;  6  Am.  St.  Rep.  044,  and  note;  Clt^ i^ UtueaimeT.  CUeev* 
etc  R*y  Co.,  79  Iowa,  645;  OIndnnaU  ▼.  FhU  Avrffterfcm  Okmtk,  80liio^  808; 
82  Am.  Deo.  718,  and  extended  note. 

Mamdamub — Statotb  ov  Lni iTAnova  •—  A  delay  for  OMMe  tiun  rix 
to  domand  payment  of  township  warrants,  or  to  apply  for  mamdmm»  to 
pel  such  payment,  will,  if  unexplained,  bar  snoh  relief:  Amry  ▼•  TtumiMp  ^ 
Krahow,  73  Mich.  622.    The  statute  of  limitations  applies  to  all 
whsther  at  law  or  in  eqnityi  Bargk  t.  8moeH  87  Ky.  6lL 
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PO  NUBASKA,  <88L] 

Smipnovs— HsAD  ov  Fakilt— Dxtorgid  HusBum^Whon  Irasbsad 
and  wife  are  diToroed,  and  the  enstody  of  their  minor  oUldrsn  is  giyea  to 
her,  bnt  he  oontinaes  to  famish  means  for  the  support  of  such  oliildren, 
bs  is  the  head  of  a  family,  and  entitled  to  the  boMAI  of  the  ezemptien 
laws. 

SzmPTiovs.  — LiBRABT  AVD  iMTLiMBim  OV  A  TmowauomAL  Mam  an  ex* 
empt  from  exeontion,  whether  he  is  the  head  of  a  family  or  not. 

B.  V.  Clark,  and  SuUivan  and  Beed§r^  far  the  plaintiff  in 
error. 

W.  F.  Criiehfidd  and  M.  V.  Moudy,  Ibr  the  defbndant  in 
error. 

Maxwell,  J.    On  September  14,  1886^  the  plaintiff  in  error 
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WAS  the  sheriff  of  Nanoe  Coimtyi  and  had  fiir  ooUeotiim  aa 
execation  issaed  out  of  the  district  court  of  Buffalo  County 
against  M.  V.  Moudy,  the  defendant  in  error.  Moudy  was  a 
practicing  lawyer  of  Nance  County,  and  the  execution  was 
leried  upon  his  law  library  and  other  pn^ierty  used  by  him 
in  the  practice  of  bis  profession*  Moudy  gave  a  redelivery 
bond  to  the  sheriff  and  retained  possession  of  the  property 
levied  upon. 

In  April,  1887,  the  plaintiff  in  error  sought  to  sell  the  prop- 
erty upon  which  the  levy  had  previously  been  made,  when 
Moudy  alleged  that  he  was  the  head  of  a  family,  and  filed  an 
inventory  of  his  assets  with  the  sheriff,  who  refused  to  recog- 
nise his  right  to  the  benefit  of  the  exemption  law.  Moudy 
thereupon  commenced  an  action  to  enjoin  the  sale,  and  also 
one  to  cause  the  sheriff  to  appraise  and  set  aside  the  property 
ui>  exempt.  Both  actions  were  commenced  March  80,  1888| 
and  were,  on  the  motion  of  defendant  in  error,  subsequently 
consolidated.  A  temporary  injunction  was  granted,  which, 
on  final  hearing,  was  made  perpetual,  and  at  the  same  time  a 
peremptory  writ  of  fnandamui  was  awarded  against  Roberts, 
and  the  property  appraised  and  awarded  to  Moudy. 

The  testimony  tends  to  show  that  in  the  year  1875  Moudy 
was  married  in  Wyoming  Territory;  that  two  children  were 
the  fruit  of  this  marriage.  In  the  year  1878  or  1879  his  wile 
ntomed  to  her  father's  home  in  Wyoming,  taking  the  children 
with  her,  and  in  1880  she  procured  a  divorce  from  her  bus- 
Wnd,  and  in  the  decree  was  awarded  the  custody  of  the  chil- 
dren. Moudy  testifies,  however,  that  he  has  continued  to 
ftmnsh  means  for  the  support  of  his  children.  There  is  no 
denial  of  this  testimony  in  the  reoord,  except  such  as  may  be 
inferred  from  the  decree  of  divorce.  There  is  testimony,  there- 
fore, tending  to  show  that  he  is  the  head  of  a  family,  and  enti* 
M  to  exemption  under  the  statute. 

Under  section  680  of  the  code,  "the  library  and  implements 
^  any  professional  man  **  are  exempt,  wbetiier  he  is  the  head 
ofa&mily  ornot. 

Nearly  all  the  property  levied  upon  in  this  case  was  such  as 
pertained  to  Moudy's  law  oflSoe.  and  was  exempt  under  the 
statute. 
The  judgment  of  the  court  below  is  right,  and  is  aflirmed. 

bncpnom.  —  Who  it  head  of  family  within  the  meaning  of  the  ezemptliMl 
^wi,  see  note  te  Seattm  t.  MarshnU,  99  Am.  Deo.  S84;  extended  note  to  ITodf 
▼*  Jmrn^  SI  Am.  Deo.  686^93,  in  whioh  the  anbjeot  is  foUy  diMmaaed. 
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i«-ljnuBr  ▲««  Toou  or  YMtanoviL  Haw.  ->TIm 
lwBit«rt«(  AlftwyvistsaDpt  froM  «zaeottBab  vador  *  itetoto  whioh  •zempto 
th«  proper  tools  and  implommtool  *piofMiioiuil  nuui:  ilAraAooi  ▼.  DotwyoH; 
78  Iowa»  111;  5  Am.  8k  Rep.  66S.  Tho  toolo  ol  a  dentist  ere  exempt  froai 
«xecatioQ:  Maaum  t.  i^erro^  17  Ukk.  132;  t7  Am.  Deo.  191,  mad  note; 
Indod  note  It  JDtaw  ▼•  I^ifMMlHfk  tl 
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{I0NBIBASKA«M1] 

DuML  —  Av  WHonaakAMOB  m  Amr  Rioht  to  oe  InTBawr  nr  Laud  wMeh 
may  niboiot  Ie  third  penoub  to  the  dimiaatum  of  the  Talae  of  the  land, 
and  not  inoenatotettt  with  the  passmg  of  the  fee  In  it  by  deed. 

Dbds— bonuBAMi-^PAMrr^WAU.  AoBmmm.— -A  eorenant  by  the 
ownetofE  lotto pajE  portion  of  the  eeet  of  a  partj-will  ereoted  thereon, 
te  tho  erent  that  it  la  need  hj  him»  la  a  ooTonant  and  enonmbranoo 
whieh  nuu  with  the  land,  and  it  binding  opon  hia  grantee.  It  therefore 
oonatitiitee  a  broaoh  of  the  oorenaiiti  hi  hfadeed  agahiat  ononmbraooea. 

Itank  — Oofmm  aaitmr  bovmouirawhi  adeed  ooren  thoeemnknown 
aawell  oa  thoeo  kaowa  to  tho  granlie  aft  tiM  time  of  hia  porchaee. 

Found  and  Bmrr^  for  the  plalntiflb  in  error. 
0.  P.  Jfofofii  for  the  defondant  in  error. 

NoETAii,  J.  On  the  eighth  day  of  May,  1886,  the  defend- 
ant, Milton  F.  Lamaater,  waa  the  owner  of  lots  7  and  8,  in 
block  40,  in  {he  eity  of  Lincoln,  and  B.  W.  Baldwin  and  O. 
8.  Baldwin  were  the  owners  of  lot  9,  in  said  block.  On  said 
day  the  said  Lamaster  and  the  Baldwins  entered  into  the  fol* 
towing  contract  for  a  party-wall  between  said  lota  8  and  9:  — 

**  Artidea  of  agreement  made  and  conclnded  this  eighth  day 
of  May,  1886,  by  and  between  K.  W.  Baldwin  and  O.  8.  Bald- 
win, party  of  the  flrat  part,  and  Milton  F.  Lamaater  party  of 
the  second  part,  witnesseth:— 

**  That  whereas  said  parties  of  the  first  part  are  the  owners 
of  lot  9,  block  40,  in  the  dty  of  Lincoln,  in  the  county  of  Lan- 
eaater,  and  state  of  Nebraska;  and  whereas  said  party  of  the 
second  part  is  the  owner  of  lot  8,  block  40,  in  the  said  city  of 
Unodn,  which  lot  jdns  said  lot  9,  belonging  to  said  fint  par- 
ties, on  the  west  dde;  and 

**  Whereas  said  first  parties  contemplate  building  upon  their 
said  lot  9  a  three-story  brick  store-boilding,  and  one  wall  of 
which  wonld  lie  along  the  west  of  said  lot,  adjacent  to  said 
lot  8,  belonging  to  the  party  of  the  second  part,  — 

^Now,  therefore,  it  is  hereby  mutually  covenanted   and 
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■gr<inl|  by  and  betwtaD  the  parties  hefeaotOy  that  iaid  Snt  par- 
ties shall  baild  said  wall  so  that  the  center  of  the  saine  shall 
bs  upon  the  dividing  line  between  said  lots  8  and  9,  in  said 
Wodk  40^  in  the  eity  of  lineoln,  Lancaster  County,  Nebraska, 
and  that  the  same  shall  be  and  remain  a  party-wall  for  the 
commoii  use  of  the  parties  hereunto, 

*^  And  it  is  ftirther  agreed  that  said  parties  shall  construct 
said  wall  in  a  good,  durable,  and  sufficient  manner,  the  wall 
sf  basement  being  one  foot  ten  inches  in  thieknees»  with  a 
iMitiiig  of  concrete  one  foot  thick  by  three  feet  wide,  and  a 
isoting  of  large  stone  upon  this;  that  the  wall  of  the  first  story 
shall  be  torn  bricks  or  sixteen  inches  in  thickness,  and  that 
the  remainder  of  wall  shall  be  three  bricks  or  thirteen  inches 
in  thickness;  that  said  wall  shall  contain  flues  properly  built 
and  arranged  for  the  accommodation  and  use  of  the  party  of 
the  second  part;  that  there  shall  be  at  the  height  of  each  story 
proper  joist  holes  left  in  said  wall,  and  in  the  west  side  thereof^ 
for  the  accommodation  of  the  party  of  the  second  part,  and 
that  said  holes  shall  be  filled  with  brick  set  on  end,  so  they  can 
be  taken  out  when  required,  and  that  said  holes  shall  be  mads 
directly  opposite  to  the  ends  of  the  joists  of  said  building  to  be 
erected  by  the  parties  of  the  first  part.  It  is  also  further 
agreed  that  in  case  said  first  parties  do  not  build  on  the  whole 
ef  said  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  said  lot,  and  if  at  any  time  either  of  the  parties  here- 
unto desires  to  extend  sa|d  party-wall,  they  shall  be  at  liberty 
to  do  the  same,  subject  to  all  the  terms  and  conditions  of  this 
eontraot  as  to  thickness  and  character  of  wall,  and  as  to  the 
rights  and  privileges  of  both  parties  hereunta 

^  It  is  also  mutually  agreed  that  when  the  party  of  the  seo» 
ond  part  shall  join  to  or  make  use  of  said  party-wall  he  shall 
pay  to  first  parties  for  the  same  a  sum  not  exceeding  the  first 
eost  ihereoi^  or  the  portion  thereof  so  used,  to  be  determined  at 
that  time  by  two  disinterested  persons  or  arbitrators,  one  to  be 
diosen  by  the  party  of  the  first  part  and  one  by  the  party  of 
the  second  part,  and  in  case  of  disagreement  these  two  arbi* 
trators  shall  choose  a  third  person  as  referee,  and  the  decision 
of  these  /hres  persons  as  to  the  value  of  said  wall  shall  be 
finaL 

**  And  in  ease  of  the  extension  of  said  party-wall  by  either 
of  the  parties  hereunto,  then  the  other  party  shall,  upon  his 
joining  to  or  using  said  wall,  pay  to  the  party  building  the 
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■ama  one  half  tfie  valae  thereof^  the  same  to  be  determined  aa 
hereinbefore  provided. 

'^  It  ie  farther  agreed  by  and  between  the  parties  hereunto 
that  the  several  coyenants  and  agreements  herein  contuned 
shall  extend  to  and  be  binding  upon  their  seTsral  heirsi  mx/eo^ 
ntorSy  and  administrators  and  assigns. 

^  In  witness  whereof^  we  have  set  onr  hands  this  seventli 
day  of  May,  1888. 
**  In  presenoe  of 

*Party  of  the  first  part: 

**  G.  8.  BALDwnr. 
«•  B.  W.  Baldwik. 

*Par^  of  the  second  part: 

**  M.  P,  Lamastmu** 

The  above  eontract  was  duly  acknowledgedi  and  on  the 
nineteenth  day  of  May,  1886,  was  recorded  in  the  county  clerk's 
office  of  Lancaster  County.  During  the  year  1886  the  Bald- 
wins erected  a  brick  building  on  lot  9,  and  in  pursuance  of  the 
above  agreement,  constructed  a  party-wail  on  the  line  between 
lots  8  and  9,  one  half  of  the  wall  resting  on  each  of  said  lota. 

On  February  19, 1887,  Lamaster  sold  and  conveyed  to  Car* 
los  C.  Burr  and  Lionel  C.  Burr  said  lots  7  and  8.  The  deed 
contains  the  following  covenants: — 

**Tbe  said  Milton  F.  Lamaster  does  hereby  covenant  with 
said  Carlos  C.  Burr  and  Lionel  C.  Burr,  and  their  heirs  and 
assigns,  that  he  is  lawfully  seised  of  said  premises;  that  they 
are  free  from  encumbrance;  that  he  has  good  right  and  lawfal 
authority  to  sell  the  same;  and  said  M.  F.  Lamaster  does 
hereby  covenant  to  warrant  and  defend  the  title  to  said  prem« 
ises  against  the  lawful  claims  of  all  persons  whomsoever." 

Afterwards,  the  Burrs  erected  a  six-story  stone  building  on 
the  lots  purchased  by  them,  but  did  not  use  said  party-walL 
The  plaintiffs  brought  this  suit  for  damages,  claiming  that  the 
party-wall  agreement  and  the  party-wall  constructed  by  the 
Baldwins  constituted  a  breach  of  the  covenants  in  the  deed. 
The  judgment  of  the  district  court  was  for  the  defendant. 

The  main  question  presented  by  the  record  is,  whether  the 
party-wall  agreement  and  the  party-wall  erected  in  pursuance 
thereof  constituted  a  breach  of  the  covenants  of  the  deed 
against  encumbrances. 

An  encumbrance  is  defined  to.  be  any  right  to  or  interest  in 
land  which  may  subsist  in  third  persons,  to  the  diminution  of 
the  value  of  the  land,  and  not  inconsistent  with  the  passing  of 
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ttfee  fee  in  it  by  the  deed  of  conyeyance:  1  Boav.  Law  Diet.  784; 
S  OreenL  Ev.,  sec.  242;  FriU  y.  Putey^  31  Minn.  868;  Preicoit  y. 
3Vtteman,  4  Mass.  630;  8  Am.  Dec.  246. 

By  the  contract  entered  into  between  Lamaster  and  the 
Baldwins,  the  latter  were  authorized  to  oonstract  one  half  of 
the  party-wall  on  the  yacant  lot  owned  by  Lamaster,  and  he 
ixyvenanted  for  himself,  his  heirs  and  assigns,  to  pay  the  Bald- 
wins the  one  half  of  the  cost  of  the  wall  wheneyer  he  should 
make  use  of  the  same.    This  agreement  gaye  the  Baldwins  an 
interest  in  the  nature  of  an  easement  in  the  Lamaster  lot,  and 
constituted  an  cDCumbrance.    The  obligation  to  pay  a  portion 
of  the  cost  of  the  wall  was  not  merely  a  personal  coyenant 
binding  upon  Lamaster,  but  was  a  burden  which  ran  with  the 
land,  and  bound  his  grantees  to  pay  for  one  half  of  the  wall  if 
they  used  the  same.    It  was  a  charge  upon  the  lot  conyeyed 
to  the  Burrs,  and  until  it  was  used  by  them  the  Baldwins  had 
a  Tight  of  property  in  the  wall. 

In  Savage  y.  Masofiy  3  Cush.  500,  the  action  was  brought  for 
a  breach  of  coyenants  against  encumbrances.    In  an  agree- 
ment of  partition  of  real  estate  between  the  owners,  it  was 
■tipulated  that  the  center  of  the  party-walls  of  each  brick  or 
stone  building  might  be  placed  upon  the  lines  dividing  the 
lots  firom  a  contiguous  lot,  and  that  the  owner  of  such  contig- 
uous lot  should  pay  for  one  half  of  the  wall  so  used  by  him, 
wheneyer  he  should  make  use  of  the  same.     A  lot  set  off  to 
Benjamin  Joy,  one  of  the  parties  to  the  agreement,  was  con- 
yeyed by  his  heirs  to  John  F.  Loring  and  Henry  Arews,  and 
gabsequently  it  was  by  them  conyeyed  to  Ezekiel  W.  Pike, 
who  erected  his  brick  dwelling-house  on  the  lot,  placing  the 
center  of  one  of  the  walls  upon  the  line  dividing  his  lot  from 
the  contiguous  lot    Subsequently,  Pike  conyeyed  his  lot  to 
Luther  S.  Gushing  and  wife,  who  in  turn  conveyed  to  the 
plaintiffs.    The  contiguous  lot  by  Jonathan  Mason  was,  upon 
his  death,  set  off  to  the  defendant,  who  erected  thereon  a 
brick  dwelling,  in  which  the  party-wall  was  used.    The  plain- 
tiff sued  upon  the  covenant,  for  one  half  of  the  yalue  of  the 
party- wall.    The  court,  in  the  opinion,  says:  ^  A  covenant  is 
said  to  ran  with  the  land  when  either  the  liability  to  perform 
it,  or  the  right  to  take  advantage  of  it,  passes  to  the  aiiignee 
of  the  land.    The  liability  to  perform  and  the  right  to  lake 
advantage  of  this  covenant  both  pass  to  the  heir  or  assignee 
of  the  land  to  which  the  covenant  is  attached.    This  cove- 
nant can,  by  no  means,  be  considered  as  merely  personal  or 
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collateral,  and  detached  firom  the  land.    Thefe  wai  a  pnriJLy 
of  estate  between  the  oorenanting  parties  in  the  land  to  whicli 
the  covenant  was  annexed.    The  covenant  iB  in  terms  between 
the  parties  and  their  respective  heirs  and  assigns;  it  has  di^ 
rect  and  immediate  reference  to  the  land;  it  relates  to  Uie 
mode  of  oooupying  and  eqjoying  the  land;  it  is  beneficial 
the  owner  as  owner,  and  to  no  other  person;  it  is  in  tmth 
herent  and  attached  to  the  land,  and  necessarily  goes  witla 
the  land  into  the  hands  of  the  heir  or  assignee.''    Among  the 
many  decisions  sustaining  the  same  proposition,  we  cite  Boehs 
T.  UUman,  104  Dl.  1;  Sharp  t.  Cheatham,  88  Mo.  498;  67  Am. 
Bep.  433;  BieharcUon  v.  Tohey,  121  Mass.  467;  23  Am.  Rep. 
283;  Bromon  v.  Coffin,  108  Mass.  176;  11  Am.  Rep.  886;  PlaU 
V.  EggleMton,  20  Ohio  St.  414. 

In  the  case  of  Sharp  v.  Cheatham,  88  Mo.  498,  67  Am.  Rep. 
433,  Roach  and  Stitt  and  Austin  Elliott,  being  the  owneiB 
respectively  of  adjoining  lots  in  the  town  of  Warrensburg^ 
Missouri,  on  July  7,  1868,  entered  into  a  written  agreement, 
by  which  Roach  and  Stitt  agreed  to  erect  a  party-wall  on  the 
line  between  the  two  lots,  and  Elliott  agreed  that  when  he 
should  use  said  wall,  he  would  pay  to  the  other  parties  one 
half  of  so  much  of  the  wall  as  he  should  join  to.    Subee* 
quently,  Roach  and  Stitt  erected  a  wall  along  the  line  be- 
tween  the  lots,  and  six  inches  on  Elliott's  lot  for  ninety  feet 
in  length.    Afterwards,  Elliott  erected  a  building  on  his  lot^ 
using  the  party-wall.    Subsequently,  Roach  and  Stitt  con* 
veyed  their  lot  to  one  Sharp,  and  shortly  thereafter  Elliott 
conveyed  his  lot  to  Cheatham,  who  erected  thereon  a  bri(^ 
extension  of  the  building  previously  erected  by  Elliott,  and 
joined  the  same  with  the  party- wall,  using  thirty  feet  in  length 
and  sixteen  feet  in  height    Suit  was  brought  to  recover  from 
Cheatham  the  costs  of  one  half  of  the  wall  used  by  him.    It 
was  held  that  the  effect  of  such  an  agreement  was  to  create 
cross-easements  as  to  each  owner,  and  that  the  one  who  pur* 
chased  the  lot  with  notice  would  be  bound  by  his  grantor's 
agreement  to  pay  one  half  the  oost  of  the  party-wall  upon 
using  it. 

The  question  was  again  before  the  same  court  in  March,  188S, 
in  the  case  of  Keating  v.  Korfhage,  88  Mo.  524.  It  was  a  suit  to 
enforce  the  provisions  of  a  party-wall  agreement  similar  to 
the  one  in  the  case  at  bar.  We  quote  from  the  eyUabue  of 
that  case:  "  An  agreement  made  between  adjoining  owners  in 
relation  to  a  party-wall  erected  on  the  division  line  of  their 
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lots  18  binding  on  the  pMrti«0>  and  oreatcA  an  eqvitable  ohar0t| 
oasamenti  and  aervitade  npea  the  loto  built  upon." 

There  are  cases  holding  that  a  party-wall  agreement  like 
the  one  before  ns  is  merely  pereonal,  binding  alone  open  the 
parties  to  it,  and  does  not  attach  to  the  land,  bnt  the  weight 
of  the  decisions  in  this  ooantry  is  to  the  effect  that  it  attaches 
to  and  is  a  charge  upon  the  land. 

A  case  similar  in  its  facts  to  the  one  at  bar  is  Mackey  t« 
Harmon^  34  Minn.  168.     One  Hurlburt  and   the  defendant 
Harmon,  owning  adjoining  lots  in  Minneapolis,  entered  into 
a  written  agreement  that  Hurlburt  might  erect  a  party-wall 
on  the  dividing  line  between  the  lots,  so  that  one  half  of  the 
wall  should  stand  on  each  lot,  and  that  Harmon  should  have 
the  right  to  jmn  to  and  use  the  wall  by  paying  one  half  of  the 
value  of  so  much  thereof  as  he  should  use.    The  agreement 
was  acknowledged  and  recorded.    Hurlburt  erected  the  party* 
wall  according  to  the  agreement^  and  afterwards-  Harmon  con- 
veyed his  lot  to  the  plaintiff  Mackey  by  a  deed  containing 
covenants  against  encumbrances,  and  Mackey  conveyed  one 
half  the  lot  to  his  co-plaintiff  Legg,  which  deed  contained  like 
covenants.    The  plaintiffkk,  in  order  to  use  the  wall,  paid  to 
Hurlburt  $860,  being  one  half  of  the  value  of  the  wall  used 
by  them.    Suit  was  brought  against  Harmon  on  his  covenants 
against  encumbrances^    The  trial  oourt  held  that  the  partyw 
wall  agreement  did  not  constitute  a  legal  encambranoe.    The 
case  was  reversed  by  the  supreme  court.     Berry,  J,,  in  deliv 
ering  the  c^inion  of  the  eourti  saya:  '*  The  eaaemeat  in  the 
plaintiff's  lands  in  &vor  of  and  af^artenant  to  Hufflburt's  is 
a  rifl^t  or  interest  in  a  third  person  in  the  former,  to  the  dimi« 
autioQ  of  its  value,  and  therefore  an  encumbrance  within  the 
authoritative  definitioa  before  gives.    The  eadstenee  of  the 
<|nouiabrance  does  not  depend  upon  the  extent  or  amount  of 
4he  dixniuuiion  ia  value.    If  the  right  sr  iatef  est  of  the  third 
peraoa  is  such  that  the  owner  ot  the  servient  estate  has  net 
so  eomplete  and  absolute  an  ownership  and  property  in  his 
land  as  bs  wmdd  have  if  the  right  or  interest  spokes  of  did 
not  exasti  his  land  is  in  law  diminished  in  value  and  enoum* 
bered«    It  fidlows  that  in  the  case  at  bar  the  existstiee  of  the 
eight  in  plaintiff's  land  ooafBrred  npen  and  as  apfpurtenant  Is 
Hurlburt's  land  wss  an  eacumbranoe,  and  that  therefore  the 
eoveuaftt  against  encumbrances  in  Harmon's  deed  te  plaintiff 
Mackey  is  brokea." 
The  supreme  oourt  of  Iowa,  in  Bertram  v.  Curtfii  81  lowSi 
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46^  lield  that  where  the  owner  of  a  Taoant  lot,  on  which  resta 
one  half  of  a  neighbor's  waU«  conTeye  the  tame  with  a  €X>ve- 
nant  of  warranty  against  encnmbranoes,  the  existence  of  sacb 
wail  is  not  a  breach  of  the  covenant  This  case  is  not  an  an* 
thority  in  point.  An  examination  of  the  reported  case  shows 
that  it  is  based  npon  a  statute  of  that  state  which  confers  the 
right  to  one  who  is  about  to  erect  a  building  contiguous  to  tho 
lot  of  another  to  construct  one  half  of  the  wall  on  his  neighbor's 
lot,  and  gives  the  latter  the  right  to  make  use  of  the  wall  as  a 
party-wall  by  paying  one  half  of  the  expense  of  constructiiig^ 
the  same«  Under  such  a  statute  the  existence  of  a  party* 
wall  would  not  be  an  encumbrance.  The  covenant  is  pre* 
sumed  to  have  been  made  with  reference  to  the  provisions  of 
the  statute.  As  we  have  no  law  in  this  state  regulating  party 
walls,  it  is  obvious  that  the  decision  in  Bertram  v.  CurtUf  81 
Iowa,  46,  is  not  applicable. 

In  Mohr  v.  ParmeUe,  48  N.  Y.  Super.  Ct  320,  it  was  held  that 
a  party-wall  resting  upon  the  land  of  adjoining  owners  is  not 
an  encumbrance.  In  that  case  it  appears  that  the  party-wal} 
was  constructed  wholly  on  one  of  the  two  adjoining  lots,  with 
the  right  granted  to  the  owner  of  the  other  contiguous  lot  to 
use  the  same  as  a  party-wall.  It  was  held,  both  in  the  opinion 
and  iyllabui^  that  such  right  constituted  an  encumbrance  upon 
tile  lot  on  which  the  wall  stood.  It  is  obvious  that  what  is 
said  by  the  court  about  a  party-wall  constructed  upon  the  lots 
of  adjacent  owners  not  being  an  encumbrance  is  mere  obiter 
dicta,  and  was  not  pertinent  to  any  question  necessary  to  be 
decided  in  the  proper  determination  of  the  case. 
-  In  Hendricks  v.  Starhs,  87  N.  Y.  106,  98  Am.  Dec.  549,  it 
was  held  that  *^  a  party-wall  creating  a  community  of  iaterest 
between  adjoining  proprietors  Is  in  no  just  sense  to  be  deemed 
a  legal  encumbrance.''  That  was  an  action  to  enfinroe  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate. 
Stark  refused  to  complete  his  purchase,  on  the  ground  that 
two  of  the  walls  of  the  building  on  the  premises  were  party- 
walls,  which  supported  the  buildings  on  adjoining  lots.  These 
walls  stood  part  on  the  premises  purchased  and  part  on  the 
adjoining  lots.  It  is  doubtless  true  that  a  party-wall  between 
two  buildings  owned  by  different  persons  v/ould  not  constitute 
S  breach  of  a  covenant  against  encumbrances,  for  the  owners 
Bave  a  community  of  interest  in  the  wall,  each  having  the 
right  to  support  his  building  by  that  part  of  the  wall  owned 
by  the  other.    It  is  difficult  to  see  how  a  purchaser  of  one  of 
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the  ImndiiigB  and  the  lot  on  which  it  stands  Mold  ha  dam- 
aged hy  the  exiatenoa  of  the  party-wall,  as  the  easement  of 
support  is  mutual  and  reeiproeaL  But  where  one  purchases 
a  vacant  lot  which  sufqports  the  half  of  the  wall  of  the  build- 
ing erected  on  the  adjoining  lot,  and  such  purchaser  is,  by  the 
terms  of  a  previous  party-wall  agreement,  obliged  to  pay  part 
of  the  costs  of  the  wall  in  order  to  use  it^  such  agreement  and 
vaU  is  an  encumbrance. 

The  plaintiffs  offered  to  prove  at  the  trial  that  they  did  not 
know  that  the  wall  rested  upon  any  part  of  lot  8.  This  testi- 
mony was  excluded,  and  we  think  properly  so.  Whether  or 
not  the  plaintiffs  had  such  knowledge  is  immaterial  to  their 
right  of  action.  A  covenant  against  encumbrances  covers 
those  unknown  as  well  as  those  known  at  the  time  of  the  pur- 
chase: Barlow  v*  McKinley^  24  Iowa,  69;  McOowen  v.  Myen^ 
60  Iowa,  266;  Bwrk  v.  Hitt,  48  Ind.  52;  17  Am.  Rep.  731; 
Huyck  V.  Andrew,  113  N.  Y.  81;  10  Am.  8t  Rep.  482;  Her^ 
rick  V.  Moar$,  19  Me.  313;  Priehard  v.  Atkinson,  8  N.  H.  335; 
Clark  V.  EstaU  of  Conroe,  88  Vt  469;  Kdlogg  v.  Malin,  60  Mo. 
496;  11  Am.  Rep.  426;  Hubbard  v.  Norton,  10  Conn.  422;  Par- 
ish  V.  Whitney,  8  Gray,  616;  Long  v.  Moler,  6  Ohio  St  271. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


CoTssAsn— BscoMBaAHCBov  liASDb  WHATia— AasMaAbnasib  wUfaia 
the  terms  ol  a  covenant  against  enonmbranoes,  inolndes  erery  right  or  interest 
in  land  to  tlie  diminntion  of  the  Talne  of  tlie  land:  iTtqicS  t.  Andrmm,  113 
K.  Y.  81:  10  Am.  81  Rep.  4S2;  and  note;  eitsBded  note  to  MeonT.  ffolden, 
M  Am.  Rep.  ISa  A  right  to  proeiire  ieo  from  promisee  is  an  enoamfaranoe: 
9mkk  T.  DmU,  44  Kan.  368L  An  asseesment  by  a  drainage  oommissioner  ie 
•a  eneamlvmnoei  lAndMg  r,  Mcuiwoodt  7S  Mioh.  SSS.  A  tax  is  an  enonm- 
branoe;  Harper  r.  Dowdnep,  113  N.  Y.  S44. 

ComfAHT  AOAntsr  ENOincsaAVCM  —  Wmrava  Rmts  with  ths  Land. 
—  A  eoTonant  aga|nst  enenmbranoes  Is  a  real  ooTonaat  mnnlng  with  the 
lanils  FooiB  t.  Bmmet^  10  Ohio,  S17|  S6  Am.  Deo.  90^  and  notei  note  to 
Morse  r.  Qwmtr^  47  Am.  De&  57S.  A  oorenant  to  bnild  a  party-well  ruoa 
with  tiie  land:  ^Aioiit.  HMn^  115  HI.  1S9;  56  Am.  Rep.  146^  and  extended 
aote  disonssiag  oofonaats  maning  with  tiw  laad. 
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far  as  tbey  involve  the  interesta  of  the  pablio  or  third  penona^  are  valid. 

OwnoEBS  DK  Facto  —  Crrr  Counctlmiv  —  Effbct  of  Acts  of,  —  City  coua* 
oilmen  holding  over  after  their  term  of  office  has  expired,  and  after  their 
anooessora  have  been  elected  and  have  qualified,  hot  before  the  latter 
have  taken  their  aeata,  are  de  /aeto  officera,  and  their  acts  are  valid. 

liVKiciPAL  OoRPORATiDir  —  Oadimajtob  —  PAsaAQB  ov.  —  Under  tiie  Neb* 
raska  statntea,  the  council  of  anj  city  of  the  aecood  claaa  having  man 
than  five  thousand  inhabitants  may,  when  lawfully  in  session,  paaa  any 
ordinance  by  the  concurring  vote  of  a  majority  of  the  members  of  aaeh 
eouncil,  or  by  the  affirmative  vote  of  oae  half  thsMof  with  tho  oonoiir" 
rence  of  the  mayor. 

MUMIOEPAL  Ck)BPORATIO]l8—  SSISIOV  OF  CnT  COVNOIL  —  VALIDITr  OF  O&DI* 

KAVOS.  —  When  the  mayor  of  a  city  and  all  the  members  of  ita  eommoB 
eonncil  meet  in  special  sessioa  and  aet  aa  a  body,  they  may»  at  aiioh 
meeting,  or  at  any  adjourned  iesaion  thereof  at  which  a  qoormm  is  pre** 
ent^  legally  pass  any  ordinance  within  their  power*  BOtwithatanding  am 
written  call  for  such  special  session,  specifying  its  pofpoasb  was  made  by 
the  mayor  or  two  councilmen  as  required  by  law, 

ICuVIOfrAL  COBPORATIOH8  —  OCXTITPATIOV  TaX  —  OONSTfTUTIOSr AUIT  OF.  — 

Under  a  oonstitotion  providing  that  the  legislature  shall,  l^  general  UW9 
pcovido  needful  revenue  by  levying  taxes  by  valnatioii,  which  ahali  bo 
wuiorn  aa  to  the  classes  npoa  which  Ihey  operate^  and  that  the  togislB* 
ture  may  vest  municipal  corporatioos  with  power  to  asssss  and  oolleol 
taxes  which  shall  be  uniform  in  respect  to  persons  and  property  affieoted, 
the  legislature  may,  by  general  law,  confer  power  upon  eities  and  towaa 
to  impose  eeeuparton  or  iiesuai  tana  fer  amnicipal  putposea.  Ibe  only 
restcictioniaiposedis,  thai  the  taaosao  levied  shall  bennilonuaatoclaM^ 

HvnuxTAL  OosFOAATioirs— OooOTASOM  Tax -* CoRirrmiovAun;  —An 
erdiaanee  tmpoeing  tn  oeeupation  tax  or  liceaaa  tec  far  lie  prfvfl^ 
of  canrying  ou  esrtain  kinds  el  bssiasss  in  n  oity,  laakiBg  no  siosptfuMi 
in  Caver  of  or  against  any  one  carrying  on  easb  busiaees  ta*ed»  bnt  opsfb 
aUng  unifemly  on  eioh  oliSfe  to  wbiob  it  hpplie%  is  not  rendorod  ancon* 
stitutional  for  want  of  uniformity,  from  the  fact  that  it  does  not  ebwji^y 
each  business  taxed,  and  graduate  the  assoont  that  shall  be  paid  by  tho 
person  porsning  snob  Iwsiness.assording  to  the  aaonnt  of  bisinsss  dons 
by  him. 

MnnoiFAL  OoBromATnnrs— OcxvFAanov  Tax  ^Obaim Anon  Yqkd  n  Paw 
—  PxR  Aunr*  ->  While  the  penal  provioion  for  the  enforsenient  of  an  erdt 
nance  imposing  an  occupation  er  license  tax  is  void,  that  does  not  i^ 
validate  its  other  valid  parts  when  such  parts  form  a  con^lete  otdinanos^ 
and  are  not  dependent  upon  the  void  portion. 

N.  H.  BeU  and  C.  HoUenbecly  for  the  appellanti. 
Frank  Doletal  and  W.  H.  Hunger^  for  the  appeU 


NoRVALy  J.    This  suit  was  brought  in  the  district  ocmrt  of 
Dodge  County,  to  enjoin  the  collection  of  certain  oocapatioo 
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taxes  imposed  upon  Ttrioae  occupations  wltUn  the  city,  by  or- 
dinance No.  281,  and  to  have  said  ordinance  declared  void. 
The  district  court  firand  the  issoe  in  favor  of  the  defendants, 
mud  dismissed  the  action.    The  plain tilh  appeal. 

The  city  of  Fremont  is  a  dty  of  the  second  class  having  over 
five  thousand  inhabitants.  It  is  dinded  into  four  wards,  and 
under  the  act  or  charter  which  governs  cities  of  that  class,  is 
entitled  to  eight  conncilmen,  two  from  each  ward.  At  the 
general  election  held  in  said  city  on  the  first  day  of  April, 
1890,  B.  N.  Morse  was  elected  councilman  from  the  second 
ward|  as  the  successor  to  J.  J.  Lowry,  and  D.  Hein  was  elected 
from  the  third  ward,  as  the  successor  to  C.  A.  Peterson.  At  a 
session  of  the  city  council  held  on  April  3, 1890,  the  votes  cast 
at  the  last  city  election  were  canvassed,  and  Morse  and  Hein 
were  declared  elected.  This  meeting  was  adjourned  to  April 
4th,  when  the  ordinance  in  question  was  introduced  and  read 
for  the  first  time.  An  adjourned  session  was  held  on  April  6th, 
when  the  ordinance  was  read  the  second  time,  and  the  meeting 
was  adjourned  to  April  9th.  On  that  date  the  council  met  pur- 
suant to  adjournment,  when  the  ordinance  was  read  a  third  time 
and  passed.  There  were  present  and  participated  at  this  ses- 
sion, besides  the  mayor,  councilmen  Biles,  Esmay,  Plambeck, 
Harms,  Wilcox,  Peterson,  and  Lowry.  On  April  7th,  prior  to 
the  passage  of  this  ordinance,  the  councilmen  elect,  Morse  and 
Hein,  qualified. 

It  is  contended  by  the  appellants  that  the  ordinance  was 
never  legally  passed,  for  the  following  reasons:  ''I.  That  there 
were  not  present  at  its  passage  a  quorum  of  the  legal  members 
of  the  city  council;  2.  That  a  sufficient  number  of  the  legal 
members  of  that  body  did  not  vote  in  favor  of  the  passage  of 
the  ordinance;  8.  Because  the  mayor  had  no  legal  right  to 
vote  upon  its  passage;  4.  Because  the  ordinance  was  passed  at 
a  meeting  at  which  the  council  had  no  authority  to  pass  an 
ordinance.^ 

The  first  two  objections  will  be  considered  together.  It  is 
conceded  that  all  who  participated  at  the  meeting  when  the 
ordinance  was  adopted  were  legal  members  of  the  council,  ex- 
cept Peterson  and  Lowry,  whose  right  to  act  is  questioned,  on 
the  ground  that  their  successors  had  previously  qualified  on 
April  7th.  The  statute  requires  that  two  thirds  of  all  the 
members  of  the  council  shall  be  necessary  to  constitato  a 
quorum  for  the  transaction  of  business.  It  is  obvious  that  if 
Peterson  and  Lowry  could  not  lawfully  act  with  the  council  at 


438^  Maoiibau.v.  City  of  FuBUom.      [Nebraska, 


that  meetingi  no  quorum  was  presenti  and  Una  ordinanoo  im 

valid. 

Section  12  of  article  %  ehapter  14,  CSompiled  Statutea, 
vides  that  in  citiea  of  the  aecond  claas  having  more  than  five 
tbooaand  inhabitanta  there  shall  be  elected  annually  in  each 
ward  one  councilman,  who  shall  hold  his  office  for  a  term  of  two 
years,  and  until  his  successor  shall  be  elected  and  qualiSe<f« 
There  being  no  statutory  provision  fixing  a  particular  date 
when  the  term  of  office  of  a  oounoilman  shall  begiui  it  is  be* 
lieved  that  the  provisions  of  said  section  12  control,  and  that 
the  term  of  such  officer  commences  immediately  after  the  per* 
son  elected  has  qualified.  | 

While  Morse  and  Heiu  had  qualified,  they  had  not,  as  yet^ 
taken  their  seats  in  the  council,  or  participated  in  the  proceed- 
ings of  that  body.    The  names  of  Lowry  and  Peterdon  appeared 
upon  the  roll  of  members,  and  they  were  recognized  as  such 
by  other  members  of  the  council,  as  well  as  by  the  mayor  and 
city  clerk.    They  took  part  in  the  proceedings  of  the  council 
on  April  9th  without  objection  from  any  one,  although  Morse 
and  Hein  were  at  the  time  in  the  council  chamber.    We  con« 
elude,  therefore,  that  Messrs.  Morse  and  Hein  were  de  jure 
officers,  and  that  Lowry  and  Peterson  were  de  faeto  members 
of  the  city  council. 

The  cases  are  numerous  which  hold  that  the  acts  of  a  cts 
fcieto  officer,  so  far  as  they  involve  the  interests  of  the  public 
or  third  persons,  are  as  valid  and  binding  as  though  he  was 
an  officer  de  jure. 

In  Ex  parte  Johnson^  15  Neb.  512,  the  petitioner  had  been 
tried  upon  a  criminal  complaint  before  a  justice  of  the  peacCp 
convicted,  and  fined,  and  ordered  committed  to  jail  until  the 
fine  and  costs  were  paid.  He  applied  to  this  court  for  a  writ 
of  habeas  corpus,  alleging  that  the  justice  of  the  peace  before 
whom  he  was  convicted  usurped  said  office  without  authority 
of  law.  It  was  held  that  as  the  justice  was  a  de  Jacio  officeri 
his  acts  were  valid,  and  the  writ  was  denied. 

In  SiaXe  v.  Gray,  23  Neb.  365,  it  was  held  that ''  the  acta  of 
councilmen  de  facto^  within  the  power  of  the  atatutea,  will  be 
recognized  and  upheld." 

In  Braidy  v.  2%mte,  17  Kan.  468,  the  defendant  azerolaad 
the  duties  of  councilman  of  the  city  of  Wathena  after  hia  aiHh 
cesser  had  been  elected  and  qualified.  It  was  held  that  Thei^ 
itt  was  a  de  faeto  officer. 

The  case  of  Morton  v.  Lee^  28  Kan.  286,  was  a  suit  broughl 
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by  Lee  to  enjoin  the  collection  of  •  jadgmont  rmdawd  hj  mm 
A.  J.  Bucklandy  as  justice  of  the  peace  after  his  term  of  olBet 
had  expired,  and  after  the  election  and  qoalilloatioa  of  Us 
successor.  It  was  held  that  Buokland  was  •  justios  of  fhs 
peace  de  factOf  and  his  acts  as  such  were  valid.  The  follow* 
ing  cases  support  the  same  doctrine:  Nation  r.  Shdby  Oo^  118 
n.  S.  445;  CaHi  ▼.  khener,  27  Minn.  292;  Leaeh  r.  PeapU,  122 
111.  420;  PeopU  v.  Bangn,  24  IlL  184;  Trumbo  t.  Psopb,  76  HI. 
561. 

It  follows,  from  the  reason  of  these  cases,  that  the  acts  of 
Ixiwry  and  Peterson  are  valid,  and  that  there  was  a  quorum 
of  the  city  council  present  at  the  time  the  ordinance  was 
adopted*  The  authorities  cited  in  the  brief  of  plaintiffs  do  not, 
in  any  manner,  conflict  with  the  rule  for  which  we  contend  in 
this  case,  but  sustain  the  proposition  that  the  acts  of  officers 
de  facto  are  invalid  as  to  the  person  performing  the  duties  of 
4he  office,  and  are  no  protection  to  him. 

It  appears  from  the  record  that  four  members  of  the  coun- 
oil  and  the  mayor  Toted  in  favor  of  the  passage  of  this  ordi* 
nance,  three  voted  against  it,  and  one  was  absent  Whether 
a  sufficient  number  voted  in  the  affirmative  depends  upon 
whether  the  provisions  of  section  18,  or  those  of  section  80,  of 
article  2  of  chapter  14,  Compiled  Statutes,  control  and  govern 
cities  of  the  class  of  Fremont,  in  the  passage  of  ordinances. 

Section  18  provides  that  ''the  mayor  shall  preside  at  all 
meetings  of  the  city  council,  and  shall  have  a  casting  vote 
when  the  council  is  equally  divided,  except  as  otherwise  herein 
provided,  and  none  other,  and  shall  have  the  superintending 
control  of  all  the  officers  and  affairs  of  the  city,  and  shall  tuke 
care  that  the  ordinances  of  the  city  and  of  this  act  are  com* 
plied  with." 

Section  30  provides  that  ''on  the  passage  or  adoption  of 
every  resolution  or  order  to  enter  into  a  contract  by  the  mayor 
aud  council,  the  yeas  and  nays  shall  be  called  and  recorded; 
and  to  pass  or  adopt  any  by-law,  ordinance,  or  any  such  reso- 
lution or  order,  a  concurrence  of  a.  majority  of  the  whole 
number  of  members  elected  to  the  council  shall  be  required; 
provided,  that  the  concurrence  of  the  mayor  and  one  half  of 
the  whole  number  of  members  elected  to  the  council  shall  be 
sufficient  to  pass  any  such  ordinance,  by-law,  resolution,  or 
order." 

Section  18,  standing  alone,  sustains  the  construction  con* 
tended  for  by  the  plaintiffs  and  appellants,  that  the  mayor 
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mm  only  Y«te  wbMk  ilw  council  is  equally  divided.  The  lan- 
guage iMed  in  sectJen  80  is  plaia  and  exfiliait,  ^  that  the  oodt 
ewreoce  of  the  mayor  and  one  half  of  the  whole  number  of 
meinfaeni  elected  to  the  cooncil  shall  be  safl&oient  to  paes  any^ 
such  ordinance.*' 

In  constniing  statntes,  effect,  if  possible,  most  be  givea  ta 
every  part  of  the  law.  Effect  can  be  given  to  all  the  provia- 
land  of  both  sections  by  holding  that  the  section  first  abave 
quoted  does  not  apply  to  the  passage  of  ordinances,  by-laws, 
or  resolutions,  but  relates  to  the  other  proceedings  of  the  coun- 
cil. Holding,  as  we  do,  that  section  30  authorizes,  when  a 
quorum  of  the  council  is  present,  the  passage  of  ordinances  by 
the  affirmative  vote  of  one  half  of  all  the  members  of  the  ooun-^ 
oil,  with  the  concurrence  of  the  mayor,  the  ordinance  under 
consideration  received  a  sufficient  affirmative  vote  to  adopt 
the  same. 

The  appellants  claim  that  the  case  of  State  v.  Oray^  28  Neh. 
865,  conclusively  settles  the  present  case  in  their  favor.  We 
do  not  think  sa  The  court,  in  that  case,  had  under  consider* 
ation  sections  10,  76,  and  79  of  the  act  which  governs  and 
controls  cities  of  the  second  class  containing  a  population  of 
less  than  five  thousand,  being  article  1,  chapter  14,  of  Com* 
piled  Statutes.  The  only  difference  between  section  10,  con* 
strued  in  that  case,  and  section  18,  involved  in  this,  is,  that 
the  former  section  does  not  contain  the  w<«ds  ^except  as 
otherwise  herein  provided.''  Sections  76  and  79  each  provider 
that  to  pass  an  ordinance  it  requires  the  concurrence  of  a  ma- 
jority of  all  the  members  elected  to  the  counsel.  Neither  of 
said  sections  provides  "  that  the  concurrence  of  the  mayor  and 
one  half  of  the  whole  number  of  members  shall  be  pufficient 
to  pass  any  such  ordinance."  In  that  respect  the  provisions 
of  said  sections  are  different  from  those  contained  in  section 
80,  which  we  have  been  considering.  The  court  in  State  v. 
Oray,  23  Neb.  365,  held,  and  we  think  correctly,  that  section 
10  therein  construed  did  not  apply  to  the  passage  of  oi-di- 
nances,  and  that  it  required  the  concurrent  vote  of  the  major*^ 
ity  of  whole  number  of  members  of  the  council  to  adopt  an 
ordinance.  It  is  obvious  that  the  provisions  of  section  30  and 
those  of  sections  76  and  79  are  so  different  that  the  decision 
reported  in  23  Nebraska  does  not  in  any  manner  conflict  with 
the  views  expressed  in  this  opinion;  but,  on  the  other  band,, 
eustains  us  in  holding  that  section  18,  copied  above,  does  not 
refer  to  the  passage  of  ordinances. 
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It  is  also  olaiiued  that  the  eity  council  had  no  aothority  to 
pass  ordinanoo  281  at  the  meeting  at  which  it  was  adopted. 
Ordinanoe  No.  3  of  the  city  of  Fremont  provides  that  the  reg* 
alar  meotiDgs  of  the  council  shall  be  held  on  the  last  Tuesday 
of  each  month.  It  is  conceded  that  the  ordinance  under  con- 
sideration was  not  acted  upon  at  such  a  meeting,  nor  at  any 
sdjoumed  seasion  thereof. 

It  is  provided  by  ordinance  No.  79  that  the  mayor  and 
council  shall  meet  on  the  Thursday  following  each  city  eleo- 
tton,  and  caoTass  the  returns  of  the  votes  cast  at  such  election. 
A  meeting  was  held  April  3d,  when  the  votes  cast  at  the  city 
election  held  on  April  Ist  were  canvassed.    Prior  to  this  meet- 
ing a  call  was  issued  by  the  mayor  for  a  meeting  of  the  coun- 
cil on  April  3d  to  canvass  the  votes  of  the  city  election,  and  to 
traDsaot  any  business  that  might  lawfully  come  before  the 
eouncil.     At  the  meeting  held  on  April  8d,  the  mayor  and  all 
ihe  members  of  the  council  were  present  except  Archer.    This 
meeting  was  adjourned  to  the  following  day,  at  which  time, 
the  mayor  and  all  the  councilmen  being  present,  the  ordinance 
was  introduced,  read  the  first  time,  and  the  meeting  adjourned 
to  April  6th.    On  that  date  there  were  present  the  mayor  and 
sll  the  ooaneilmen  except  Plambeck.    The  ordinance  was 
then  read  a  second  time,  and  an  adjournment  taken  to  April 
Ml.    On  the  last-named  date,  all  the  members  of  the  council 
being  present  except  Archer,  the  ordinance  was  read  a  third 
time  and  passed. 

The  meeting  held  on  April  8d  was  for  the  special  purpose 

of  canvassing  the  returns  of  the  city  election.    Had  it  been  a 

regular  meeting,  then  any  corporate  business  could  have  been 

lawfully  transacted  at  any  adjourned  session  thereof.    The 

statute  authorises  the  mayor  or  any  two  councilmen  to  call 

Bpecial  meetings.    Whether  the  call  must  specify  the  object  of 

BOch  a  meeting  the  statute  is  silent,  and  the  decisions  of  the 

oourts  are  conflicting  upon  that  question.    At  any  rate,  the 

purpose  and  object  of  the  call  is  to  apprise  the  membera  of 

the  proposed  meetings,  so  that  they  may  attend.    So  it  seems 

oW  to  us  that  when  all  the  members  of  the  council  and  the 

major  meet  and  act  as  a  body,  they  may,  at  such  meeting,  or 

St  any  adjourned  session  thereof,  transact  any  business  within 

^  powers  conferred  by  law,  notwithstanding  no  written  call 

fct  the  meeting  was  made  by  the  mayor  or  two  councilmen, 

or  in  case  one  was  made  which  failed  to  specify  the  purpose  of 

the  meeting. 
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At  the  6e88ioii  held  on  April  4th,  at  which  the  ordinance 
introduced  and  read»  the  mayor  and  all  the  members  of  the 
council  were  present  and  acted.  All  the  members  were  notified 
4>f  the  meeting  at  which  the  ordinance  was  read  the  second 
time,  by  the  adjournment  of  the  previous  meeting  wbeo  all 
were  present,  and  all  had  notice  of  the  meeting  at  which  the 
ordinance  was  passed,  by  the  adjournment  of  the  meeting  hold 
on  April  5th,  except  Plambeck,  and  he  was  present  and  piirti- 
•cipated  at  the  meeting  when  the  ordinance  was  finally  passed. 
In  view  of  these  facts,  we  must  hold  that  the  council  was  in 
lawful  session  when  each  step  was  taken  in  passing  this  ordi- 
nance. 

It  is  urged  that  subdivision  8  of  section  62  of  the  act  govern- 
ing cities  of  the  second  class  having  over  five  thousand  inhabi- 
tants, which  authorizes  a  city  to  levy  and  collect  a  license  tax 
on  any  occupation  or  business  carried  on  within  the  corporate 
limits,  violates  sections  1  and  6  of  article  9  of  the  oonsiitation* 

Section  1  of  said  article  provides  that  ^the  legislatore  shall 
provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  oorporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  hsTi  or  its  property  and 
franchises,  the  value  to  be  ascertained  in  such  manner  as  the 
legislature  shall  direct;  and  it  shall  have  power  to  tax  ped- 
dlers, auctioneers,  brokers,  hawkers,  commission  merohauts, 
showmen,  jugglers,  innkeepers,  liquor  dealers,  toll*bridges, 
ferries,  insurance,  telegraph,  and  express  interests  orbusinesSi 
vendors  of  patents,  in  such  manner  as  it  shall  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates." 

Section  6  provides  that  "  the  legislature  may  vest  the  coi^ 
porate  authorities  of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assessments,  or  by  special 
taxation  of  property  benefited.  For  aU  other  corporate  pur* 
poses,  all  municipal  corporations  may  be  vested  with  authority 
to  assess  and  collect  taxes,  but  such  taxes  shall  be  uniform  la 
respect  to  persons  and  property  within  the  jurisdiction  of  ths 
body  imposing  the  same.** 

It  has  been  the  uniform  holding  of  this  court  that  the  ooi^ 
stitution  is  not  a  grant,  but  a  restriction  of  legislative  powefi 
and  that  the  legislature  may  legislate  upon  any  subject  nd 
inhibited  by  the  constitution:  State  v.  Board  of  Co.  CovMnfn^ 
4  Neb.  537;  19  Ara.  Rep.  641;  Stot^v.  Board  of  Co.  Comm*r$^% 
Neb.  124;  30  Am.  Rep.  819;  Hanscom  v.  City  of  Omaha,  11  Neb. 
37;  State  v.  Ream,  16  Neb.  685;  Shaw  v.  State,  17  Neb.  334. 
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In  StaU  ▼•  BenneU^  19  Neb.  191,  this  court  had  under  con- 
^deration   section  1,  article  9,  of  tiie  constitutioQ,  and  subdi* 
Tision  8  of  section  69  of  '*  an  act  to  provide  for  the  organicatiou, 
fOYemment,  snd  powers  of  cities  and  villagesi''  passed  in  1879, 
which  empowers  cities  containing  less  than  five  thousand  in- 
habitants to  impose  an  occupation  tax.    It  was  held  that  the 
ooDstitution  and  statute  both  conferred  the  power  to  levy  and 
collsot  such  a  tax. 

While  the  legislature  has  authority  to  enforce  a  tax  upon 
eoonpationSt  it  is  evident  that  section  1  of  the  constitution 
aboTs  referred  to  does  not  prohibit  the  legislature  from  con- 
ferringi  by  general  law,  power  upon  cities  and  villages  to  im* 
pose  oocuiMition  taxes  for  municipal  purposes.  The  only 
reatriction  imposed  is,  that  the  taxes  shall  be  uniform  as  to 
class. 

The  above-quoted  section  6  of  the  constitution  was  not  re- 
fiarred  to  or  considered  by  the  court  in  StaU  t.  Bennett^  19 
Neb.  191.  It  therefore  only  remains  to  be  determined  whether 
the  provision  of  that  section  prohibits  the  legislature  from 
conferring  upon  municipal  corporations  the  power  to  levy  oc- 
cupation taxes. 

It  is  claimed  by  appellants  that  this  sectioQ  of  the  constitu- 
tion has  reference  to  taxation  by  valuation.  We  do  not  think 
sa  The  language  used  is:  ^'  Such  taxes  shall  be  uniform  in 
respect  to  persons  and  property."  If  it  was  the  intention  of 
the  framers  of  the  constitution  to  limit  a  municipal  corpora- 
tion to  the  imposing  of  taxes  on  property,  why  was  the  word 
^  persons"  specified  in  the  section  ?  It  was  evidently  inserted 
for  the  purpose  of  authorising  the  levy  and  collection  of  occu- 
pation taxes. 

Sections  1  and  6  of  article  9  of  our  constitution  are  identi* 
cally  the  same  as  sections  1  and  9  of  the  ninth  article  of  the 
constitution  of  Illinois,  which  were  construed  by  the  supreme 
court  of  that  state  in  1878,  before  the  adoption  of  the  consti- 
tution of  this  state,  in  Wiggina  v.  Oity  of  Ohieago,  68  UL  878. 
Mr.  Justice  Walker,  in  delivering  the  opinion  of  the  court,  ob- 
serves: *'  The  ninth  section,  article  9,  of  the  constitution  de- 
clares that  the  general  assembly  may  vest  the  municipal 
authorities  of  cities,  towns,  and  villages  with  authority  to  as- 
sess and  collect  taxes  for  corporate  purposes;  'but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property,  within 
the  jurisdiction  of  the  body  imposing  the  same.'    To  give  full 


444  Ma«iibau  t.  CiTT  or  FBsifoira.       pUmiks, 

efTeck  to  ihb  proTision,  wo  most  hold  dwt  it  ombraoco  more 
thaa  tke  mere  aeaeeemeiii  and  impoeitioii  of  a  unifrrin  tax  on 
property.  It  OTidently  waa  deeignod  to  include  the  YariaoB 
modea  of  collecting  taxes  of  pereoae  pursuing  rarious  avoear 
lions.  And  in  the  first  section  of  the  same  article,  the  Iegis> 
lature  is  authorized  to  tax  peddlers,  auctioneers,  etc.  The  tax 
here  provided  for  is  manifestly  the  sum  of  money  which  shall 
be  paid  to  enable  them  to  pursue  their  calling.  Their  prop* 
erty  was  required  to  be  asessed  by  the  first  dause  of  the  ooc- 
tion,  as  it  falls  within  the  language  employed;  henoe  it  fbUowa 
that  the  tax  last  referred  to,  as  applied  to  the  olasses  of  per* 
sons  enumerated,  is  a  personal  tax,  imposed  upon  the  person 
exercising  the  oalling,  and  has  no  re&rence  whatOTer  to  his 
property.'' 

We  are  clearly  of  the  opinion  that  the  provision  of  aob- 
division  8  of  section  52,  article  2,  chapter  14,  Cominled  Stat- 
utes, is  not  repugnant  to  the  constitution. 

It  is,  however,  urged  that  the  ordinance  is  void  because  the 
taxes  imposed  by  it  are  not  uniform  in  respect  to  the  clneees 
upon  which  they  ars  levied.  The  ordinance  imposes  a  fixed 
sum  upon  each  of  the  various  avocations  therein  named.  The 
fact  that  it  does  not  classify  each  business  and  graduate  the 
amount  that  shall  be  paid  by  the  person  pursuing  an  avoca- 
tion, according  to  the  amount  of  business  be  shall  do»  is  not 
a  violation  of  the  rule  of  uniformity  prescribed  by  both  the 
constitution  and  statute.  It  is  not  an  income  tax,  but  a 
license  fee  ot  tax  for  the  privilege  of  earring  on  business  in 
the  city.  The  ordinance  makes  no  exceptions  in  favor  of  or 
against  any  one  carrying  on  the  business  taxed,  but  operates 
uniformly  on  the  class  to  which  it  applies. 

Section  7  of  the  ordinance  provides  that  any  person  violat- 
ing any  of  its  provisions  shall,  on  conviction  thereof^  be  fined 
not  less  than  five  nor  more  than  fifty  dollars,  and  be  commit- 
ted until  the  fine  and  costs  be  paid.  Under  the  decision  of 
this  court  in  SiaU  v.  Oreen,  27  Neb.  64,  the  penal  provision  £or 
the  enforcement  of  the  ordinance  is  void.  But  that  does  not 
invalidate  its  other  provisions,  as  the  valid  part  is  a  complete 
act,  and  is  not  dependent  upon  the  v<nd  portion:  Stale  v. 
County  Comwff^  6  Neb.  474;  StaU  v.  Hardy,  7  Neb.  877;  8taU 
V.  Ciimiy  0<mm*r$,  17  Neb.  85;  StaU  v.  Hurd»^  19  Neb.  828; 
Muldoan  v.  Levi,  25  Neb.  457;  Me$%eng€r  v.  5tote,  25  Neb.  674. 
The  judgment  of  the  district  court  is  affirmed. 


Nov.  1890.]       Maqnsau  v.  City  of  Fbbmont.  446 

Oftickr  i>k  Facto — Bvrscr  ov  Aon  or.  —The  Judgment  of  a  Judge  de 
fnHo  \u  ralid:  State  T.  OarroO,  38  Conn.  449;  9  Am.  Kep.  409,  and  noto. 
Aots  of  affioers  de  /ado  ara  as  aflfaotnal,  so  far  as  the  rights  of  the  public  are 
ooQcerned,  as  if  they  were  offioers  de  Jmrei  Burhe  t.  BUioU^  4  Ired.  865;  48 
Am.  I>ee.  142»  and  note;  note  to  Wdntk  w.  JielnUn,  19  Am.  Peo.  69. 

MUMIdPAI.   GOBFO&ATTOHS  — PoWXa  TO  EllAOT  QBDZNAllCBa.  —  The  poWOT 

to  enact  a  city  ordinance  mast  be  Tested  in  the  governing  body  of  a  dty,  either 
in  express  terms  or  implied  as  incident  to  the  powers  expressly  granted: 
Anderoom  r.  WeUingkm^  40  Kan.  173;  10  Am.  8t.  Rep.  176^  and  note.  The 
Ittgitlatiire  may  oonfer  upon  a  omiuoipal  corporation  the  power  to  enaot 
ordinances  not  nnreasonable  or  opposed  to  the  general  law  of  the  state:  Mo' 
hUe  T.  YuUle,  3  Ala.  137;  36  Am.  Dec  441,  and  note.  A  law,  reaolotion,  or 
ordinance  is  valid  if  passed  by  a  majority  of  those  present  at  a  legal  meetingt 
deveiand  etc  MiOer.  (hrrnngrnhntn,  106 N.  a  178L 

MuHiGXPAx.  GosFOKAiioiia— OooQVATiov  Taz — OojiniTunovALirT  Of. 
^  A  city  ordinance  prohibiting  oanTassing  withoat  a  Uoensa  is  Talid,  if  it  ia 
aqsal  and  nniform  in  its  operatioa*  and  does  not  discriminate,  and  U  not  in 
Tiolaticm  of  the  federal  oonstitation:  C%  qf  TUuiviUe  ▼.  Breiman,  143  Pa.  St 
642;  24  Am.  St  Rep.  600,  sod  nota.  The  asthority  of  mnnielpal  corpora- 
tuna  to  Kosnsa  ooonpatioiia  exists  by  force  of  statute  alone:  Bemheinur  t. 
OHf  qfLettdmiUe,  14  OoL  616;  note  to  A  forte  Ortgor^,  64  Am.  Bep.  696t 
extended  note  to  BMmom  r.  Ua^or  i/f^caJtlhi,  84  Am.  Dec  638. 

MuvioEFA];.  CtaBvoaaxioiis^Xmcv  ov  OBDuiAiron  Void  ih  Past. — 
Unaatlioriaad  promioiis  in  a  mnnicipsl  ordinanoe  do  not  hiTalidate  the  whole 
OTdlnaaos  if  t&a/  oan  ba  separated  from  the  rest  sf  the  ordinanoe  without 
itilatmcitt  Pmtkw.  Armdntig.  71  Miob.  96||  16  Ao^  8t  Bsp.  676,  and 
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IfvHioiPAi.  CcmvomATiaiii^ABuniiro  Owvm  BinniAD  to  Txrawomm 

TO  &II8TRAIH  ClTT  COUNOIL  IBOK  PATIVa  COVTBAOTOm  VOS  iMPBBnCT 

Stbsr  Wosk,  wmuf,  — The  owner  of  a  oity  lol  almitiiig  on  a  street 
which  it  being  pared  in  an  imperfect  manaor,  nndor  a  oontraet  with  the 
dty,  hae  a  right  in  equity  to  an  injnnctloo  to  reatrafai  the  oontmon  coan- 
«fl  from  paying  for  such  imperfect  work  before  a  trial  at  law,  where  liia 
property  will  be  aeoeeeed  for  part  of  the  ooet  thereof.  Bot  this  ie  the 
complement  of  relief  to  which  he  ie  entitled^  for  a  court  of  equity  has  mo 
right  to  try  and  definitely  settle  the  queation  between  the  oity  and  the 
contractor,  whether  their  contract  hae  been  or  ie  being  ezeeated  aoeord* 
ing  to  Its  terms.  A  court  of  law  is  the  proper  forum  for  the  detormtna- 
taon  of  that  question,  and  a  court  of  equity  will  not  take  eogniainoe  of 
controversies  that  are  alien  to  its  genius  and  its  methods  of  procedure* 
The  bill  in  such  case  should  be  exhibited  for  the  relief  of  the  complainant 
and  also  for  all  other  land-owners  similarly  situated  who  desired  to  oonsa 
in,  and  should  show  distinctly  that  the  common  council  had  been  called 
upon  to  periorm  the  duty  lAie  not  doing  of  which  forma  tha  basis  of 
complaint. 
OooRT  OF  EQUirr  will  hot  Bktaih  Causb  vok  Comtlsti  DcnBBimiap 
noN,  WHur.  —A  court  of  equity  which  has  rightfully  acquired  juris* 
diction  to  grant  aa  injunction  for  a  special  pnrpoee  will  not*  as  a  matter 
of  right,  retain  tlie  cause  for  the  pnrpoee  of  settling  all  the  issusi^  wbera 
such  issuee  are  properly  determinable  in  a  oourt  of  law  only* 


Bill  for  an  injanction.    The  opinion  states  the 

WUliam  M.  Lanning^  for  the  appellant 

Samuel  Walker^  Jr.^  and  Oarret  D.  W.  Vroam^  for  tlie  to* 
•pondents. 

Bbaslbt,  C.  J.    The  oharacteristio  facts  oonstitQting  the 
basis  of  this  litigation  may  be  expressed  in  a  few  worda.    The 
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city  of  Trenton  entered  into  a  contract  with  Mr.  Lodori  who  to 
now  the  appellant,  for  the  paving  by  him  of  the  road-bed  of 
one  of  its  streets,  the  work  to  be  done  in  a  designated  manner 
and  with  specified  materials.    The  respondent  Mr.  McGovem- 
is  the  owner  of  a  lot  abutting  on  that  portion  of  the  street  so 
to  be  improved,  and  by  reason  of  certain  provisions  in  the- 
charter  of  the  city,  he  will  be  liable  to  be  assessed  for  a  part 
of  the  cost  of  such  paving;  and  his  complaint  in  his  present 
bill  is,  that  this  work  is  being  done  by  the  appellant  imper- 
fectly, both  with  respect  to  materials  and  skill,  in  violation  of 
bis  contract,  and  that  the  city,  unjustly  and  to  the  manifest 
damage  of  the  complainant,  acquiesces  in  such  misconducty 
and  is  ready  to  pay  for  the  work  at  the  stipulated  rate. 

Upon  the  assumption  that  this  undertaking  is  being  treated 
in  this  objectionable  manner,  it  is  manifest  that  the  complain- 
ant, Mr.  McOovem,  will  sustain  a  wrong,  unless  he  shall  have- 
judicial  socoor,  for  he  will  ultimately  be  compelled  to  pay  for 
defective  and  inferior  work  and  materials  at  the  same  rate  as 
though  they  were  perfect  and  superior.  For  such  a  wrong 
there  must  be  a  legal  remedy  of  some  sort,  and  it  is  obvious^ 
that  in  a  common-law  court  such  redress  cannot  be  obtained. 
Before  such  tribunals,  the  complainant  could  not  in  any  mode 
present  the  question  whether  this  work  had  been  properly  done* 
or  not;  for  it  has  been  repeatedly  decided  by  the  courts  of  this^ 
state  that  a  land-owner  thus  situated  cannot  raise  such  an- 
Issue  after  such  work  has  been  done  and  its  cost  has  been  or 
is  being  assessed.  Necessarily  the  citizen  thus  oppressed  has 
the  right  to  appeal  to  a  court  of  equity  for  protection,  and  con- 
sequently the  legal  authority  of  McGovem  to  file  this  bill  by 
Ibrce  of  the  circumstances  narrated  must  be  unquestionable. 
The  principle  referred  to  was  declared  by  Chancellor  Zabriskie 
bver  twenty  years  ago  in  these  words,  vis.:  ^^  The  only  remedy^ 
in  such  a  oase,  if  the  eity  authorities  will  not  resist  the  claim, 
is  in  equity.  If  the  land-owners  stand  by  and  see  the  city  pay 
ibe  oontractor,  they  can  have  no  relief  against  the  assessment. 
This  was  so  held  by  the  court  of  errors  in  case  dted  by  tho 
counsel  of  the  defendant:  8taU  v.  Jertey  OUy^  29  N.  J.  L.  441.'^ 
Equitable  jurisdiction  was  exercised  in  rimilar  sltaations  in 
the  cases  of  Simd  r.  Newark^  19  N.  J.  Eq.  876;  Schwnm  v. 
Seymour^  24  N.  J.  Bq.  144;  and  in  LiehsHen  r.  Newark^  24  N.  J. 
Sq.  202. 

But  while  the  standing  of  the  complainant  in  the  tribunal 
to  which  ha  has  appealed  is  not  open  to  doubt,  the  important 
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question  necesgarily  supervenes  as  to  what  is  the  nataie  and 
scope  of  the  relief  to  which  he  is  entitled. 

This  inquiry,  it  would  seem,  will  be  answered  as  soon  as  it 
shall  have  been  precisely  ascertained  what  is  the  wrong  with 
which  the  complainant  was  and  is  threatened.  Such  wrong  is 
plainly  manifested  on  the  &ce  of  his  bill;  it  is,  in  a  word,  this: 
that  the  dty  authorities  intend  to  pay  the  bill  of  this  codi- 
tractor  at  full  contract  prices,  although  the  work  and  materiala 
furnished  by  him  are  grossly  imperfect.  That  this  is  the  en* 
tire  context  of  the  complainant's  grievance  is  obvious  from  the 
fact  that  if  the  municipal  authorities  had  exhibited  the  oppo- 
site purpose, — that  is,  had  declared  that  the  contractor  waa 
in  default,  and  that  they  would  not  pay  until  the  job  had  been 
executed  according  to  stipulation,  —  the  complainant  would 
have  been  destitute  of  all  right  to  intervene  in  die  affair,  either 
at  law  or  in  equity.  If  the  city,  in  its  answer  in  this  casep 
supported  by  its  proofs,  had  shown  that  it  intended  to  contest 
the  contractor's  right  to  these  moneysi  it  appears  to  be  India* 
putable  that  such  showing  would  have  utterly  exploded  tlie 
entire  ground  of  equitable  jurisdiction.  In  the  (ace  of  such  a 
demonstration,  the  complainant  would  have  been  stripped  of 
every  vestige  of  rightful  itatm  in  a  court  of  equity,  and  as  a 
corollary,  therefore,  it  follows  that  if  be  shall  be  protected 
against  a  voluntary  payment  of  this  money  by  the  oi^,  ha  will 
receive  the  complement  of  relief  to  which  be  is  entitled. 

And  beyond  this  bound  we  think  that  in  this  dase  of  cases 
the  court  of  chancery  has  no  jurisdiction  It  has  no  right  in 
the  present  instance  to  try  and  definitely  settle  the  questioii 
between  the  city  and  Mr.  Lodor  whether  theb  oontiaot  hae 
been  or  is  being  executed  according  to  its  ternia.  In  snch  a 
contest  there  is  no  quaUly  that  in  the  faintesi  degree  eubjeoAs 
it  to  equitable  cognisance;  for  it  la  the  common  case  of  a  dis- 
pute respecting  the  performance  of  ordinaiy  labor.  For  the 
breach  of  an  undertaking  of  this  kind,  the  remedy  at  law  is 
convenient^  and  on  all  sides  adequate.  Indeed,  it  ia  so  complete^ 
that  in  a  legal  forum  the  contractor  can  reoo<rer  nothing  ua* 
less  he  can  show  sabstantial  ooziqpliance  in  every  particular 
with  his  stipulations,  or  if  the  promisee  shall  have  aooepted 
the  imperfect  work,  he  can,  ae  a  general  ruie,  exact  a  dimiuu* 
tion  of  the  agrved  price.  Under  snch  circamstaaoes,  I  regard 
it  as  the  universal  rule  that  such  contracte,  nnder  usual  cot- 
ditions^  cannot  be  enforced  in  a  court  of  equity;  for  to  sanction 
such  a  jurisdiction  would  be  revolutiouize  the  entira  coane  of 
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JodieU  prooedare  in  this  state.  It  will  be  netieed  IhaC  itt 
tl^  instance  Che  juncture  is  presented  of  an  alleged  MfGUMd  of 
m  contractor  to  make  his  work  conform  to  the  tsrms  df  bis 
s^^eementi  and  if  equity  dan  intervene  in  such  a  aitnalioni  so 
it  can  in  everj  case  in  which  a  mechanic  is  deviating  from 
bis  stipulations,  and  thus,  when  an  injunction  becomes  inci- 
dentally necessary,  the  chancellor  is  made  the  superintendent 
of  the  universal  labor  of  the  state.  Such  a  doctrine  would  be 
stlnormal,  and  would  tend  to  obliterate  or  confuse  the  boun* 
daiy  line  that  separates  the  jurisdictions  of  oar  legal  and 
equitable  tribunals. 

Nor,  in  this  connection,  should  it  be  overlooked  that  the 
assumption  by  the  court  of  chancery  of  the  right  to  formally 
settle  the  present  litigation  as  between  the  dty  and  this  con- 
tractor has  deprived  the  latter  of  a  prerogative  that  is  justly 
esteemed  of  the  utmost  importance.  This  is  the  position  of 
things:  the  contractor  asserts,  and  is  ready  to  maintain  be- 
fore the  proper  forum,  that  he  has,  in  every  particular,  per* 
formed  his  agreement;  his  right  is  undoubted  to  have  that 
<!ontention,  if  it  be  in  dispute,  settled  by  a  jury;  but  the  com- 
plainants insist  that  the  city  should  not  voluntarily  admit 
And  pay  this  claim.  But  in  such  a  proposition,  even  if  estab- 
lished, how  is  it  that  the  contractor  is  to  be  deemed  to  have 
forfeited  his  right  to  a  trial  by  the  country?  In  point  of  fact, 
tliis  controversy  is  between  the  complainant  and  the  city.  No 
fraud  is  alleged  or  proved,  and  if  the  city  is  willing  to  pay  the 
contractor,  certainly  such  willingness  cannot  be  imputed  to 
the  latter  so  as  to  occasion  a  forfeiture  of  his  rights. 

In  fine,  bills  of  this  sort  are  pure  injunction  bills,  and  will 
not,  in  a  collateral  way,  draw  to  equity  cognizance  over  con* 
iroversies  that  are  alien  to  its  genius  and  its  methods  of  pro- 
cedure. It  is  not  true,  by  any  means,  that  when  a  court  of 
conscience  has  acquired  cognizance  for  one  purpose,  it  thereby 
acquires  cognizance  over  the  entire  controversy  for  all  purposes. 
In  the  case  before  us,  the  appropriate  litigants  are  the  city 
on  the  one  hand,  and  the  contractor  on  the  other;  their  forum 
is  the  legal  one,  and  the  complainant,  being  interested  only  to 
the  extent  that  the  moneys  in  question  should  not  be  volun* 
tarily  paid  by  the  city,  cannot  change  the  forum  for  the  pur- 
pose of  settling  the  main  controversy, — he  cannot  take  away 
from  the  city  and  the  contractor  their  right  to  have  the  matter 
in  question  determined  by  a  common-law  court.  In  the  case 
of  Broton  v.  EdaaUf  9  N.  J.  Eq.  257,  it  was  properly  declared 
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by  the  ohanoellor  that  ^the  court  of  ohancery  in  this  state  haa 
nerer  adopted  the  principle  that^  because  ite  jurisdiction  has 
once  rightftdly  attachedi  it  will  retain  the  cause  as  a  matter 
of  right,  for  the  purpose  of  complete  relief''  It  is  conceiTed 
that  in  no  imaginable  case  woald  the  divergence  from  sound 
principle  be  wider  than  to  apply  in  the  present  instance  the 
rule  that  when  a  coart  of  equity  has  acquired  jurisdiction  to 
grant  an  injunction  for  a  special  purpose  it  may  go  on  and 
decide  all  the  issues.  The  present  complainant  cannot  inter- 
▼ene  except  in  the  degree  necessary  for  his  own  protection, 
and  he  cannot,  in  a  collateral  way,  become  the  sole  arbiier  Uiis^ 
and  against  the  will  of  the  real  litigante  transport  them  fiom 
the  legal  to  the  equiteble  tribunaL 

There  are,  it  is  true,  cases  in  this  line  in  our  reporte  in  which 
the  entire  cause  was  disposed  of  in  equity,  but  this  was  done 
without  objection,  and  without  consideration  of  the  principle 
here  discussed*  Such  cases,  so  far  as  they  may  appear  to  oon- 
flict  with  the  rule  here  esteblished,  must  be  considered  to  be 
overruled. 

The  foregoing  considerations  have  led  this  court  to  the 
elusion  that  the  present  decree  appealed  from  should  be 
versed. 

But  as  we  think,  from  the  evidence  in  the  case,  that  the  ap- 
pellant's claim  is  open  to  question,  and  that  he  should  not  be 
paid  for  the  work  done  by  him  under  present  circumstences, 
we  are  further  of  opinion  that  the  city  should  be  enjoined  from 
making  such  payment  of  any  of  the  moneys  that  are  alleged 
to  have  accrued  under  the  contract  in  question,  or  which  may 
hereafter  be  alleged  to  have  accrued  by  force  of  the  contraot 
in  question,  until  such  injunction  shall  have  been  dissolved, 
or  the  appellant  shall  have  established  his  right  thereto  by  a 
suit  at  law.  We  also  direct  that  the  decree  should  contain  a 
provision  giving  the  complainant  in  the  court  of  chancery  the 
right  to  intervene  and  make  defense  in  such  action,  but  at 
own  risk  with  respect  to  costs,  in  case  the  city  shall  notify 
that  it  will  not  make  defense  therein. 

With  respect  to  the  formal  errors  to  which  exception  was 
token  at  the  argument,  we  are  of  opinion  that  the  bill  should 
have  been  exhibited  for  the  relief  of  the  complainant,  and  also 
for  all  the  other  land-owners  similarly  situated  who  might  de- 
sire to  come  in.  This  was  a  defect  in  the  present  procedure, 
and  it  was  objected  to  in  the  answer.  But  that  exception  be- 
came inoperative  when  an  amendment  in  that  respect  was 
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ordwed.  If  foeh  amendment  was  insoffident  with  regaid  to 
fonun  or  extenti  or  the  penona  named  in  it  aa  partiea  wero 
not  notonllj  brooght  into'ooorti  dbjeotlona  on  these  aoooonti 
ahonld  have  been  taken  beflbre  triaL 

So  we  further  think  that  it  was  necessary  far  the  complain- 
ant to  show  diatinctly  in  his  bill  that  the  common  council  had 
been  oalled  upcm  to  perform  the  duty  the  not  doing  of  which 
farmed  the  basis  of  complaint;  but  we  are  of  opinion  that  in 
Tiew  of  the  answer  and  proofs  it  sufficiently  appears  that  the 
attitade  of  the  common  coondl  was  antagonistic  to  the  com- 
plainant's position  and  that  consequently  the  olijection  can- 
not prevaO  on  final  hearing. 

The  dty  should  be  directed  to  pay  the  ccsts  of  the  com* 
plainant  in  the  court  of  chancery. 

No  oosts  aio  allowed  on  the  appeaL 


Ivjuvonoa— MvauoAL  OoBTosiaBoaa— Iqai^wfll  e^oia  lbs  «b  of 
la&d  Urn  paymint  for  pwrins  » itrMt^  whort  llio  •mmkt  of  llio  ownon  of  a 
majority  of  tfao  feel  fronting  on  the  street  wee  nol  obtainodt  HvUami  ▼. 
Maf9r^  11  Md.  186|  SS  Am.  Dee.  ISB^  and  extended  note  diaensfling  ftbe  !■«• 

teg  of  injaaolione  to  reelfain  llie  ooUeelion  of  aieeenBenle  and  taxeei  extended 
Bota  to  JfeOBrd  ▼.  POa  <  Am.  St.  Rep.  99;  dlernieeing  tbe  lemediea  of  !»• 
payera  for  fllegd  note  of  tbe  monioipal  oorporation. 

Equxtt— JuBUDiOflCV.  —A  oonrt  of  equity  will  determine  aU  neeeemy 
qneetioBe  of  law  and  fMt  in  tbe  exeroiee  of  ite  Intimate  Jnriediotion!  STVmmI- 
writ  T.  AiMnry  J(^.  Oa,  7  Gray,  808)  M  Am.  Deo.  491.  A  okaaoeiy  oovl 
wili  not  entertein  and  try  an  iaone  of  ifjiiiwpir  wd  wm^  tboogh  it  la  pteimlid 
in  oonneotinn  witb  metteri  proper  for  eqnitiJile  o^gniauMOi  BimmMm  ▼• 
rwimt  WTimn  tflT  A  oonrt  of  eqoity  wiU  adjnst  tbe  whole  of  a^y  eon* 
trovwqr  propeily  before  It  withoat  remitting  the  partioi  to  a  lifd  leme^ 
•atoa^jpartsfiliMliv^*  Fosdfaer.  91  Ala.  SJft. 
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BsBBAn  MAT  BmnwM  Dasv  Dua  lo  Hn  Wivs  bt  Ooktstiko  his 

WWMH. » Where  a  hnabaad,  indebted  to  his  wilb  for  ad* 
by  Imt  to  enable  him  to  bnild  npon  loti  owned  by  him»  fa 
fflHIilwct  sf  a  prior  premiee^  makee  to  iMr  a  deed  of  tbe  property  Jwl 
before  a  Jndgmeat  ie  entered  egainet  him  by  another  ereditor,  atuidi«a 
npon  sa  equl  footing  with  her*  for  a  debt  laenrred  by  him  before  he 
aeqvired  tltlo  to  the  loK  the  wile  reoeiying  tbe  deed  withoat  any  deefgn 
to  defraud  othere  by  tbe  form  of  the  eonnyanoob  SMh  deed  wiD  not  bo 
avoided  at  the  nit  of  aoob  ereditor,  bnt  wiU  bo  isitrinedasi 
for  the  amount  for  whioh  the  gnntor  wee  indebted  to  tho  gynntee, 
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Bill  to  wi  aitda  a  oonTqraneo.  TIm  o^nien  tUtes  the 
teti. 

JAm  lAnn^  for  fha  appellant 

OHheri  CoDinty  for  the  reepondeot. 

RaaD,  J.  This  suit  was  hrotight  hf  <he  Hudsaii  County 
National  Bank  to  set  aside  a  oonyeyanoe  of  two  houses  and 
lots  on  Jersey  Avenue,  in  Jersey  City,  made  by  George  P. 
Brock  to  his  wife,  Josephine  Broeki  the  appellant  The  deed 
was  made  on  Maroh  1, 1888. 

The  bank|  the  present  respondent  obtained  a  judgmont 
against  the  said  Gtoorge  P.  Brock  in  the  supreme  court  of  this 
sUte  on  the  80th  of  April,  1888. 

This  judgment  was  for  $1,659.08.  Execution  was  issued 
upon  it  to  the  sheriff  of  Hudson  Oounty.  That  officer,  finding 
nothing  else,  levied  upon  the  two  lots  mentioned  as  the  prop- 
erty of  the  defendant  The  bank  thereupon  filed  its  bill  in 
this  case  to  hare  the  deed  from  the  defendant,  George  P« 
Brock,  to  his  wife  set  aside,  as  against  the  bank,  as  a  fraudu- 
lent conveyance. 

A  decree  was  advised  and  signed,  adjudging  that  the  said 
deed  was  void  as  to  the  bank,  and  ordering  the  property  to  be 
sold  to  pay  the  said  judgment 

The  facts  proven  in  the  suit  seem  to  be  these:  George  P. 
Brock  owned  the  two  lots  before  he  married  Josephine.  He 
bought  them  in  October,  1882.  He  paid  in  cash  for  one  lot 
$1,000,  and  gave  a  mortgage  upon  it  for  $2,000.  He  paid  in 
cash  for  the  other  lot  $1,600,  and  gave  a  mortgage  upon  it  for 
$1,600.  At  this  time  he  was  engaged  to  be  married  to  Jose- 
phine. He  borrowed  of  ber  $2,000,  which  he  used  to  make  up 
the  cash  part  of  the  consideration  paid  for  the  lots.  It  seems 
that  she  did  not  know  of  the  purpose  to  which  the  borrowed 
money  was  to  be  applied.  On  the  80th  of  November,  the 
month  after  that  in  which  the  purchase  was  made,  he  married 
her.  After  the  marriage  the  husband  erected  upon  the  lots 
two  buildings.  The  cost  of  each  building  was  over  $16,000. 
He  fixes  the  amount  as  between  $16,260  and  $16,600  each. 
The  mortgages  of  $2,000  and  $1,600,  already  mentioned,  were 
paid  off,  and  two  mortgages,  amounting  to  $14,000,  were  put 
upon  the  improved  property. 

The  property,  as  it  then  stood,  had  cost  $88,600,  of  which 
$24,600  was  paid  in  cash.  This  cash  was  paid  mostly  out  of 
moneys  which  came  from  the  wife,  Josephine. 
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The  ^f^dmoe  shows  quite  oondoiiydy  thai  from  the  wife's 
property  there  went  into  the  hands  of  the  husband  190,785. 
Nearly  all  of  it  most  haTe  gone  in  the  payments  made  npon 
tiiia  property. 

TUb  appears  to  be  so,  beeanse  the  hnshand's  own  money 
could  not  have  exceeded  $5,600|  and  it  rsquired  nearly,  if  not 
qoite,  $4,000  of  this  to  mi^e  np  the  difference  between  the 
amount  of  money  he  received  from  his  wifo  and  the  amount  of 
cash  he  paid  npon  the  property.  I  do  not  conceiTei  however, 
that  ft  ia  at  all  important  whether  the  wift's  money  was  all 
pot  into  the  property  or  not. 

The  important  matter  Is  the  ascertainment  of  the  amount 
of  money  which  was  turned  over  to  the  husband.  Both  hue* 
band  and  wife  testify  that  it  was  understood  between  them,  at 
that  time,  that  he  should  make  a  deed  of  the  property  to  her» 
This  he  neglected  to  do,  until  the  deed,  now  in  question,  was 
executed  in  1888.  These  are  the  facts  concerning  the  relations 
ef  tiie  husband  and  wife  toward  each  other  touching  the  trana> 
action. 

In  respect  to  the  husband's  relations  with  the  bank,  only 
one  thing  is  worthy  of  remark.  The  debt  for  which  the  judg- 
ment was  entered  up  against  him  arose  in  187S, — long  before 
the  purchase  by  him  of  these  lots,  —  by  reason  of  his  indorse- 
ment for  another  party.  It  therefore  appears  that  the  debt 
was  not  contracted  upcm  the  faith  of  his  ownership  of  this 
property. 

It  is  quite  obvious  that  the  execution  of  the  deed  by  the 
husband  was  hastened  by  the  suit  of  the  bank  against  him. 

In  respect  to  the  wife's  position,  it  is  evident  that  she  knew 
but  little  of  the  management  of  this  business  by  her  husband, 
and  it  is  equally  evident  that  she  had  no  fraudulent  design  in 
permitting  the  property  to  remain  in  the  hands  of  her  hus- 
band. 

I  think  it  true  that  she  repeatedly  urged  her  husband  to 
make  her  a  deed,  and  received  it,  when  made,  in  good  faith. 

In  this  position  of  affairs,  what  are  the  rights  of  the  respect- 
ive parties?  The  view  of  the  counsel  for  the  bank  is,  that  the 
property  should  be  treated  as  having  belonged  to  the  wife  all 
these  years.  Then  he  would  have  the  court  fix  a  lien  upon 
this  property  on  account  of  the  money  of  the  husband  which 
went  to  help  pay  for  it.  This  would  compel  the  wife  to  redeem 
the  judgment  or  submit  to  a  sale  of  the  property.  Her  inter- 
SBt  in  it  would  be  in  the  surplus,  after  payment  of  the  bank's 
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judgment  and  the  mortgage.    Thia  was  indeed  the  eflbot  of 
the  decree  made  in  the  oonrt  below. 

In  my  judgmenti  this  is  a  mistaken  view  of  the  legsl  oondi* 
tion  of  affairs,  and  the  decree,  I  think,  cannot  stand  in  its  pres- 
ent shape.  There  was  no  resulting  trust  in  the  wife.  'Hiera 
was  no  interest  in  the  wife  in  this  real  estate,  legal  or  equi- 
table. She  was  a  oreditor  of  her  husband.  So  was  the  bank. 
Both  stood  upon  an  equal  footing  in  this  respeot.  Morally, 
the  right  of  the  wife  to  a  payment  of  her  debt  by  a  deed  waa 
superior,  because  the  husband,  when  using  her  money,  had  so 
promised.  But  legally  and  equitably,  I  do  not  peroeiYe  any' 
legal  difference  in  their  attitude  at  the  time  that  the  deed  was 
made.  Now,  he  chooses  to  secure  his  wife  by  making  a  deed 
to  her.  He  had  a  right  to  secure  or  pay  her  for  her  adTancet. 
And  although  it  may  be  that  the  value  of  the  property  is  ia 
excess  of  the  debt,  yet,  she  not  being  a  party  to  any  design  to 
defraud  others  by  the  form  of  the  conveyancoi  it  will  not  bo 
avoided  because  of  its  form  as  an  absolute  deed.  Following 
the  doctrine  laid  down  in  Demareit  v.  Terkune^  18  N.  J.  Bq« 
682,  and  since  recognized  in  several  cases,  the  deed  should  not 
be  set  aside,  but  should  be  sustained  as  a  security  for  the 
amount  for  which  the  grantor  was  indebted  to  the  grantee. 
That  amount  is,  I  think,  suffloiently  proved  to  be  120,786. 

The  decree  below  should  be  reversed,  and  a  decree  entered 
that  the  deed  stand  as  security  for  that  amount^  and  that  the 
property,  at  the  opiton  of  the  bank,  be  soldi  if  any  bid  is  ob- 
tained above  the  said  sum,  the  property  being  sold  subject  to 
the  mortgage  upon  it  If  sold,  then  out  of  the  prooeeds  the 
said  amount  of  120,786  to  be  paid  to  the  appellant 
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Dnr.  ^  Wb«r«  a  wif«  at  h«r  nutrriage  wm  powaned  of  a  Urga  ettat*  wUah 
■ho  allowed  her  huahaad  to  diapoaa  of  vpon  hia  promiaa  to  aattla  apoa  har 
other  property  of  equal  Talne,  and  after  ha  had  partly  oompUed  with  tha 
promiae,  aa  agreement  for  eeparation  haying  been  agreed  vpon,  ho  aaada  a 
deed  for  her  benefit^  tha  oonaidtration  for  whioh  waa  tha  ozoeat  ol  hm  prop> 
arty  so  disposed  of  over  that  aettled  upon  har,  togathor  with  har  ralaaoo  ol 
dower,  and  aU  olaim  for  anpport^  snoh  dead  waa  hold  valid  againat  oradi* 
tore:  Harveg  ▼•  Akanwdtr^  1  Rand.  219;  10  Am.  Deo.  619;  note  to  Slssii  v. 
Odoo,  20  Am.  St.  Rep.  710;  extended  note  UiXhokt  ▼•  Brtmmi.  SS  Ab.  OoOi 
S48;  aztendod  note  to  Wmrm  ▼•  Btfrnm^  S7  Ab.  Doo.  1S& 
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Kbwhofp  v.  Mato. 

Ht  Haw  JBB8BT  SQUXTT*  ftlf.] 
CWUniLOBD  AimTkHAVS— BUILDIMO  STAHimie  ON  LlAg|»  LaWB  m  OmATtWL 

"Bmal,  WHnr.  •— Wharo  a  laMe  of  huid  on  whioh  standi » building  ownod 
bj  tho  laaaao  oontaini  a  proviiioii  thafe  tooh  bailding  may  bo  nmoTed 
by  Um  leasee  within  a  reasonable  time  after  the  expiration  of  Ibo  term, 
if  the  lessor  shall  not  pay  its  Yalne,  to  be  determined  by  arbitratioiit  snoh 
bnilding  la,  during  the  running  of  the  term  of  the  loasa^  annozod  to  the 
land,  and  l^a  interest  of  the  lessee  in  both  building  and  land  la  a  ehat> 
tolreaL 

TiMwai  ov  Land  mat  Grant  Riobx  of  Wat  otne  It  so  OrHSBa»  whin. 
—  A  lessee  of  land,  entitled  to  ito  exdusiva  possession,  may,  during  the 
oontinuanao  of  hia  term,  dispoee  of  and  pass  to  another  a  right  of  way 
oTer  the  same,  even  though  ha  has  but  an  aetata  for  yeara  therein* 
Whan  the  seryient  and  dominant  aatotaa  are  both  for  yaam^  snoh  right 
will  have  all  the  qnalitiea  of  an  easement  during  the  ruining  of  the  term, 
bat  will  oease  wi^  the  expiration  of  the  eatatas  upon  whioh  it  depends. 

Stobt  of  Passaob  not  RaernticTiD  to  Surfaob  of  Soil.  — When  separata 
aatatea  exist  in  the  upper  and  lower  portions  of  the  aama  building,  a  right 
of  passage  may  be  created  through  the  halla  and  pasaagaa  above  the  aor* 
f aoa  as  wall  as  upon  tho  surface  itself. 

'BbnbwndJLiasb  n  Continoanob  of  Oiuoinal  Tbbh,  whbn.  —When  a 
lease  providaa  for  a  renewal  of  the  tarm,  the  renewed  lease  is  deemed.  In 
oquity,  a  mere  oontinnanoa  of  tho  original  tarm  for  tho  protaotion  and 
praaerration  of  righta  acquired  therein. 


Bnx  for  an  injunction.  On  November  1, 1854,  the  Third 
Presbyterian  Church  of  Newark  leased  to  Stephen  Ford  and 
Thomas  Maplesden  a  lot  on  Broad  Street,  in  Newark,  41^  feet 
wide  by  166  feet  in  depth,  for  a  term  mnning  to  May  1,  1868. 
At  the  date  of  the  demise,  the  lessees  owned  a  frame  bailding 
en  the  premises,  coyering  the  whole  front,  and  extending  baok 
about  eighty  feet  The  lower  part  of  the  bailding  was  occupied 
by  a  store,  and  the  upper  part  as  a  dwelling,  to  whioh  access  was 
obtained  from  Broad  Street  by  a  stairway  in  a  hall  extending 
along  the  north  side  of  the  building,  and  by  transyerse  passages 
aboYC.  By  the  terms  of  the  lease,  the  lessees  might  renew  for  the 
farther  term  of  twenty  years,  at  a  rent  to  be  agreed  on  or  fixed 
by  arbitration,  and  if  they  did  not  renew  they  might  remoye 
the  bailding  within  a  reasonable  time  after  the  expiration  of 
the  term,  unless  the  lessor  would  pay  them  its  Talue,  to  be 
fixed  by  arbitraticm.  On  April  18, 1855,  Maplesden  assigned 
to  Ford  all  his  interest  in  the  building  and  term.  On  October 
28, 1867,  Ford  sold,  and  by  a  deed  inUr  partei  conyeyed,  to 
Charles  (}arrabrant  a  part  of  the  demised  premises,  of  eighteen 
feet  in  width  on  Broad  Street,  and  extending  baok  a  depth  of 
one  hundred  laet  along  the  north  line  of  the  premises.    The 
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stairway,  hall,  and  part  of  the  transverse  passages  were  in  that 
part  of  the  building,  aod  the  deed  contained  tfie  following  clause: 
"Subject, nevertheless,  to  the  following  leservations  and  con- 
ditions, that  the  hall  extending  back  twentyieight  &et,  aA4 
the  stairway  leading  into  the  dwelling  and  appet  part  of  the 
premises  hereby  conveyed,  and  the  part  now  owned  bjr  Bald 
Stephen  Ford,  lying  southerly  of  said  last-described  preoMfieSy 
shall  be  kept  open  and  unobstructed  for  the  use  of  said  parties 
and  their  families,  tenants  and  servants;  and  that  said  Ford, 
bis  family,  tenants,  servants,  and  legal  representatives,  shall 
have  the  right  to  use  the  stairway,  passage,  and  cross-hall  to 
and  from  any  part  of  the  premises  owned  by  him  adjoining 
the  premises  hereby  conveyed;  and  with  the  further  reserva^ 
tion,  that  the  partitions  in  the  third  story  of  the  building  on 
the  premises  hereby  conveyed  shall  remain  as  they  are  at  this 
time,  unless  said  building  should  be  destroyed."    On  April 
28,  1868,  the  church  renewed  the  lease  for  the  whole  premises 
to  Ford  and  Garrabrant,  as  tenants  in  common,  for  twenty 
years  from  May  1, 1868,  upon  terms  as  to  further  renewal  and 
removal  of  the  building,  like  those  in  the  lease  first  described. 
By  an  agreement  of  September,  1869,  between  Ford  and  Gar- 
rabrant, the  latter  was  permitted  to  reduce  the  width  of  the 
hall,  but  it  was  expressly  agreed  that  the  conditioins  and  reser- 
vations in  Ford's  original  assignment  to  Garrabrant  should 
remain  otherwise  unaffected.    On  January  8, 1870,  Ford  sold 
and  assigned  to  the  respondent  Mayo  the  remaining  front  of 
the  demised  premises  for  a  depth  of  one  hundred  feet,  togeth^ 
with  the  right  and  privilege  reserved  in  the  assignment  to 
Garrabrant    Mayo  used  the  lower  part  a^  a  store,  rented  thp 
upper  stories,  and  he  and  his  tenants  gained  access  thereto  by 
the  passages  in  question.    Ford  had  previously  made  similar 
use  thereof.    On  January  14,  1874,  Ford  made  another  deed 
to  Garrabrant,  assigning  the  same  interest  which  had  been  aa* 
signed  by  the  deed  of  October  28, 1867,  but  subject  to  the  con- 
ditions and  reservations  contained  in  that  deed,  to  which  it 
referred.    In  April,  1888,  the  church  gave  a  lease  to  respond* 
ent  Mayo  for  that  portion  of  the  premises  which  he  had  ac- 
quired by  his  assignment  from  Ford,  and  the  lease  contained 
like  provisions  respecting  the  removal  of  the  building.    Garra- 
brant's  interest  was  sold  under  execution,  and  bought  by  his 
wife.    In  February,  1888,  she  and  her  husband,  in  writing, 
relinquished  their  rights  to  appellant,  to  whom  the  church,  by 
another  lease,  gave  a  further  term  of  twenty  years  from  May 
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1,  1888,  in  that  part  of  the  premises  which  Ford  had  ascdgofii 
to  GarrabranL  This  lease  recited  the  facts,  and  partioularly 
referred  to  the  deed  of  January  14, 1874,  as  the  saaroa  of  Qb^ 
ra  brant's  right  of  renewal,  relinquished  to  appellant,  and  the 
lease  was  expressly  declared  to  be  a  renewal  of  a  part  of 
the  original  lease.  In  November,  1889,  appellant  obstructed 
the  passages,  and  out  off  the  access  of  Mayo  and  his  tenant 
to  the  upper  part  of  his  building.  The  bill  prayed  that  »ppel^ 
lant  might  be  restrained  from  such  obstruction. 

Elu^  P.  Momnft  for  the  appellant. 

Fr&derU  W*  Sieffem^  for  the  respondents. 

Maqi9,  J.  This  cause  was  heard  below  upon  the  bill  alone. 
Kg  answer  having  been  put  in  thereto,  the  allegations  of  the- 
bill  are,  therefore,  to  be  taken  as  true,  and  the  only  question 
here  is,  whether,  upon  the  facts  alleged,  the  decree  is  errone- 
oos. 

The  decree  enjoins  appellant  from  interfering  with  tho 
use  by  respondcmt  Mayo,  his  family,  tenants,  servants,  and 
l^al  representatives,  of  certain  stair  and  passage  ways  in 
a  building  in  Newark,  and  from  obstructing  such  ways,  to 
their  injury. 

The  facts  alleged  in  the  bill  are  set  our  with  great  particu- 
larity in  the  opinion  of  the  learned  vice-chancellor;  but  as  a 
statement  of  some  of  them  seems  necessary  to  explain  my 
views,  a  brief  rSiumi  precedes  this  opinion. 

On  behalf  of  appellant  it  was  contended  that  the  building 
in  question  is  a  mere  personal  chattel,  and  that  in  such  a 
chattel  no  easement  of  way  in  favor  of  one  part  thereof  over 
another  part  thereof  can  be  acquired. 

When  a  building  has  been  erected  by  one  on  lands  of 
another,  upon  an  agreement,  express  or  implied,  that  it  may 
be  removed  at  the  pleasure  of  the  builder  or  on  the  demand 
of  the  land-own^r,  the  building  is,  no  doubt,  to  be  classed  in 
that  division  of  property  which  we  call  purely  personal:  Pope 
V.  SHnkU^  45  N.  J.  L.  89.  But  in  this  case  the  building  was 
atteched  to  land  in  which  ito  owners  had  an  interest,  classi- 
fied,  not  as  a  mere  chattel,  but  as  a  chattel  real.  By  the 
terms  of  the  lease  the  building  could  not  be  severed  from  ito 
oonneotion,  until,  at  the  expiration  of  the  lease,  the  land- 
owner failed  to  exerotse  the  option  given  him  to  take  it  at  ita 
appraised  value.    Under  such  circumstanced,  in  my  judgment 
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the  building  was  annexed  to  land,  and  the  interest  of  the  les- 
iees  in  both  boilding  and  land  was  a  chattel  reaL  If,  at  the 
expiration  of  the  term,  the  leeeor  did  not  take  the  bailding, 
the  right  to  remove  at  the  pleasure  of  the  leseeee  would  arise, 
and  the  building  would  become  a  mere  chattel;  bnfe  if  the 
lessor  exercised  its  option,  and  paid  the  appraised  raloe,  or 
probably  if  the  lessees  failed  to  remove  within  a  reasonable 
time  after  the  expiration  of  the  term,  the  building  would  be- 
oome  annexed  to  the  fee,  and  be  classed  as  realty. 

A  lessee  of  land,  being  entitled  to  its  exclusive  possessioa 
during  the  continuance  of  the  term,  may,  unless  restrained  by 
covenants,  dispose  of  and  pass  to  another,  by  appropriate  acts, 
the  whole  or  part  of  his  interest  In  this  mode  he  may  doabt- 
less  grant  to  others  a  right  of  passage  over  the  land  leaned  by 
him,  which  right  would  have  all  the  qualities  of  an  easeroent 
of  way  during  the  running  of  the  term:  Wallace  v.  Fletcher, 
80  N.  H.  434;  Oayford  v.  Moffat,  L.  R.  4  Ch.  App.  183. 

A  servitude  of  that  character  might  be  created  in  favor  of 
any  other  estate,  even  though  the  latter  be  an  estate  of  free- 
hold, not  of  inheritance,  or  an  estate  less  than  freehold.  That 
the  servient  and  dominant  estates  are  estates  for  life  or  year* 
would  not  at  all  affect  the  qualities  of  the  right  so  long  as  it 
eontinues,  but  only  its  duration.  If  the  dominant  estate  is  a 
terminable  estate,  the  right  of  passage  would  cease  when  that 
estate  terminated;  if  the  servient  estate  is  an  estate  of  like 
character,  the  right  of  passage  would  (at  least  when  created 
by  grant  of  the  lessee)  cease  when  it  terminated.  Such  a 
right,  while  it  endures,  has  every  characteristic  of  an  ease- 
ment, and  should  be  governed  by  the  rules  relating  to  aneh 
incorporeal  hereditaments. 

The  grant  of  a  right  of  passage  need  not  be  restricted  te 
the  surface  of  the  soil.  Separate  estates  may  exist  in  upper 
and  lower  portions  of  the  same  building,  and  in  the  sorfiMM  of 
the  soil  and  the  underground  strata.  When  suoh  an  estate 
exists  in  an  upper  story  of  a  building,  or  in  the  surface  of 
land,  there  are,  of  necessity,  attached  thereto  easements  of 
support,  and  in  the  case  of  a  building,  of  aocese  from  the 
lower  stories:  Washburn  on  Easements,  688,  695.  As  owner- 
ehip  extends,  unless  restrained  by  the  grant,  indefinitely  up- 
ward and  downward,  a  right  of  passage  may  be  created 
through  vaults  and  cellars  under  the  surface,  and  through 
halls  and  passages  above  the  surface,  as  well  as  upon  the  very 
surface. 
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It  18  next  urged  Hut  there  has  been  no  grant  of  tlie  right  of 
passage  olaimed. 

The  deed  of  October  28, 1867,  wUoh  passed  to  Garrabrant 
a  Ti^ht  to  that  portion  of  the  demised  premisee  on  which  the 
hall,  stainrayi  and  passages  are  located,  cootained  an  express 
resenration  of  the  right  to  use  snoh  passages  to  Ford  and  his 
IsfCal  lepresentatiTes,  for  the  benefit  of  the  remainder  of  the 
demised  premises  retained  by  Ford. 

It  is  contended  that  the  right  thereby  created,  if  any,  was 
one  merely  personal  to  Ford,  and  has  ceased  by  his  death. 
That  Ford  is  dead  does  not  appear  in  the  printed  case.  But 
that  eircnmstance  I  deem  of  no  importance.  The  right  in- 
tended  to  be  created  was  only  a  right  in  an  estate  for  years 
and  in  favor  of  an  estate  for  years.  These  interests  do  not 
descend  to  heirs,  bnt  pass  to  executors  and  adnunistrators. 
They  can  be  created  without  the  use  of  the  words  ^  heirs,^ 
and  therefore  any  interest  in  them  can  be  so  created.  The 
reservation  to  Ford  and  his  legal  representativeo  would  suffl« 
ciently  create  such  an  interest  if  it  is  effective  as  a  grant. 

Such  a  reservation  amounts  to  a  grant  of  a  right  of  passage: 
Washburn  on  Basements,  29.  As  the  deed  was  tntsr  parte, 
the  right  reserved  would  have  been  deemed  granted,  altiiough 
Oarrabrant  had  not  executed  the  deed:  SarU  v.  JVInt  Brwmriek^ 
38  N.  J.  L.  47;  Coopar  v.  LtmamUin,  87  N.  J.  Bq.  284;  Boset^ 
hran$  v.  Snover^  19  N.  J.  Bq.  420.  But  Garrabrant  actually 
executed  both  deeds  in  which  the  reservation  was  contained, 
and  so  fonnally  granted  the  way  over  the  interest  he  thereby 
acquired. 

I  oondodei  therefore,  that  by  the  very  terms  of  the  reserva- 
tion in  the  deed  between  Ford  and  Oarrabrant,  a  right  of  pas* 
sage  or  way  over  the  hall,  stairway,  and  transverse  passages  in 
that  part  of  the  building  now  leased  to  appellant,  in  favor  of 
that  part  now  leased  to  the  respondent  Mayo^  was  created, 
which  had  all  the  qualities  of  an  easement,  but  it  was  imposed 
upon  an  estate  tat  years  in  favor  of  a  like  estate,  and  would 
terminate  whenever  the  dominant  or  servient  estate  ceased  to 
exist  in  persons  entitled  to  or  affected  by  the  creation  of  the 
right 

When  the  right  of  passage  was  created,  Ford,  by  the  assign- 
ment of  Maplesden,  had  acquired  the  sole  interest  in  the  de- 
mised premises,  and  the  right  to  a  renewal  and  extended  term. 
Ford's  assignment  to  Oarrabrant  of  a  portion  of  the  demised 
premises  admitted  the  latter  to  an  interest  in  the  same,  includ- 


log  *  riflhl  in  wy  rec^^w^d  or  wtooded  tarm.  TI10  d^tomlaA 
term  was  granted  to  Ford  and  Oanrabrant  as  taiiMta  m  aoop 
mon.  While  tbey  thoa  obtained  a  eonmicm  title  to  the  wbola 
demised  premises^  it  does  not  admit  of  a  doaU  that  thef  —A 
became  in  equity  entitled  to  the  oeyeral  naaanqeina  of  thoM 
parts  thereof  into  wbieh  they  had  divided  them  ior  mafmuA 
oQcupaney.  The  renewed  term  was,  howevor,  a  mem  oontinm- 
ation  of  the  former  term. 

A  grant  of  a  right  in  demised  premisea  bj  one  haiing  a  4ar> 
minable  lease,  with  a  right  of  renewal,  wiU  not  eeaae  to  hava 
effect  on  tbe  termination  of  the  lease,  if  theie  is,  in  hid,  a  va- 
ne wal  thereof.  The  rmewed  lease  is  deemed,  at  least  in  equttjt 
to  be  a  met$  ooatinnanoe  <rf  the  origin^  teum  for  the  preaerrm* 
tion  and  protection  of  rights  aoquised  thorsinc  Taylor  on  Land* 
lord  and  Tenant,  sec.  840;  Wood£aU  on  liMidlord  and  Tenant, 
678,  680;  1  Piatt  on  Leases,  762;  JE9  paiU  Oraee,  1  Bos.  A  P. 
876;  WaUr$  t.  Bail&y,  3  Yoange  ft  0.  219;  Hotridge  t.  OWm^ 
pie,  3  Johns.  Oh.  aO;  Pkjife  r.  WardM,  6  Paige,  268;  28  Am. 
Dec.  430;  GH)b$s  y.  /sfiUns,  8  Bmdt  Ok  180;  MUdM  r.  Reed, 
61  N.  Y.  128;  19  Am.  Rep.  262. 

When,  therefore,  Ford  and  Garrabcant  renewed  their  lease 
in  common,  but  for  their  several  benefit^  their  renewed  rights 
bore  the  previous  relation.  The  ri|^t  of  passage  oontinaed 
imposed  on  the  servient  estate  in  &vor  of  the  dominant. 

When  the  lease  given  to  Ford  and  Garrabrant  expired,  now 
leases  were  given  to  those  who  had  become  entitled  to  separate 
portions  of  the  demised  premises.  Respondent  Mayo  proourad 
a  new  lease  for  that  portion  to  which  he  had  acquired  a  right 
nnder  Ford's  assignment  Appelant  procured  a  lease  for 
that  portion  to  which  Garrabrant  had  acquired  a  rig^t  under 
Ford's  assignment,  which  right  had  passed  to  his  wife,  and 
had  been  relinquished  in  favor  of  appellant  Bach  renewed 
term  was  a  continuance  of  the  former  interest  Appellant's 
term  was  expressly  declared  by  her  lease  to  be  a  renewal  of 
the  original  lease.  Thereby  all  the  rights  previoudy  acquired 
were  preserved  and  continued. 

Appellant  further  contends  that  she  had  no  notice  of  the 
right  of  passage  over  the  premises  when  she  took  her  lease. 
There  are  two  answers  to  this  contention.  In  the  first  place, 
she  acquired  her  right  to  renew,  by  virtue  of  which  she  ob* 
tained  the  lease  from  Garrabrant.  He  had  created  the  right 
of  passage,  and  could  not  convey  to  her  a  greater  right  than  he 
thereafter  possessed.    In  the  next  place,  there  was  notioe  to 
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app«llAnt|  both  in  the  open  and  plain  oser,  apparent  from  the 
construction  of  the  building,  and  from  the  reference  made  in 
her  lease  to  the  title  of  Garrabrant,  under  whom  she  obtained 
it.  That  title  diacloeed  the  existence  of  the  right  contended 
lor. 

For  theee  reasons  I  think  the  decree  right,  and  ehall  vote  to 
Affirm  it 

I  may  add,  that  had  I  adopted  the  views  of  the  viee-chan- 
eellor  as  to  the  classification  of  this  building  as  a  purely  per- 
sonal  chattel,  I  should  have  had  no  difficulty  in  reaching  the 
conclusion  he  arrived  at  For  I  doubt  not  that,  in  a  chattel 
of  such  peculiar  character,  rights  may  be  created  in  all  re- 
spects analogous  to  those  rights  which  are  called  easements; 
that  when  the  parties  in  interest  create  such  rights,  they  are 
not  objectionable  as  opposed  to  public  policy,  nor  as  not  capa- 
ble of  being  the  subject  of  contract,  and  that  such  rights  may 
and  should  be  protected  by  the  courts  as  the  analogous  ease- 
ments would  be. 
Afllrmed.  _____^ 

LiAUB— Bbhbwal  — How  RaoAEDia^A  renewed  litse  isnguded  as 
a  more  oontinaanoe  of  tho  original  loMO  in  oqviftjj  for  tbe  prolaelloa  if  Hmso 
oonoemed,  sabjool  to  tho  additional  dhargoo  on  tiio  ronowal,  whora  lie  ie> 
nawal  is  obtained  by  being  in  iioomjiIqh  nndor  tbo  origiail  Vrnm,  or  bsffag 
an  intarost  in  its  Ph^ew.  FToitltffl;  5  Paigo^  268}  SB  Ab.  Diiu  4SQk  ssd  sotof 

oortondod  note  to  Blummimrg  ▼•  Mgnt,  91  A"-  I^m.  (ML 
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Iv  TH9  MaTTBB  of  THV  TaXATIOV  of  TBI  F^BBBIL- 

TAHIA  TbLBPHONB  OoXPABT. 


ftt  Vvw  Jamr  SoxnTT,  tL] 

bnufiiTB  06nisMB --TnjDsoin  MnuflM  Bbiis  iBOH  (hn  Bta^ 
AKonmm  ab&  —The  tendiiig  of  laeMigM  bj  trieplio—  from  am 
into  aaotiMT  ii  comiiMffM  bstwMii  thestoteibMMl  omuwI  b*  pcohilted 
bgr  inJuMtioA  m  «UlMr  state  againsfc  panons  or  oorponlioBt  «nfiged  in 
tf^w>f  tooli  mwigi  beoaoM  tii«j  do  nol  paj  Hm  texw  afliaaad 
againat  tiiam  bj  raoh  ttete.  Bat  a  eoort  of  diaaetty  htm  iw  aattoril^ 
to  go  bayond  tiia  oonaidaralioB  of  tiia  ooottitatioBal  qaartten,  and  «t 


aaido  Mm  aaMMinaat  aa  illagaL    lliat  aaa  onlj  ba  dooa  ia  a  aont  af 
law. 

Biu.  for  an  Injnnotion.    The  opinioa  ttatai  ilM  fiMrtu 
2%tf  Attom^jf-general^  for  the  state. 
TFiUiam  &  Owmmere^  for  the  respondent. 

• 

Bibd,  V.  0.  The  respondent  in  its  answer  to  the  petition 
in  this  ease  admits  its  liability  to  be  assessed  under  the  aet  of 
April  18,  1884  (Rey.  Sop.  1016),  but  denies  its  Uability 
for  the  whole  amount  of  assessment  imposed  by  the  state 
board  of  assessors.  The  law  provides  ^  that  every  tdegraph, 
telephone,  oable,  or  eleetrio-light  oompany,  not  owned  by  a 
railroad  oompany  and  otherwise  taxed,  doing  business  in  this 
state,  should  pay  an  annual  tax  for  the  use  of  the  state,  faj 
way  of  a  lioense  for  its  corporate  franchises.^ 

The  law  requires  every  such  oompany,  on  or  before  tlie  first 
Tuesday  of  May,  to  state  the  gross  amount  <tf  its  receipts  from 
the  business  done  in  this  state  for  the  year  preoeding  the  first 
day  of  January  prior  to  the  making  of  suoh  report.    If  any 
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ch  oompany  shall  negleot  or  leftise  to  make  such  return 

a  the  time  limited  aa  aforesaid,  the  state  or  its  assessors 

■iiall  asoertain  and  fix  the  amount  of  such  receipts  in  such 

manner  as  may  be  deemed  by  them  most  practicablci  and  the 

junount  fixed  by  them  shall  stand  as  the  basis  of  taxation  of 

such  company  under  said  act»    By  tirtue  of  said  act,  each  of 

said  companies  is  made  liable  to  pay  taxes  of  two  per  cent 

upon  the  amount  of  its  gross  receipts  so  returned  or  asoer* 

"tained.    On  or  before  the  first  Tuesday  of  May,  1888,  the  re* 

■pendent  did  make  a  report  showing  the  amount  <rf  its  gross 

receipts  for  the  business  done  in  this  state  for  the  year  ending 

I>ecember  31, 1887.    By  such  report  such  receipts  appear  to 

be  $8,648.47.    It  also  reported,  at  the  request  of  the  state 

board  of  assessors,  its  gross  receipts  for  business  originating 

within  this  state  and  terminating  without,  $8,122.53;  and  also 

the  gross  amount  of  receipts  from  business  originating  in 

Pennsylyania  and  terminating  within  this  state,  which  amount 

was  $7,898.08. 

On  the  twenty-fifth  day  of  June,  1888,  the  respondent  paid 
the  state  $72.87,  the  amount  properly  assessed  upon  its  gross 
receipts  of  the  business  done  within  this  state,  but  the  whole 
amount  assessed  by  the  state  board  of  assessors  was  $185.82. 
This  shows  that  the  assessors  were  not  contented  with  the 
gross  receipts  returned  by  the  respondent  of  business  done 
within  this  state,  but  proceeded,  as  they  supposed  they  might 
under  the  act,  to  ascertain  what,  in  their  judgment,  was  the 
proper  amount  of  gross  receipts  to  be  assessed,  from  other 
sources,  and  assessed  $8,122,58,  in  addition  to  $8,648.47.  Thia 
additional  assessment  the  respondent  insists  is  unlawfuL 

Its  resistance  to  the  payment  of  this  additional  tax  is  based 
upon  the  doctrine  that  it  is  unconstitutional  for  any  state  to 
attempt  to  regulate  commerce  between  the  states;  and  that 
business  of  this  character,  originating  in  one  state  and  termi* 
nating  in  another,  is  such  commerce.  I  belieye  this  prind- 
pie  was  so  recognised  in  the  case  of  Standard  Undergrawid 
Cable  Oo.  ▼.  AUamejf'Oeneralj  1  Dick.  270.  In  that  case,  Mr. 
Justice  Knapp  said,  in  deliyOTing  the  opinion  of  the  court  of 
errors  and  appeals:  ^'  Railroads  and  telegraphs  may  become 
instruments  of  interstate  or  international  commerce,  and  when,. 
as  such  instrument,  they  are  in  action,  they  may  not  be  ob* 
structed  by  state  impositions  and  restrictions;  hence  it  wae 
held  in  Weitem  Union  Td.  Co.  ▼.  Attomey-Oeneral,  125  U.  S. 
630,  that  the  telegraph  company  having  brought  itself  within 
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the  proTisionfl  of  the  act  of  CongreM  of  July  24, 1886,  entifled 
'  An  ftot  to  aid  in  the  oonBtractioii  of  telegraph  lines,  and  tm 
«ecare  to  the  government  the  nee  of  the  same  fer  postal,  mil- 
itary, and  other  purposes,*  that  collection  of  a  tax  imposed 
upon  the  telegraph  company  on  its  property  in  If  assachiisetto 
could  not  be  enforced  by  injunction,  although  the  taxing  aefr 
proyided  for  that  as  one  mode  of  enforcing  payment;  tlie  re»* 
son  being,  that  an  injunction  enforced  in  that  state  would  put 
a  stop  to  its  general  operations.    The  tax,  however,  was  held 
to  be  valid,  and  the  state  was  left  to  other  remedies  for  its  coK^ 
lection.    Pensaeola  TA.  Co.  v.  WesUm  Unitm  Td.  Co.^  96  U.  & 
1,  and  Telegraph  Co.  v.  TexM^  106  XT.  8.  460,  are  also  Instances 
of  illegal  interference  with  companies  as  instruments  of  com* 
merce.    But  each  of  these  cases  holds  the  companies  to  be 
subject  to  taxation,  otherwise  legal,  which  does  not  obstruct 
or  place  a  direct  harden  upon  them,  either  as  instruments 
of  general  commerce  or  as  agents  of  the  United  States.    The 
case  of  Coe  v.  Errol^  116  U.  S.  517,  marks  the  point  whers 
the  subjects  of  commerce  pass  out  of  the  state's  power  to 
tax  and  come  within  federal  protection.    That  point  is  not 
reached  when  they  become  finished  production.    It  is  there 
held  that  goods,  the  product  of  a  state,  intended  for  exportai* 
tion  to  another  state,  are  liable  as  part  of  the  general  mass  of 
property  of  the  state  of  another  origin  until  actually  started 
in  course  of  transportation  to  the  state  of  their  destinationi  or 
are  delivered  to  a  common  carrier  for  that  purpose.'' 

These  principles  are  aS  applicable  to  messages  by  telephone 
as  to  merchandise.  There  can  be  no  reasonable  distinction 
made  between  the  office  of  common  carrier  of  telephone  and 
the  office  of  a  common  carrier  of  goods  by  railway  or  steam- 
boat In  both  cases  it  is  commerce  between  the  states^  In 
every  such  instance  the  consideration  is,  when  ia  the  trans- 
action within  the  constitutional  regulation?  The  disputes 
which  have  led  to  judicial  determination  of  the  various  ques- 
tions have  been  respecting  those  conditions  which  upon  the 
one  hand  were  deemed  commerce  and  upon  the  other  not. 

I  think,  therefore,  the  injunction  prayed  for  in  this  case 
ought  not  to  be  allowed;  for  if  it  were  to  be  allowed,  it  would 
most  certainly,  though  indirectly,  control  commerce  between 
states. 

But  beyond  this  I  do  not  feel  at  liberty  to  consider  the  ques* 
tion  as  to  the  legality  or  illegality  of  the  assessment.  I  can 
only  say  that  a  proper  case  is  not  made  out  for  the  interference 
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of  this  court  To  dotermine  whether  this  asseBsment  shall 
stand  or  be  Bet  adde^  or  not,  is  the  provinoe  of  the  oourts  of 
law.  The  power  given  to  this  court  by  the  etatute  extends 
only  to  granting  injanctiona  where  taxes  assesBed  are  not  paid. 
No  anthority  whatever  is  conferred  to  review  such  asseBsmentB, 
Whatever  the  result  may  be  practically,  in  avery  such  case  as 
the  one  now  before  the  court,  it  seemB  to  me  it  would  be  a 
plain  usurpation  for  this  court  to  attempt  to  set  the  aBsess* 
ment  aside  in  this  or  in  any  other  such  case.  That  the  con- 
stitutional question  may  be  considered  by  the  court  of  chancery 
was  expressly  decided  in  the  case  of  Standard  Underground 
Cahle  Co.  Y.  Attomey^Oeneral^  1  Dick.  270.  But,  as  has  been 
shown,  the  question  in  that  case  only  pertained  to  the  pro- 
priety of  issuing  an  injunction,  and  no  other  question  has  been 
considered  in  this.  If  the  respondent  desires  a  declaration 
that  this  aBBessment,  in  excess  of  the  $8,648.47,  be  set  aside, 
it  must  seek  it  in  another  forum. 


XxTSBBTATi  OoHiaBaB — TiUMSB APH  CtoMTAmi.— A  ttafcate 
for  a  tax  of  two  per  oont  on  the  groM  reooipti  of  telegraph  oompaniee  it  not 
an  infringement  of  the  federal  oonititntion  as  to  interstate  oommeroe,  nor  of 
a  provieion  of  the  state  oonstitntion  that  taxes  shaU  be  assessed  In  exaot  pro- 
portion to  the  Talne  of  the  property,  and  not  to  exoeed  one  per  eent  of  sneh 
▼alne:  Wetiern  UuiomT€LC(Kr.  State  Board  ^Aiae9imeni,9S)A]aL27S;  90  Auu 
Bepu  99.  The  faot  that  a  telephone  eompany  has  extended  its  lines  through 
different  states^  and  is  engaged  in  interstate  oommeroe^  will  not  reliere  it  from 
the  operation  of  state  statutes,  upon  business  oondnoted  whoUy  within  the 
state:  Oetttralete.  Telephone  Go.  t.  FcUle^,  118  Ind.  194|  10  Am.  St.  Bep.  114^ 
and  note. 

Taxxb  — AsBamnMT— Powsa  or  Bgunr  to  Rbtow.— A  eourt  of 
equity  eannot  reriew  the  action  of  an  assessor  in  making  an  assessment^  un« 
less  it  can  be  shown  that  the  legislature,  in  anthorising  the  tax,  disregarded 
or  transoended  the  prindples  of  equality,  or  that  a  tax  unauthorised  by  law 
has  been  levied,  or  that  the  property  assessed  was  not  liable  to  taxations 
tobres  etc  B,  B,  Oo,  t,  Domfghue,  1S7  IlL  27;  11  Am.  St  Bep.  90,  and  uote. 
Squity  wiU  not  reUere  against  an  assessment  for  taxatJen  on  the  ground  that 
such  assessment  is  too  high»  whete  the  exeess  is  the  result  of  an  honest  error 
ei  judgment  of  the  assessor.  In  suoh  a  case  relief  must  be  sought  through 
the  remedy  provided  by  statutes  B^OtetuOk  t.  SU  LomU  sfe.  Cln.^  198  lU.  085; 
8  Am.  Si.  Bep.  64S. 

▲iL  SCi  Bar.,  Voik  XXVIL— iO 
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Gabtbb  V.  ToDa 

ftt  NBW  JnOT  IQDITT,  latl 

OuTTaTAifci  WW  Dimu  ur  Bxioonoif  of  PBomn  to  Tanjoam  Ui 

▲OAum  Grahtoe's  CuBDnoM.  —  Where  a  teetator,  after  makiqg  a  do- 
rise  of  land*  wishing  to  oomponaate  the  doTiiae**  wife  for  takiqf  oaco  «C 
him  in  hie  laet  sickneee,  ezaoti  from  the  deneee  a  promiee  to  ooavoj  the 
the  land  to  the  wife,  after  the  teetator'e  death,  a  oonTeyaaee  made  li 
ezeoation  of  enoh  promiee  will  be  npheld  in  equity  egainat  the 
of  the  deTiaee. 


Cbbditob's  bilL  The  opinion  atatefl  the 
Martin  L.  Trimmer^  for  the  complainani. 
Henry  A.  Fluck  and  John  L.  Cannetf  for  the  defendanl 

BiBD,  V.  C.  The  judgment  of  the  complainant  should  be 
declared  to  be  a  lien  upon  the  lands  in  question  prior  to  the 
conveyance  under  which  the  wife  of  the  defendant  claims,  on* 
less  it  appears  to  have  been  fully  established  that  the  grounds 
upon  which  she  claims  to  hold  the  title  have  been  dearly  and 
satisfactorily  supported  by  proof.  It  is  alleged  in  the  answer 
that  the  husband,  the  judgment  debtor,  was  the  devisee  onder 
the  last  will  of  Joseph  B.  Abbott,  and  that  both  the  said  hue* 
band  and  his  wife  took  care  of  the  said  Abbott  during  the  last 
eighteen  months  of  his  life,  and  that  during  that  period  he 
made  said  will  and  devised  the  land  in  question  to  Todd,  the 
judgment  debtor;  and  that  before  his  death,  and  while  upon 
his  sick-bed,  he  made  known  the  fact  of  his  having  made  his 
will,  and  of  the  disposition  he  had  made  of  the  real  estate,  and 
mentioned  the  fact  that  Todd  and  his  wife  had  taken  care  of 
him,  and  that  he  wanted  the  property  to  go  to  those  who  had 
so  taken  care  of  him,  and  that  he  requested  Todd  to  convey 
the  said  lands  to  his  wife.  There  is  no  allegation  in  the  an* 
swer  that  Todd  made  any  promise  to  the  testator.  The  answer 
leaves  it  with  the  simple  declaration  that  the  testator  made 
such  request  of  Todd;  but  the  testimony  of  Todd  himself  upon 
this  subject  is  in  these  words:  — 

"  Q.  How  did  you  come  to  make  this  deed  T 

''  A.  It  was  at  Joseph  Abbott's  request,  after  he  said  that 
my  wife  had  taken  care  of  him  through  all  his  sickness, — loAi* 
ing  after  him;  he  said  he  wanted  her  to  have  it,  and  asked 
me  if  I  would  have  any  objections  to  it;  so  I  told  him  I  was 
perfectly  willing  that  she  should  have  it;  he  often  talked  to 
me  about  it  while  he  was  sick;  he  said  he  wanted  me  to  give 
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it  after  Mb  death;  he  alwaya  said  that  those  who  waited  on 
bim  he  wanted  them  to  have  his  property;  he  had  often  talked 
to  me  about  it,  —  several  times,  —  and  wanted  me  to  do  it  after 
bis  death;  I  told  him  I  was  willing  that  she  should  have  it; 
I  told  that  to  Mr.  Abbott;  the  property  did  n't  belong  to  me 
then;  it  was  willed  to  me;  Joseph  Abbott  and  I  entered  into 
an  article  of  agreementi  and  he  willed  it  to  me  at  that  time; 
I  knew  when  I  had  this  talk  with  him  that  he  had  willed  it 
to  me.'' 

Mrs.  Todd  testifies  as  follows:  '*Mr.  Joseph  Abbott  stated 
that  he  wanted  me  to  have  the  property;  he  made  my  hus- 
band promise  on  his  death-bed  that  he  would  give  it  to  me, 
because  I  had  taken  care  of  him;  he  said  them  that  had  taken 
eare  of  him  he  wanted  them  to  have  it;  I  have  taken  care  of 
him  during  his  sickness  altogether;  I  knew  he  had  made  a 
will|  and  he  said  that  be  wanted  to  change  it  now,  and  he  thought 
that  that  would  answer  every  purpose;  my  husband  and  I  both 
promised  at  the  time  that  it  would  be  done;  the  property  was 
deeded  to  me  through  my  brother.'* 

This  testimony  shows  that  the  testator  not  only  made  known 
his  wishes  and  the  requests  that  the  property  should  be  con- 
veyed to  the  wife  of  the  devisee,  but  that  the  devisee  promised 
that  he  would  make  such  conveyance.  It  also  appears  that 
this  request  and  promise  were  made  at  a  time  when  the  testa- 
tor spoke  of  altering  his  will  for  the  purpose  of  securing  to 
Mrs.  Todd  the  object  of  his  desire. 

Was  this  conveyance  made  by  Todd  to  his  wife  a  voluntary 
conveyance  for  the  purpose  of  defrauding  his  creditors?  or  was 
it  in  execution  of  the  promise  he  had  made  to  the  testator,  and 
therefore  in  fulfillment  of  the  trust?  If  the  former,  it  is  fraud- 
ulent and  void  as  to  the  judgment  of  the  complainant;  but  if 
the  latter,  the  law  declares  that  it  would  have  been  a  fraud 
upon  his  part  not  to  make  the  conveyance.  It  was  declared 
in  the  case  of  WiUiams  v.  Vreeland,  82  N.  J.  Eq.  734,  that  such 
conveyances  should  be  upheld  in  courts  of  equity,  when  the 
allegations  upon  which  they  rest  are  clearly  and  satisfactorily 
proved.  As  the  citations  in  that  case  show,  the  principle 
which  governs  applies  as  well  to  real  as  to  personal  property 
taken  in  trust  by  devisees,  or  legatees:  See  case  of  Hoge  v. 
Hoge^  1  Watts,  163,  26  Am.  Dec.  52,  where  the  question  is  fully 
discussed.  See  note  to  Thompson^a  Lessee  v.  WhiUf  1  Am.  Deo. 
258,  and  note  to  Towles  v.  Burton^  24  Am.  Dec.  418.  The 
parol  proof  is  admitted,  not  to  vary  or  contradict  the  terms  of 
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the  willy  but  to  enforce  the  promifles  of  deyisees  and  legataei 
who  take  under  a  will,  which  promises  have  been  made  in 
consideration  of  each  devises  or  bequests  to  them.  All  courts 
concede  the  justness  of  this  principle  in  order  to  prevent  fraud. 
Besides  the  authorities  above  referred  to,  I  call  attention  to 
the  following:  Williams  v.  Vredand^  32  N.  J.  Eq.  135;  OauUa-> 
her  V.  Oaullaher,  5  Watts,  200;  Chamberlaine  v.  Chamberlain€f 
2  Freem.  Gh.  34 

After  the  very  fullest  consideration,  I  feel  obliged  to  accept 
the  testimony  of  the  defendants  upon  this  subject.  No  wit- 
nesses have  been  introduced  to  impeach  their  character,  nor 
is  there  any  circumstance  in  the  case  that  tends  to  cast  doubt 
upon  the  truthfulness  of  their  assertions.  The  conveyance 
was  not  made  to  the  wife  until  about  nine  months  after  the 
death  of  the  testator,  and  this  circumstance  is  laid  hold  of  by 
counsel  of  the  complainant  as  a  complete  answer  to  all  the  al« 
legations  respecting  the  promise  made  by  Todd  to  the  testator. 
But  this,  in  my  mind,  is  not  so  great  a  delay  as  to  create  any 
just  grounds  for  suspicion.  There  can  be  no  doubt  but  at  that 
time  the  wife  could  have  called  upon  this  court  to  enforce 
the  trust  and  compel  the  husband  to  execute  the  conveyance. 
According  to  his  testimony,  nothing  could  have  prevented  this 
result 

The  bill  will  be  dismissed,  without  costs. 

Truct  Arising  bt  Ofbratiom  of  Law.  —  Wber«  a  d«vii60  prtroifti  s  taf  • 
tator  from  making  an  iatended  proTision  for  another,  and  for  whom  raeh  a 
provision  wonld  have  been  made  bnt  for  snoh  intervention,  snoh  dariiee  wiU 
be  held  to  be  a  trustee  of  any  deriee  to  himself  to  the  extent  it  wmild  have 
been  for  snob  other  bnt  for  his  interferenoe^  and  he  wUl  be  oompelled  to  re- 
spond to  such  benefioiaryt  BagsdaU  ▼.  RagidalB,  6S  Miss.  92;  9A  Am.  St 
Rep.  256,  aud  note,  where  similar  cases  are  oollectedi  NordhoU  ▼.  NcrdhoUt 
87  Cal.  552;  22  Am.  St.  Rep.  268. 

Truot  Propsrtt,  wbsthxr  SiTBJior  TO  BzioimoN. — A  tmst  estate  is  not 
subject  to  execution  in  New  Jerseyii  Hogtm  t.  Jtiqmu,  19  N.  J,  Bq«  1SS|  97 
Am.  Deo.  644;  extended  note  to  Mdlvaim  ▼.  8mMh,  97  An.  Deo.  SOS.  A 
naked  legal  title  held  in  trust  cannot  be  sold  on  executioa  at  laws  Bok&r  ▼• 
Oopenbarffer,  1ft  lU.  108;  68  Am.  Dec.  600. 
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iU  Nbw  Jemmy  iQurnr,  268lJ 

Umum  Ixwhumscm  OTxa  Testator  Prisxtmsd  whsn.  —  Against  a  bene- 
ficiary nnder  a  will  having  the  testator  under  hit  control,  with  power  to 
make  his  will  the  will  of  the  testator,  especially  in  a  ease  where  the  tea* 
tator  has  nade  an  unnatural  disposition  of  his  property,  the  law  presumes 
undue  influence,  and  puts  upon  such  beneficiary  the  burden  of  showing 
affirmatiTely  that  when  the  testator  made  his  will  he  did  not  exercise 
his  power  over  the  testator  to  his  own  advantage,  and  to  the  disadyan* 
tage  of  others  having  an  equal  or  superior  claim  upon  the  bounty  d  the 
testator. 

UxDUB  IiifLUSNOB,  What  IB,  TasFt  AND  EmoT  07.  —  Whatever  constrains 
a  person  to  do  what  is  against  his  will,  and  what  he  would  not  do  if  left 
to  himself,  is  undtts  influence,  no  matter  by  what  means  the  control  is 
exercised.  The  extent  or  degree  of  the  influence  is  wholly  immaterial, 
for  the  test  is,  was  the  influence,  whether  powerful  or  slight,  sufficient 
to  destroy  free  agency,  so  as  to  make  the  act  in  question  the  act  of  an* 
other  rather  than  the  expression  of  the  mind  and  heart  of  the  actor  ? 
Undue  influence  exercised  by  any  one,  whether  he  or  another  gains  by 
its  exercise,  renders  the  will  or  other  instrument  thus  procured  worth* 


WiUiam  B.  Ouild^  for  the  appellant 
Charles  BareherUng^  for  the  respondent. 

The  Vice-Ordinary.  This  is  an  appeal  from  a  decree  of 
the  orphans'  court  of  the  county  of  Essex,  refusing  probate  to 
a  paper  purporting  to  be  the  will  of  Patrick '  Monaghan,  de- 
ceased. The  reason  assigned  in  the  decree  for  refusing  to  ad- 
mit the  paper  to  probate  is,  that  it  had  not  been  published  by 
the  decedent  as  his  will  in  the  manner  required  by  the  statute 
cencerning  wills.  I  cannot  concur  in  that  view,  but  for  an- 
other reason  I  think  the  decree  is  clearly  right,  and  should  be 
affirmed.  The  proofs  show  very  clearly,  as  I  think,  that  the 
paper  is  the  product  of  undue  influence. 

The  decedent  signed  the  paper  in  question  on  the  twenty- 
sixth  day  of  December,  1889,  when  he  and  those  about  him 
believed  he  was  in  the  grasp  of  death,  and  could  live  but  a 
very  short  time.  He  was  very  sick,  and  so  extremely  weak 
as  to  be  unable  to  write  his  name;  he  signed  the  paper  by 
making  his  mark;  he  was  a  Roman  Catholic,  and  had,  shortly 
prior  to  tbe  day  on  which  he  signed  the  paper,  been  prepared 
for  death  accordiDg  to  the  rites  of  that  ohurch.  He  did  not, 
however,  die  until  the  sixteenth  day  of  January  following. 
He  was  a  widower,  and  for  more  than  a  year  prior  to  his  sick- 
ness  had  lived  alone  in  a  single  room.    Up  until  a  few  months 
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before  he  was  taken  aiok,  he  had,  for  many  yeani  drank  to 
exeeasi  but  then  stopped  aaddenly,  and  afterward  abelained 
rigidly.  His  only  ohild,  a  danghter,  died  leas  than  two  yean 
before  he  did.  She  died  in  child-bed.  The  caveator  is  her 
danghtefi  and  the  granddaughter  of  the  decedent,  and  hia  hdr 
at  law  nearest  in  blood.  The  paper  in  question  disinheiito 
the  decedent's  grandchild,  and  gives  all  his  property  to  his 
sister,  the  appellant  She  is  his  sole  beneficiary.  This  sister 
and  her  husband  had  exclusive  charge  of  the  decedent  fiom 
the  commencement  of  his  sickness  up  to  the  time  of  his  deatk 
Besides  his  grandchild  and  this  sister,  the  deoedent  had  a 
brother  and  nephew  residing  near  him  in  this  state,  and  other 
relatives  in  Ireland.  He  was  a  native  of  Ireland.  He  had  a 
strong  affection  for  his  grandchild.  This  he  manifested  by 
both  act  and  speech.  During  the  last  year  of  his  life  he  said, 
many  times,  that  she  should  have  all  of  his  property  that  was 
left  after  his  debts  were  paid.  He  did  not  want  to  make  a 
will.  Both  his  sister  and  the  priest  having  the  care  of  his  soul 
tried  unsuccessfully,  prior  to  the  day  on  which  the  paper  in 
question  was  signed,  to  persuade  him  to  make  a  will.  The 
priest  says  that  the  decedent  was  a  very  peculiar  man,  and 
did  not  wish  to  make  a  will,  notwithstanding  he  had  advised 
him,  as  it  was  his  duty  to  do  as  his  priesti  that  he  ought  to 
make  a  will.  He  says  the  first  time  he  spoke  to  him  about 
making  a  will  the  decedent  did  not  think  he  was  dying,  and 
for  that  reason  said  he  would  defer  making  it  until  some  future 
time.  His  sister  swears  that  she  never  attempted  to  persuade 
the  decedent  to  make  a  will,  but  her  testimony  on  this  point 
is,  in  my  judgment,  completely  swept  away  by  the  other  evi- 
dence in  the  case.  There  is  evidence  going  to  show  that  she 
urged  him  so  persistently  to  make  a  will  that  he  denounced 
her  efforts  as  torture.  Besides,  it  must  be  remembered  that 
he  was  completely  in  her  power.  His  condition  was  one  of 
utter  helplessness;  he  could  do  nothing  for  himself;  he  was 
dependent  on  her  for  everything;  no  comfort  came  to  him  ex- 
cept from  her  hands;  she  occupied  a  position,  therefore,  where 
she  could  dominate  his  mind  and  will  with  little  danger  of 
detection;  where  she  could  even  constrain  him  to  stifle  the 
love  he  felt  for  his  little  grandchild,  and  make  just  such  a  will 
as  she  says  he  did  make.  Against  a  beneficiary  thus  having 
a  testator  under  his  control,  with  power  to  make  his  will  the 
will  of  the  testator,  especially  in  a  case  where  the  testator  has 
made  an  unnatural  and  unjust  disposition  of  his  property,  the 
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law  yRimij  prammw  undue  influenooi  and  pate  upon  the  beno- 
fioiary  ilit  Inudm  of  ihowiDg  aflftrnutiydy  that  when  the 
testator  made  bis  will  he  did  not  ezeroise  hie  pewer  over  the 
testator  to  hie  own  advantage,  and  to  the  disadvantage  of  others 
having  an  eqnal  or  superior  claim  upon  the  bounty  of  the  tee* 
tator:  Dale  y.  Dale,  88  N.  J.  Eq.  274,  276. 

The  sister  of  the  decedent  swears  that  the  desire  to  make  the 
will  in  question  originated  with  the  decedent,  and  that  be 
made  this  desire  known  to  her  on  the  afternoon  of  the  26th 
of  December,  1889,  while  she  was  preparing  food  for  him,  by 
saying,  '*  If  I  had  a  man  I  should  like  to  draw  a  will  ^;  that 
she  replied,  ^  All  right,''  and  then,  after  she  bad  finished  what 
she  was  doing,  she  went  out  and  sent  her  husband  for  the 
priest.    Her  husband  says  that  he  went  for  the  priest  and  told 
him  that  the  decedent  would  like  to  have  a  will  drawn,  and 
asked  him  to  come  down  and  draw  it.    The  priest,  however, 
testifies  that  the  husband  said  that  the  decedent  was  dying, 
and  had  made  no  disposition  of  his  earthly  goods,  —  not  that 
the  decedent  wanted  to  have  a  will  drawn.    That  the  priest 
was  not  informed  that  the  decedent  wanted  a  will  drawn,  or 
that  he  desired  to  make  a  will,  is  made  entirely  certain  by 
what  the  priest  said  to  decedent  when  he  called  on  him.    He 
called  a  few  hours  after  receiving  notice  that  the  decedent  was 
dying*    He  says  he  went  to  decedent's  bed  and  asked  him,  in 
the  presence  of  two  witnesses,  if  he  knew  he  was  about  to  die, 
and  that  decedent  replied  that  he  did.    He  says  then:  ''I  told 
him  I  thought  it  was  better  for  him  to  arrange  his  account, 
otherwise  there  would  be  litigation  after  his  death."    In  the 
same  connection  he  says:  ''I  spoke  to  him,  and  reiterated  again 
and  again,  and  asked  him  what  he  would  do^  and  how  he  in* 
tended  to  dispose  of  his  property.    He  told  me  he  would  leave 
his  property  to  his  sister  Bridget''    A  person  who  was  present 
at  this  interview,  and  who  signed  the  paper  as  a  subscribing 
witness,  says  that  before  the  decedent  said  he  would  leave  his 
property  to  his  sister  the  priest  asked  him  if  he  had  any  rela- 
tives in  this  country,  and  that  the  decedent  replied,  none  ex- 
cept his  sister;  and  that  the  priest  then  asked  to  whom  he 
intended  to  leave  bis  property,  and  that  decedent  replied,  to 
his  sister.    The  priest  then  drew  the  paper  called  a  will,  and 
ha4.  the  decedent  put  his  mark  to  it.    This  statement  shows 
how  the  paper  came  to  be  drawn  and  signed. 

Undue  influence  consists  in  the  destruction  of  free  agency. 
Whatever  constrains  a  person  to  do  what  is  against  his  will^ 
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and  what  he  woqJd  not  do  if  left  to  himself,  ia  undue  infliH 
ence,  no  matter  by  what  means  the  control  is  ex^^ised.     The 
extent  or  degree  of  the  influence  is  wholly  immaterial^  for  the 
test  is,  was  the  influence,  whether  powerM  or  slight,  sufficient 
to  destroy  free  agency,  so  as  to  make  the  act  brought  io  jadg* 
ment  the  act  of  another  rather  than  the  expression  of  the  mind 
,  and  heart  of  the  actor?    Undue  influence  exercised  by  any  one, 
whetlier  he  or  another  gains  by  its  exercise,  renders  the  will 
or  other  instrument  thus  procured  worthless.    These  princi- 
ple? are  so  well  settled  and  familiar,  and  so  obviously  essential 
for  the  protection  of  those  suflering  from  sickness  or  subject  to 
the  infirmities  of  old  age,  as  to  dispense  with  the  citation  of 
authority.    Applying  them  to  this  case,  it  is  clear  that  the 
paper  under  consideration  is  the  product  of  undue  influence. 
Left  to  himself,  it  is  manifest  that  the  decedent  would  have 
died  intestcite.     He  did  not  want  to  make  a  will.     When  be 
was  first  advised  by  his  priest  to  make  a  will  he  refused,  or 
deferred  doing  so  until  another  time.    His  priest  says  he  re- 
fused because  he  did  not  think  he  was  dying.     But  now  he  is 
told  he  is  about  to  die;  he  believed  he  was  in  the  grasp  of 
death;  he  is  also  told  that  it  will  be  better  for  him  to  make  a 
will,  and  that  if  he  does  not  litigation  will  follow  his  death. 
These  words  came  to  him  from  his  spiritual  adviser,  —  from 
the  man  to  whom  he  had  committed  the  welfare  of  his  soul, 
and  in  whom  he  reposed  the  highest  and  holiest  trust  that  it 
is  possible  for  one  human  being  to  repose  in  another.     Spoken 
by  such  a  person,  at  such  a  time,  they  were  invested  with  all 
the  coercive  force  that  words  can  ever  have.     To  the  decedent 
their  force  was  irresistible.     They  not  only  subdued  and  broke 
his  will,  but  put  his  recollection  in  a  state  of  chaos.     They 
made  him  forget  his  grandchild,  his  brother,  and  his  nephew. 
He  said  he  had  no  relatives  in  this  country  except  a  sister. 
The  words  possessing  the  greatest  force  were  false.     The  priest 
had  no  warrant  whatever  for  declaring  that  if  the  decedent 
did  not  make  a  will  there  would  be  litigation  after  his  death. 
No  matter  with  what  motive  or  for  what  purpose  this  declara* 
was  made,  there  can  be  no  doubt  that,  though  entirely  false, 
it  operated  as  a  powerful  appeal  to  the  fears  of  the  decedent; 
and,  coupled  as  it  was  with  the  advice  of  his  priest  that  it  was 
better  for  him  to  make  a  will,  that  it  constrained  him  to  do 
what  he  did  not  want  to  do,  and  what  he  would  not  have  done 
if  left  to  himself. 

The  decree  of  the  orphans'  court  should  be  affirmed,  with 
costs. 


Ifay,  1891.]  Gutch  v.  Fosdick.  47ff 

Wills— PuBBimpTXON  ov  Umduv  iNtLUSKOi.  —  When  the  penon  who 
draoghta  a  will,  or  participatea  in  procuring  ito  provisiona  from  the  testator, 
occapiee  a  relation  of  special  oonlidence  towards  him,  and  would  not  be  a 
beneficiary  in  the  absence  of  the  will,  and  is  specially  benedted  by  its  terms, 
the  preenmption  of  undue  influence  arises,  and  the  burden  is  upon  him  to 
ahow  that  the  will  was  freely  executed:  RichmontPs  Appeal,  69  Conn.  226;  21 
Am.  St.  Rep.  85,  and  extended  note;  note  to  Garvin  ▼•  WilUams,  100  Am. 
Dec.  324.  Where  a  confidential  relation,  such  as  principal  and  agents  existed 
between  the  beneficiary  and  the  testator  up  to  the  latter's  death,  the  pre* 
■omption  of  undue  influence  arises,  and  requires  affirmative  proof  to  over- 
eome  it:  Lptms  t.  Campbeli,  88  Ala.  462. 

Wills — Undus  Influsncb — What  ib — Etfkot  of.  — The  undue  influ* 
cnce  which  will  vitiate  a  will  mast  be  such  as  in  some  way  destroys  the  free 
agency  of  the  testator,  and  constrains  him  to  do  something  against  his  will, 
whioh  he  is  too  weak  to  resist:  Waddington  ▼.  Buzby,  45  N.  J.  Eq.  173;  14 
Am.  St  Rep.  706,  and  note;  Orove  ▼.  Spiker,  72  Md.  300.  To  constitute 
vndue  influence,  the  testator  must  be  so  controlled  by  persuasion,  pressure, 
otr  fraud  as  not  to  act  voluntarily,  but  subject  to  the  will  and  purposes  of 
others:  MUckeU  t«  MUeheU,  43  Minn.  73.  Undue  influence  does  not  exist 
nnlees  the  free  agenoy  of  the  testator  has  been  destroyed:  McOoon  t.  Alkn^ 
40  N.  J.  Eq.  708. 


GUTOH  V.  FOSDIOK. 
(4S  Naw  JKBSBT  Equity,  8511] 
Tsirar,  Eniobckmknt  of,  in  EQairr  —  Statotb  of  Limitationb  —  Dbkaitd 
—  Lachbs. — A  court  of  equity  has  jurisdiction  to  enforce  an  express 
continuing  trust  created  by  a  written  instrument  in  these  words:  '*I 
hereby  certify  that  I  hold  in  trust  for  Frances  B.  A  Gutch  the  sum  of 
four  thousand  dollars,  for  which  I  agree  to  pay  interest  at  five  per  oent 
per  annum,  and  I  promise  to  refund  to  her  the  said  four  thousand  dol- 
lars on  demand.**  And  the  fact  that  it  may  also  be  enforced  at  law  will 
not  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
in  effect  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
oontinuing  trust  until  the  cestui  que  truet,  by  her  act  in  demanding  pay* 
ment,  determines  the  trust.  And  where  the  bill  to  enforce  this  trust 
alleges  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
dollars  was  first  made  within  six  years  before  the  commencement  of  the 
■nit,  since  the  suit  would  not  have  been  barred  by  the  statute  of  limita- 
tions if  the  money  had  been  sued  for  at  law,  the  statute  will  not  be 
applied  in  equity.  The  complainant  is  not  guilty  of  laches  in  not  deter* 
mining  the  trust  during  the  lifetime  of  the  trustee. 

Bill  to  enforce  a  trust.    The  opinion  states  the  case. 

Charles  £•  Carrich^  for  the  complainant. 

Oinndivs  B.  Harvey  and  OUbert  Collins^  for  the  demnrrant. 

The  Chanoellor.    The  bill  alleges  that  between  the  ye^n 
1872  and  1877  the  complainant,  from  time  to  time,  deposited 
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with  Jacob  Brwin  several  sume  of  moneji  *'  in  tmsi,  to  oee 
or  inyest  the  same  for  her  ase  and  benefit,  and  subject  to  her 
order  and  control ";  that  in  July,  1877,  the  money  so  deposited 
amounted  to  four  thousand  dollars,  and  then  Erwin  gave  her  a 
certificate  or  declaration,  of  which  the  following  is  a  copy:  — 

*'  New  York,  July  3, 1877. 

^'I  hereby  certify  that  I  hold  in  trust  for  Frances  B.  A. 
Outch  the  sum  of  four  thousand  dollars,  for  which  I  agree  to 
pay  interest  at  five  per  cent  per  annum,  and  I  promise  to  re- 
fund to  her  the  said  four  thousand  dollars  on  demand. 

•*|4,000,  J.  Erwin." 

That  no  part  of  the  principal  or  interest  has  ever  been  paid; 
that  Jacob  Erwin  used  the  moneys  so  deposited  with  him  in 
the  betterment  of  his  estate;  that  he  died  intestate  in  Novem- 
ber, 1889,  possessed  of  real  and  personal  property  of  large 
value,  leaving  the  defendants  as  his  heirs  at  law  and  next  of 
kin,  one  of  whom,  Lizzie  Fosdick,  has  been  duly  appointed 
administratrix  of  his  estate;  and  that  the  complainant  has 
lately  demanded  the  amount  of  her  deposit,  with  interest^  from 
the  administratrix,  and  has  been  refused  payment. 

It  prays  that  by  decree  it  may  be  determined  that  Jacob 
Erwin  held  the  four  thousand  dollars  in  trust;  that  his  estate 
is  charged  therewith;  and  that  his  heirs  at  law  and  adminis- 
tratrix shall  pay  it,  with  interest,  out  of  his  estate. 

To  this  bill  the  defendant,  Lizzie  Fosdick,  and  her  husband 
demur,  assigning  three  grounds  for  their  demurrer:  1.  Want 
of  equity;  2.  That  the  complainant  has  a  remedy  at  law;  and 
8.  That  recovery  of  the  amount  claimed  is  barred  by  the  stat- 
ute of  limitations. 

Upon  this  hearing  the  allegations  of  the  bill  are  to  be  taken 
4is  true. 

Here  were  a  series  of  deposits  with  Jacob  Erwin,  in  trust, 
tipon  an  express  understanding  and  agreement  that  they  were 
to  be  kept  and  used  for  the  complainant's  benefit  The  use 
to  which  Mr.  Erwin  actually  put  them  was  the  improvement 
of  his  own  property.  Such  an  investment  was  not  productive 
•of  a  distinguishable  income  to  the  trust  fund,  because  the 
value  of  that  fund  was  intermingled  with  the  value  of  Mr.  Er- 
win's  own  property.  Under  the  circumstances,  he  probably, 
upon  an  accounting,  would  be  required  to  pay  legal  interest 
It  was  under  this  condition  of  affairs  that  the  certificate  of 
July  8,  1877,  was  given  and  accepted.     By  it  the  trust  was 
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dietinotly  deolared,  a  rate  of  interest  was  agreed  npon,  and 
the  means  of  determining  the  trust  was  provided.  I  fail  to 
peroeiTe  how  the  existence  of  a  trust  can  be  seriously  ques- 
tioned. The  allegations  in  the  bill  expressly  charge  it,  and 
the  oertifleato  most  plainly  dedaree  it  in  terms  sufficiently 
certain  to  be  completely  executed. 

There  oan  be  no  question  as  to  the  jurisdiction  of  this  court 
in  the  enforcement  of  this  trust.  It  may  be  that  it  may  also 
be  enforced  at  law  (1  Story's  Eq.  Jur.,  sec.  58),  but  the  fitct  of 
the  existence  of  such  concurrent  remedy  does  not  oust  the  com- 
plainant of  her  right  to  proceed  in  equity:  Kane  v.  Bloodgood^ 
7  Johns.  Ch.  90;  11  Am.  Dec.  417. 

The  third  ground  of  demurrer  was  principally  relied  upon 
at  the  argument. 

It  was  insisted  for  the  demurrant  that  the  declaration  or 

certificate  by  Mr.  Erwin  must  be  treated  as,  in  effecti  a  mere 

promissory  note,  payable  on  demand,  which  might  have  been 

sued  upon  at  law;  that  in  a  suit  at  law,  the  statute  of  limita* 

tions  might  have  been  interposed  as  a  bar  to  recoveryi  because 

it  is  settled  in  this  state  and  elsewhere  that  a  notOi  payable 

on  demand,  may  be  sued  upon  at  its  date  without  previous 

actual  demand,  and  hence  the  right  of  action  accrued  at  the 

date  of  the  certificate  {Larciaon  v.  Lambeti^  12  N.  J.  L.  247), 

and  that  under  such  circumstances  a  court  of  equity  will  fol« 

low  the  laW|  apply  the  statute,  and  refuse  the  decree  asked 

for. 

If  I  assume  the  $taiu8  of  the  declaration  of  trust  to  be  as  the 
demurrants  insist,  I  must  acquiesce  in  their  conclusion.    Im 
the  case  of  Kane  v.  Bloodgood^  7  Johns.  Ch.  90, 11  Am.  Deo. 
417,  Chancellor  Kent  said:  "  I  cannot  assent  to  the  propositiov 
that  all  cases  of  direct  and  express  trust,  and  arising  between 
trustee  and  eeeiui  que  iraatj  are  to  be  withdrawn  from  the  op* 
eration  of  the  statute  of  limitation,  notwithstanding  a  clear 
And  certain  remedy  exists  at  law.    The  word  '  trust '  is  often 
used  in  a  very  broad  and  comprehensive  sense.    Every  de- 
posit is  a  direct  trust    Every  person  who  receives  money  to 
he  pidd  to  another,  or  to  be  applied  to  a  particular  purpose  to 
which  he  does  not  apply  it,  is  a  trustee,  and  may  be  sued  either 
&t  law  for  money  had  and  received,  or  in  equity  as  a  trustee 
for  a  breach  of  trust."    From  the  examination  of  a  large  num« 
W  of  decisions  the  chancellor  deduces  this  rule:  ^'  That  the 
trusts  intended  by  the  courts  of  equity,  not  to  be  reached  or 
affected  by  the  statute  of  limitations,  are  those  technical  and 
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oontintiing  trusts  which  are  not  at  all  eognizahle  at  law,  Inti 
fall  within  the  proper,  peculiar,  and  exdiuiye  juriadiotlcMi  d 
this  court." 

This  rule  has  been  repeatedly  adopted  and  approved  in  this 
state:  Marsh's  Eafra  y.  Oliver's  Ea^rs,  14  N.  J.  Bq.  262;  McClane 
V.  Shepherd,  21  N.  J.  Eq.  76;  Partridge  ▼.  WeUe,  30  N.  J.  Bq. 
176;  afiSrmed  on  appeal,  81  N.  J.  Eq.  862;  Buehingham  ▼. 
Ludlum,  87  N.  J.  Eq.  145;  Kirkpatriek  ▼.  MeElroy,  41  N.  J. 
Eq.  539. 

In  the  case  of  Partridge  v.  WeUs,  SO  N.  J.  Eq.  176,  IHoe- 
Chancellor  Van  Fleet,  after  stating  the  rule,  says:  ^  The  test, 
then,  obviously  prescribed  by  the  rule  is,  had  the  Biiit<ff  a 
remedy  at  law  which  he  has  lost?  If  the  complainant  in  this 
case  had  a  complete  remedy  at  law  which  has  been  lost  by 
lapse  of  time,  he  is  not  entitled  to  the  remedy  he  seeks  here/' 

Under  the  assumption  that  the  certificate  or  declaration  of 
trust  is  in  effect  a  mere  promissory  note,  payable  with  inter* 
est  on  demand,  the  case  comes  clearly  within  the  test  just 
quoted. 

But  is  this  certificate  or  declaration  to  be  regarded  aa  tIt* 
tunlly  a  promissory  note? 

It  is  to  be  observed  that  by  it  Jacob  Erwin  declares  that  he 
bolds  four  thousand  dollars  in  trust,  not  that  he  owes  that 
sum,  and  that  he  will  refund  it,  not  that  he  will  pay  it  The 
language  is  evidently  selected  with  care,  to  fully  and  consia* 
tently  express  a  deposit  in  trust,  in  contradistinction  from  a 
promised  payment  of  a  loan  or  indebtedness.  The  declarant 
does  not  owe,  he  holds  in  trust.  Considered  independently  of 
the  words  *'  in  trust,"  the  word  ^*  hold "  implies  a  defensive 
possession,  entirely  consistent  with  that  of  a  trustee.  The  de- 
clarant is  to  pay  interest  while  he  thus  holds,  but  he  is  not  to 
pay  the  principal  sum;  that  he  is  to  refund.  The  word  "  pay,'* 
importing  indebtedness,  is  applied  only  to  the  interest  which 
springs  from  the  use  of  the  fund.  When  disposition  of  the 
fund  itself  is  mentioned,  the  word  ''refund"  is  used  in  the 
sense  of  ''restore."  I  fail  to  perceive  how  more  apt  words 
could  be  selected  to  express  the  idea  of  a  pure  deposit  in  tmsk 
And  besides,  it  is  a  continuing  trust,  for  it  contemplatei  a 
holding  which  will  justify  payment  for  the  use  of  the  fond. 
The  certificate,  then,  does  not  stand  upon  the  footing  of  a 
promissory  note  which  treats  of  the  payment  of  an  indebted- 
ness, but  upon  the  footing  of  a  deposit  in  continuing  trust  an- 
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■ 

I    til  the  cegttU  que  truit  shall  by  her  act,  in  demanding  paymenti 
I    determine  the  trust. 

Considerable  contrariety  of  opinion  exists  in  the  courts  of 

I    the  several  states  as  to  whether  a  certificate  of  deposit,  payable 

on  demand,  can  be  sued  upon  before  demand  has  aotaally 

been  made.     I  think  that  the  better  opinion  is,  that  it  cannot 

be  sued  upon  before  demand.    I  do  not  find  any  adjudication 

in  this  state  upon  this  subject,  and  I  regret  that  my  time  has 

not  permitted  me  to  exhaustively  examine  the  decisions  of  our 

sister  states  as  I  could  wish.    That  which  I  consider  the  better 

opinion  prevails  in  New  York:  Payne  v,  Oardiner^  29  N,  Y. 

146;  Pardee  v.  Fish,  60  N.  Y.  265;  19  Am.  Rep.  176;  HoweU  v. 

Adams,  68  N.  Y.  814;  Boughtan  v.  Flint,  74  N.  Y.  476;  Munger 

V.  Albany  City  Bank,  86  N.  Y.  580;  SmOey  v.  Fry,  100  N.  Y. 

262;  and  in  Pennsylvania:  Trick.  Lim.,sec.  224;  Maryland: 

Fdb  P<nnt  Savings  Institution  v.  Weedon^  18  Md.  820;  81  Am. 

Dec.  603;  Vermont:  BMaws  Falls  Bank  v.  EuOand  Co.  Bank,  40 

Vt  377;    Minnesota:  MitcheU  v.  Easton,  87  Minn.  835;  and 

perhaps  other  states.    Most  respectable  authoritieSi  however, 

hold  the  other  way:  Curran  v.  WittSTf  68  Wis,  16;  Brummagin 

V.  Tollant,  29  Gal.  503;  89  Am.  Dec  61;  Poorman  v.  Mills  A 

Co.,  35  Cal.  118;  95  Am.  Dec.  90;  Tripp  v.  Curtenius,  86  Mich. 

496;  24  Am.  Rep.  610;  Kilgore  v.  £uIUy,  14  Conn.  862. 

In  recognising  the  first  cited  of  these  authorities  as  holding 
the  better  opinion,  I  agree)  with  Chief  Justice  Bronson  in  his 
remark  in  Doumes  v.  Phcmix  Bank  of  CharUstown,  6  Hill,  297, 
where  he  says:  "I  do  not  find  that  the  point  has  ever  been 
decided;  but  it  may  be  that  this  is  the  first  case  where  a  man 
has  sued  his  banker  without  first  drawing  on  him  for  the 
money.  We  are  reminded  that  where  the  promise  is  to  pay 
on  demand,  the  bringing  of  the  action  is  a  sufficient  request. 
If  that  were  a  new  question,  I  think  the  courts  should  not 
again  fall  into  the  absurdity  of  admitting  that  there  must  be 
a  demand,  and  still  holding  that  a  suit  may  be  commenced 
without  any  prior  request.  They  would  either  say  that  no 
demand  was  necessary,  or  else  that  it  was  a  condition  pre* 
cedent  to  the  right  of  action.  It  is  an  anomaly  in  the  law 
that  the  breach  of  the  defendant's  contract  should  be  made 
out  by  the  very  fact  of  suing  him  upon  it.  In  all  other  cases 
there  must  be  a  breach  before  suit  brought.  The  rule  ought 
Dot  to  be  extended  to  cases  which  do  not  fall  precisely  within 
ii" 
By  the  allegations  of  the  bill  in  this  case,  it  distinctly  ap- 
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pears  that  actual  demand  for  the  reatoratiim  of  the  fimr  tfaoo* 
sand  dollars  was  first  made  within  six  years  previous  to  the 
commencement  of  this  suit  If  the  money  had  been  sued  iir 
at  law,  the  suit  would  not  hsTS  been  barred  by  the  statute  of 
limitations,  hence  that  statute  will  not  be  applied  here. 

It  is  further  insisted  for  the  demurranti  that  if  the  oom- 
plainant's  recovery  is  not  barred  by  the  statute  of  limitationSi 
this  court  will,  nevertheless,  deny  her  relief  beoause  of  her 
unexplained  laches  in  making  demand  and  instituting  her 
suit.  I  am  not  willing  to  adopt  this  course  at  this  time.  Hers 
is  an  express  continuing  trust,  presumably  acquiesced  in  I»y 
both  trustee  and  eeitiU  fiu  truH  until  the  trustee  died.  The 
trust  was  apparently  intended  to  be  of  indefinite  duration  for 
tho  benefit  of  the  ceatui  qw  trust.  How  can  it  be  said  that  she 
was  guilty  of  laches  in  not  determining  it  f  I  do  not  think 
that  the  bill  exhibits  laches  upon  her  part  But  upon  this 
insistment  the  demurrer  itself  is  defective,  for  it  fails  to  point 
out  that  the  bill  is  objected  to  for  the  reason  that  it  shows  the 
complainant  to  have  been  guilty  of  laches:  Vam  EauUm  ▼• 
Van  Winkle,  46  N.  J.  Bq.  880. 

The  demurrer  will  be  overruled. 

Taufirni — EvfORoncssT  nr  Bquitt.  —  Tmstt  flf  p«noiuiItj  will  be  colotetd 
by  a  court  of  ohaDoery:  EMbatt  r,  Morton,  6  K.  J.  Bq.  26|  4S  Am.  Dea  ttl. 
A  oourt  of  eqaity  alone  oan  compel  a  tratfeee  to  ezeeate  or  tmrente  Us 
tnut:  OupkiU  r.  JMll,  1  Bail  230;  19  Am.  Dec  67fi. 

ExPRBM  TaiJSff— Btatuts  or  IiDiiTikTioiis.»The  etatote  of  limititiw 
does  not  begin  to  ran  in  eases  of  express  trusts  vntQ  a  repndlatloa  of  IIm 
trasti  Fo9  V.  Fogg  89  OU.  889;  28  Am.  St.  Bep.  474^  aad 
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(48  Niw  Jkbsbt  Bquitt,  864.1 
DivoBOSr- GoKDOVinos,  What  Amouvtb  to»  and  how  Laansk  —A  iHfli 
by  Yolnntarily  having  seanud  intercourse  with  her  husband,  after  she 
knows  that^he  has  committed  adultery,  and  that  she  can  prove  it^  therebjr 
condones  his  offense.  But  condonation  in  such  cases  is  always  eond&> 
tiooal  and  limited,  and  the  party  forgiven  must,  to  retain  the  benefit  ef 
the  pardon,  treat  the  other  in  the  future  with  conjugal  kindness  aad 
fidelity;  and  as  a  general  rule,  the  pardon  extends  only  to  sach  offensii 
as  are  known  to  the  pardoning  party  when  the  intercourse  occurs. 

OONDONATION  BT  Wl»  MOT  ImPLIXD  nOH  SbCUAL  IhTIBOOUBSI  WHSH  — 

The  rule  that  condonation  may  be  implied  from  sexual  intercourse  is  not 
enforced  so  rigorously  againat  a  wife  as  it  is  against  a  husband,  espeeisUy 
where  she  is  entirely  without  means,  and  wholly  dependent  oa  him  for 
ererything.    And  where,  at  the  time  a  wife  permitted  her  husband  ti 
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h&T«  aeziial  interooarM  with  her,  she  did  not  know  tad  oenld  not  jprare^ 
but  merely  belioTod  upon  soepioion,  that  ho  had  oonmittod  adaltetj^  fk 
will  not  be  presamed  that  eho  intended  to  oondono  hie  ofliMiai^ 

Bill  for  divoroe.    The  opinion  etatee  the  oaie. 
Qarret  Berry^  for  the  complainant. 
Alan  J7.  Strangy  for  the  defendant 

Yak  Fleet,  Y.  C.  This  is  a  suit  by  a  wife  against  her  hns» 
band  for  divorce.  The  charge  is  adultery.  The  husband's 
guilt  is  proved.  There  is  no  difficulty  on  that  score,  but  the 
oase  neverthless  presents  a  debatable  question,  and  that  is, 
whether  all  the  wrongs  on  which  the  complainant's  right  of 
action  rests  have  not  been  pardoned. 

The  parties  were  married  in  August,  1867.  They  have  five 
children.  They  all  live  with  their  mother.  The  proofs  show 
that  the  defendant  induced  another  woman,  by  falsely  repre- 
senting himself  to  be  a  single  man,  to  enter  into  a  contract  of 
marriage  with  him,  in  November,  1881,  and  that  he  and  she, 
from  that  date  on  until  April,  1889,  lived  together  as  husband 
and  wife.  During  the  same  period  the  defendant  also  lived 
with  the  complainant  as  his  wife.  He,  however,  spent  the 
greater  part  of  his  time  with  the  other  woman.  His  adulter* 
ous  intercourse  with  her  extended  over  a  period  of  more  than 
seven  years.  In  April,  1889,  this  other  woman  brought  a  suit 
for  divorce  against  the  defendant,  for  adultery,  in  the  superior 
court  of  the  city  of  New  York.  He  was  then  a  citizen  of  this 
state,  and  notice  of  that  suit  was  given  to  him  by  publication 
in  a  New  York  newspaper.  The  complainant  saw  that  publi* 
cation  soon  after  it  was  made,  and  she  admits  that  it  led  her 
to  suppose  that  the  defendant  had  lived  with  this  woman  as 
his  wife.  She  did  not  see  the  defendant,  after  the  publication 
came  to  her  knowledge,  until  the  twenty-ninth  day  of  May 
following.  She  then  accused  him  with  having  committed  adul* 
tery  with  this  woman.  He  assured  her,  with  great  earnestness, 
that  the  charge  was  fidse,  and  told  her  that  if  she  would  go 
with  him  to  his  lawyer  and  to  one  of  his  employers,  he  could 
satisfy  her  of  his  innocenoe.  She  says  she  told  him  that  she 
believed  him  to  be  guilty,  notwithstanding  Iiis  protestations  of 
innocence,  and  also  that  she  would  never  forgive  hintL  She 
admits  that  the  truth  is  that  she  believed  that  he  was  guilty 
in  spite  of  his  denials.  And  she  frankly  confesses  that  she 
had  sexual  intercourse  with  him  during  the  night  of  the  day 
on  which  this  conversation  occarred.    Her  evidence  shows  that 
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it  was  Tolantary.  He  went  to  bed  first,  she  entered  the  same 
bed  shortly  afterward,  and  there  the  intercourse  oocunwL  He 
left  her  the  next  morning,  and  did  not  return  until  after  thie 
suit  was  brought  The  complainant's  bill  was  filed  June  7, 
1889.  The  important  question  which  this  condition  of  facte 
raises  is,  Did  the  complainant,  by  allowing  the  defendant  to 
have  sexual  intercourse  with  her  on  May  29th,  oondone  all 
his  adulteries? 

The  law  is  settled  that  a  wife,  by  voluntarily  having  sexual 
intercourse  with  her  husband,  after  she  knows  that  he  has  com- 
mitted adultery,  and  that  she  can  prove  it,  thereby  pardone 
his  offense:  2  Bishop  on  Marriage  and  Divorce,  sec.  43;  Quiney 
V.  Q^incy^  10  N.  H.  272,  274.    Such  act  necessarily  implies 
forgiveness.    A  husband  by  committing  adultery  violates  one 
of  the  most  sacred  duties  imposed  upon  him  by  the  marriage 
contract,  and  by  his  wrong  forfeits  all  his  rights  under  the 
contract     By  his  infidelity  he  puts  it  in  the  power  of  his  wife 
to  have  the  bond  which  binds  her  to  him  dissolved;  it  is,  there- 
fore, entirely  consonant  with  both  reason  and  justice  that  if 
she  freely  consents  to  sexual  intercourse  after  she  has  fall 
knowledge  of  his  guilt,  her  consent  should  operate  as  a  par- 
don of  his  wrong.     But  condonation  in  such  cases  is  always 
conditional  and  limited;  the  party  forgiven  must,  to  retain  the 
benefit  of  the  pardon,  treat  the  other  in  the  future  with  con- 
jugal kindness  and  fidelity;  and  as  a  general  rule,  the  pardon 
extends  only  to  such  offenses  as  are  known  to  the  pardoning 
party  when  the  intercourse  occurs.    With  regard  to  the  limi- 
tation of  this  rule,  Bishop  says:  "  Alike  in  reason  and  in  law, 
forgiveness  cannot  take  place  without  a  knowledge  of  the  ex* 
istence  of  the  thing  to  be  forgiven,  so  that  such  knowledge  ie 
one  of  the  elements  of  every  presumed  condonation":  2  Bishop 
on  Marriage  and  Divorce,  sec.  38. 

An  instructive  example  of  the  manner  in  whioh  this  prinr 
ciple  is  applied  is  given  in  Alexandra  v.  Al€9andf4t  L.  B.  2  P. 
A  D.  164.  A  husband  brought  a  suit  against  his  wife  for 
divorce,  on  the  ground  of  adultery.  The  parties  were  married 
in  January,  1856,  and  lived  togetiier  for  a  short  time  there- 
after and  then  separated,  and  did  not  resume  cohabitation 
until  March,  1868.  After  resuming  cohabitation  they  remained 
together  for  only  a  few  weeks.  The  husband  then  brought  his 
suit.  While  they  were  separated,  the  wife  had  a  child  by 
another  man,  —  it  was  born  in  1860,  —  and  after  the  birth  of 
the  child,  and  belbre  tliey  resumed  cohabitation,  the  mh  rvm« 
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■nitpd  other  i^olterien.    While  the  negotiations  Ipolfipg  (o  m 

r^fltoriitiog  of  ooqjug^l  relittioni  were  going  on,  ih^  jfiie.  fon- 

fi^eeod  the  adultery  which  rf^olted  in  thi^  birth  qf  the  child, 

but  concealed  thoee  subieqqfintlj  qommitted.  Th^  qneation  wa4bi 

whether  the  bni|band  had  not,  by  taking  his  wi£9  back  under 

the  oircumslanoes  stated,  condoned  all  her  offenses;  bpt  tl^ 

eouxt  held  that  the  offenses  committed  subsequent  to  tl^f^  birtb 

of  the  child  had  not  been  condoned,  because  it  cou|d  nfkt  bf^ 

]irQ0umed  that  the  husband  had  fi^cgiven  wrongs  th^  ^e  did 

not  know  had  beep  committed.    The  doctrine  tbftt  tbe  pi^rdoa 

implied  from  sexual  intercourse  shall  extend  only  to  offenses 

known  to  the  pardoning  party  when  the  interc^prse  occurs  ie 

DO  less  a  dictate  of  sound  reason  than  of  justice.    Williugness 

to  forgiYO  a  sin|^  oflfSonaei  or  evei^  ^  series  of  offenses,  com- 

inUted  opder  circumstances  of  stn>ng  temptation,  would  not 

give  the  least  support  to  a  presumption  that  the  injured  party, 

if  he  or  she  knew  the  whole  truth,  would  forgive  a  long  course 

of  profligacy.    Forgiveness  may  be  so  expressed,  certainly  by 

words,  and  possibly  also  by  conduct  without  words,  as  to  show 

that  the  iiyoxed  party  means  to  blot  out  the  whole  past  and 

to  forgive  everything,  both  o&nses  known  and  unknown,  but 

in  no  case  should  the  court  so  adjudge,  as  against  an  injured 

wife,  except  the  proofii  show  very  clearly  that  such  was  her 

purpose.    The  question  whether  a  matrimonial  offense  has 

been  condoned  or  not  is  always  one  of  intention;  and  where  a 

wife  is  the  injured  party,  and  her  husband  claims  the  benefit 

of  a  pardon,  and  rests  his  claim  on  nothing  but  an  implication 

arising  out  of  her  conduct,  the  court  should  be  extremely  care- 

fiil  not  to  absolve  him  from  the  consequences  of  a  wrong  which 

his  wife  never  intended  to  forgive.    It  must  be  remembered 

that  she  is  the  weaker  party,  and  always  more  or  less  under 

the  influence  of  her  husband,  and  that  in  may  cases  her  chief 

means  of  inducing  her  husband  to  perform  his  duties  towards 

her  cheerfully  and  generously  is  by  yielding  to  his  wishes  and 

trying  to  please  him.    A  prudent  wife,  unless  her  husband  is 

a  craven,  will  always  coax  rather  than  attempt  to  coerce  him. 

The  rulo  that  pardon  may  be  ^plied  from  sexual  intercourse 

is  not  enforced  so  rigorously  against  a  wife  as  it  is  againat  a 

husband.    The  reasons  why  this  is  so  are  obvious.    They  were 

statsd  by  Lord  Stowell  as  follows:  *'A  woman  has  not  the 

same  control  over  her  husband,  has  not  the  same  guard  over 

his  honor,  has  not  the  same  means  to  enforce  the  observance 

of  the  matrimonial  vow;  his  guilt  is  not  of  the  same  conse- 
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qnenot  to  her:  tfAguStar  y.  lyAgvUar^  8  Eng.  Boc.  829,  SS7; 
ihe  ii  more  iub  poteatate^  more  tnopt  eomUii;  she  ma^  €fnter- 
tain  more  hopes  of  the  recovery  and  reform  of  her  husband; 

her  honor  ii  less  injured  and  is  more  easily  healed It 

is  not  improper  that  she  should  for  a  time  show  a  patient  fiyr- 
bearanoe.  •  •  •  •  Weakness  in  her  is  pardonable  in  many  cir- 
eumstanoes  '*:  Beeby  v.  Beeby,  8  Eng.  Eoc.  888, 840.    Notwith- 
standing the  radical  changes  which  during  the  last  forty  jears 
have  been  made  in  the  law  respecting  the  property  rights  of 
married  women,  the  husband  is  still,  in  many  respects,  th# 
ruler,  and  his  wife  his  subject    Her  position  is  still  one  of 
obedience,  and  when  she  has  no  separate  estate  it  is  also  one 
of  dependence.    That  is  the  case  here.    The  complainant^ 
when  the  intercourse  occurred  which  the  defendant  claims 
operated  as  a  pardon,  was  entirely  without  meanS|  and  wholljr 
dependent  on  the  defendant  for  everything. 

The  principle  above  stated  must  control  the  decision  in  this 
ease.  And  they  make  it  dear,  as  I  think,  that  the  complain- 
ant is  en  titled  to  a  decree.  The  legal  effect  of  the  sexual  in  ter- 
oourse  which  she  had  with  the  defendant  on  May  29th  was 
to  condone  only  such  offenses  as  she  then  knew  he  had  com- 
mitted. She  did  not  then  know  that  he  had  committed  adul- 
tery. She  says,  it  is  true,  that  she  believed  he  had,  but  her 
belief,  it  is  manifest,  was  the  product  of  suspicion,  and  not  of 
evidence.  Nothing  up  to  that  time  had  come  to  her  knowk 
edge,  so  far  as  the  evidence  shows,  which  was  sufficient  to 
have  induced  a  loyal  wife  to  believe  that  her  husband  had 
committed  adultery.  All  she  had  heard  up  to  that  time  was 
what  the  newspaper  had  told  her.  That  was  sufficient,  un- 
doubtedly, to  excite  her  fears  and  create  suspicion;  but  it  was 
not  evidence,  nor  even  such  information  as  should  have  in- 
duced her  to  start  at  once,  and  before  she  had  given  her 
husband  an  opportunity  to  defend  himself  in  pursuit  of  infor> 
mation  against  him. 

It  is  the  duty  of  a  wife  to  be  loyal  to  her  husband;  she  must 
cling  to  him  closer  in  adversity  than  in  prosperity;  believe  in 
him  when  others  doubt;  stand  by  him  when  every  other  friend 
deserts  him;  defend  him  against  all  assailants;  and  she  must 
be  the  last  person  to  believe  a  report  tending  to  disgrace  or 
dishonor  him.  Knowledge  of  what  the  newspaper  ^solosed 
did  not»  in  my  judgment,  impose  upon  the  complainant  the 
duty  of  going  at  once  in  search  of  evidence  against  her  hus- 
Wnd,  and  so  making  her  chargeable  with  all  the  knowledge 
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that  she  migbt  Chos  hare  acquired;  €B  the  contrarj,  I  think  It 
^was  her  duty  to  desist  from  inquiry  until  B^e  had  given  him 
an  opportunity  to  defend  himself.    That  was  the  course  she 
pursued.    The  fact  is,  that  when  the  complainant  had  the  in- 
tercourse with  the  defendant,  which  he  now  attempts  to  use 
as  a  shield  against  the  consequences  of  a  life  of  profligacy  ex- 
tending over  more  than  seven  years,  she  could  not  prove  that 
lie  had  committed  a  single  act  of  adultery;  much  less  did  she 
know  that  he  had  made  the  same  solemn  vows  of  love  and  loy- 
sJty  to  another  woman  that  he  had  made  to  her.    She  had 
heard  enough  to  make  her  suspect  that  he  had  been  unfaithful 
to  her,  but  it  is  entirely  certain  that  she  did  not  know  dther  the 
extent  or  the  atrocious  character  of  his  misconduct.    To  im- 
pute  such  knowledge  to  her  by  presumption  would,  as  it  seems 
to  me,  be  contrary  to  the  lowest  notions  of  justice;  the  pre- 
smmption  should,  according  to  both  reason  and  justice,  be 
the  other  way;  for  I  think  there  can  be  no  doubt  whatever, 
that  had  the  complainant  known  the  whole  truth  on  May 
29th, — the  full  extent  of  the  defendant's  apostacy  to  her, — 
instead  of  going  to  the  bed  where  he  lay,  and  submitting  to  his 
embraces,  she  would  have  fled  from  him  as  a  polluted  being. 
The  &ct  that  she  brought  this  suit  within  less  than  ten  days 
after  he  turned  his  back  upon  her  shows  that  she  did  not  sub- 
mit to  his  embraces  because  she  was  indifferent  to  her  rights 
or  insensible  to  injury.    The  complainant  is  entitled  to  a  de» 
eree. 

The  defendant  Is  also  before  the  oourt  on  an  order  to  show 
cause  why  he  should  not  be  adjudged  guilty  of  contempt  for 
disobeying  an  order  requiring  him  to  pay  alimony.  The 
probb  are  not  sufficient  to  support  an  order  declaring  that  he 
has  been  guilty  of  willftil  disobedience,  and  the  order  to  show 
cause  musty  thereforCi  be  discharged. 


Maiuaob  An  DivoiOB  ^  Oovsonatiov.  ~  When  »  wife  dismii 
mwl  for  diroroa^  and  agreM  to  ocmdoDe  the  hnsbendVi  preTioos  oftoaee,  and  to 
li?e  with  bia  if  he  wfll  not  eommit  further  sets  of  Adultery,  and  he  doea 
aftirward  eonunil  adultery,  anoh  asreement  and  oondonalioa  will  not  bar  the 
wile  from  aning  for  diyoroe  for  either  the  earlier  or  later  aota  of  ndnlterji 
SwoO  V,  Sewattt  122  Maaa.  156)  28  Am.  Rep.  299.  Condonation  of  injury 
by  a  bnabaai  or  wile  la  nlwaya  eonditional,  and  haa  for  ita  oonsideration  the 
fraaiaa  thai!  the  f onner  injnriea  ahaU  aol  bs  repeated,  and  thai  the  f orgir* 
iag  parly  ahaU  in  fntnre  be  treated  whb  ooojngal  Undneaat  Lamgdom  ▼• 
Imidm,  20  VI  678|  00  Am.  Deo.  290^  and  note.  See  eaM  of  H^Mrt  v. 
ffq/MH^  7  Fbige,  00;  S2  Am.  Deo.  611. 
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Joy  u  Dibfbndobf* 

PIO  VmW  YOKE^  &J 

SrxDincn — BosDBr  of  Fboof.  —  WbutaNoti  Iim  bean  ebidiMd  from  tto 
maker  by  preeiieing  a  Krand  on  hin%  one  wbo  eeeki  to  reoorer  fhereoa 
mnet  anmme  the  borden  of  prarmg  that  be  ie  a  homajkk  pttrohaoer. 

^F«!rTBUii.^gfiP«iqM  o»  ▲  Wnvma  ma  as  THiiiiiiiiiiib  tbea^i^b^ 
le  set  eentradieted,  If  be  »  a  part/  or  ie  intereeted,  and  therefore  tbi 
oonrt  moot  mbmit  to  the  Jnry  the  questioa  of  his  oredibilitj.  Henee^ 
where  a  plaintiff  aeeko  to  reooirer  ae  a  bona  Jide  pnrchaser  of  a  note 
wfaibh  waa  obtained  from  tiie  maker  by  fraud,  and  teetiflei  to  faoti  tend- 
ing to  ehow  that  he  is  oooh  a  iMtder,  the  qneHtSon-of  hU  good  lidih  Oi^ 
not  be  withdrawn  from  the  jury. 

Uaimr.  — A  note  ie  not  yfoid  in  the  liande  of  a  third  paiaon  who  boapu^ 
oiiaaed  it  at  a  disooont  greater  than  the  l^gal  intereaft^  nnlem  the  Inttra- 
ment  had  no  Inoeption  between  the  parlaeiy  or  waa  not  intended  to  bo 
OTaiUble  until  dirooimted.  Henoe  the  role  ia  not  ap^odrio  to  a  note 
Indaoed  by  bloe  copvenntotion^  whm'oby  'the  onlnr  me  prvmuod  to 
exeoate  it  in  p^ymoat  for  the  hiterost  of  a pavteor  ja  analleged  bwrinew 
firm,  nnder  an  agreement  that  the  note  waa  not  to  be  aold  or  dfipnoed 
off  bnt  waa  to  be  paid  out  of  tiie  prooeeda  of  the  bnrfneei, 


Z.  S.  Weiterbrook^  for  the  appellant 

Senry  Baeoa^  for  the  respondent 

Brown,  J.  This  action  was  bronght  to  reeorer  the  amount 
claimed  to  be  due  upon  a  promissory  note  made  by  the  defend* 
ant,  whereby  he  promised  to  pay  to  H.  D.  Hendwson  or  l^earer 
one  ihonsand  dollars,  with  interest,  six  montiis  «ftor  date,  at 
the  Spraker  National  Bank  at  Canajoharie,  and  by  said  Hen- 
derson transferred  for  value  to  the  plaintiff  within  a  few  days 
after  its  execution, 
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Tlie  priticiiMil  4^ni8  filled  npon  to  defMt  a  weofwy  wai^ 
Mii^t  th^  plaintiff  was  not  a  hmaJUe  boldar  af  tha  note. 

IThe  trial  oonrt  direotad  a  vardiot  for  ibe  plaintiff,  ihna  Aih 
posing  of  thfa  qaaelion  aa  ona  of  law,  and  rafiiaad  a  taqaaal  bj 
%lie  defendant  to  snbmit  it  to  tha  jury. 

TTha  eTidenca  given  upon  the  part  of  tha  defendant  was 
tm  Adant  to  warrant  tha  ooncluaion  that  tha  note  had  been 
o1>tained  from  him  throngh  a  fraud  praotioad  upon  him  bj 
ISenderson  and  Van  Valkenburgh,  and  tha  burden  waa  thus 
eaust  npon  the  plaintiff  to  show  that  he  waa  a  bona  jUis  pur- 
elutaer:  YmXmrgh  y.  DUfendorf^  119  N.  Y.  867;  16  Am.  8t 
Xtep.  886,  and  eaeea  aitad. 

This  burden  tha  plaintiff  mat  by  hia  own  aridanoa  as  to  tha 
drcumalanoee  attending  the  purchase  and  his  knowledge  of 
Hh/e  party  from  whom  ha  obtained  it,  and  the  aredibility  of  his 
testimony  was  for  tha  jury  to  determine. 

That  question  was  decided  in  Canajoharie  Nat.  Bank  t. 
Disfend&rfj  128  N.  T,  191.  That  ease  was  upon  a  note  ob- 
tained by  the  same  parties  from  this  defendanti  and  grew  out 
€f  the  same  tiansaoiion  as  the  note  in  snit^  and  was  trans- 
fcrrad  to  tha  bank  by  Henderson* 

The  question  of  the  good  faith  of  the  bank's  purchase 
depended  entirely  upon  the  eiadence  of  its  cashier,  and  it  was 
held  that  his  relation  to  the  bank  and  his  interest  in  the  trans- 
action brought  him  within  tb^rula  that  tha  oradibility  of  a 
party  or  an  interaatad  witness  is  a  question  for  tfaa  jury  to 
determine.  No  distinction  in  this  respect  is  apparent  between 
that  case  and  the  one  under  consideration.  The  court,  there- 
fore,  erred  in  refusing  to  submit  the  case  to  the  juryi  and  the 
iodgment  must  be  ravareed. 

It  was  alsoolaimad  that  the  noto  was  void  for  usmy,  in  thati 
before  it  had  any  legal  inceptton,  it  was  transferred  to  the 
plaintiff  at  a  discount  much  greater  than  the  legal  interest 

The  question  of  usury  was  not  raised  at  the  trial  in  the 
Canajoharie  bank  case,  and  there  was  no  ruling  which  pre- 
sented it  for  consideration  in  this  court,  and  we  cannot,  there- 
fore, assume  that  the  court  decided  it,  although  it  was  inci- 
dentally referred  to  in  the  opinion. 
We  think  that  defense  is  not  available  in  this  case. 
The  substance  of  the  defendant's  evidence  was,  that  Hender- 
son and  Van  Valkenburgh  represented  that  they,  with  one 
Ackley,  were  engaged  in  business  as  partners;  that  they  could 
buy  out  Ackley  for  eight  thousand  dollars;  and  by  these  and 
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other  roprMontations  induced  dofeodant  to  agiea  to  become  i 
member  of  the  firm  in  Aokley'e  place,  and  to  «zaeiito  and 
deliter  his  notes  to  them  fv  eight  thooeand  doDan;  tliat  the 
notea  were  to  be  held  bj  the  firm,  and  were  not  to  bo  aoU 
or  dieposed  o^  and  were  to  be  paid  oat  of  the  prooeodo  of  the 
business. 

Although  these  representations  wore  fklse,  it  eamiot  bo  said 
that  the  notes  had  no  legal  inception. 

They  were  intended  to  represent  an  obligation. 

The  rule  which  renders  void  a  note  in  the  hands  of  a  third 
party,  who  has  purchased  at  a  discount  greater  than  the  I^gal 
interest,  applies  to  instruments  that  have  no  incepttoa  beiweea 
the  parties,  or  which  are  not  intended  to  be  araQable  antil  dis- 
counted.   This  note  in  suit  does  not  fidl  within  that  rolo. 

The  judgment  must  be  reversed  and  a  new  trial  grante^i 
costs  to  abide  the  event       __^ 

KaoeruBLB  Imnmnaim  <—  Fbavd  —  Binonv  ev  Faoov.  —  Fkoof  el 
fraad  in  the  inception  of  a  bill  of  ezohange  oMti  npoii  th*  bolder  ihm  haidtm 
of  proving  that  he  took  it  boHaJkU  for  a  Talnablo  ooneideffmtioat  Ah  Mm  v« 
Bank,  28  Ind.  133;  92  Am.  Deo.  306,  and  note;  IktwiBr.  BartkU^  12  <NiioSU 
634;  SO  Am.  Dee.  376,  and  note.  The  burden  of  proof  b  vpon  tiM  indanai 
of  a  negotiable  inetmment  which  is  ahown  to  haTo  bean  obtained  trom  tho 
maker  by  fraud,  to  ahow  that  he  ia  a  hena/de  pnrchaaari  Votbmyk  ▼•  1K0» 
dwf,  119  N.  Y.  867|  16  Am.  St.  Bop.  836^  and  note. 

Uao&T — Diaoou VT — Bona  Fidb  ^vaoaASBB.  —  A  note  add  «l  n  greatar 
diMMHint  than  the  legal  rate  of  intereat  doea  not  therabj  become  nannooa  tf 
taken  by  the  payee  in  a  boainaaa  tnaaaction:  ifway  ▼•  CImi,  4  Hvmpbi 
S44;  40  Am.  Dec  646,  and  note;  Lh^r.  KmA.  S  Oana.  176;  7  Am.  Daa 
S56,  and  note.  The  aale  of  negotiabla  paper  at  diaconnt  ia  not  nanrioiia»  aa 
betireen  the  vendor  and  sendee,  where  the  former  ia  the  holder  and  apparenft 
owner,  and  repreeenta  that  the  paper  ia  boainem  paper,  thoogh  anoh  repra* 
eantatioa  ia  falaa^  aad  the  paper  waa  made  for  the  peipoaa  of  aale  at  nanikaa 
dlaoonnt^  if  the  Tondeo  waa  a  hona/kk  pwohaaer  with  an  knowledge  of  anah 
pnrpoaat  HoknmY.  rottomib  10 Paiga^  SM;  40  Amb  Deo,  860^  and ozteadod 
note 
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▲  Tains  mxaouf  a  BuisrjcaART  who  oao  oUim  its  •nforoeiiMBl  ii  to!^ 
•ad  ibii  objection  is  not  obriated  by  the  ezisteuoe  in  the  trustees  of  • 
power  to  seleot  a  beneficiary,  unless  the  oUum  of  thi  persons  in  whose 
fftvor  the  power  may  be  exercised  has  been  desigftated  with  snoh  cer- 
tainty that  the  coort  can  ascertain  who  were  the  objects  of  the  power. 
Cv-P&jfis.  — The  equitable  doctrine  of  qf»pre$  prevailing  in  the  Euglish  coart 
of  obancery,  and  which  was  applied  to  gifts  for  charitable  purposes  when 
no  beneficiary  was  named,  has  no  place  in  the  jurisprudence  of  New 
York. 
A  Dayisb  on  BsQunr  to  ▲  Oobpobatioh  vo  bi  Orkatkd  after  the  death 
of  the  testator  will  be  upheld,  if  the  corporation  i»  called  Into  being 
within  the  time  allowed  for  the  Testing  of  future  estates.    The  gift  may 
be  treated  as  in  the  nature  of  an  executory  devise,  dependent  upon  the 
inoorporation  of  the  instittttion  oontemplated  by  the  will,  and  as  Testing 
upon  the  ooourrence  of  that  event. 
DsviaB  IN  TnuBT  is  Void  ion  WAjn  of  Disionatbd  Bsnbfigiabt  when 
it  devises  property  to  trustees  to  be  held  for  two  lives  in  being,  and  re- 
quests the  trustees  to  procure  the  paasags  of  an  act  for  an  incorporation 
to  be  known  as  the  "Tilden  Trusty"  with  capacity  to  establish  and  main* 
tain  a  free  library  and  reading«room  in  the  city  of  New  York,  and  to 
promote  such  sdentifio  and  educational  objects  as  the  trustees  may  more 
partienlarly  designate,  and  anthoriiee  them  to  convey  each  property  to 
such  corporation,  when  formed,  but  declares  that  in  case  it  is  not  formed, 
or  that^  if  from  any  cause  or  reason,  they  shall  deem  it  inexpedient  to 
convey  to  such  corporation,  then  they  are  directed  to  apply  it  to  the  use 
el  such  charitable,  educational,  or  scientifio  purpoees  as  in  their  judg- 
ment will  render  such  property  meet  widely  and  substantially  beneficial 
to  tiie  interests  of  mankind.    This  derise  does  not  designateaay  benefi- 
ciary, bot^  on  the  contrary,  leaves  it  to  the  discretioii  of  the  trustees 
whether  or  not  they  will  oonvey  or  not  to  the  corporation.    Hence  there 
is  not|  and  cannot  be,  any  person,  natural  or  artificial^  who  ]s»  or  will 
become^  entitled  to  the  execution  of  the  trust  in  his  favor. 

Tbori^  Will  Ck>irrAiifxira  L^wtvl  ahd  UvLAWixn..  —  When  some  of  the 
trusts  of  a  will  are  legal  and  others  illegal*  if  they  are  so  connected  as  to 
sotostitnte  an  entire  scheme,  so  that  tho  preeumed  widies  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  portions  rejected* 
or  if  manifest  injustice  would  result  from  snoh  oonstruction  to  the  bene- 
isiarie%  or  some  of  them,  then  all  the  trusts  must  be  oonsidered  together, 
sad  all  must  be  held  illegal  and  must  falL 

Wilis. —Iv  OommatiSQ  a  Will,  the  oourt  oan  only  aid  the  testator's  in* 
tsat  sad  purpose.    It  cannot  devise  a  new  schomo  or  make  a  new  wilL 

Bmu  oi  Trott  Void  uoavbb  No  BnrinoiAST  n  Dibionatbd  in  tho 
will  cannot  be  made  valid  Iff  tho  designation  of  a  beneficiary  by  the 
tmsteee,  in  pursuance  of  a  discretion  Tested  in  them  by  the  wiU. 

taxm  FowKB,  to  be  valid  in  the  state  of  New  York,  must  designate  somo 
person  or  a  dass  of  pereons,  other  than  the  grantee  of  the  power,  as  its 
sbjeoti,  and  it  must  be  exercised  for  the  sole  benefit  of  such  designatsd 
beneficiary,  and  its  executioo  must  be  compellable  in  equity,  A  non* 
mforoeable  trust  power  is  an  impossibility  under  our  laws,  unlssn^  by  tho 
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inttraiiiMil  ctM^ng  li  11  It  tipuMfly  aad*  t»  dtpond  lor  its  «xi 

€tt  «h»  Wfll  0(  «h»  gMiMb 

WuLi. — Fob  «n  Pumron  or  AacBBCAnmio  tb^  Tmuoob^ 

the  whole  will  ouui  be  oonndered,  indiidiiig  the  promioBe  admilteit 
heTmd. 

!tkn8T8. » Av  BvfOROCASLi  Tbuit  b  one  hi  whieh  eeiDe  penon  er 
persons  bM  »  r^ht  te  aSl  er  »  part  of  o  Aeeigneted  taid,  enH 
mend  its  oonyeyanoe  to  them,  end  in  eeee  snob  demend  le  rehieid,  wmj 
■oe  the  tmsteeo  in  »  eonrt  of  eqnitj^  end  oompel  eompUanee  with  tbo 

James  O.  Carter^  Danid  €.  JfolNnt,  and  0e9r§§  F.  Oomafodb^ 
lor  the  appellanta. 

Joseph  H.  Choate^  Smith  M.  Weed^  WSUiam  V.  JfotM,  XMm 
MeCurdyf  and  Lyman  D.  Brewster^  for  the  respondent 

Brown,  J.  Samuel  J.  Tilden  died  in  August,  1886,  leaving 
A  last  will  and  testament  dated  in  April,  1884.  He  left  sor- 
Tiving  him,  as  his  onlj  next  of  kin  and  heirs  at  law,  one  sister, 
two  nephews,  one  of  whom  ie  the  plaintiflf  in  this  aotion,  and 
four  nieces. 

The  defendants,  Bigelow,  Oreen,  and  Smith,  were  hj  the  will 
appointed  the  executors  tiiereo^  and  trustees  of  tiie  tmsts 
therein  created,  and  the  will  haying  been  duly  admitted  to 
probate  in  October,  1886,  they  immediately  qualified  and  en- 
tered upon  the  discharge  of  their  duties  as  such. 

This  action  was  brought  to  obtain  a  construction  of  the  will. 
By  the  complaint,  the  thirty*third,  thirty-fourth,  and  ibhrty- 
flfth  articles  were  assailed  as  being  invalid,  but  upon  the  trial 
no  question  was  raised  as  to  the  two  first  named,  and  no  deter* 
mination  in  respect  thereto  was  made. 

The  supreme  court  held  that  the  efl^t  of  the  tfafrty-fifth 
and  thirty-ninth  articles  of  the  will  was  to  create  one  general 
trust  for  charitable  purposes,  embracing  the  entire  residuary 
estate,  and  vested  in  the  trustees  a  discretion  with  respect  to 
the  disposition  of  such  estate  by  them;  that  the  testator  did 
not  intend  to  and  did  not  confer  upon  any  person  or  persons 
any  enforoeable  right  to  any  portion  of  said  residuary  estate, 
and  did  not  designate  any  beneficiary  who  was  or  would  be 
entitled  to  demand  the  execution  of  the  trust  in  his  tnr  its  be- 
half, and  declared  the  provision  of  the  will  relating  to  the  dis- 
posal of  the  residuary  estate,  for  such  reasons,  illegal  and  void. 

It  is  essential  to  a  proper  understanding  of  the  will  to  read 
the  two  articles  above  named  together,  and  they  are  here  quoted, 
the  last  being  placed  first. 
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**  Thirty-nlnfh.    I  hetebf  A^^m  ahd  beqtr^atb  to  my  said 

executors  and  truteei,  and  t6  iheir  aaceeirsbra  in  tb^  trust 

hereby  created,  aiid  to  the  flnrrivors  or  survivor  of  them,  all 

the  rest,  reeidney  and  remainder  of  all  the  property,  real  and 

personal,  of  whatever  name  or  nature,  and  Wheresoever  situ* 

atedy  of  which  I  may  be  seised  or  possessed,  or  to  which  I  may 

be  entiUed  at  the  time  of  my  decease,  which  may  remain  after 

institoting  the  several  trusts  for  the  benefit  of  specifiic  perRons; 

and  after  making  provision  for  the  specific  bequests  and  ob* 

jects  as  herein  directed,  to  have  and  to  hold  the  same  unto  my 

said   executors  and  tmsteesi  and  to  their  successors  in  the 

trust  hereby  citsated,  and  the  survivors  or  survivor  of  them  in 

trust,  to  possess,  hold,  manage,  and  take  care  of  the  same 

during  a  period  not  exceeding  two  lives  in  being;  that  is  to 

say,  the  lives  of  my  niece  Ruby  8.  Tilden,  and  my  grand^ 

niece  Busie  Whittlesey,  and  until  the  decease  of  the  survivor 

of  the  said  two  persons,  and  after  deducting  all  necessary  and 

proper  expenses,  to  apply  the  same  and  the  proceeds  thereof 

to  the  objects  and  pulses  mentioned  In  this  my  will/' 

^  Thirty-fifth.    I  request  my  said  executors  and  trustees  to 
obtain,  as  speedily  as  possible,  from  the  legislature  an  acl  of 
incorporation  of  an  institution  to  be  known  as  the  'Tilden 
Trust,'  with  capacity  to  establish  and  maintain  a  free  library 
and  reading-room  in  the  city  of  New  York,  and  to  promote  • 
such  scientific  and  educational  objects  as  my  said  executors 
and  trustees  may  more  particularly  designate.    Such  corpo* 
ration  shall  have  not  less  than  five  trustees,  with  power  to  fill 
vacancies  in  their  number;  and  in  case  said  institution  shall 
he  incorporated  in  a  form  and  manner  satisfactory  to  my  said 
executors  and  trustees  during  the  lifetime  of  the  survivor  of 
the  two  lives  in  being  upon  which  the  trust  of  my  general  es- 
tate herein  created  is  limited,  to  wit,  the  lives  of  Ruby  8. 
Tilden  and  Surie  Whittlesey,  I  hereby  authorise  my  said  exec- 
utors and  trustees  to  organize  the  said  corporation,  designate 
the  first  trustees  thereof,  and  to  convey  or  apply  to  the  use  of 
the  same  the  rest,  residue,  and  remainder  of  all  my  real  and 
personal  estate  not  specifically  disposed  of  by  this  instrument, 
or  so  much  thereof  as  they  may  deem  expedient,  but  subject, 
nevertheless,  to  the  special  trusts  herein  directed  to  be  consti- 
tuted for  particular  persons,  and  to  the  obligations  to  make 
and  keep  good  the  said  special  trusts,  provided  that  the  said 
corporation  shall  be  authorized  by  law  to  assume  the  obliga- 
tions.    But  in  case  such  institution  shall  not  be  so  incorpo- 
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rated  daring  the  lifetime  of  the  eunriyor  of  the  said  Baby  B. 
Tilden  and  Susie  Whittlesey,  or  if  for  any  cause  or  reason  my 
said  executors  and  trustees  shall  deem  it  inexpedient  to  cxxi- 
vey  the  said  rest,  residue,  and  remainder,  m  any  part  thereof 
or  to  apply  the  same  or  any  part  thereof  to  said  institution,  I 
authorize  my  said  executors  and  trustees  to  apply  the  rest^ 
residue,  and  remainder  of  my  property,  real  and  personal, 
after  making  good  the  said  special  trusts  herein  directed  to  be 
constituted,  or  such  portion  thereof  as  they  may  not  deem  it  ex- 
pedient to  apply  to  its  use,  to  such  charitable,  educational,  and 
scientific  purposes  as  in  the  judgment  of  my  said  executors 
and  trustees  will  render  the  said  rest,  residue,  and  remainder 
of  my  property  most  widely  and  substantially  beneficial  to  the 
interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commencement  ot 
this  action,  the  legislature  passed  an  act  incorporating  the 
Tilden  Trust,  and  authorizing  it  to  establish  and  maintain  s 
free  library  and  reading-room  in  the  city  of  New  York.  The 
institution  was  organised,  and  the  executors  and  trustees  made 
to  it  a  conveyance  of  the  residuary  estate,  and  the  conTsyanoe 
was  formally  accepted  by  the  trustees  thereof. 

The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust 

The  remark  of  Judge  Wright  in  Levy  v.  Zwy,  38  N.  Y.  107, 
that  ''if  there  is  a  single  postulate  of  the  common  law  estab- 
lished by  an  unbroken  line  of  decisions,  it  is,  that  a  trust  without 
A  certain  beneficiary  who  can  claim  its  enforcement  is  void," 
has  been  repeated  and  reiterated  by  recent  decisions  of  thie 
court:  Prichard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Rep.  9; 
HoUand  v.  Alcock,  108  N.  Y.  812;  2  Am.  St  Rep.  420;  Read 
T.  WiUiams,  125  N.  Y.  560;  21  Am.  St.  Rep.  748;  and  the  ob- 
jection is  not  obviated  by  the  existence  of  a  power  in  the  true* 
tees  to  select  a  beneficiary,  unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised  has  been  designated  by  the 
testator  with  such  certainty  that  the  court  can  ascertain  who 
were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  court  of 
chancery,  known  as  the  cy-pres  doctrine,  and  which  was  applied 
to  uphold  gifts  for  charitable  purposes  when  no  beneficiary 
was  named,  has  no  place  in  the  jurisprudence  of  this  state: 
Holme$  V.  Mead,  62  N.  Y.  836;  HoUand  v.  AUoek,  108  N.  Y. 
812;  2  Am.  St  Rep.  420. 

If  the  Tilden  Trust  is  but  one  of  the  beneficiaries  which  the 
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trastees  may  seleot  as  an  object  of  the  testator'a  boanty,  then 
it  is  clear  and  conceded  by  the  appellants  that  the  power  con- 
ferred by  the  will  upon  the  executors  is  void  for  indefinitencBs 
and  uncertainty  in  objects  and  purposes.  The  range  of  selec- 
tion I  a  unliodited.  It  is  not  confined  to  charitable  institutions 
of  this  state  or  of  the  United  States^  but  embraces  the  whole 
world.  Nothing  could  be  more  indefinite  or  uncertain,  and 
broader  and  more  unlimited  power  could  not  be  conferred,  than 
to  apply  the  estate  to  "such  charitable,  educational,  and  scien- 
tific purposes  as  in  the  judgment  of  my  executors  will  render 
said  residue  of  my  property  most  widely  and  substantially 
beneficial  to  mankind." 

**  A  charitable  use,  where  neither  law  or  public  policy  for- 
bids, may  be  applied  to  almost  anything  that  tends  to  promote 
the  well-doing  and  well-being  of  social  man '':  Perry  on  Trusts, 
seo.  687. 

Unless,  therefore,  within  the  rules  which  control  courts  in 

ihe  construction  of  wills,  we  can  separate  the  provision  in 

reference  to  the  Tilden  Trust  from  the  general  direction  as  to 

the  disposition  of  the  testator's  residuary  estate,  contained  in 

the  last  clause  of  the  thirty-fifth  article,  and  find  therein  that 

a  preferential  right  to  some  or  all  of  such  estate  Is  given  to 

that  institution  when  incorporated,  and  one  which  the  court  at 

the  suit  of  said  institution  could  enforce  within  the  two  lives 

which  limit  the  trust,  we  must,  within  the  principle  of  the 

cases  cited,  declare  such  provisions  of  the  will  invalid,  and 

affirm  the  judgment  of  the  supreme  court    The  appellants 

claim  that  the  power  conferred  upon  the  executors  to  endow 

the  Tilden  Trust  may  be  upheld,  independent  of  the  invalidity 

of  the  power  given  to  apply  the  estate  to  such  charities  as 

would  most  widely  benefit  mankind. 

The  proposition  is,  that  by  the  thirty-fifth  article  the  testator 
made  two  distinct  alternative  provisions  for  the  disposition  of 
his  residuary  estate,  — one  primary,  for  the  incorporation  and 
endowment  of  the  Tilden  Trust;  the  other  ulterior,  and  to  be 
efiectual  only  in  case  the  executors  deemed  it  inexpedient  to 
apply  the  residue  to  that  corporation;  and  it  is  claimed  that 
this  provision  of  the  will  constitutes  a  trust  to  be  executed  for 
ihe  benefit  of  the  Tilden  Trust,  or  confers  upon  the  trustees  a 
power  in  trust,  or  that  it  constitutes  a  gift  in  the  nature  of  an 
executory  devise. 

The  latter  proposition  rests  upon  the  assumption  that  there 
is  by  the  will  a  primary  gifc,  complete  and  perfect  in  itself,  to 
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«h«  TQdenTnisi  that  Tattt  ike  tllle  in  tb*t  dorponitiaa 
diately  upon  Ito  creatfon. 

That  a  Talid  dertea  or  baqnetl  may  be  limitad  to  a  oorpo- 
ration  to  be  created  altw  the  death  of  the  testator,  prorided  it 
is  caUed  into  being  within  the  time  allowed  for  the  vesting  fit 
ftitnre  estates,  is  not  denied:  Perry  on  Tnists,  p.  872,  oeo.  78S. 

That  question  was  deoided  in  IngK$  y»  TVtistMi  of  the  SaUonf 
Bang  HarboHT^  8  Pet  99,  and  in  BwrrWL  ▼•  BoardtMm^  48  N.  T. 
264;  8  Am.  Bepw  684 

In  those  oases,  the  gift  was  treated  a«  in  the  natnrs  of  an 
ezecntory  devise,  dependent  npon  the  inoorporation  of  tiie  in* 
stitution  contemplated  by  the  will,  and  which  would  vest  upon 
the  oocurrenee  of  that  event. 

But  Id  view  of  the  language  of  the  will  before  ns,  that  prspo* 
sition  cannot  be  maintained  here. 

By  an  executory  devise,  a  freehold  was  limited  to  commence 
in  ^e  fdture^  and  needed  no  particular  estate  to  aopport  it 
It  arose  upon  the  hai^ening  of  a  spedfied  event,  and  the  fee 
descended  to  the  heir  at  law  nntil  the  eontingency  happened. 
By  our  Revised  Statutes,  ezeoutory  devises  are  abolished,  and 
expectant  estates  are  substituted  in  their  place,  and  sneh  es» 
tates,  when  the  contingency  happens  npon  which  they  am 
limited,  vest  by  force  of  the  instrument  creating  them,  and 
this  right  in  the  expectant  cannot  be  defeated  by  any  person. 
But  the  testator  here  intended  not  to  create  such  an  estate. 
The  Tilden  Trust  takes  nothing  by  virtue  of  the  will.  The 
residuaty  estate  is  Tested  in  the  trustees,  or  intended  to  be,  and 
it  is  solely  by  their  action  that  it  is  to  become  vested  in  tiie 
Tilden  Trust 

It  is  only  in  case  that  the  executors  deem  it  expedient  so  to 
do  that  they  are  to  convey  the  whole  or  any  part  of  the  resi- 
due to  the  Tilden  Trust  Whether  that  corporation  riiould 
take  anything  rested  wholly  in  the  discretion  of  tiie  executors, 
as  the  expediency  or  inexpediency  of  an  act  is  always  a  mat* 
tor  of  pure  discretion:  2  Perry  on  Trusts,  sees.  506, 507. 

Every  expression  used  in  the  will  indicates  the  bestowal  of 
complete  discretionary  power  to  convey  or  not  to  convey,  and 
the  creation  and  bestowal  of  such  a  power  in  the  executors  is 
wholly  opposed  to  and  fatal  to  the  existence  of  an  exeontorj 
devise. 

In  this  respect  the  case  differs  from  those  cited. 

In  IngliB  v.  Sailcmf  Snug  HarhoWj  8  Pet.  98,  there  was  no 
trust  created,  no  discretion  vested  in  the  executor,  no  convey- 


ahm  to  b0  nMde  after  tfiQ  tostotor'/i  d^tl).  BU  fotei^ti^a  to 
^we  bi^  piopw^  tp  a  corporatioa  to  b«  created  (o  cariy  out 
bis  otittdtalik  parposa  waa  clear.  Such  wa«  the  fact  also  io 
.BwrriU  J.  Boardman,  43  N.  Y.  2M;  8  Am.  Bep.  694. 

By  the  will  in  that  eaeei  the  property  wae  given  directly  to 
tine  oorporatioD  which  the  toitator  cootemidatQd  should  be 
oraated  after  hie  death.  No  troak  wae  created^  end  uo  discre* 
tian  wae  beetowed  npen  the  execi^tprf  to  determioe  whether 
4ba  oorporatioD  ehould  or  ehoQld  not  have  it. 

Onee  created,  the  property  hy  force  of  the  will  reeted  in  the 
<sarpQratioo.  The  only  aimilarity  between  that  caee  and  this 
iBj  that  the  troateee  there,  ae  hw^f  were  directed  to  apply  to 
the  kgialatore  for  an  act  of  incorporation*  In  oaee  the  legia- 
iare  refused  to  grant  a  liberal  charter,  then  4he  trueteea  were 
directed  to  pay  over  the  estate  to  the  goYcrnmept  of  the  United 

Stetea. 

Bat  no  discretion  was  given  to  the  exee^tore  to  determine 
upon  any  event  whether  or  not  the  corporation  once  created 
•hould  take  the  pr<^rty. 

^'Nothing,''  said  Chief  Justice  Church,  **can  be  more  cer- 
tein  than  that  the  teeUtor  designed  that  the  title  to  the  funds 
or  property  in  the  posaeasion  of  the  trueteea  or  elaewbere, 
which  waa  included  in  the  reaiduary  olauae,  ahould  veat  in 
the  corporation  immediately  upon  ite  creation An  ap- 
plication waa  to  be  made  to  the  legislature,  after  the  teatator'a 
death,  for  a  charter.     If  obtained,  the  bequest  would  teke 

#ffect;  if  notk  it  would  go  to  the  ulterior  donee If  the 

corporation  applied  for  and  gpranted  ahould  not  be  liberal  and 
in  accordance  with  the  provisiona  of  the  will,  the  ulterior 
donee  or  next  of  kin  could  challenge  ite  right  to  take  the  be- 
quest It  would  then  become  a  judicial  question."  So,  clearly, 
no  question  in  that  case  was  left  to  the  judgment  of  the  trus- 
tees. They  were  not  to  determine  even  whether  the  charter 
was  a  liberal  one.  That  waa  a  question  for  the  court  that 
would  have  been  decided  in  any  contest  over  the  property  be* 
iween  the  corporation  and  the  next  of  kin  or  ulterior  donee. 
A  diacretionary  power  in  executora  or  tmateee  waa  not,  there- 
fore, an  dement  in  the  Burrill  caae.  Not  ao  here.  Here  we 
have  the  unlimited  authority  delegated  to  the  executora  to 
withhold  the  entire  property  fiom  the  corporation  if  they 
chooae  ao  to  da  There  the  corporation  once  created  was  vested 
immediately  by  force  of  the  will  with  the  title  to  the  property. 
Here,  although  the  corporation  may  be  created  in  a  form  and 
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mannor  latisfaotory  to  the  IrusieiMi  it  takes  nothings  ankM 
the  executors,  oonsidering  every  eaose  and  reason,  deem  it  sk* 
pedient  to  oonvey  to  it  some  or  all  of  the  residaaiy  estateu 

In  the  Barrill  case  the  testator  made  a  diieot  gift  to  a  dee* 
ignated  beneficiary,  the  Booserelt  HospitaL  In  this  case  Mir. 
Tilden  gave  nothing  to  the  Tilden  Trust,  bat  simply  aothoi^ 
ized  bis  executors  to  endow  it,  if,  in  their  judgment  and  discre- 
tion, they  should  deem  it  expedient  Moreover,  after  creating 
numerous  special  trusts,  and  setting  apart  portions  of  his  real 
estate  for  such  several  special  trust  funds,  the  testator,  by  the 
thirty-ninth  article  of  the  will,  gives  the  whole  of  the  residuary 
estate  to  his  executors,  in  trust,  for  the  purposes  mentioned  in 
the  thirty-fifth  article,  bestowing  upon  them,  so  far  as  language 
could  do  so,  the  title  to  all  the  property  to  be  held  and  pos- 
sessed during  the  lives  of  his  niece  Ruby  S.  Tilden,  and  his 
grandniece  Susie  Whittlesey,  and  which  he  denominated  the 
''  general  trust "  of  his  estate.  He  clearly  intended  by 
provision  to  create  an  active  trust  in  his  whole  residuary 
tato,  and  to  give  to  his  executors  a  discretionary  power  to  give 
such  part  of  it  as  they  deemed  expedient  to  the  Tilden  Trust, 
or  to  withhold  all  from  it  Having  intended  to  convey,  so  ikr 
as  he  was  able  to  do,  the  title  to  his  whole  estate  to  trustees, 
nothing  was  left  that  could  be  the  subject  of  a  gift  to  the  Til- 
den Trust 

We  come,  therefore,  to  the  consideration  of  the  question 
whether  the  thirty-fifth  article  can  be  upheld  as  constituting  a 
separate  trust  or  power  in  trust  for  the  benefit  of  the  Tilden 
Trust 

The  afllrmative  of  this  question  can  be  maintained  only  by 
considering  the  direction  to  convey  to  the  Tilden  Trust  as  a 
power  separate  by  iteelf  and  distinct  and  independent  from 
the  power  to  convey  to  such  charitable  purposes  as  in  the 
judgment  of  the  trustees  would  be  most  widely  and  sabetan- 
tially  beneficial  to  mankind. 

The  latter  provision  is  eliminated  firom  the  will  altogether 
by  the  appellanto,  and  then  the  instrument  is  construed  as  if 
the  eliminated  provision  had  never  existed. 

The  appellanto  invoke  the  aid  of  the  principle,  that  where 
several  trusts  are  created  by  a  will  which  are  independent  of 
each  other,  and  each  complete  in  itself,  some  of  which  are  law- 
ful and  others  unlawful,  and  which  may  be  separated  firom 
each  other,  the  illegal  trusto  may  be  cut  off  and  ttie  legal  ones 
permitted  to  stand. 
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This  rale  is  of  frequent  application  in  the  oonstrnction  of 
wills,  but  it  can  be  applied  only  in  aid  and  aaristanoe  of  th& 
manifest  intent  of  the  testator,  and  never  where  it  would  lead 
to  a  resnlt  contrary  to  the  purpose  of  the  will,  or  work  injus* 
Uoe  among  the  beneficiarieSi  or  defeat  the  teatator'i  iobeme 
for  the  disposal  of  his  property. 

The  rule  as  applied  in  all  reported  eases  recognises  tUf  Ytrn^ 
itation,  that  when  some  of  the  trusts  in  a  will  are  legal  and 
flome  illegal,  if  they  are  so  connected  together  as  to  constitute 
an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  por- 
tions rejected,  or  if  manifest  injustice  would  result  from  such 
oonstmction  to  the  beneficiaries,  or  some  of  them,  then  all  the 
trusts  must  be  construed  together,  and  all  must  be  held  illegal 
and  must  fall:  Manice  v.  Maniee^  43  N.  Y.  808;  Van  Schuyver 
T.  Mfd/ordj  69  N.  T.  426;  Knox  y.  Jones,  47  N.  Y.  889;  Bene- 
did  T.  WM,  98  N.  Y.  460;  Kennedy  y.  Hay,  106  N.  Y.  186. 

The  cases  dted  fairly  illustrate  the  practical  application  of 
this  rule  by  the  oourts. 

In  Knox  y.  Jones,  47  N.  Y.  889,  the  testator  created  one  trust 
to  receiye  and  pay  oyer  the  income  of  his  estate  to  his  brother 
f<Hr  his  life  and  then  to  his  sisters,  with  cross-limitations  oyer 
as  between  them,  remainder  to  the  children  of  his  sister  (3eor> 
l^ana,  and  in  default  of  children  to  Columbia  College.    This 
court  held  the  whole  trust  inyaUd,  and  refused  to  sustain  the 
proyision  in  behalf  of  the  testator's  brother,  on  the  ground  that 
there  was  but  a  single  trust  which  provided  for  all  the  bene* 
llciaries,  and  that  they  were  all  embraced  in  a  common  pur- 
pose; that  the  seyeral  provisions  of  a  single  trust  could  not 
be  seyered,  and  those  that  violated  the  statute  against  perpe* 
toitiee  dropped  and  the  others  sustained.    In  Van  Sehuyver  v. 
jrii(ford,  69  N.  Y.  426,  a  gift  to  the  testator's  wife  of  the  rents 
and  income  and  profits  of  the  estate  during  life  was  upheld 
and  deelared  to  be  valid,  although  the  devise  over  might  be 
ftAd  on  the  ground  that  the  gift  to  the  wife  was  separate  and 
distinct  from  the  other  provision  of  the  will,  and  had  no  effect 
beyond  her  life,  or  upon  the  ultimate  disposition  of  the  estate. 
In  Benedict  y.  Webb^  98  N.  Y.  460,  the  testator  created  sep- 
arate trusts  in  two  thirds  of  his  estate  for  the  benefit  of  his 
four  children.    Three  of  the  trusts  were  held  to  be  valid  and 
one  invalid,  on  the  ground  that  the  trust  term  transgressed  the 
statute.    But  the  court  refused  to  sustain  the  valid  trusts,  on 
the  ground  that  to  do  so  would  defeat  the  intention  of  ths 


teit»tor  ia  tfcf  dUp^aitfw  of  hit  property,  imd  work  injiialm 
among  tha  bantficuuio^  by  permitting  three  of  the  ohildreo  le 
tfike  ipader  their  reep^i? e  t^uste,  ^nd  alfo  as  heirs  at  law  ia 
the  one  foorth  as  to  nhMoik  the  trust  was  declined  ii^valid. 

The  result  of  Uiesp  and  all  other  eases  iS|  that  in  applying 
the  role  invoked  by  the  appellants,  which  permits  an  la  wf  id 
trusts  t<^  be  elimiaated  from  the  will,  and  those  that  are  law- 
ful to  be  enforced,  we  must  not  violate  the  inteuti<Hi  of  the 
testator,  or  destroy  the  scheme  that  he  has  created  for  tbe  diap 
position  of  his  property. 

We  may  enforce  and  effectuate  his  will  and  give  full  effoci 
to  his  intent,  provided  it  does  not  violate  any  cardinal  rale  of 
law,  but  we  cannot  make  a  new  will,  or  build  up  a  scheme  for 
the  purpose  of  carrying  out  what  might  be  thought  waa  or 
would  be  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  constructioa  of  a  will 
lies  the  rule  that  the  court  must  give  such  construction  to  its 
provisions  as  will  effectuate  the  general  intent  of  the  testator 
as  expressed  in  the  whole  iDstrument  It  may  transpose  worda 
and  phrases,  and  read  its  provisions  in  an  order  different  from 
that  in  which  they  appear  in  the  instrument,  insert  or  laa^e 
out  provisions  if  necessary,  but  only  in  aid  of  the  testator's  in* 
tent  and  purpose,  —  never  to  devise  a  new  scheme  or  to  make 
a  new  wilL 

The  fiict  that  the  executors  of  the  will  applied  to  the  legi^ 
lature  and  procured  the  incorporation  of  tbe  Tilden  Trust  ia  a 
form  and  mimner  satisfactory  to  themselves,  and  have  deemed 
it  expedient  to  convey  to  it  the  whole  residuary  estate^  and 
have  executed  a  conveyance  thereof,  is  not  a  matter  lor  ooa* 
aideration  in  this  connection.  This  point  was  eonridared  in 
Holland  v.  Aleock,  108  N.  Y.  812,  2  Am.  St  Bep.  420,  and  ia 
Bead  v.  WiUiam,  125  N.  Y.  580,  21  Am.  St.  Bep.  748;  and  il 
was  held  that  the  validity  of  the  power  depended  upon  its  na* 
ture,  and  npt  on  its  execution.  In  the  latter  case,  the  teetsftor 
bequeathed  the  residue  of  his  estate  ^'  to  sucb  charitable  insti* 
tutions,  and  in  such  proportion,  ^a  say  exequtofs,  by  and  with 
the  advice  of  my  friend  Rev.  John  Hall,  D.  D.,  shall  choose 
and  designate."  And  prior  to  tbe  commencement  <^  the  ac- 
tion, tbe  executors,  with  the  advice  of  Dr.  Hall,  made  a  writ* 
ten  choice  and  designation  of  certain  incorporated  institutions 
existing  under  the  laws  of  this  state,  anK>ng  whom  they  di- 
rected the  residuary  estate  to  be  divided.  The  fact  of  selection 
was  not  deemed  material,  and  the  will  was  declared  iuvuiid. 
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The  righta  of  heirt  and  n^xt  of  kio  exht  xvxietx  the  stotutefli 
of  deooent  and  diatribatioa,  and  vest  immediacy  upon  the 
death  of  the  testator. 

If  the  trust  or  power  attempted  to  be  created  by  the  will,  or 
the  disposition  therein  made,  is  valid,  their  rights  are  subject 
to  it^  but  if  invalid,  they  immediately  become  entitled  to  the 
ixrcq[>erty*    Hence  the  ejcistence  of  a  valid  trust  is  essential  to 
one  claiming  as  trustee  to  withhold  the  property  from  the  heir 
or  next  of  kin.    What  a  trustee  or  donee  of  a  power  may  do 
becomes,  therefore,  immaterial.    What  he  does  must  be  done 
imder  a  valid  power,  or  the  act  is  unlawful.    If  the  power  ex- 
ercised is  unauthorixed,  the  act  is  of  no  force  or  validity.    In 
Boeh  case  there  is  no  trust  or  power.    There  is  nothing  but  an 
unauthorused  act,  ineffectual  for  any  purpose. 

It  is  not  deemed  material  to  the  decision  of  the  question 
now  under  consideration  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  are  regarded  as  constituting  a 
trost  or  a  power  in  trust,  except  so  far  as  that  fact  may  be  in- 
dicative of  the  testator's  intention. 

If  there  was  a  trust,  then  the  executors  took  title  to  the 
residaary  estate,  but  if  there  is  created  a  valid  power  in  trust, 
it  will  be  executed  with  substantially  the  same  effect  as  if  the 
will  created  a  trust  estate.  But  section  58  of  the  statute  of 
uses  and  trusts,  which  declares  that  when  an  express  trust  is 
created  for  any  purpose  not  enumerated  in  the  foregoing  sec- 
tions, no  estate  shall  vest  in  the  trustees,  but  the  trust,  if 
directing  the  performance  of  an  act  which  may  be  lawfully 
psrioraied  under  a  power,  should  be  valid  as  .a  power  in  trust, 
is  not,  of  oourse,  susceptible  of  the  construction  that  a  trust 
invalid,  because  in  oonfliot  with  some  cardinal  ri^le  of  law 
eeuld  be  upheld  as  a  power. 

Kvery  trust  necessarily  includes  a  power.  There  is  always 
iemething  to  be  done  to  the  trust  property,  and  the  trustee  is 
empowered  to  do  it;  and  if  the  trust  is  invalid  because  the 
power  to  dispose  of  the  proper^  is  not  one  that  the  law  recog- 
nises, it  cannot  be  upheld  as  a  power  in  trust.  The  rules  ap- 
plicable to  the  execution  of  trusts  in  this  respect  are  equally 
appUoable  to  the  execution  of  powers;  and  as  it  is  of  no  particu- 
lar importance  in  this  case  in  whom  the  title  to  the  residuary 
estate  is  vested,  it  is  not  material  to  the  decision  whether  the 
provisions  of  the  will  are  examined  as  a  trust  or  as  a  power  in 
trust    The   purpose  of  the  trust  is  lawful,    and   personal 

property,  which  constitutes  the  greater  part  of  the  testator's 
Am.  9l  Rar..  You  XXVIL  -82 
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••tat6|  was  a  proper  luljeet  of  the  tmst  that  the  testator  in- 
tended, and  if  it  is  inralid,  it  is  becanse  the  power  conferred 
en  the  trnstees  for  the  disposal  of  the  estate  is  so  uncertain 
and  indefinite  that  its  execution  cannot  be  controlled  or  en- 
forced bf  the  courts. 

In  Priehard  v.  Thfmpwm^  95  N.  Y.  76,  47  Am.  Rep,  9,  the 
legal  title  to  the  fund  was  vested  in  the  executors  in  trast  In 
Bead  ▼.  WiUiarM,  126  N.  Y.  660,  21  Am.  8t  Rep.  748,  the 
executors  were  given  a  power  in  trust  But  the  court  said  there 
was  in  that  respect  no  legal  dstinction,  and  the  power  in  the 
latter,  as  the  trust  in  the  former,  case  was  declared  invalid. 

But  the  nature  of  the  estate  which  the  testator  intended  to 
convey  to  his  trustees,  and  the  nature  of  the  power  intended 
to  be  delegated  to  them,  is  of  importance  in  ascertaining  his 
intent,  and  determining  what  was  the  scheme  that  he  had  for 
the  disposal  of  his  property.  By  our  Revised  Statutes  (voL  1, 
p.  783),  powers  as  they  existed  by  the  common  law  were 
abolished,  and  thereafter  their  creation,  construction,  and  eze- 
ention  were  to  be  governed  by  statute.  They  are  classified  as 
general  and  special,  beneficial  and  in  trust.  A  beneficial 
power  is  one  that  has  for  its  object  the  (prantee  of  the  power, 
and  is  executed  solely  for  his  benefit:  Sec.  79.  Trust  powers, 
on  the  other  hand,  have  for  their  object  persons  other  than  the 
grantee,  and  are  executed  solely  for  the  benefit  of  such  other 
persons:  Sees.  94, 96.  Trust  powers  are  imperative,  and  their 
performance  may  be  compelled  in  equity,  unless  their  execu- 
tion or  non-execution  is  made  expressly  to  depend  on  the  will 
of  the  grantee:  Sec.  96.  And  a  trust  power  does  not  cease  to 
be  imperative  where  the  grantee  of  the  power  has  the  right  of 
•election  among  a  class  of  objects:  Sec.  97.  And  sections  100 
and  101  make  provision  for  the  execution  by  a  court  of  equity 
of  trust  powers  where  the  trustee  dies,  or  where  the  testator 
has  created  a  valid  power,  but  has  omitted  to  designate  a  per- 
son to  execute  it  A  trust  power,  to  be  valid,  therefore,  must 
designate  some  person  or  class  of  persons,  other  than  the  gran- 
tee of  the  power,  as  its  objects,  and  it  must  be  exercised  for 
the  sole  benefit  of  such  designated  beneficiary,  and  its  execution 
may  be  compelled  in  equity.  A  non-enforceable  trust  power 
is  an  impossibility  under  our  law,  unless,  by  the  instrument 
creating  it,  it  is  expressly  made  to  depend  for  its  execution  on 
the  will  of  the  gprantee. 

In  every  case  where  the  trust  is  valid  as  a  power,  the  lands 
to  which  the  trust  relates  remain  in  or  descend  to  the  persona 
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entitled,  aubjeet  to  the  exeoation  of  the  trast  as  a 

*i  1  Rey.  State.,  p.  729,  sec.  59. 

Before  applying  these  rales  to  the  case  before  us,  our  duty 

ifl  to  ascertain  the  testator's  intent  from  an  inspection  of  the 

^irill,  and  for  this  purjiose  we  must  read  the  whole  instrument, 

including  the  provisions  admitted  to  be  void.    Those  provisions, 

tliough  ineffectual  to  dispose  of  the  property,  cannot  he  oblit* 

arated  when  examining  it  for  the  purpose  of  ascertaining  the 

testator'f  intention:  Van  Kleeck  v.  DrOeh  Churchy  20  Wend. 

467;  Kidh  y.  Grenier,  56  N.  Y.  220. 

The  prominent  fact  in  the  testator's  will  is,  that  he  intended 

to  give  his  property  to  charity.    He  intended  that  none  of  his 

lieirs  or  next  of  kin  should  take  any  of  it,  except  such  as  he 

gave  to  them  through  the  several  special  trusts  that  he  created 

for  their  benefit.    He  emphasised  this  purpose  in  the  last  ar* 

tiele  of  his  will  by  providing  that  any  of  them  who  should 

institute  or  share  in  any  proceeding  to  oppose  the  probate  of 

the  will,  or  to  impeach,  impair,  or  to  set  aside  or  invalidate 

any  of  its  provisions,  should  be  excluded  from  any  participa* 

tion  in  the  estate,  and  the  portion  to  which  he  or  she  might 

otherwise  be  entitled  to  under  its  provisions  should  be  devoted 

to  tuoh  oharitable  purposes  as  his  executors  should  designate. 

To  the  acoomplishment  of  this  purpose,  he  intended  to  create 

a  trust,  and  doubtless  believed  that  he  created  a  valid  one. 

He  created  numerous  trusts  for  the  benefit  of  his  relatives  and 

for  the  oreation  of  other  libraries  and  reading-rooms.    These 

he  denominated  *^  special  trusts.''    In  the  thirty-ninth  article 

he  devised  and  bequeathed  to  his  executors,  and  "  to  their  suc- 

eeesors  in  the  trust  hereby  created,  and  to  the  survivor  and 

iurvivors  of  them,"  all  the  rest  and  residue  of  his  property, 

**to  have  and  to  hold  the  same  unto  my  said  executors  and 

trustees,  and  to  their  sucoessors  in  the  trust  hereby  created, 

•  •  •  •  to  possess,  hold,  and  manage  the  same"  during  the 

Hyes  of  his  niece  Ruby  S.  Tilden,  and  his  grandniece  Susie 

Whittlesey,  and  **  to  apply  the  same  and  the  proceeds  thereof 

to  the  objects  and  purposes  mentioned  in  this  ray  will."    He 

gave  to  his  executors  the  power  to  collect  the  income  of  the 

whole  estate,  that  which  was  set  apart  in  the  special  trusts, 

and  that  constituting  the  trust  of  the  residuary  estate.    The 

trust  of  the  residuary  estate  he  denominated  the  **  general 

trust";  and  in  the  twenty-sixth  article  he  gives  direction  as  to 

the  disposition  of  the  surplus  income  ** during  the  continuance 

of  the  ^st  of  my  general  estate." 
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It  It  chWi  lli^MfMra^  ibaft  tbe  teitator  latonded  to  create  % 
trust  of  his  reriduaiy  estate^  a&d  in  plain,  nneqimooal  langoac^ 
lie  indicated  his  purpose  to  be  that  the  tnisteee  shoold  be 
Tested  with  the  title  to  the  property  until  they  should  diyeat 
themselves  of  it  in  carrying  out  the  purposes  mentioned  in 
the  will,  and  which  are  to  be  found  in  the  thirty-fifth  ar* 
tide.  Turning  to  this  article,  the  important  feature  is,  that 
the  power  there  given  to  the  trustees,  and  the  only  power  that 
oould  absolutely  effectuate  the  testator*s  intent  to  devote  his 
property  to  charity,  was  an  imperative  one. 

There  is  no  discretion  to  be  exercised  upon  the  question 
whether  the  property  shall  go  to  charitable  purposes.  There 
is  no  act  involving  that  disposition  of  the  property  the  execu- 
tion of  which  is  made  to  depend  on  the  will  of  the  trustees. 

Discretion  there  is  as  to  the  objects  of  the  charity,  but  none 
as  to  the  general  disposition  of  the  estate.  If  the  Tilden  Trust 
is  incorporated  in  a  form  and  manner  satisfactory  to  the  trus- 
tees, they  are  authorized  to  convey  to  that  institutien  the  whole 
Nsidne,  or  so  much  thereof  as  they  shall  deem  expedient,  and 
if  for  any  cause  or  reason  they  deem  it  inexpedient  to  endow 
that  institution  with  the  wbde  or  any  part  of  the  residue,  then 
to  apply  the  same  or  suoh  part  as  they  do  not  apply  to  the  use 
ef  the  Tilden  Trust  to  such  charitable  purposes  as  they  shall 
deem  most  widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator  is, 
therefore,  a  devotion  of  his  estate  to  charity. 

But  it  is  said  that  the  Tilden  Trust  represents  an  intention 
different  from  and  alternative  to  the  gift  to  the  charitahhi  edu- 
cational, and  soientifie  purposes  mentioned  in  the  last  dauae 
of  the  article;  that  the  authcNrity  to  endow  it  that  i^  vested 
in  the  trustees  is  a  primary  power,  and  the  power  to  devote  the 
estate  to  the  other  undefined  purposes  is  ulterior;  that  while 
the  latter  is  imperative  in  its  character,  the  former  is  discre- 
tionary wholly,  and  depends  ior  its  execution  upon  the  will 
of  the  trustees,  and  that  each  power  stands  alone,  separate  and 
distinct  from  the  other,  and  the  power  to  endow  the  Tilden 
Trust  is  likened  to  a  power  of  appointment 

Powers  of  appointment  are  so  common  in  testamentary  dis- 
positions of  property  that  no  citation  of  authority  is  neoessary 
to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognised  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted.    '^  T  give  to 
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pitlkMi«f  Mj  itddMiy  «irt«lt  m  B  ahidl,  wiflun  ib« 
MfaMMB  wt  Htm  tarrifar  <rf  0  mxd  D,  designate  and  ajppolnJt," 
wUUk  is  tiiB  OMB  suggested  oat  the  brief,  ib  undoubtedly  ajgood 
testamentary  bequest,  and  is  a  good  illustration  of  a  nakod 
poorer  of  appoiatmsati  tlia  ezooutisQ  cff  whioh  dc^pends  on  the 
will  of  B,  and  is  not  enforceable  at  the  suit  of  A. 

In  such  a  sase»  the  title  to  the  property  deecende  to  tho  heirg 
er  next  of  kiui  or  passes  under  the  will  to  the  ulterior  donee, 
■iibjset  to  the  ezeoution  of  the  power. 

But  there  is  no  similarity  between  the  suggested  bequest 
Mid  the  will  befbre  ua.  Folh>w  that  bequest  by  a  gift  over  to 
diaritabls  uses,  or  let  it  stand  alone  in  the  will,  and  you  have 
in  one  ease  alternative  gifts,  and  in  the  oither  alternative  pur* 


There  is  a  preferenee  expressed  or  implied  by  the  testator 
mm  to  the  purpose  to  which  his  estate  shall  go,  and  the  objects 
that  shall  be  benefited. 

In  the  ons  case  the  choice  lies  between  the  iudividual  lega- 
tee  and  the  hdrs,  in  the  other  between  the  legatee  and  a  dis- 
position to  charity. 

But  in  the  will  before  us  there  is  ns  alternative  purpose^ 
Thore  is  a  single  sdieme,  a  gift  to  oharitable  uses,  and  the 
soggestion  of  the  Tilden  Trust  indicates  no  intent  in  the  ie^ 
tator's  mind  contrary  to  the  intention  to  devote  the  estate  to 
charity,  and  in  ibis  respect  the  will  before  us  is  distinguished 
firom  the  case  suggested  by  the  learned  counsel  for  the  appel- 
ianls  of  a  power  to  convey  the  estate  to  a  designated  Individ- 
wal  at  a  stated  age,  and  in  the  event  of  the  donee  of  the  power 
deeming  it  inexpedient  so  to  do,  then  a  gift  over  to  undefined 
charitable  uses. 

There  the  primary  purpose  of  the  testator  is  a  gift  to  the 
designated  legatee,  and  not  to  charity.  And  the  intent  to  give 
tiie  estate  to  charitable  usss  is  secondary,  and  limited  upon 
the  determination  of  the  trustee  not  to  make  the  primary  gift. 
Such  a  will  ^inly  indicates  alternative  purposes  and  con- 
tains alternative  powers.  The  two  gifts  are  in  no  respect  con* 
neeted,  and  if  the  gift  over  is  void,  the  first  may  stand,  and  if 
executed,  represents  the  will  of  the  testator. 

But  in  the  thirty-fifth  article  of  the  will  under  consideration 
there  is  no  antithesis,  so  fiir  as  the  purpose  to  which  the  prop- 
erty is  to  be  devoted  is  oonoerned.  It  expresses  a  single  in- 
tent only,  vis.,  to  devote  the  estate  to  oharitable  ases;  and 
while,  of  course,  in  such  a  scheme  the  testator  might  prefer 
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•ad  detigiuito  «ia  oorpofatkm  over  Another  m  the  olgeoi  of 
hie  bounty,  I  ehall  attempt  to  iboir  that  in  this  caee  he  baa 
not  done  that,  and  has  not  eonferred  any  preferential  rig}ii  to 
the  eetate  or  any  part  of  it  upon  the  Tilden  Tnut. 

What  ia  the  Tilden  Tnut?  and  how  does  it  atand  in  the  tee- 
tatoPs  ochemeT 

It  may  fiurly  be  aaenmed  that  the  testator,  having  detar- 
mined  to  devote  his  estate  to  charity,  understood  that  hie  ob- 
jeot  could  be  accomplished  only  through  the  instrumentality 
of  a  corporate  body. 

He  requested  his  trustees  to  oause  the  Tilden  Trust  to  ba 
inc<»porated«  It  was  to  have  the  power  to  establish  and  main- 
tain a  free  library  and  reading-room  in  the  dty  of  New  York, 
and  *^  to  promote  such  scientific  and  educational  objects  "  as 
the  executors  and  trustees  should  designate.  The  latter  power 
is  precisely  what  the  trustees  are  authorised  to  do  by  the 
so-called  ulterior  provision,  vis.,  to  apply  the  estate  to  such 
^educational  and  scientific  purposes"  as  they  should  judge 
would  be  most  beneficial  to  mankind. 

Here,  therefore,  we  have  an  authority  to  do  the  same  thing 
in  each  provision  of  the  will,  and  as  the  latter  could  only  be 
worked  out  through  the  medium  of  a  corporatbn,  the  so-called 
two  powers  are  the  same.  So  as  to  the  free  library  and  read- 
ing-room. That  is  plainly  within  the  scientific  and  eduoa* 
tional  purposes  of  the  second  provision  of  the  will,  and  could 
be  maintained  only  through  a  corporate  body.  The  suggested 
eapacities  of  the  Tilden  Trust  are  therefore  precisely  the  same 
as  the  so-called  ulterior  purposes,  and  each  are  expressive  of 
the  testator's  scheme,  so  far  as  he  had  formulated  it  in  his  own 
mind.  The  Tilden  Trust,  therefore,  plainly  does  not  represent 
any  alternative  or  primary  purpose  in  the  disposition  of  the 
estate,  but  is  simply  the  suggested  instrument  to  execute  the 
testator's  scheme  for  the  disposition  of  property.  Now,  what 
did  the  testator  intend  the  trustees  should  consider  when  they 
eame  to  the  determination  of  the  expediency  or  inexpediency 
of  endowing  that  institution?  The  argument  is,  that  they 
could  not  consider  the  ulterior  purposes  at  all  until  they  had 
disposed  of  the  question  whether  it  was  expedient  to  convey 
to  the  Tilden  Trust  all  or  a  part  of  the  residuary  estate. 

But  that  is  saying  that  they  should  determine  that  question  - 
without  reference  to  the  substance  of  the  gift,  and  the  object 
and  purposes  which  the  testator  had  in  view.    For,  as  I  hare 
already  shown,  the  capacities  and  powers  of  the  Tilden  Trust— 
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Ia  other  worda^  its  piirpoaas  and  objects,  or  rallisr  Iheparposas 

su^d  objects  which  the  testator  intended  to  eflTeotaals  through 

ito  instramentality — are  precisely  the  same  as  the  so-called 

ulterior  purposes,  and  as  the  latter  most  be  carried  out  through 

tihe  instramentality  of  a  corporation,  the  only  distinction  bo* 

tween  the  two  is  in  the  name  of  corporation  that  is  toadminis* 

tor  the  fund.    The  question  of  expedienoy,  therefore,  resolves 

itself  into  a  question  whether  the  trustees  should  select  the 

Tilden  Trust  or  some  other  corporation  through  which  to 

carry  out  the  purposes  of  the  will.    Now,  how  could  the  true* 

tees,  charged  with  the  imperative  duty  of  devoting  the  estate 

to  charitable  and  educational  purposes,  consider  the  questioiv 

whether  they  should  endo^tbeXildfin  Trust  with-it  tp.klng  a 

complete  view  of  the  whole  field  of  charity? 

They  were  bound  to  do  so  if  they  fairly  attempted  to  carry 
cut  the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  is  no  duty  or  obligation  imposed  upon  them  in  that  re- 
spect   They  are  not  bound  to  create  or  endow  one.    They  are 
firee  to  select  any  other  educational  object    So  with  locality. 
Can  it  be  seriously  claimed  that  there  is  any  duty  resting  on 
them  to  establish  a  library  in  the  city  of  New  York?    Is  not 
the  capital  of  the  state  or  of  the  United  States  open  to  their 
choice  of  location,  if  they  think  a  library  located  there  would 
be  more  widely  beneficial  to  mankind?    Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discretion  committed 
to  the  trustees  to  determine  whether  a  free  library  or  reading- 
room  should  be  established  at  all,  and  whether  that  or  any 
other  charitable  or  educational  institution  that  they  might  select 
should  be  located  in  the  city  of  New  York,  and  that  their  de- 
termination of  such  question  would  be  among  the  causes  or 
reasons  which  might  lead  them  to  decide  that  it  was  inexpe- 
dient to  endow  the  Tilden  Trust,  and  that  the  testator  intended 
that  when  the  trustees  should  consider  the  Tilden  Trust,  they 
should  consider  their  power  with  reference  to  the  disposal  of 
the  estate,  and  the  fact  that  if  they  did  not  endow  that  institu* 
tion,  they  could  still  execute  his  wishes  by  applying  it  to  such 
eharitable,  educational,  and  scientific  purposes  as  they  should 
select. 

In  other  words,  that  if  they  did  not  give  it  to  the  institution 
that  he  suggested,  and  which  would  bear  his  name,  they  could 
give  it  to  others,  and  still  execute  his  will  and  carry  out  his 
general  purpose  for  the  disposal  of  his  estate^  and  this  power 


!JJJ2,^^  «r  mil  ebarfttbto  «ad  ecteMttaailfd^M^' 

^mZT  T  K       .^  *^  charitable,  educational,  aad  scientific  pifr 
Srnir  ™  ^^"'»^^  no  detailed  plan  how  that  purpose  m 

^^Vh       !m  ^^  "''^'''  ***^  ^^  ®'  N®^  York  it  must  be  dm 
*^^  and  by  means  of  a  oopporation.    I  request  yon  to 
^uae  10  be  incorporated  an  institution  to  be  called  the  Tilden 
^T^\  ^^  capacity  to  maintain  a  free  library  and  reading- 
fCO^  ID  the  city  of  New  Yoit,  and  such  other  educational  and 
^i^ntfflc  objects  as  you  shall  designate;  and  if  you  dem  it 
^^pe^cnt,  ~  that  is,  if  you  think  it  advisaUe  and  the  fit  and 
prop*?-  "*  ♦)v?t^^<r  t^  *ip  ^  convQv A?  ^i^tfl  institution  all  or  such  part 
of  my  residuary  estate  as  you  choose;  and  if  you  do  not  think 
that  course  advisable,  then  apply  it  to  such  charitable,  educa- 
tional, and  scientific  purposes  as  in  your  judgment  will  most 
substantially  benefit  mankind.    Thus  was  left  to  the  trustees 
the  power  to  dispose  of  the  estate  within  the  limits  defined^ 
and  to  select  the  objects  that  should  be  benefited;  and  it  is 
impossible  to  read  the  thirty-fifth  article  and  find  therein  any 
preference  in  the  way  of  a  separate  gift  or  power  to  the  Tilden 
Trust,  or  to  separate  that  institution  from  the  testator's  plan  to 
devote  his  estate  to  charity.    The  trustees  are  free  to  select 
the  Tilden  Trust,  and  cause  it  to  be  incoiporated,  cr  to  choose 
any  existing  corporation  as  the  instrument  to  carry  out  the 
testator's  scheme.    Again,  no  event  is  named  upon  the  h^^ 
pening  of  which  any  estate  is  limited  to  the  Tilden  Trust  The 
only  condition  suggested  is  the  determination  by  the  trostesa 
of  the  question  whether  they  deem  it  expedient  to  endow  that 
institution.    But  if  the  views  already  expressed  are  correct,  if 
the  Tilden  Trust  is  but  one  of  many  instruments  through  which 
the  testator's  charitable  purposes  may  be  executed,  or  is  but  a> 
suggested  beneficiary  under  the  power,  then  the  determination 
of  the  question  of  expediency  involves  the  doing  of  the  very 
thing  which  the  law  condemns,  via.,  a  selection  from  an  undo* 
fined  and  unlimited  class  of  objects,  and  the  power  would  bo 
void. 

It  thus  becomes  apparent  how  important  is  the  so-called  uU 
terior  provision  in  the  plan  which  the  testator  bad  for  the  dis- 
posal of  his  estate;  and  eflect  cannot  be  given  to  that  plan  if 
that  provision  is  stricken  from  the  will,  as  it  expressly  defines 
the  scope  of  the  discretion  committed  to  the  trustees. 

Strike  out  that  provision,  and  instead  of  a  discretion  in  the 
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^YVBteea  limited  to  Iba  seleciim  of  the  c/hSeMi  Hurt  AMild  be 
%>«tiefited  by  the  will,  their  power  would  be  confined  id  the 
^ndowtnent  of  the  Tilden  Tmet,  and  if  they  ohooee  not  to  aot» 
«>T  fiiiled  to  act|  the  estate  woold  go  to  the  heirs  at  law.  In* 
cleed,  the  legal  effect  of  the  will  would  be  4n  that  oaee  to  vest 
"^lie  title  to  the  estate  in  the  heirs,  sufajeot  to  the  execution  of 
%]ie  power  to  endow  the  Tilden  Trust. 

But  if  the  provision  of  the  will  makes  one  thing  particularly 
^ear,  it  is,  that  the  testator  intended  his  estato  to  be  deroted 
\o  charitable  purposes,  and  should  in  no  event  go  to  his  heirs« 
mnd  he  did  not  intend  that  his  trustees  should  have  the  power 
'to  choose  between  his  heirs  and  the  Tilden  Trust. 

We  cannot,  therefore,  obliterato  the  so-called  ultorior  pro* 
Tision  and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees  in  the  dele- 
gation of  the  power  to  determine  the  expediency  or  inexpedi- 
ency of  endowing  the  Tilden  Trust  would  be  tlMreby  destroyed, 
sind  the  trustees  would  be  compelled  to  convey  the  estoto  to 
that  institution,  or  by  permitting  the  heirs  to  retain  it,  thwart 
the  expressed  wish  of  the  testator. 

Again,  the  appellante  argue  that  the  power  to  endow  the 
l!1Iden  Truet  is  one  depending  for  ito  executioa  on  the  will  of 
the  trustees,  and  is  not  imperative,  and  hence  not  subject  to 
the  test  whether  it  can  be  enforced  in  a  court  of  equity.  This 
argument  is,  perhaps,  fairly  answered  when  the  conclusion  is 
reached  that  the  ulterior  purpose  cannot  be  stricken  from  the 
will,  and  that  the  thirty-fifth  article  reprsseate  but  one  scheme 
and  one  purpose  for  the  disposal  of  the  estoto. 

But  it  wfll  be  apparent  in  the  view  here  taken  that  the  tee- 
totor  did  not  intend  that  any  power  conferred  upon  his  trus- 
tees should  depend  for  ito  execution  upon  their  will.  Of 
course,  in  every  powisr  where  the  trustees  have  the  right  to  se- 
lect any  and  exclude  others,  there  is  necessarily  involved  die- 
eretion,  and  the  final  ohdee  does  in  one  sense  rest  upon  the 
will  of  the  trustee,  but  not  as  that  term  is  used  in  the  statute. 
The  power  oonforred  is  the  authority  to  convey  the  estoto. 
That  is  imperative.  The  discretion  committed  to  the  trustee 
was  to  select  the  particular  object.  The  choice  depends  on 
the  trustees'  will,  but  the  act  of  choosing  is  imperative,  else 
the  power  could  not  be  executed.  It  is  the  result  alone,  there* 
fore,  that  depends  on  the  will  of  the  trustees,  and  not  the  per- 
formance of  the  act  of  selection.  A  power  is  defined  to  be  "  an 
authority  to  do  some  act  ...  .  which  the  one  granting  or  re- 
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aerving  luoli  power  might  himself  lawfullj  perform  ":  1  Bev* 
Stats.,  p.  732,  sec.  74«  Section  58  provides  that  if  the  unauthor- 
ized trust  there  mentioned  directs  the  ^*  performance  of  an  j 
act ''  which  may  be  lawfully  performed  under  a  power,  it  shall 
be  valid  as  a  power  in  trust 

Now,  the  acts  authorised  by  the  testator  were  those  of 
selection  and  conveyance.    The  result  of  selection  depended 
on  the  will  of  the  trustees,  whether  they  should  choose  ons 
corporation  or   another,  but   the  performance  of  the  act  of 
selection  was  just  as  obligatory  as  the  doty  to  convey.     The 
testator  intended  both  should  be  performed,  and  the  trustees 
could  no  more  refuse  or  neglect  one  than  the  other.    It  follows 
from  the  views  here  expressed  that  the  authority  to  endow  the 
Tilden  Trust,  if  that  should  be  deemed  expedient  by  the  trus- 
tees, was  not  a  separate  power,  distinct  from  the  purpose  to 
4evote  the  estate  to  charitable  uses,  but  was  incidental  to  the 
testator's  scheme,  aud  involved  therein. 

While  we  may  admit  that  the  testator  expressed  a  preference 
for  a  corporation  that  should  bear  his  name,  he  conferred  no 
right  upon  that  institution.  The  purpose  to  which  the  estate 
should  be  applied  he  determined  and  designated,  but  the  per- 
sons who  should  be  benefited  by  the  will,  and  the  particular 
institution  that  should  administer  the  fund,  was  left  to  the 
selection  of  the  trustees.  The  expression  of  a  preference  con- 
forred  no  right  so  long  as  the  final  choice  was  left  to  the  truih 
tees. 

It  was  simply  a  suggestion  whioh  they  might  or  might  not 
adopt,  and  imposed  no  duty  upon  them,  and  in  no  way  limited 
w  fettered  their  action:  Lawrence  v.  Ooohe^  104  N.  Y.  682;  2 
Pomeroy's  Eq.  Jur.,  sec.  1016,  note. 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth  artida 
•of  the  will  does  not  confer  separate  powers  upon  the  trustees, 
and  that  the  so-called  ulterior  provision  cannot  be  eliminated 
from  the  will  without  destroying  the  scheme  that  the  testator 
designed  for  the  disposal  of  his  estate;  that  the  whole  article 
represents  one  entire  and  inseparable  charitable  scheme,  and 
•cannot  be  subdivided,  and  the  power  conferred  on  the  trustees 
is  one  of  selection. 

This  power  was,  under  the  statute,  special  and  in  trust. 
Under  the  sections  heretofore  quoted,  such  a  power  is  impera- 
tive, and  imposes  a  duty  on  the  grantee,  the  performance  of 
whioh  may  be  compelled  in  equity  for  the  benefit  of  the  parties 
interested,  unless  its  execution  or  non-execution  is  made  ex- 
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pressly  to  depend  on  the  will  of  the  grantee,  and  it  doee  not 
<5oa«e  to  be  imperative  where  the  grantee  has  the  right  to  seleet 
WLKxj  and  exclade  others  of  the  persons  designated  as  the  oh* 
Jecta  of  the  power. 

The  power  conferred  by  the  will,  not  being  made  to  depend 
fi>r  its  execution  on  the  will  of  the  trustees,  was,  therefore, 
imperative,  but  it  is  not  valid  unless  it  can  be  enforced  by  the 
ocMirtB  at  the  suit  of  some  beneficiary. 

Ab  the  selection  of  the  objects  of  the  trust  was  delegated  ah* 
•olutely  to  the  trustees,  there  is  no  person  or  corporation  who 
ooold  demand  any  part  of  the  estate,  or  maintain  an  action  to 
oompel  the  trustees  to  execute  the  power  in  their  favor.  This 
is  the  fatal  defect  in  the  wilL  The  will  of  the  trustees  is  made 
controlling,  and  not  the  will  of  the  testator. 

As  was  said  by  the  learned  presiding  justice  of  the  general 
term:  **  The  radical  vice  of  the  entire  provision  seems  to  have 
Arisen  from  the  testator's  unwillingness  to  oonfer  any  enforce- 
able rights  upon  any  qualified  person  or  body/' 

Under  the  statute  of  powers,  there  may  be  a  power  of 
Belection  and  exclusion  with  regard  to  designated  objecte,  and 
the  duty  there  imposed  is  made  imperative  and  enforceable  by 
the  court. 

But  the  statute  presupposes  that  a  power  of  selection  must 
be  so  defined  in  respect  to  the  objects  that  there  are  persons 
who  can  come  into  court  and  say  that  they  are  embraced 
within  the  class,  and  demand  the  enforcement  of  the  power! 
Bead  V.  WiUiami,  125  N.  Y.  569;  21  Am.  St.  Bep.  748. 

The  views  which  Judge  Van  Brunt  expressed  in  that  ease 
on  that  point  at  general  term  received  direct  approval  in  this 
court  He  said:  ^'  It  is  conceded  that  the  power  contained  in 
the  clause  in  question  comes  under  the  head  of  a  special  power 
in  trust  as  defined  in  the  Revised  Statutes,  but  it  is  said  such 
a  power  is  to  be  distinguished  from  a  trust'';  that  the  words 
^in  trust"  are  used  for  purposes  of  classification  only.  We 
think,  however,  that  to  render  a  power  in  trust  valid,  the  same 
certainty  as  to  beneficiary  must  exist  as  in  the  case  of  a  trust: 
27  N.  Y.  St  Rep.  507. 

These  views  find  full  confirmation  In  the  provision  of  the 
statute,  to  the  effect  that  if  the  trustee  dies  leaving  the  power 
unexecuted,  a  court  of  equity  will  decree  its  execution  for  the 
benefit  equally  of  all  persons  designated;  and  if  the  testator 
fails  to  designate  the  person  by  whom  the  power  is  to  be  exe* 
cuted,  its  execution  devolves  upon  the  court  (sees.  100, 101), 
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ikm  praviiing  a  aelMine  wUoli  pt^vMits  <h«  idoM  •£  » 
tator*8  purpose  whan  iU  sulgsot  i«  certain  and  Ito 
designated. 

But  in  this  ease  execution  of  the  power  could  not  be  deenad 
bj  the  court  in  either  of  the  caeea  epeciied  in  the  statuta. 

By  an  enforceable  trust  »  meant  one  in  which  seme  penoo 
or  class  of  persons  hare  a  rig^t  to  all  or  a  part  of  a  desigaatod 
fund,  and  can  demand  its  conveyance  to  them,  and  in  oaoa 
such  demand  is  refused,  may  soe  the  trustee  in  a  eooii  of 
equity  and  compel  oempliaiice  with  the  demand. 

In  this  case  the  testator  devolved  upon  his  ezeoutora  tba 
duty  of  selecting  the  beneficiary,  and  there  is  no  person  who 
has  the  right  to  enforce  that  duty,  or  demand  any  part  of  the 
estate  in  ease  the  executors  refuse  or  neglect  to  act. 

The  power  attempted  to  be  vested  in  the  trustees  oannol  be 
controlled  or  enforced,  and  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  be  regarded  as  oiuating  a  tmsl 
or  power  in  trust,  they  are  in  eithw  case  void. 

The  judgment  should  be  affirmed. 


BitAtfLSt,  J.,  expi'OMSd  hh  diiNnt  in  «  toaglky  vfUmk,  osmmfstil  im  If 
Potter  and  Yman,  JJ.,  in  wbloh,  howt^er,  he  agreed  with  a  majeiifegr  of  the 
ooart  in  the  greater  namher  of  the  t^gal  prinoiples  stated  in  the  prevail* 
tag  opinion.  He  oonoeded  that  the  doetrine  of  cj^-prm  did  not  prevaU  in  New 
York;  that  a  trust  depending  npon  the  seleotion  by  the  thutees  or  eseoators 
of  this  eharltdM^  ednoational,  or  soieiiliao  pavposss  towliish  ili  fsads  ahsald 
he  devoted  was  void;  and  therefore  that  the  gonsMl  dinetlonghWB  by  the 
testator  as  to  tlie  dispesitioa  to  he  nade  of  has  property  in  the  erent  that 
the  Tildea  Trast  should  not  be  inoorporated,  or  in  the  event  that  his  tnistees 
should  see  proper,  after  its  inoorporation,  not  to  ooavey  to  it  all  or  some 
portion  of  his  property,  was  void.  But  he  inateted  that  if  the  proporly  iar 
any  oaase  shoaid  net  ha  oeuvayed  to  the  trast^  then  that  it  woaM  veat  m  the 
hebs  of  the  testator  as  though  he  had  died  intestate;  and  he  henoe  ooatended 
that  the  legal  effect  of  the  will  was  to  provide  that  the  trustees  should  prc^ 
sure  the  inoorporation  of  the  trust  if  they  oonld  do  so  Within  the  Hvas  maa- 
tioned  in  the  will,  and  that  they  iAiould  argauiae  tho  aoipoiatioa  and  i^ypoiat 
its  trustees  and  should  oonvay  to  it  the  properly  in  their  hands,  unless  fsr 
aoniegood  reason,  they  deemed  it  inexpedient  to  do  so.  He  oonoeded  that  the 
eorporation,  oven  when  formed  and  duly  organiied,  would  not  be  in  a  eon- 
dition  to  oompel  the  execution  of  a  oonyeyanoe  by  the  trustees,  bat  he  m* 
sisted,  neverthelees,  that  the  provlBlon  for  the  Tilden  Trast  mast  bo  trealad 
"  as  primary  and  diltinot  from  that  for  general  charities  ";  and  oomidering 
the  provisioa  lor  that  trast  as  a  primary  one^  he  thought  that  the  fact  that 
the  trastees  might  have  withheld  the  pr<^rty  from  the  oorpocation  not  ooa* 
elusive  of  the  invalidity  of  the  trust  aoheme,  for  the  reason  that  '*  there  may 
be  future  eontingenoies  provided  for  upon  which  gifts  are  made  to  depend, 
and  benefloiaries  may  not  t>e  deOnitely  known  or  ascertained  at  the  time  of 
the  teitator*8  death.    It  is  sufficient  that  they  are  so  deecrihed  as  to  he 
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tained  in  the  fntnrt  whtn  th«  ligkt  teotMt  to  notHv  lh«  gifti  BUmf  ▼. 
JTm^  62  N.  T.  a38{  Altpmw  ▼.  ieoMi^  98  N.  Y.  Sn.  And  a  dMte  ot  Im* 
qttaat  auiy  be  liiaiftod  to  a  Mvpoialioa  naft  im  Miitoiiw  at  tlM  tuM  of  tho 
^laath  of  iba  tesiator,  provided  it  io  oroafeed  within  the  tine  aUovod  for  the 
Tooting  of  f  ature  eetates:  Inglk  t.  Sailors*  8tmg  Barbottrt  3  Pet.  9ft;  Quid  ?• 
Washinyian  HonpUai,  96  U.  S.  303;  BurrOl  t.  Boardman,  43  N.  Y.  254;  3 
Am.  Bop.  694;  Shipman  t.  HoIUm,  98  N.  Y.  828." 

Thongh  bo  admitted  that  the  traeteee  hod  a  diiorotion  to  oonroy  the  prop- 
orty  to  the  o(»rporation  or  nol^  the  learned  judge  thought  the  tmet  devolved 
npon  thoiii  was  imperative,  and  that  *'  while  a  valid  truet  is  imperative,  at- 
tending it  may  bo  powers  npon  which  limitations  and  exeontory  bequeets  way 
bo  oontiiigenty  and  the  exermso  of  those  powers  may  be  disoretionary ": 
Hawley  ▼•  Jame^  5  Paige,  818;  16  Wend.  61,  ^76;  ifosoa  ▼.  Jwmb^  4  Sand. 
Ch.  623;  18  Barb  461;  Oo$kAadi€  v.  CfoaUUndU,  6  Haro»  410;  Frmeh  v.  i>ao- 
Ktem,  3  Madd.  396;  WaUotrr.  ITa/^er,  6 Madd.  4Mi  OoUv.  Wade,  16 Yea 27. 
In  anpport  of  his  views  that  the  directions  eonoeming  the  dispositions  of  • 
tsotator'a  property  to  be  made  In  the  event  that  his  tnwtoes  ahonld  not  eon* 
Toy  to  the  Tildon  Trwt  eonld  bo  disregarded,  and  the  direcbioas  for  the  trust 
oarriod  out  aa  if  they  stood  alone,  and  that  the  disoretion  vested  in  the 
troatooo  waa  not  oonoloaiTe  against  the  validity  ol  a  trusty  Judge  Bradley 
i«rtber  said:  — 

**It  ia  very  likely  tbat  If  tito  testator  had  appiofaendod  tbo  Invalidity  ol 
the  nltorior  provision  of  the  thirty-fifth  article  ho  would  have  provided  a  dif • 
leiottt  liasitattott  Ib  the  ovea*  there  neationed.    But  it  oaunot  bo  aMamod 
tliat  tbo  praoary  provisioa  for  the  appointment  and  dispeeitioa  of  the  reside 
nary  astato  to  tbo  lildsn  Iiast  would  have  been  other  than  that  which  ho 
BHido.    Tbo  offioaenoy  of  the  power  given  fay  this  provision  is  not  depoadeut 
«poB  tbo  obaraoter  of  iiio  nltinato  Uaitatloa,  nor  is  it  less  effeotual  than  it 
vonld  bavo  boon  U  that  had  boon  to  a  kwful  ob}oet  of  testomontary  gif «^ 
Tkm  differonoo  is^  that  ia  the  oaoeaoe  it  was  witliin  the  power  of  the  trustees 
to  defeat  tbo  dispositioa  by  the  will  of  the  residaary  eototo»  and  in  the  other 
they  ooold  aot,    But  in  the  latter  ease,  they,  by  the  exoention  of  the  disore- 
power,  ooald  have  rendered  the  altimato  provision  ineflbotnal,  and 
tbo  pwpoosi  of  the  diapesition  of  the  fund  iaoporattve.    And  therefore^ 
tbo  oontingon^  aroeo  npoa  wbieh  tlM  ultinuMto  lioutatiott  of  it  was 
it  woald  aot  be  iaipertaat  for  any  praetieol  purpoee  whether  it 
vaa  valid  or  not^  and  In  that  event  only  would  an  euf oreeable  obaraoter  of 
tbo  tnut  or  trust  power  bo  essential  to  efieotuato  the  iatout  of  the  toeUtor. 
Sa  purpoos^  it  mast  be  sesuiuod  to  eiow  of  the  power  givoa,  would  be  aa> 
•eiHpliahud  by  kho  diqpooition  to  the  tooerporated  institation  dssignatod  by 
him.    Tba  ersatien  of  this  power  a  nature  and  pucpeee  was  lawful,  aad 
thiougb  tto  oxooution  the  gift  to  the  Tildon  Trust  ooald  Intimately  bo 
^ihetod,  although,  in  loepeot  to  the  appointment  to  that  institution,  it  was 
■ode  dopsadsnt  upon  tbo  will  of  the  ojcecutors  and  trnstoea    While  it  ie 
— iintial  to  a  trast  as  sooh  that  it  bo  Imperative,  and  therefore  enforoeable 
^  deeroo  to  equity  when  the  time  arrivee  for  ito  exeeution,  it  is  not  so  of  a 
tMfo  power,  or  neoessarily  so  of  a  trust  power,  although  the  latter  is  impera- 
tive unlees  ite  oxooutiou  or  aon-ozeoution  is  oiade  ozpresely  to  depend  upon 
the  will  of  the  grantee  or  donee.    Ibe  teetotor  intended  to  make  the  execn* 
^MNi  ef  the  power,  of  appointment  to  the  Tildon  Trust  dependent  upon  the 
^rtU  ef  the  traatees^  as  ezpreealy  appoaia  by  the  provision  creating  it.    The 
^QBteatioo,  thsrefors^  that  this  power  of  the  primary  provision  was  invalid, 
ito  eaoeutum  was  not  judicially  enforoeable  in  equity  on  behalf  ol 
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«iMllaalikitfMi,aoMBol.iii«iMTlafwftiikM,twmtoWiiiaiBtaiik6d.  Than 
ptnlive  dMwaitr  mttnded  by  «Im  Itttotat  to  Im  aadt  appliMbK  «>A  »  » 
owftaia  •««»«  to  b«  ttpplM  to  tha  dkpontiM  <ii  the  Mridury  Mte  had  r^ 
Utioa  to  the  nltimato  limitatioiit  whieh  wee  depeadeot  upon  the  eontingea^ 
that  the  trosteae  ihoold  deem  it  mezpedient  to  appoint  to  the  Tilden.  Thiat 
any  or  only  a  portion  of  aneh  fond.  And  aa  anoh  limitotion  waa  invalid  fnr 
todeflnitenaoa  and  nnoertain^  fai  ito  ohjeel^  the  teatater  failed  by  it  to  effset. 
vally  make  any  imperatife  pfovirioA  for  the  diapoaitlon  of  the  roaidnaiy  e«tato 
by  maana  of  a  tras^  pover  in  tmal^  or  tmat  power  enforoaabie  aa  aneht  eaoapt 
ao  f ar  aa  ahonld  be  neoaaaary  to  make  and  keap  good  the  apeoial  tmato  an 
direeted. 

M  And  aa  the  will  funiihed  aa  aspport  for  aa  nltinukto  limitation  of  Iha 
fud  in  the  event  tlie  tmataaa  ahonld  liaye  deemed  the  aseention  ol  thepowvr 
of  appointment  to  the  Tildan  Troat  inezpedient^  the  raal  property  within  tlia 
leaidnary  eateto  deioended  to  the  hein  oi  the  tmtater,  anl^Jeet  to  the  exeen- 
tion  of  the  power  of  appointment  and  diqMMitlon  to  that  inttitotion*  and  the 
fIflH  of  hia  nest  of  kin  to  the  admfadattalifla  in  thrfr  behalf  of  the  perMoallgr 
oi  aaeh  eatoto  waa  aabjeet  to  the  eseantion  of  the  aanm  power. 

*'KoWt  by  referenoe  again  to  tiie  proTiatona  of  the  thirty-ilfth  artiole*  it 
may  be  aaen,  aa  plainly  appeara  by  their  torma,  tliat  the  testator  intended 
that  the  tmiteeo  ahonld  ezeroiae  the  power  oonfarred  npoa  them  to  oonaom* 
nmto  tha  diapoaition  of  the  raaidnaiy  eatato  for  the  dedbured  pnrpoaaa  of  tiie 
traat.  If  th^  were  aaoaaaafol  In  their  eOM  to  obtoin  the  oorpotate  ehaiw 
tar,  II  waa  their  dnty  to  detarmlne  whethar  I*  waa  aatiafootory.  and  In  the 
orant  it  waa  ao^  thent  nnlaaa  they  deemed  it  Inaspedient  to  apply  any  part  of 
tlie  fnnd  to  the  Tilden  Tniht  the  f nrthar  dnfy  wia  impeaad  npon  them  to 
determine  whether  it  ahonld  take  all  ef  it»  and  If  not  all,  to  appoint  the 
anwnnt  of  It  aa  to  be  appn^riated.  It  la  apparant  that  the  taatator  intended 
to  make  the  ezeroise  of  anoh  power  a  dn|y,  and  eaaentially  aa  to  oarry  ont  hia 
deeUrad  porpoae.  The  diaaration  wliioh  he  oTidently  intended  to  give  tha 
tmateae  ralated,  not  to  tha  azeontion  of  the  power,  bnt  only  to  tlie  mannar  of 
ito  azaontion.  In  tliat  riew  (whioh  aaema  well  anpported)  may  not  the  liau* 
tation  to  the  Tildan  Troat  hava  been  lawfully  oonditional,  not  only  on  iti 
inoorporatton,  Imt  aa  well  npon  the  manner  anoh  preliminary  power,  diaera* 
tionary  only  in  that  raapeot^  ahonld  be  ezeented. 

'«In  (hM  T.  WaOk^iom  Ho^ptkO,  W  U.  a  301^  the  eatoto  for  tiw  pnrpoaaa 
oi  tha  tmat  waa  deviaad  to  tmateai^  with  a  Haw  to  the  inoorporatimi,  aftar 
the  daath  of  the  taatotor,  of  an  inatitatlon  to  whioh  th^,  in  that  events  van 
to  oonToy  the  eatata^  pnnndad  the  oorporatlon  waa  approred  bj  them;  othari 
wiaenoti  The  hoapital  waainoorporated,  aadoonveyanoe  made  toit  liy  the 
tmateae.  The  raUdity  «f  the  troat  waa  oontaeted,  and  the  oonrt  held  that 
the  proTiaioa  relating  to  a  oonToyanoe  npon  the  oraation  of  a  oorporation  ^ 
prored  by  the  tmateae  waa  a  oonditioDal  limitation  of  the  eateto  ▼eated  ia 
them.  In  tnat  waa  involved  the  diMretlonary  power  of  the  tmataea  relating 
to  the  approval  of  the  oorporation.  It  ia  aaaantial  that  the  objeot  and  aab* 
Jeot  of  a  taatamentary  diapoaitional  proviaion  be  definite,  and  when  ao  daa* 
ignated,  that  they  are  or  may  beoome  anoh,  and  properly  be  aaoertainad,  a 
Ifanitetion  may,  by  tiw  taatotor,  be  made  to  depend  npon  a  fntare  oonditioa 
having  regard  to  the  atatato  of  perpetnitieo,  and  anoh  oondition  may  oonnil 
«f  a  power  reating  in  the  diaeretion  of  a  tmatee  provided  for  and  defined  bj 
tlie  will;  and  when  the  oondition  ia  fulfilled,  the  limitotion  may  be  enforoad. 

*'The  dootrine  of  the  oommon  law  on  the  aubject  of  powera  of  appointmeol 
and  aelaotion,  ezoept  ao  far  aa  it  permitted  the  treatment  of  them  aa  illaiorjr, 
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!■  ocMubtattl  wHh  tt«  itetnto  nUting  to  powen^  wlifeli  provides  that  'a 
pomw  is  M  MttorUgr  t»  ^  mom  aet  fai  relatioii  to  lands,  or  the  oreation  of 
estates  tiMniiit  or  of  ohargaa  thorooo,  vhioh  the  owner,  granting  or  reeervw 
las  null  povw,  mi^t  himself  lawfully  perform ':  1  Rer.  Stats.,  p.  782;  sea 
74»  Xbo  powera  now  under  oonsideration  are  a  special  power,  and  a  special 
powor  in  trai^  whieh,  as  defined  by  the  statnte,  are  thoBO  where  the  person* 
of  persons  to  whom  the  disposition  of  lands  is  to  be  made  nnder  tho 
aro  designatad:  Seo.  78}  and  '  1.  When  the  disposition  which  it  an* 
is  limited  to  bo  made  to  any  person  or  class  of  persons  other  than 
grsntee  of  snoh  power  eniiiled  to  the  proceeds,  or  any  portion  of  the 
or  other  benefit  to  rosnlt  from  the  ezeontion  of  tho  power;  2.  When 
or  olass  of  parsons  other  than  the  grantee  is  designated  as  entitled 
to  any  benefit  from  the  disposition  or  oharge  anthoriaad  i^  tho  power 's  Pago 

'The  provisions  of  tho  thir^-fifth  artide  of  tho  will,  in  temu^  in  Tiew  of 
oi  tiiotliirty«ninth  article^  oreated  a  special  power  in  tmst;  and  because 
Hm  testator  hitendod  thai  his  rssidnary  eslats  should  be  disposed  of  as  di- 
vseiod  by  his  will,  for  the  pnrposss  oi  tho  trasts  there  mentioned,  the  pro> 
▼iaions  wore  apparently  imperatiTO;  such,  at  all  oTonts,  would  hare  been 
tiMir  offiMt  if  the  nltertor  disposition  to  which  the  estate  was  conditionally 
limited  had  been  Talid. 

"And  the  statnte  prorfdss  tlial  'eroiy  trust  power,  nnless  its ezocution  or 
—I  sTssatisn  is  nnido  espressly  to  depend  on  the  will  of  the  grantee^  is  iai- 
foiallis  and  imposss  a  duty  on  the  grantee^  the  performance  of  which  may 
be  oompellod  in  oqnitiy,  for  the  benefit  of  the  parties  interested  'i  1  Rer.  8tats., 
fw  784^  ssou  M>  His  ultimate  limitation  was  by  the  terms  of  tho  will  imper> 
■tire  in  the  event  that  the  tiustoes  failed  for  any  cause  to  dispose  of  the  fund 
nnder  the  primary  ono,  whieh  alone  was  made  dependent  npon  their  disore* 
tlonary  power.  The  Tildsn  Trust  eoold  take  only  throu j^  the  power  in  thO' 
natnre  of  that  of  appointment  rested  in  the  trustees;  and  the  fact  that  the  ez* 
oroiss  of  that  power  was  disorotionary,  and  oonld  not  be  enforced,  prodnced  no^ 
fcg^  infirmity  in  the  prorision  relating  to  that  institution,  its  ability  to  take^ 
and  to  Hio  limitation  to  it  dependent  upon  such  appointment:  OhaUerU  ▼• 
Jomg^  6  Madd.  80;  LameaMrt  ▼.  LonomAIre,  1  Do  Oex  ft  8.  288;  2  PhaU 
i67t  (hk  T.  WmU,  16  Ves.  97t  Psny  on  THists,  sea  808;  Hill  on  Trustees^ 
dOO-4Kt 

''fio  isr  as  the  statnts  rslatos  to  the  subjeot  of  Hie  power  of  appointment, 
H  profides  tiiat  where  under  a  power  a  disposition  is  directed  to  be  mado' 
SflBoogst  sororal  designated  persons,  without  speeification  of  tho  share  to  bo 
sOottsd  to  eaoh,  all  of  thorn  shall  be  entitled  in  equal  proportion!  1  Rev. 
fitstSL,  p.  784^  ssou  08.  But  when  the  terms  of  the  power  import  that  the  fund 
is  to  be  distributed  between  tliem  in  snoh  manner  or  proportions  as  the  true* 
tse  nay  think  proper,  he  may  allot  the  whole  to  any  one  or  more  of  snoh 
psTMos  in  oxelnsion  of  tho  otheri  See.  80.  The  trust  power  in  snoh  case  does 
not  ossss  to  bo  impsratives  See.  07.  And  if  the  trustee  having  snoh  power 
shall  dis  Isaving  it  nnaxeonted,  its  sseoution  shall  be  deoreed  in  equity  for 
the  benefit  equally  of  all  the  persons  so  designated:  Sec  100.  These  provis* 
iou  of  tho  statnte  are  in  that  respect  substantially  declaratory  of  the  com* 
aoB  Uws  Qpffft  V.  Ortg&on,  1  Term  Rep.  432.  It  was  there,  as  it  is  by  our 
ihilnt^  a  tmst  powor.  And  it  is  not  important  for  the  purpoees  of  the  ques* 
tloB  whothsr  tho  designated  persons  are  vested  with  the  fund  subject  to  tho 
SEseutioa  of  tiio  power,  or  take  by  reason  of  the  power  given.  In  the  ono 
IMS  thsro  is  a  gift  sacpfossed,  and  in  the  other  implied,  which  will  be  eve- 


«Qt6d  t^  dttPjB  of  Um  •ourt  ill  default  of  eztoatioiiof  thc^  power  1>y  the  dooee 
•I  iti  1  Perry  on  T^lBt^  eeo.  250;  ffoMr.  ffoOifii^^.is  Boot.  &  M.  78s />« 
T.  WhUek^.  L.  R.  2  Bq.  143. 

'*Ko  ettoh  iinplioatioa  erUei  where  there  is  i^  limitation  over  ^  the  astete 
or  fund  to  other  objects  in  default  of  the  ezeoutioa  of  the  power  by  the  dooae; 
and  in  that  case  the  objects  of  the  power  take  nothing  as  their  beneficial  io- 
terest»  or  the  limitation  to  them  is  wholly  dependent  upon  the  ezecation  of 
the  power  by  him:  DavkUon  r.  Proctor,  19  L.  J.,  K.  8.»  Oh.  396;  14  Jnr.  SI; 
PearcB  v.  Vincent,  2  Mylne  4  K.  800;  2  Bing.  N.  0.  328;  2  Keen.  230;  (AM" 
ring  v,  Inwood,  3  Giff.  139.  And  although  the  power  of  appointment  aod 
selection  rests  in  the  discretion  of  the  trustee,  it  is  valid^  and  may  be  affecta- 
ally  executed  by  him:  2  Perry  on  Trusts,  sea  608;  Brown  ▼.  ffifffff^  &  Vem, 
561. 

**  In  the  present  ease  the  provision  relating  to  the  Tilden  Trust  coafervod 
npon  the  trustees  a  power  of  appointment  and  dispositum  to  a  definite  abjeo^ 
with  a  limitation  over  on  default  of  such  appointment;  and  so  far  as  by  Ulsl 
terms  of  such  provision  the  execution  of  the  power  was  left  to  the  jndg;iiienk 
or  discretion  of  the  trustees,  it  was  expreasly  made  to  depend  on  their  wilL 
within  the  meaning  of  the  statutSi    And  as  before  remarked,  the  apparea* 
purpose  and  effeot  of  this  provision  was  not  qualified  or  defeated  by  the  £eei> 
that  the  ultimate  limitation  was  to  objects  so  indefinite  as  to  render  it  in* 
offeotoaL    In  praotioal  effeot  it  was  the  samo  as  if  the  fund  had  been  liieited 
erer  to  the  heirs  and  nosct  of  kin  of  the  teetatoi;  as  they  necessarily  woold. 
tike  In  default  ol  the  exeontion  of  the  powwk 

'•In  Pomerr.  ikmO^,  79 N.  Y.  609;  86  Am.  Bop*  650;  tho  fond  was  be- 
^neathed  to  the  exeoator%  with  power  of  appointment  and  seleotion  among  % 
designated  dass  of  benefloiaries.  While  the  meaner  of  exeonting  it  was  die- 
OMtioaaiy,  the  trust  ov  trust  power  was  impocatiTe,  and  on  default  of  the 
eseottton  to  execute  it*  the  power  would  eanrive  them,  and  the  designated 
objects  would  then  and  ultimately  be  entitled  to  shars  equally  in  the  foac^ 
and  it  would  be  enf oreed  aocordiagly.  But  a«  to  t^ose^  beneficianee  it  wonld 
nofe^  in  that  sense  and  for  that  purpoas^  have  been  impersitive  il  there  had  been 
a  limitation  over  to  other  objeots  on  suoh  default,  although  aa  to  the  latter  it 
n^enld  have  retained  its  impeiative  ohareoter.  Yet  the  power  thus  give«i  of 
appointment  would  have  been  valid,  and  ms^  have  been  effeotu^y  ezeented. 

**  It  is  essential  to  the  oonstitution  of  a  valid  tmst  or  special  power  in  tciu^ 
lqratestator»  that  the  ob jeetu  be  so  dssignsAed  oc  described  that  tby  nwiy  be 
definitely  known  or  aseertained  from  the  provisions  of  his  wilL  And  i%  wa« 
the  failure  ol  the  testators  to  so  deepgnate  or  define  the  objeoti  of  the  at- 
tempted trusts  which  came  to  the  attention  of  the  oonrti  and  were  fior  thai 
leaaon  held  invalid,  in  Prkkpurd  ▼•  Tkamfimm,  %  K  Y.  76|  47  Am.  Re^  9| 
HMndy.AkoeK  lOSN.  Y.  312|  2  Am.  St.  Bep.  42Q|  SML^.  WiUiainu,  126 
K.  Y.  560|  21  Am.  St  Rep.  748.  In  thoas  oaaaa  the  tsuat  power  sought  to 
be  given  wia  that  of  appointment  and  selection  without,  limitation  over. 
The  inflnaity  whioh  rendered  invalid  the  provisione  of  the  wills  in  qjneetio* 
in  those  eaees  was^  that  no  beneficiary  was  designated  or  pointed  out  by  or 
••oertaiaaUe  from  the  will  having  any  interest  in  theexeeutic^  of  the  powej^ 
or  who  could  assert  in  oourt  any  dsim  founded  upon  the  twjMt  Thoee  pi»- 
Tidoiifl  of  tho  wills  were  therefore  held  invalid  for  indefiniteness  of  the  classes 
el  objects  of  the  trusts  sought  to  be  created.  And  in  this  re^)ect  thsQr 
were  distingnished  from  Pwoer  v.  Canidjf,  79  N.  Y.  602;  85  Ass.  Rep.  550. 
The  preeent  esse  is  distinguishable  from  them  in  like  manner,  and  furthei^ 
HuX  the  power  given  by  the  primary  provision  in  question  was  not  that  of 
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it  Md  wlMlioB  MBoag  atmUw  of  a  •!••■,  Uil  •««  •!  ftyp^Wsi^ 
diapadtiM  t»  *  ddbitolr  dwywitd  b«Mfiouury.  It  is  slfD  mtmUti^ 
tlM  MbjMl  of  tho  fowor  bododgnatod  and  osrtaia,  or  Ikt*  tbo  wmmm  W 
ggo'^ridod  by  Iho  will  to  loador  it  pioperly  aooogji  w  abb  or  irtoio«  Xhoppo* 
▼iaoa  of  «ho  powor  lA  tbat  ro^oot »  for  tbo  appUoalioa  to  tbo  TiUea  Tcui* 
of  tbo  looadno  of  tbo  ootato,  or  lo  miiob  of  it  as  tbo  ttmtooa  abovld  doom  os- 
pedaonl  Tbo  oaooa  boforo  oited,  rooogniniig  ao  dbotaal  ditorotioiiafy  povit 
to  tiuotooo  to  rogolati^  oontrol,  or  dotermiiio  tbo  anumiit  wUob 
olioold  roooivo  of  opooilio  f aiid%  to  bo  osoreiaod  in 
vbiob  tbo  doooio  ol  tbo  powor  bad  in  viow,  baro  ooiao  biiBi 
ioiC  *V0^  ^^  qaootioo.  Thooo  aio  tbo  Hawloj^  Momb,  Ono^aliadiOb  Vronob* 
WTtJkm.  and  Oolo  coom.  oopra. 

•«Tbo  rtoidnary  ootato  woo  a  doAalto  fnad,  aad  waiam  tiw  troitoti  detor* 
■daod  thai  it  wao  iaaspodiont  to  oiidow  tbo  TildMi  Thio^  tboj  woBO  at  Uberty 
t»  apply  to  it  tbo  ontiro  faad»  bat  wiietbor  ozpodioat  to  oo  apply  all  or  Ioh 
than  tbo  wiudo  of  it  woo  a  mittor  of  isdgnoat  of  tbo  tvattooo,  to  bo  fboadad 
vpon  tbo  aoMMiit  of  tbo  reoidao  ia  loforonoo  to  tbooam  ooitafaly  available  for 
tho  parpoio  of  tbo  inotttation,  aad  tbat  was  tbo  aaiooat  tbo  testator  aatboB» 
iBod  tbo  Uuaisso  to  appoint  to  tbo  institntion.  Tbii  was  tho  moans  prondod 
bgr  tho  will  to  mako  oortain  tbat  wbiob  uitU  ooob  aotton  by  tbo  trostsoo 


-In  Pmft  ▼.  BaXaqf,2T.  Wms.  887,  it  was  bold  tbat  a  bsqooot  by  the  tos* 
talriz  of  ooaM  of  bor  best  linen  to  A  was  Ti>id  for  nnoertaiaty,  bnt  tbat  a 
baqnoot  of  oaoh  of  bor  bsst  linen  as  tbo  oseentor  sboald  think  lit,  or  as  tbo 
Isgptoo  ohonld  oboooo^  wonld  havo  boon  good* 

•'In  KmMi§  t.  Kmmmiy,  10  Har^  d88»  tbo  testator  garo  aU  bis  boosebold 
famitars^  oto.,  to  tmsteee,  and  dirsotod  that  all  his  boasebold  property  bo 
oold  by  them,  oxoept  snob  arttolos  ao  his  wile  ihoold  desire  to  retain,  and  which 
ho  anthoriaod  her  to  appropriate  to  her  own  nse.  Held,  that  the  power  of 
tsiootion  waa  sAotaally given  to  tbo  wifis.  And  Arikmrw,  Maeknmam,  L,  R. 
11  Oh.  DiT.  88Sb  ia  to  the  ssaM  offeet.  It  has  been  oeon  by  roferoDoo  to  tbo 
statats  that  the  power  of  appropriation  of  a  fand  among  tho  aiembers  of  a 
olam  may  bo  ersatod,  and  the  donee  of  the  power  be  aatboriasd  in  his  discretion 
to  approprUto  ft  in  snob  proportions  as  he  may  please.  This  was  so  at  ooa^ 
asntew.  When  tho  fand  it  definitely  designated,  it  wonld  seem  that  power 
■q^  booonierrod  npon  tho  donee  of  tho  power  to  dotermino  what  portion  of 
it  may  be  appoiatod  to  a  definite  beneiloiary  designated  by  tho  donor. 

'•Oar  attention  has  bson  oallod  to  no  antfaority  to  tim  coatrary  of  that 

praposition  in  its  applieation  to  tho  present  osso.    Tho  Priohsrd,  Holland,  and 

Mmi  sasss  do  not  bayo  any  neoessary  applisation  to  tho  ^aostion.    The  rea» 

aniBg  thsia  was  bad  in  referonoe  to  their  oontoxts,  to  whiph  it  was  rery  apt, 

And  tbofolief  of  thopnMrision  relating  to  tbs  Tildon  Trast.  from  the  sltorna* 

ttfo  ulterior  prorision  whieb  ombmmsonly  indefinite  objootsb  denies  to  thoso 

sasm  any  praotaoal  appUoation  to  tho  qnostions  presented  in  the  ease  at  bar. 

•'While  tho  atatata  abolished  powers  as  they  bsloro  then  existed  (1  Rot. 

SUts.,  p.  78S;  sea  78),  it^  as  said  by  Judge  Androwa  in  JBsad  ▼.  William^ 

185  K.  T.  MQ^  21  Am.  St.  Repw  7ig,  *doM  not  define  aU  tho  purposes  for 

whisb  a  power  over  property  may  be  oroated.*    Thia  appoara  bj  aeotioo 

H  bsfbso  referred  to^  aad  by  tho  lOTisors'  notw  (8  Bsr.  Btatsi,  8d  od., 

MOy,  ss  to  powers  other  than  thoee  whioh  are  designated  aa  bsnefioiai 

Ibsy,  OBSSpt  as  thsoe  annmoratod,  were  abrogated  1^  tho  statatos  1  Bar. 

8mka,  p.  738;  sso.  92.   Treating  that  in  qnestion  as  a  trust  power,  thoee  ooi^ 

sidsrationa  of  tho  statute  may  not  bo  essentially  important  bora.    It  fluiat 

AM.  8r.  Bar.,  Vol.  XXVIL  -  8t 
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h%  mmmtA  Ikal  the  tasUtor,  tiiroo|^  powers  oonfemd  on  his 
«!•  ildrty-iftti  srtiele,  intended  to  dispose  of  Us  entire  residnsry  estate^  sad 
ttMrfiiii  llB  vltinuite  dispositional  promion  (in  Ylew  of  srtial*  30)  «ss 
inlWMlod,  —  bj  llB  tMMi  I*  pnrported,  to  be  iapstntiTe^  bot  tiint  cbmneter 
WM  not  nneonditiflnillj  ippUoable  to  the  power  of  i^pointnient  aad  diepoei* 
tion  in  the  primery  pforision  relating  to  the  Tilden  Tmst.    It  had  reJatioa 
to  the  limitatiiMi  orer  to  the  objeets  of  the  nlterior  proWsimi,  aad  io  eonee 
fneneo  of  the  inTalidity  of  the  latter,  his  intention,  if  the  trasteeo  had  failed 
to  appoint  the  Tilden  Tmst  as  the  beneftoiary,  woold  hare  been  disappointed. 
Hie  poipose  of  the  appointment  and  disposition  to  tliat  uiutitatum  is  appax^ 
OBtllj  legalt  and  at  oommon  law  may  have  lawfully  been  aocomplished  thzongjh 
tiie  ezeention  ol  a  power  in  the  manner  the  testator  sought  by  his  will  to  do 
It    It  also  furly  oomes  within  the  purposes  for  whioh  a  power,  as  defined  hy 
the  statnt%  may  be  employed:  Sea  74i    At  oommon  law  a  trust  may  have 
been  attended  with  a  diseretionary  power,  upon  the  non-ezecutioo  of  srhieh 
the  enforoeabla  ehanoter  of  its  ultimate  limitetion  might  be  dependenb  This 
lelation  of  powen^  to  wUbh  tmste  may  hare  been  subjeoted,  was  preserred 
and  provldsd  for  by  the  ttatnte.    And  while  a  trost  power  is  in  ite  natuw 
imperatiTe^  that  eharaeter  of  il^  in  the  sense  of  being  enforooable,  may,  wliaa 
tts  ozooation  or  non«eieontiQB  is  made  ozpressly  to  depend  upon  the  will  aff 
tiie  donee,  be  suspended  by  and  daring  the  ezistenoe  of  suoh  diseretionasy 
power  or  determined  by  ite  ezeoutieo.    In  the  present  ease  there  was  inyolv-ed 
im  the  proriiion  for  the  Tilden  Trust  a  power  in  ite  terms  discretionary,  and 
so  far  as  it  was  so^  ite  ezeoution  or  non-ezeoution  was  made  expressly  to  da- 
pond  on  the  will  of  the  trustees,  and  the  purpoee  being  lawful,  it  was  Talid^ 
unless  in  ooatcavention  of  the  stetute  sgainst  perpetuities.    It  is  uigpd  that 
the  limitation  proirided  for  by  the  thhrty-fifth  article  of  the  will  would  permit 
the  unlawful  suspension  of  the  abeolnte  power  of  alienation  of  the  realty  and 
of  the  absolute  ownership  of  the  personal  property  oonstitating  the  residnary 
estate  of  the  testetors  1  Rer.  State.,  p.  728,  see.  15;  p.  778;  see.  1.    This 
would  bo  so,  and  ite  offeot  the  invalidity  of  the  limitetion,  if  such  suspension 
would  not^  by  the  terms  of  the  will,  necessarily  terminate  within  a  period 
not  longer  than  the  oontinaaQoe  of  the  life  of  the  surrivor  of  the  two  persons 
thers  designated:   SehMer  t.  8mUk^  41  N.  Y.  828.    But  the  thirty-fifth 
article  must  bo  construed  in  oonneotion  with  the  thirty-ninth  article^  and  by 
the  latter  the  testator  direoted  tliat  the  ezecutois  and  trustees  '*  possess,  hold, 
manage,  and  take  care  **  of  the  residuary  estete  daring  a  period  not  exceeding 
suoh  two  livas.    This,  in  tisw  of  the  further  direction  that  they  apply  such 
sstete  to  the  objecte  and  purposes  mentioned  in  the  will,  which  was  impera- 
ixf%  is  not  oonsistsnt  with  the  suspension  of  the  absolute  power  of  alienatioa 
of  tiie  real  estete^  and  of  tiw  absolute  ownership  of  the  personal  property 
beyond  that  period.    It  therefore  seems  that  the  future  estotes  sought  to 
be  created  by  the  tsstetor  were  so  limited  that  by  the  terms  of  thoee  prc^ 
▼isioQs  they  would  neoessarily  and  beyond  any  contingency  haTo  terminated 
within  the  period  prescribed  for  that  purpoee  by  the  stetate,  and  in  that  re- 
speot  they  may  be  upheld. 

**  These  Tiews  lead  to  the  oondlusion  that  the  pronsions  of  tlio  will  rslatiog 
to  the  Tilden  Trusty  and  the  powers  for  their  exeoutioa  gi?en  to  the  exeea- 
ton  aad  trasteci^  were  valid,  aad  as  the  consequence,  the  main  purpoee  of 
tiio  notion  must  fsJL 

**  Sines  the  oommenoement  of  the  notion,  and  upon  the  application  of  the 
esecutors  and  trustees,  a  Tilden  Tmst  has  been  inoorporated  in  form  and 
■aliafastory  to  them,  aad  oifaniaed.    They  determined  to  endow  it 
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wftt  IIm  antlra  TtMxuof  Mtete^  and  made  to  the  ioetltiitioii  eoBTeyanee  and 
aooofdiagly»  Mbjaet  la  prorideM  eontiiigaiitl y  made  in  tlie  will  hy 
ia  bcbalf  ai  apaaial  tnuli  by  kim  eraatad  and  aa  theta  direetad. 
*'  It  ia  inaiatad  that  the  aal  af  iaaarporation  ia  aot  aaoh  aa  waa  iDtended  by 
tha  teatator,  ia  that  it  waa  not  giran  the  eorpoiate  eapaoity  deaiguad  bj  himu 
9|y  tiia  will  he  reqaeated  them  taobtaiii  'aa  aot  of  inoorporation  of  an  ineti* 
tntloii  to  be  known  aa  the  Tllden  Trnat^  with  oapaolty  to  eatabliah  and  main- 
tab  a  free  libraiy  and  reading-ioom  in  the  city  of  New  York,  and  to  promote 
aaiantifie  and  adnoatienai  objeoli  aa  my  mad  azeoatora  and  tmateee  may 
partJonlariy  daaignata.  Saoh  oorporation  ahall  hare  not  leaa  tiian  ilve 
traateei^  with  power  to  fill  yaoanoiea  in  theb  nnmber,  and  in  ca^  said  inati* 
tatioD  be  ineorporatad,  •  •  •  .  I  hereby  authoriae  my  aaid  ezeontors  and 
to  organiae  the  aaid  oorporation,  daaignate  the  fint  tmsteea  thereof** 
In  the  preamUa  ai  tiw  aot  of  inoorporation  it  ia  atated  that  the  *  ezeo- 
aton  and  tmateaa  deem  it  inexpedient  to  designate  any  pnrposaa  of  the  eor* 
poratioB  .  •  •  •  other  than  the  aatablishmant  and  maintenance  of  a  froe 
library  and  reading-room  in  the  city  of  New  York*  in  aooordance  with  the 
Iparpoae  and  intention  of  tlie  aaid  teatator,'  and  anoh  was  the  capacity  given 
by  the  aat  to  the  corporation.  Hie  first  aaotioa  pcorided  that  the  three  per- 
aana  (naming  tbam)  who  wave  the  azeontofa  and  trosteea,  and  such  other 
peraona  aa  they  ahoold  asaoelate  with  themaelvea  and  their  tucoessors,  were 
areated  a  body  oorporats^  andar  the  name  and  title  of  the  Tilden  Trant;  and 
by  the  aaocnd  aeotioa  it  waa  provided  that  thcee  three  persons  should  be  per* 
■anant  tmsteea  ai  each  oorporatioa,  aad  that  they  deaignate  and  appoint 
athar  traateea^  aa  that  Uia  namber  shoald  not  be  lorn  than  five. 

'*Tha  teatatoraaama  to  have  had  ia  Tiew  only  one  definite  purpose  of  the 
aarporatico.  That  he  ezpreaaed*  Beyond  the  eatablishment  and  mainte- 
a  free  library  and  reading-room,  he  contemplated  that  the  promotion  of 
farther  aoiaatific  aad  edneational  objeota  might  snitably  and  properly 
be  added  aad  aaatainad.  He  therefore  prorided  that  the  corporate  capacity 
ba  adapted  to  aaah  objeota  ia  that  rea)^t  aa  the  ezeontors  and  trustees  should 
darigaata.  Thi%  howaTar*  would  be  dependent  upon  circumstances  to  ba 
datsradaad  by  tfaam*  and  he  left  it  to  their  discretion.  He  evidently  did  not 
ialMd  that  the  oorpcnitioa,  for  the  pnrpoee  by  him  definitely  appoint^ 
ahoald  be  fmatratad  by  tlw  failure  U  the  azeontors  and  trustees  to  ezeroiae 
their  diaoratioa  ia  aaoh  manner  aa  to  give  occasion  to  amplify  the  corporate 
capacity  of  tiie  inatitntion.  The  qneation  whether,  after  the  creation  of  the 
aorporatioa  for  the  free  library  and  reading-room,  the  ezeontors  and  trustees 
may,  by  the  daalgnation  of  anch  farther  object^  anthoriie  the  enlargemeat  af 
iti  capaoity  accordingly*  doea  not  now  ariae  and  is  not  considered. 

**  Wa  think  Hia  iaaarporatioa  waa  not  inralidatad  by  the  manner  the  capa- 
4ty  of  the  inatittttion  waa  defined  in  the  act 

**  When  the  plaintiff  commenced  thia  action,  it  may  hare  had  support  in 
Iha  invalidity  of  the  ulterior  proTlaion  of  the  thirty-fifth  article  of  the  will  to 
iravent  the  implication  of  any  portion  of  the  eatate  to  the  indefinite  objects 
ad  parpoaea  there  mentioned.  Bat  aa  the  ezecutora  and  trustees  afterwards 
BMide  a  detorminatioa  which  would  prereat  the  application  of  any  part  of  the 
laid  to  tfaoaa  objeota  and  parpoaea.  no  relief  In  that  respect  is  now  eosential* 
aid  the  only  parpoaa  for  which  farther  oonaideratioa  need  be  given  to  that 
nbjaet  kaa  rolatioa  to  the  qneation  ai  acat^  which  wa  think  ahoald*  oa  behalf 
if  tha  aareial  parftlio^  be  ohaigeabla  to  the  eatato  of  the  teetatcr. 
«*IlM)adgBiiatB«f  the  coart  below  ahoald  tharafaro  ba  lararsa^  aad  tta 


514  TiLDBir  V.  Obssit.  [New  Toik, 


wUh  «Q«li  Ui  tkaiaad  tiifc  MMurttoOl 

nmmi  w.  Akoek,  lOB  N.  7.  tlS;  S  Am.  8^  Eoi^.  490.  tod  note.    A  d«i 

of  tho  nriduo  of  Iho  ieotetor'a  pnoperty  to  woli  ehontoblo  iastitaiiioB,  mad  m 

ouh  pgoportioai  oo  hb  ozoonlon  ilioll  oSmkmw  mmI  dMig»aU»  lo  Toid,  b«co«oi 

II  oi^tetftatM  te  ftho  wiU  of  tiw  tMteftor  Iho  wm  and  d«Mnie«m  ^ 

oi  tiw  powf  aor  «iU  iMr  dtoigaolwo  of  oortoiA  boMlUioriio  nndor  il 

validt  ibflii  ▼•  WmoMi.  125  N«  T.  ieO|  U  Am.  31.  Rap,  7A«,  0^  oxteiwM 

Mlo7M. 

Tmhis— Or*fBi8— VALmrr  ov  Docntxni  nr  Nbv  Tobk.-— Th#  4fl9> 
Iriao  of  tii'frm  «nd  tho  IngUah  low  of  choritid^o  noos  do  sol  pvovafl  ia  Ho«r 
Tofkt  lionbwrf  w.  AhdA.  MM  V.  T.  S18f  SAm.  fit  Bap.  491^  Bmhmtm  w. 
AmmwvJBN.  T.  i88|  aOAm.  Doo.  96flt»  ood  aolo. 

Out  nr  Wol  fo  Nov-izisinra  OoBvo&Anow— Vaudxtt  ov.-«A  gill 
by  will  to  a  aiippooitttiooo  ood  non-ozialiag  corpontion  bj  namo  is  not  « 
pablio  obority,  and  oanaol  bo  claimed  by  anolhor  nninoorporaied  inalitQi 
of  a  flimilor  natvre  and  aoailj  ilmilar  namo,  andor  the  doelrino  of 
TMi  ia  Irao  oton  Ihoagh  Iho  donee  wae  ia  oziiliaoo  al  Iho  dale  of  the  «il^ 
bat  ooooed  to  oziol  befove  tiw  leelator'e  death:  iVlrottea  ▼.  /^rie-Jfarfwirf 
Ooilv«t  14<^  MMk  N6;  14  Am.  St.  Rep.  44^  and  nolo. 

1>iTma  VPON  Tru8T8»  801a  ov  Whioh  abs  Taud  ahd  OfHsu  Irtalb». 
—Whore  Iboro  li  a  deriso  of  property  in  trusty  and  eome  of  the  trusts  are 
▼alld  aad  others  are  nol^  tho  properly  Tests  ia  the  Irmtees,  to  be  applied  to 
Iho falid tmsto oolys  OreeasT.  Qrm^  125 N.T.  506;  tlKnu  81  Rep.  743. 

Wiuj — Oonsmvonov  ov — TnrATOs't  Irtimt.  —In  the  interprotaCioa 
of  wills,  khe  intention  of  the  testator,  if  discoTerable  from  his  will,  and  lawhdp 
is  lo  be  effected:  OreeM  ▼.  OrtmB^  126  K.  T.  606;  21  Am.  8t  Rep.  743^  end 
note;  NkhoU  r.  Somoell,  103  Mo.  161;  fttaU  qf  Ca^nuMn,  134  Bl.  S8;  MeCtO- 
lodt  T.  ValenUne^  24  Neb.  216.  Where  the  langnage  of  a  will  is  nnambignoosb 
BO  failsntion  of  the  testator  is  to  bo  sought  after  bnl  the  one  expreosedt 
OrsswM^  ▼.  Cta.  54  K.  H.  t26. 

Wills — How  OoNiiTRinai.  —  In  oonslniing  a  will,  the  oonstmotion  should 
follow  the  intent  oollectod  from  the  whole  will;  and  the  general  mlee  of  con* 
stmction  mnsi  give  way,  where^  in  the  consideration  of  the  scheme  of  the 
will  or  of  special  proTidon%  their  application  in  a  particnlar  case  wonld  de- 
leat  tho  intentioni  OMsl  t.  Woff^,  118  N.  T.  405|  10  Am.  St  Rep.  464^  and 
note;  Ta^AaUum  ▼.  Dum,  125  XU.  521  The  intention  of  the  testator  most 
be  gathered  from  all  the  parte  of  the  will  taken  together:  Nkhohr.  Botwettt 
103  Mo.  151;  ffaum  ▼.  ^ar6sr,  29  S.  a  466;  r^pai  v,  PeHbfis,  64K.  H.  16; 
J3iifor€  ▼.  KUffon,  127  Ind.  276.  No  elaase  of  a  will  should  be  disregarded, 
hot  each  asast  be  ooaaidoiod  ia  onnaootioa  with  Iho  other  pronuoast 
UdDLtiL 


imX.}  WiLLXiUU  •.  WlUJUilb  it? 


Williams  9.  WiLUAiak 

is  Hm  ▼fllantary  MpM«ti«ii  of  mm  tpMM  fr«ai  «i> 
•Ibflr  witlMiat  jMlii&ofttkn,  and  with  aa  inftMitioD  of  not  retmndBg. 

— DismnoH  bt  ▲  Wii%  CUdwd  mr  wkr  HmmiirB  PBOHumva 

from  ooning  or  oonunoiiioating  with  her  mother,  and  hie  infotmiiig 

ttuit  Ae  oottld  ttol  g»  with  him  if  ahe  waatod  to  aeo  or  ooaim«iui»to 

wilh  hef  aaotfaer,  doea  aot  oonatitBta  an j  oaon  far  diToroot 

]llV0Mt  TtaroMMD  nr  Mavran  8satb  agaiaot  a  wif e^  who^  at  hor  aaatriago 

md  9fm  aftorward%  raaided  in  this  atate,  and  who  novar  appeared  in 

Um  aolt^  it  Toid  aa  agaiaat  hor  in  thia  atate,  though  aha  waa  peraonally 

red  wilhptooe«b  hot  oatsida  of  the  territorial  Jariadiotioa  of  theoonrt 


Aonon  by  •  wife  against  her  husband  for  divorce,  on  the 
ground  that  the  defendant  had  abandoned  her  in  Augosti 
1882,  and  refosed  to  permit  her  to  return  to  him.  The  defend* 
aai  alleged  that  the  pUintiff  abandoned  him  in  1880,  and  that 
lie  had  been  diToroed  from  her  by  a  judgment  of  a  court  of  gen- 
eral juriediotion  in  the  state  of  Minnesota  in  January,  1884* 
Plaintiff  and  defendant  were  married  in  New  York  in  1879, 
and  lived  together  as  husband  and  wife  until  ApriU  1880, 
when  the  defendant,  during  preparations  for  removing  from 
the  house  in  whioh  they  had  been  residing,  told  plaintiff  that 
if  she  went  with  him  she  must  not  see  nor  communicate  with 
her  mother.  In  August,  1882,  defendant  removed  to  Minne- 
sota; and  afterwards,  in  that  state,  sued  plaintiff  for  a  divorce. 
The  summons  in  that  suit  was  personally  served  on  plaintiff 
in  Pennsylvania  while  she  was  temporarily  visiting  in  that 
state.  The  judgement  in  the  Minnesota  suit  was  excluded 
from  evidence.  The  court  found  that  the  defendant  had 
abandoned  plaintiff  in  August^  1882,  as  alleged  in  her  com* 
plainti  and  therefore  entered  judgment  in  her  favor. 

Frank  H.  HoU^  for  the  appellant 

^tifliii  0.  i^KB,  for  the  respondent. 

Bbowh,  J.  The  ohief  ground  upon  which  the  appellant 
a^s  a  reversal  of  the  judgment  in  this  action  is,  that  the 
eourt  erred  in  refusing  to  find  as  a  conclusion  of  law  that  the 
I^aintiff  had  abandoned  him  two  years  prior  to  his  leaving 
this  state  and  taking  up  his  residence  in  Minnesota. 

The  evidenoe  is  substantially  undisputed  that  the  defend- 
ant refused  to  permit  the  plaintiff  to  live  with  him,  unless  she 
absolutely  gave  up  all  intercourse  with  her  mother. 
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The  partleB  were  married  in  June,  1879,  and  lived  togetber 
in  a  house  in  Fifty«ninth  Street  in  New  York,  until  the  latter 
part  of  April,  1880,  when  the  lease  thereof  expired.  Whea 
preparing  to  remove  from  this  house,  the  defendant's  command 
to  his  wife  was:  ''When  vou  leave  this  house  you  are  not  to 

see  your  mother You  shall  not  go  where  she  is;  yoa 

will  have  no  oommunication  with  her;  you  shall  not  write  to 
her,  —  have  no  communication  with  her  whatever.  If  you 
want  to  see  your  mother  you  cannot  go  with  me.'* 

The  condition  thus  imposed  upon  the  plaintiff  was  never 
withdrawn,  and  under  it  she  refused  to  live  with  the  defendant 

The  cause  for  this  disagreement  is  not  disclosed  in  the 
record,  but  the  evidence  amply  justified  the  conclusion  that 
the  plaintiff  was  always  willing  to  live  with  the  defendant  if 
he  would  permit  her  occasionally  to  visit  her  mother,  and 
before  he  left  the  state  she  offered,  unconditionally  and  in  good 
fitith,  to  return  to  him,  and  this  he  refused  to  permit  her  to 
do,  but  left  New  York  and  took  up  his  residence  in  Minnesota, 
where  he  procured  a  decree  of  divorce  against  her. 

Under  these  circumstances,  it  is  clear  that  the  defendant 
never  had  a  cause  of  action  in  this  state  against  the  plaintiff 
for  desertion.  That  term,  as  used  in  the  law  of  divorce,  con« 
templates  a  voluntary  separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of  not  returning. 

It  could  not  be  said  in  this  case  that  the  plaintiff's  act  in 
leaving  her  husband  was  voluntary.  It  was  coerced  by  a 
harsh  and  unnatural  condition,  and  she  was  at  no  time  unwill- 
ing to  return  and  live  with  him  as  his  wife  if  that  condition 
was  withdrawn. 

The  evidence  discloses  nothing  more  than  a  temporary 
separation  of  the  parties  because  of  a  disagreement.  There 
was  no  desertion  by  either  party,  and  neither,  up  to  the  time 
of  the  husband's  refusal  to  receive  the  plaintiff,  in  the  summer 
of  1882,  had  a  cause  of  action  against  the  other. 

But  upon  the  plaintiff's  offer  to  return  unoonditionally,  the 
defendant  was  without  legal  excuse  in  refusing  to  receive  her. 
It  is  also  claimed  that  it  was  error  to  refuse  to  admit  in  evi- 
dence the  record  of  the  Minnesota  decree,  and  upon  this  point 
it  b  claimed  that  the  rule  heretofore  prevailing  in  this  state 
with  reference  to  judgments  of  divorce  rendered  in  other  states 
against  residents  of  this  state,  where  there  was  no  personal 
service  of  process  within  the  state  rendering  the  decree,  and 
no  personal  appearance  by  the  defendant  in  the  action,  has 
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bean  oluuiged  bj  reoent  decisionB  of  the  supremo  court  of  the 
United  States. 

In  support  of  this  claim,  we  are  referred  by  the  appellant  to 
Maynard  y.  HiU^  125  U.  8. 190,  and  Oliedy  r.  Clayton,  110 
U.  8-  701. 

The  latter  case  turned  upon  the  construction  of  the  statutes 
of  the  territory  of  Colorado  relating  to  the  service  of  a  sum- 
mona  apon  a  non-resident,  and  following  the  decision  of  the 
highest  court  of  the  territory,  the  supreme  court  held  the  ser- 
yioe  in  the  case  before  it  defective,  and  the  decree  void. 

Maynard  t.  fitU,  125  IT.  8.  190,  was  an  action  in  eqmiy  to 
eharge  the  defendants  as  trustees  of  certain  lands  in  Washing- 
tOQ  Territory,  and  to  compel  a  conveyance  thereof  to  the 
plaintiffs. 

The  case  involved  the  legality  of  a  legislative  divorce  granted 

by  the  legislature  of  the  territory  of  Oregon,  but  the  consider* 

stion  of  this  question  was,  by  the  facts  of  the  case,  confined 

wholly  to  the  territory  within  which  the  decree  was  granted. 

Neither  case  questioned  the  rule  prevailing  in  this  state,  and 

the  decree  in  Maynard  v.  HiUj  125  U.  8. 190,  goes  no  further 

than  that  a  divorce  granted  without  service  upon  or  personal 

appearance  of  the  defendant  establishes  the  status  of  the 

parties  to  it  within  the  state  in  which  it  was  rendered.^  It 

does  not  overrule  the  decisions  of  this  state,  but  it  is  in  har« 

moay  with  them,  as  it  has  never  been  denied  by  our  courts 

that  a  state  may  adjudge  the  ttatus  of  its  citizens  towards  a 

non-reddent,  and  that,  so  long  as  the  operation  of  the  judgment 

is  kept  within  its  own  confines,  other  states  must  acquiesce: 

Aopb  T.  Baker,  76  N.  T.  78-84;  82  Am.  Bep.  274. 

This  sutgect  had  very  full  and  careful  consideration  in  the 
case  dted,  which  was  an  extreme  one,  and  until  it  is  squarely 
overruled  by  s  court  of  ultimate  authority,  must  and  will  be 
regarded  as  settling  the  law  in  this  state:  (yOea  v.  CDea,  101 
M.  Y.  23;  Janes  v.  Janes,  108  N.  Y.  415-424;  2  Am.  8t.  Bep. 
447;  De  MeU  r.  De  Mdi,  120  N.  Y.  485-495;  17  Am.  St  Rep. 

652. 

It  Is  also  claimed  by  the  defendant  that  the  Minnesota  de* 
eree  sboold  have  been  admitted  in  evidence  for  the  purpose  of 
limiting  the  eflTeot  of  the  judgment  in  this  state. 

This  argument  is  based  upon  the  anticipation  that  the 
plaintiff  may  seek  to  enforce  the  judgment  for  alimony  in  the 
jorisdiction  where  the  defendant  resides,  and  upon  the  fact 
that  the  plaintiff  had  actual  notice  of  the  pendency  of  the 
Mhmesota  action. 
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Tli«  fligQttMi  if  ftiUy  usweied  !a  tte  eaie  of  (fDn  ▼• 
O^Dfo,  101  N.  Y.  23,  and /(MMt  T. /on€<,  108  N.Y.41S-424;  2 
Am.  St  Bop^  447. 

In  the  former  osee  H  appeared  thai  the  proeeen  of  the  Ohie 
eonrt  was  actiially  delivered  to  the  defendant,  and  ebe  had 
notioe  of  and  was  personally  present  at  the  taking  of  deposi- 
tions on  the  part  of  the  plaintiff  in  Toronto.  This  eonrt  held* 
however,  that  the  Ohio  eonrt  acquired  no  Jnrisdiotion  over  her 
person,  and  that  the  deoree  was  void. 

In  /onst  T.  /ohm,  106  N.  Y.  415-424,  2  Am.  St  Rep.  447,  a 
deoree  of  divorce  granted  in  Texas,  where  service  was  made 
out  of  the  state,  was  held  vaUd^  oo  the  sole  ground  that  defeod- 
aai  appeared  in  the  action  and  submitted  herself  to  the  juri^ 
diction  of  the  court;  but  it  was  said  in  that  case  that  **  the 
marriage  relation  is  not  a  r$B  within  the  state  of  the  party  in- 
voking the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  author- 
ise the  court  to  bind  the  absent  party,  a  eitisen  of  another 
JorisdictioDi  by  substituted  service  or  actual  notice  of  the  pro> 
oeeding  given  without  the  jurisdiction  of  the  court  where  the 
proceeding  is  pending.'' 

The  decree  granted  in  Minnesota,  being  void,  was  pr(^)erly 
OKCluded.  It  could  not  be  considered  as  having  any  effect 
upon  the  ttaim  of  the  plaintiff. 

Being  the  wife  of  the  defendant  within  this  state^  she  must 
he  considered  as  legally  entitled  to  all  the  rights  flowing  from 
that  relation  under  the  constitution  and  laws  of  the  state  and 
ci  the  United  States,  and  if  the  result  be  to  compel  defendant 
in  the  jurisdiction  where  he  now  resides  to  comply  with  our 
decree,  that  ia  a  right  to  which  she  is  entitled  undev  the  con* 
■titution  of  the  United  States,  and  the  courts  of  thia  state  have 
no  power  to  deny  it  to  her. 

The  judgment  should  be  i^rmed* 

Mabuaob  amt>  Divoaei-^DissBTiON-^WKAT  nL--DaMrtIoit  doMnoS 
dgniiy  iserely  •  reftwal  of  inalritiottlal  inttrooarse^  Imi  it  impwto  a  oeBsalm 
of  oohabiiatioii,  a  refusal  to  lire  together,  whioh  inroWee  an  abnegation  of  all 
the  dtttiee  reealting  from  the  marriage  oontraots  Southwiek  r.  SatUhwiei,  97 
If  aee.  S27;  S3  Am.  Deo.  d8,  and  note.  SeparatidB  and  intention  to  sbandon 
anet  eoaevr  to  eenetitttte  a  gnmad  lor  dfrerooi  Ptkbatri  r.  Plnka^  l4  Tei. 
S0S;  eS  Am.  De&  ISS,  and  note;  note  to  MeVichar  ▼.  McViehar,  19  Am.  St 
Bapw  4S3.  Desertion  is  not  of  itself  a  ground  of  diiroroe  until  it  continnes 
lor  the  fnll  period  fixed  by  law:  NetMng  ▼.  Ntwing,  45  N".  J.  Sq.  449. 

Mabbiaob  and  Divorob— JuRiBDierioK  or  Ck>uRT8  TO  Bktbr  DiroRCtt 
iMKOtm  NoH-BB8iDUfT  DxTSHDANiS:  See  note  to  ii^it^  ▼.  ^iyneg,  24  Ask 
0t  Rep.4eS. 
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PJO  Hbw  Tobk.  90.1 
I— ImmBnro  wns  Rtoflr  to.  —  Htf  who  inklkwMly  bWrfc 
with  Blkother^i  right  id  mrnoM,  whether  they  be  the  eerrioee  id  a  nude  or 
f«Mle^  » iBittir  or  $A  adalt,  ie  liable  for  aotoal  compensatory  damagoi^ 
in  the  muuMt  aad  upon  the  same  gronnde  that  he  would  be  liable  lor 
the  nalawfnl  intorferenoe  with  any  other  property  right  of  another. 

Tabmst  avd  CaojK  —A  Fathib  u  XmrtrutD  to  nn  Smvion  ov  s]» 
ICnroB  Child  reeiding  in  fak  fiadly,  and  nay  therof en  veoover  of  any 
ono  wto  depilYw  him  of  Hiooe  nnr  ioe%  thongb  tha  oooaeBt  of  the  father 
wao  gi^en^  il  eooh  ooneent  wae  proonred  by  fraud. 

HimaM—  PuaiTivi^  iob  Lon  ov  Sbbtiom  ov  Obilbi— If  a  man,  by^ 
reprceenting  himaelf  to  be  nnmarriod,  obtains  the  ooasent  of  the  parents' 
of  a  minor  danghter  to  hi*  marriogo  with  her,  aad  to  her  living  with' 
him,  aad  he  thoraafts*  litrm  with  her,  dedaring  that  she  is  his  wife^  un- 
til 4ie^  Isartndgef  his  iaabili^  to  oontraot  marriage  beoaasoof  his  haTing^ 
a  wife  from  whom  he  had  not  been  diroroed,  oommits  snidds^  her  father 
may  snstain  an  aotion  for  the  loss  of  the  senieesof  hii  danghter^  and  tha- 
Jury  may  award  him  puaitfTs  damages. 

F.  B.  OUb^rt^  for  the  appeUant 

WUUam  O.  Lamont^  tor  tho  negpoadont 

Pomtty  X  This  aetion  wai  brought  bj  plalntUT  agalnai 
defendant  to  reeorer  damagee,  as  alleged  in  the  oomplainti  far 
the  abdttotion  of  plaintiff*^  infiint  daughter  from  the  eervloe  of 
the  plaintiff,  her  father,  and  also  for  sednction  while  she  waa 
absent  from  her  fkther's  bouse.  It  appears  that  the  defend- 
ant»  who  is  a  maa  sixty  years  of  age,  and  has  a  wife  from  wlioiii 
he  is  not  legally  dfvoreed,  and  who  is  living  absent  from  him, 
on  the  6th  of  May,  1886,  came  to  the  plaintiff's  boose  and  hod 
an  inferyievf  with  the  plaintiff,  as  wril  as  his  daughter. 

On  the  sixteenth  day  of  May  following,  he  again  same  to  tb^ 
plaintiff^  houM  and  had  an  interview  with  him  and  plaintiff^a 
wife  npott  the  tffiljeet  of  marrying  Bdith,  plaintiff's  daughter. 
iDuring  the  interview  wltb  the  plaintiff  upon  the  latter  day, 
upon  the  subject  of  the  miurriage  of  defendant  to  plaintiff 'a 
daughter,  there  wae  a  eonversatiea  between  them  in  regard  ta 
his  legal  riglH  to  contract  marriage,  and  whether  the  condi- 
tions of  eeparatlon  of  defendant  from  his  wife  were  such  as  to 
allow  of  a  vaHd  marriage  between  defendant  and  plaintiff's 
daughter.  The  defendant  represented  that  he  bad  a  legal 
right  to  marry,  and  the  defendant  drew  a  consent  or  contract 
to  carry  out  such  design,  and  induced  the  plaintiff  and  bis 
wife  to  sign  it.    The  consent  or  contract  was  in  these  words :  — 

**T0  Home  it  May  Concern:  We  the  undersigned  are  the 
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father  and  mother  of  the  bearer  Bdith  Lawyer,  Wheratt 
Edith  and  P.  J.  Fritoher  of  Sharon  wish  to  be  nnited  wm  gm 
<Mir  oonsent  to  their  oontracts. 
^  SioHMONDViLLSi  May  16, 1886. 

'^PxTBB  Lawtbb. 

'^Cathbbinb  Lawteb.** 

Said  Catherine  Lawyer  was  not  able  to  write  her  name,  and 
Bdith  was  requested  to  sign  her  name  for  her,  and  did  mk 
After  these  representations  were  made  and  this  inaircunent 
signed,  the  defendant  carried  Bdith  to  Portlandville,  in  Ota^o 
County,  a  distance  of  about  thirty  miles  from  her  home  and 
residence  of  plaintiff;  staid  at  a  public  house  at  that  place, 
and  said  to  the  lady  who  kept  the  house  that  he  was  married; 
occupied  the  same  bed  with  Bdith  on  the  night  of  the  seven- 
teenth.     The  next  day  defendant  carried  Bdith  to  Sharon, 
Schoharie  County,  where  he  resided,  and  stated  to  his  house- 
keeper, who  was  a  sister  of  Bdith,  that  she  was  his  wife.    On 
the  night  of  the  18th  of  May  the  defendant  and  Bdith  ocon- 
pied  the  same  room  and  the  same  bed.    After  Bdith  arriyed 
there,  and  during  the  eighteenth  and  nineteenth  days  of  May, 
there  was  a  conversation  between  Bdith  and  Julia,  her  sister, 
defendant's  housekeeper,  in  which  Julia  told  Bdith  that  the 
defendant  could  not  marry;  that  he  had  a  wife  living,  and 
was  not  divorced  from  her. 

Bdith,  the  plaintiff's  daughter,  was  about  seventeen  years 
'Of  age,  generally  lived  in  her  father's  family,  and  performed 
service  for  him,  though  she  did  work  out  oooadonally,  but  her 
father  had  received  her  wages. 

Among  the  declarations  made  at  the  interview  of  the  six- 
teenth between  plaintiff  and  defendant,  the  plaintiff  testifies 
that  the  defendant  said:  *'I  am  just  as  clear  from  my  wilb  as 
though  I  never  had  married  her."  The  plaintiff  also  testified 
that  he  believed  such  statement  to  be  true.  This  statement 
and  belief  preceded  the  signing  of  the  paper  above  set  forth. 

On  the  seventeenth  or  eighteenth  day  of  May,  and  after  de- 
fendant had  arrived  at  his  home  and  made  the  statements 
above  to  Julia,  she  procured  frt>m  a  drug*store  in  the  vidnity 
of  defendant's  residence  some  poison.  Bdith  partook  of  that 
poison,  and  died  of  it  on  the  twentieth  day  of  May. 

The  principal  question  involved  in  this  case  is,  whether  the 
plaintiff  proved  a  loss  of  service  and  damage  in  oonsequenoe 
thereof  sufficient  to  maintain  the  action.  The  trial  judge 
eharged  the  jury  that  tLj  plaintiff  was  not  entitled  to  recover 


Dec.  1891.]  LAwram  v.  Fbitohul  62t 

damages  for  any  loss  of  servico  by  roasoQ  of  the  taUbg  of  tho 
poison,  and  the  death  of  Edith  in  oonseqaenoe.  NererthelesSi 
the  jury,  ander  the  charge  of  the  court,  found  a  verdiot  in  &vor 
of  tlie  plaintiff,  of  eight  hundred  dollars,  besides  costs. 

The  general  term  was  not  unanimous  in  afiSrming  the  judg* 
ment  on  the  verdict  of  the  jury.    One  of  the  learned  judges, 
as  shown  by  his  dissenting  opinion,  uses  the  following  Ian* 
gaage,  which  indicates  the  view  taken  by  him,  and  the  grounds 
for  his  dissent  from  the  affirmance  of  the  judgment:  ^The 
defendant,  a  married  man,  over  sixty  years  of  age,  took  plain* 
tiff's  daughter  Edith,  about  seventeen  years  old,  from  her 
father's  house,  on  Monday,  May  17th.    He  did  this  with  the 
consent  of  the  parents;  but  the  verdict  of  the  jury  establishes 
that  he  obtained  this  consent  by  fraud.    That  night  he  staid 
with  her  at  a  hotel,  and  occupied  the  same  bed  with  her,  say* 
ing  to  the  landlady  that  Edith  was  his  wife.  ....  The  next 
day,  after  dinner,  Edith  became  sick.    She  had  taken  poison. 
The  day  following,  Thursday,  the  20th,  she  died  from  the 
effects  of  the  poison.    Before  death  she  told  her  sister  that  she 
took  poison  because  she  did  not  want  to  live,  and  that  she  did 
not  want  to  see  anybody.    There  was  evidence  that  Edith 
had  recovered  from  her  usual  monthly  courses  a  week  before 
she  went  away  with  defendant,  and  that  before  her  death  her 
underclothes  were  spotted  with  blood,  which  a  physician  sup* 
posed  to  be  the  menstrual  flow.    The  important  point  in  this 
ease  is,  whether  on  these  facts  the  court  could  properly  submit 
to  the  jury  the  question  whether  the  plaintiff  sustained  dam- 
age other  than  that  of  death  for  loss  of  service  by  reason  of 
the  seduction.    It  will  be  seen  that  there  is  no  evidence  of 
seduction  before  Monday  night;  no  evidence  of  2Edith's  condi- 
tion from  Monday  night  till  Wednesday  noon,  when  she  took 
the  poison,  and  of  course  no  evidence  of  pregnancy.'^ 

I  should  not  feel  justified  in  departing  from  my  rule  in  this 
court  not  to  write  an  opinion  upon  the  affirmance  of  a  judg* 
ment  in  a  common  and  ordinary  case,  except  to  reconcile  dif- 
ferences of  opinions  by  the  judges  of  the  court  below,  and  to 
remove  any  resort  to  strained  or  doubtful  reasoning  to  sustain 
the  judgment  appealed  from,  by  a  brief  presentation  of  a 
feature  of  the  case  that  was  not  distinctly  brought  out  in  that 
court 

This  action  was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  by  the  unwarranted  inter- 
ference of  the  defendant  with  plaintiff's  right  to  service.    It 
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ii  ai  Wa  iMlia  flui*  1m  irlw  wlAvfalljr  inlarfcrM  wifli 
amUiw^i  right  of  wanim,  wMher  it  b*  the  ■^nrioe  of  a  nak 
or  fomalo^mminoror  aniidoltiio  IkUofiirootiialoroonipoiioa- 
tory  daiMpi,  in  the  sum  oMUiMr  and  vpon  the  aamo  grounds 
tiut  ho  would  bo  HaUo  ibr  an  nnlawfal  intorfiorinoe  with  any 
other  pn^tij  right  of  another. 

The  plaintiff  allegea  tha*  he  ia  the  father  of  Edith  Lawyer, 
tlMit  at  the  time  of  the  acta  of  the  deiendant  oomplained  of  bj 
the  plaintiff,  she  waa  aoTonteen  yean  of  age  and  waa  roaidiiig 
with  the  ^aintiff^  and  that  he  waa  entitled  to  her  serrioofi^  and 
that  withoat  the  ooosent  of  the  plaintiff  the  defendant^  on  or 
about  the  eixteenth  day  of  May,  1886^  enticed  and  peisaaded 
the  Baid  Bditii  Lawy  or  to  loato  the  Mndeoee  and  oernoe  of  the 
plaintiff,  and  to  aeoompany  him  (the  defimdant)  to  Portland- 
villa,  in  the  Monty  of  Oteegcs  ole. 

The  plaintiff  aleo  allied  that  on  the  fleventeenth  day  of 
May,  1886,  the  defendant  debanohed  the  aaid  Bdith,  ela. 

The  etidenoe  in  tUa  ease  OBtahBahoa  beyond  qneatiaa  that 
an  and  pi^viona  to  the  eiicteenth  day  of  May,  USIB^  Edith  waa 
the  eervant  ot  plaintifli;  btyth  in  law  and  faoi.  It  foUowa  from 
Aat  relation  that  plafaitiff  waa  entifled  to  oommand  and  to 
have  h«r  eertioee  wholly  and  wiihont  iateirnption,  aaipo  aneh 
lime  aa  was  neoessary  for  her  reot^  health,  aad  proBorTation, 
nntil  the  plaintiff  ahoald  give  a  valid  oonaent  to  diapenae  with 
the  servioe  or  the  law  aho>ald  terminate  the  relatioa. 

The  defimdant  came  to  plaintiff  Vi  faooae,  whom  dio  waa  in 
fiiot  performing  and  waa  in  law  bonnd  to  perform  awviooB  for 
the  plaintiff,  and  took  her  from  and  deprived  the  plaintiff  of 
mxch  Bervioe. 

If  this  waa  done,  aa  plaintiff  aliegea,  withont  Ua  ooaBon^  the 
defendant  is  liable  to  make  plaintiff  oempenBatian  for  the  loae 
of  service.  If  the  plaintiff 'a  oonaent  waa  obtained  by  defend- 
ant  through  fraad,  it  was  void,  for  fraud  vitiatea  all  oontraote 
and  all  oooBentB.  Oonaent  or  no  oonsent  was  one  of  the  iflaaee 
to  be  tried  by  the  jury,  and  the  jury  has  found,  upon  oompetent 
evidence  for  that  purpose,  that  any  consent  given  by  plaintiff 
was  given  through  fraud,  and  so  was  no  oonaent.  With  this 
finding  by  the  jury  the  court  cannot  interfere.  Bdith  was 
taken  away  from  the  plaintiff  by  the  defendant  and  remained 
with  him  at  a  hotel,  and  on  the  way  to  defendant's  home  and 
at  his  home  for  the  space  of  four  daya,  and  the  plaintiff  was 
in  the  mean  time  deprived  of  her  services,  and  his  right  to  them 
was  unlawfully  interfered  with. 
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Ths  jimMKiiiiafiiif  the  ftotioQf  and  of  all  aotiona  of  tlii«  oatojro, 
is  Che  lof8  of  somce;  and  both  tha  pleadiogs  and  the  proob  in 
this  eaae  make  oat  a  cauae  of  aetion  iq  entire  harmony  with 
tha  ftdleet  requirements  of  such  aotions,  and  entirely  dispenee 
with  any  necessity  or  oocasion  to  resort  to  fletionv  as  is  said  to 
Im  done  in  some  instanoes  to  maintain  the  reoovery  of  dam- 
agea  in  these  cases. 

In  the  aspect  we  ha?e  been  oonsideriog  this  case,  it  presents 
an  actual  and  measurable  pecuniary  damage  to  the  plaintiff. 
The  loss  of  service  constitutes  the  cause  of  action,  and  it  can 
make  no  difference  as  to  the  right  of  action  whetbor  that  has 
been  accomplishsd  by  an  unlawful  persuasioii  d  the  seryant 
to  leave  the  master's  employmenti  or  through  fraud  upon  the 
master  or  force  upon  the  servant,  or  by  both  such  fraud  and 
force. 

The  loss  of  service  is  the  cause  of  action^  and  when  that  is 
established,  a  basis  for  damages  to  some  extent  ezistSt  and 
whether  that  loss  is  caused  or  attended  or  followed  by  sexual 
intercourse,  defilement,  or  pregnancy,  loss  of  health  or  disabil- 
iiy  to  serve,  or  for  the  purpose  or  witli  the  intention  of  obtain- 
ing those  results  through  a  formal  but  criminal  marriage,  has 
relation  more  especially  to  the  damages  the  plaintiff  may  re- 
oover  than  to  his  cause  of  aetion. 

It  is  true,  the  complaint  charged  debauchment  and  ill  healtk 
as  a  consequence,  as  well  as  tlie  taking  of  the  servant  from 
the  master.  Whether  the  debauchment  wsa  proven  or  ao^ 
tiie  taking  away  by  the  deftadant  was  proven  without  any 
contradiction,  and  this  gave  plaintiff  a  oause  of  action  and  a 
right  to  damages.  In  such  esses,  the  jury  have  the  right  to 
impose  punitive  damages,  in  their  diiCBstien,  in  additioa  to 
compensatory  damages. 

I  think  these  views  are  abundantly  supported  by  numeroas 
decided  cases,  to  a  fow  of  which  I  make  reference  and  extracts. 
Judge  Andrews  in  People  v«  De  Le(mf  109  N.  Y.  229,  4  Axa. 
St.  Bep.  444,  says:  *'  In  IbgiM  v.  EopUm,  Car.  ft  M.  254,  tirn 
case  ot  an  indictment  for  the  ahduotion  of  an  unmarried  girl 
under  sixteen  years  of  age, '  af^dnst  the  will '  of  her  father,  it 
appearing  that  the  consent  of  the  parents  was  induced  by 
fraud,  the  indictment  was  sustained,  and  Gurney,  B.,  said  [in 
that  ease]:  *  I  mention  these  cases  to  show  that  the  law  has 
long  considered  fraud  and  violence  to  be  the  same.''' 

Iq  Lipe  V.  BtrnfOerd,  82  N.  Y.  288  (whieb  was  an  action  by 
the  father  to  recover  damages  for  the  seduction  of  his  daughter. 
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who  was  twenty^nine  yean  of  age,  hot  living  in  bar  CiUImA 
ftmily),  thie  language  is  need:  ^  And  any  illegal  act  bj  wUek 
the  right  of  the  father,  each  ae  it  was,  to  her  eerrioeB  was  ia> 
terfered  with,  to  his  detriment,  was  a  legal  wrong,  tar  whioh 
the  law  affords  redress." 

On  page  236  of  thesame  case  the  oonrt  nses  this  langaacss 
**  Finally,  it  is  urged  by  defendant's  counsel  that  only  ooia- 
pensatory  damages  should  have  been  allowed.     The  judge 
refused  so  to  direct  the  jury,  and  I  think  he  was  rights     The 
object  of  the  action  in  theory  is  to  recoter  oompensatioii  te 
the  loss  of  the  services  of  the  person  seduced.    This  ia  mo  hir 
adhered  to  that  there  must  be  a  loss  of  that  kind  or  the  aotioa 
will  fail;  but  when  that  point  is  established,  the  rule  of  dam- 
ages is  a  departure  from  the  system  upon  which  the  aotkm  is 
allowed.    The  loss  of  service  is  often  merely  nominal,  thoDgk 
the  damages  which  are  recovered  are  very  large.    It  is  too  late 
to  complain  of  this  as  a  departure  from  principle,  tar  it  ba« 
been  the  law  of  this  state  and  of  the  English  courts  for  a  great 
many  years." 

The  same  court,  further  on  in  the  opinion,  uses  ibis  lan- 
guage: ''The  true  rule  [this  being  an  action  brought  by  plain* 
tiff  for  the  seduction  of  his  daughter]  I  think  is,  that  the 
plaintiff's  right  to  the  services  may  be  made  out  in  either 
way,  and  that  when  established  so  that  the  action  is  techni- 
cally maintainable,  the  court  and  jury  are  to  consider  whether 
the  plaintiff,  on  the  record,  is  so  connected  with  the  party  se- 
duced as  to  be  capable  of  receiving  injury  through  her  dis- 
honor. A  mere  master,  having  no  capacity  to  be  injured 
beyond  the  pecuniary  worth  of  the  services  lost,  should  un* 
doubtedly  be  limited  in  his  recovery  to  the  value  of  these  ser- 
vices. But  the  case  of  this  plaintiff,  as  has  been  mentioned, 
is  quite  different.*' 

In  Hewit  v.  Prime^  21  Wend.  79,  81,  82,  Judge  Nelson,  in 
delivering  the  opinion  of  the  court  in  an  action  like  the  one 
under  consideration,  uses  this  language:  ^  It  is  now  fully  set- 
tled, both  in  England  and  here  (citing  several  authorities  in 
both  countries),  that  acts  of  service  by  the  daughter  are  not 
necessary;  it  is  enough  if  the  parent  has  a  right  to  command 

them,  to  sustain  the  action The  ground  of  the  action 

has  often  been  considered  technical,  and  the  loss  of  service 
spoken  of  as  a  fiction,  even  before  the  courts  ventured  to  place 
the  action  upon  the  mere  right  to  claim  the  services;  they 
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llrequently  admitted  the  most  trifling  and  Talneless  aets  at 
■lufficient" 

Pnrther  on  in  the  opinion,  the  judge  usee  thie  language: 
*  The  action,  then,  being  folly  rastained,  in  mj  judgment,  by 
proof  of  the  act  of  sednotioQ  in  the  particular  case,  all  the 
oomplioated  circumstances  that  followed  come  in  by  way  of 
aggraTating  the  damages." 

In  WhUe  T.  NeUis,  81  N.  T.  405,  407-409,  88  Am.  Dec.  282 
(whioh  was  an  action  for  debauching  plaintiff's  minor  daughter, 
and  communicating  to  her  a  venereal  disease,  by  which  she  was 
made  sick  and  unable  to  labor),  the  judge  uses  the  following 
language:  ^Whenever  the  wrongful  act,  by  immediate  and 
direct  consequence,  deprives  the  master  of  the  service  of  his 
aerrant,  or  injuriously  affects  his  legal  right  to  such  service^ 
tlie  law  gives  a  remedy.    It  is  not  sufiBcient  to  sustain  the 
action  to  prove  the  seduction  merely.    That  is  the  wrongful 
aet  from  which  it  must  appear  that  a  direct  injury  to  the  rela- 
tive rights  of  the  master  has  followed.    The  right  of  the  mas- 
ter, as  recognised  by  the  law,  is  to  have  the  services  of  the 
■ervant  undisturbed  by  the  wrongful  act  of  another.    In  cases 
ef  debauchery,  the  ordinary  consequences  that  affect  the 
master  are  the  pregnancy  and  lying-in  of  the  servant,  during 
which  she  is  unable  to  render  him  service.    Hence  the  prece- 
dents of  pleadings  in  this  form  of  action  have  perhaps  invari- 
ably allied  a  loss  of  service  through  those  consequences.   But 
h  by  no  means  follows  that  there  is  no  remedy  where  the  loss 
ef  service  is  the  direct  effect  of  the  wrongful  act,  although  pro- 
duced by  some  other  consequence.    All  that  the  law  can  re- 
fuire  is  damnium  et  injuria;  for  these  constitute,  when  directly 
eonneoted,  the  proper  and  complete  elements  of  an  action  on 
the  case.    And  wherever  they  combine  as  an  immediate  cause 
and  effect,  the  law  cannot  deny  a  remedy  without  a  departure 
from  principle.  ....  It  is  maintainable  because  a  wrongful 
aet  has  caused  a  direct  injury  to  a  lawful  right.    In  such  case, 
the  right  of  the  master  to  a  remedy  for  an  injury  to  his  enjoy- 
ment of  the  services  of  his  servant  is  equally  clear,  whether  it 
be  produced  by  beating  and  wounding  the  servant,  or  enticing 
kirn  from  employment,  or  forcibly  abducting  him,  or  wrong- 
ftdly  debauching  and  impregpiating  with  child  or  with  disease. 
Kor,  in  my  judgment,  does  the  remedy  depend  upon  the  sex 
ef  the  servant.  ....  We  have  now  to  determine  the  abstract 
right  to  maintain  any  action  at  all;  and  that  is  something  quite 
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iadeptndlftBt  of  fho  qnei  ttoD  what  fUn^gei  tnj  be  reoovMidi 
if  the  aotioQ  be  allowed.'' 

In  the  oaee  ef  /fifmeii  t.  MiU^r^  47  Barb.  47,  60,  the  gen- 
eral term  me  thii  laogiuge:  ^'  It  ie  no  objeotien  to  the  main- 
ienanoe  of  the  aotfon  that  no  expenee  or  aotoitl  lose  of  eer  Fio9 
ie  proved.  It  ia  euffloient  that  the  iather  wae  at  the  time 
entitled  to  the  aervioes  of  the  daughter,  and  might  have  re* 
quired  them  had  he  ehoeen  to  do  aa  •  .  .  .  The  master  baa 
a  propertj  in  the  labor  of  his  servant^  and  any  wrongful  met 
ereating  or  produeing  a  diaalnlity  in  the  eorant  to  perform 
what  the  maator  has  a  right  to  require  operates  as  a  diaturb- 
anoe  or  infringement  of  saoh  right,  to  which  the  law  will  attach 

at  least  nominal  damagea  aa  a  result  of  the  injury But 

proof  of  the  slightest  loss  of  servios  or  the  most  trifling  injary, 
if  the  direot  result  of  the  wrongful  act,  ia  aufficient  to  uphoI4 
the  aotion.'' 

In  Badgley  v.  Deekefj  44  Barb.  588,  the  opinion  of  the  ocmrt 
at  general  term  holds  this  language:  ^  There  waa  evidence 
in  this  ease  suflSeient  to  go  to  the  jury  upon  the  question  of  the 
relation  of  master  and  servant  existing  between  the  plaintiff 
and  her  daughter.  The  slightest  degree  of  servioe  has  been 
holden  suffidMit  to  maintein  the  action  and  to  allow  a  reoov^ 
ery  for  the  heaviest  damages,  ....  hut  to  accommodate  the 
action  to  cases  where  the  daughter  rendered  no  service,  a  pre* 
eumed  or  a  fictitioua  service  is  resorted  to  as  the  gravamem/* 

The  judgment  should  be  affirmed,  with  costs. 


TAMMtn  AMD  Oni»— iHjVETioQnLP  — Lowoe  8biitiqbs  —  PAasm^ 
Bmht  of  AanoJK  ros.  — For  an  iojiuy  to  s  ninor  ehild,  tkM  lilhar  wuf 
maintain  an  Mtioi  for  loei  of  WKwiom,  tiumgli  tbe  right  of  aetioa  for  tbo  pav 
aooal  injury  ramaina  in  Uia  child:  Rogmn  ▼.  SmUh^  17  Ind.  828;  79  Am.  Da^ 
488,  and  nota;  Omm^  aammMonert  ▼.  Bamilton,  00  ICd.  840;  46  Am.  Rap. 
780.  A  laithar  may  ana  for  Injnry  ta  hia  minor  aon  aa  for  injnry  to  n  aarrant 
wbara  tha  aon  nan  randaraanriaaa:  8hkld»  v.  Toanget  16Qa.  840;  SS  Am.  Dai^ 
eaS;  axtandad  nota  to  CWrtf  v.  BmrhMn  B.SL(h^4A  Am.  Daa  622. 

IdUsnn  AKs  SaKVAVT— Aimov  ar  MMraa  son  Loon  or  9n«vicm  os 
SsBYAMT.  —  An  notion  on  tha  oaaa  liea  in  favor  of  a  maatar  againat  ona  wJio 
oanaaa  a  aarrant  to  laara  hia  amploymant:  Danid  v,  Swearwgm,  S  S.  OL  297; 
t4  Am.  Rep.  471,  and  note;  Ooikhm  r.  Bo^tier,  n  N.  O.  801;  16  Am.  9^ 
TOOL  A  railroad  oompany  may  maintain  an  aotian  againat  ana  who  maJt* 
oionaly  oanaaa  tha  arraat  of  ita  anginear  whila  running  a  train*  with  tha  intanl 
to  delay  tha  train  and  injnry  the  company:  8L  J^hubwjf  aft.  it.  A  CU  v» 
Hmd,  68  y  t  670;  46  Am.  Rap.  639. 
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D9   Bo»  t*.  DfiOKBB. 

im  Hbw  TcttK.  MM 

A  Pjusrauv  «B  OuBOBOii  llNaAcwB  TO  Buufa  to  ths  TaiATmiiT  of  his 
Patixvt  MTfl^  skill,  and  knowledge,  and  if  he  waits  too  long  before  nn* 
dertaking  a  necessary  ampntation,  be  must  be  held  to  have  known  oi 
the  probable  conseqaeuoes  of  such  delay,  and  is  therefore  auswerabls 
for  tihe  damages  reeulting  therefrom. 

TwrmaiAV  and  Subokoit.  —  Tbb  ¥ajlvibm  of  a  Patient  to  Obbt  twe  Iiv- 
•TBOonoiiB  of  biB  physidan  oannot  destroy  his  right  to  recover  for  pre- 
▼ions  malpractice,  bat  it  may  be  considered  as  tending  to  mitigato 
damages. 

pASWuiAir  AKD  SoBOBOir.  —  Tkb  Failubb  of  a  Patixnt  to  Obbt  thk  In* 
wtmxjonovE  of  bis  surgeon  is  excusable,  if  they  are  not  such  as  a  sargeon 
of  ordinary  skill  would  adopt  or  sanction.  The  patient  is  not  required  to 
submit  to  treatment  which  is  plainly  injurious  and  unskillful,  placing  in 
peril  his  health,  and  perhaps  his  life. 

FBTSiaiAN  AUB  SOBGBON.  —  BbFORS  A  SUBOIOK  OAV  RbLIBVS  HdCSBLF  FROM 

IJABiLTrT,  OB  the  ground  that  his  patient  did  not  submit  to  the  eonrso 
reoommanded,  he  must  show  that  it  was  proper  and  adapted  to  the  end 
inTisw. 

FMmOIAH  Ain>  SVROBOK.  —  LlABIUTT  OF,  WHUT  AOTIIIO  ObATOITOOSLT.  — 

The  fact  that  the  sernoeo  of  a  pbyvioiaa  or  sargeon  were  rendered  gra< 
taitoBs^  does  aot  affect  his  dnty  to  exeroiso  reasonable  and  ordinary 
oare,  skiU,  and  knowledge^  nor  his  liability  to  respond  for  damages  re* 
salting  from  his  not  exercising  them. 

A.  21  ClsarwUm'f  for  the  appellant. 
Samwi  T.  JJuU,  for  the  respondent. 

HiJOBV,  J.  This  action  was  brought  to  recover  damages 
of  the  defendant,  a  physician  and  surgeon,  for  alleged  mal* 
ivaetiee  saffered  by  the  pUantiff  whilat  undergoing  treatment 
m  a  patient. 

On  the  first  day  of  December^  1889,  the  plaintiff  undertook 
to  jusq^  OBiUi  an  engine  of  the  Ulster  and  Delaware  railroad, 
.  fai  the  dty  of  Kingston,  and  in  doing  so  slipped,  and  bis  left 
iMt  was  caught  by  the  tender,  aiid  a  portion  thereof  crushed. 
Bebg  destitute,  he  was  taken  to  the  city  almshouse,  where  he 
wss  trsated  by  the  de&ndant|^  who  was  one  of  the  city  physi- 
eiaiis  hairing  the  c«re  of  the  patients  therein,  and  who  was 
employed  far  that  purpose.  Thereafter,  and  on  the  tenth  day 
of  December,  he  amputated  the  plaintiff's  leg  above  the  ankle 
jmnt,  and  six  or  seven  days  thereafter,  gangrene  having  set  in, 
hs  again  amputated  the  leg  at  the  knee  joint.  After  the  sec- 
end  amputation  the  leg  did  not  properly  heal,  but  became  a 
nmniiig  sors^  and  at  the  time  of  the  trial  the  bone  protruded 
nnie  three  or  four  inehes. 
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Evidence  wm  i^ten  open  the  trial  from  which  the  jury 
might  find  that  the  bones  of  the  foot  were  ao  crushed  that  im- 
mediate amputation  of  the  injored  portions  was  neoeesary, 
and  that  the  appearance  of  gangrene  was  in  eonseqaenoe  cf 
the  delay  of  ten  days  in  the  operation;  and  that  in  the  second 
operation  the  defendant  neglected  to  save  flap  enough  to  cover 
the  end  of  the  limb  and  bone,  and  that  the  subsequent  proim* 
sion  of  the  bone  was  owing  to  this  neglect 

The  question  of  defendant's  liability  consequently  became 
one  for  the  jury.  We  are  aware  that  he  claimed  to  have 
waited  ten  days  before  operating,  for  the  purpose  of  seeing 
whether  the  foot  could  not  be  saved,  and  that  a  physician  and 
surgeon  will  not  be  held  liable  for  mere  errors  in  judgment. 
But  his  judgment  must  be  founded  upon  his  intelligence.  He 
engages  to  bring  to  the  treatment  of  his  patient  care,  skill,  and 
knowledge,  and  he  should  have  known  the  probable  conae* 
quences  that  would  follow  from  the  crushing  of  the  bones  and 
tissues  of  the  foot. 

In  submitting  the  ease  to  the  jury,  the  defendant  asked  the 
court  to  charge  that  '4f  the  plaintiff  did  not  obey  the  defend* 
ant's  instructions,  and  this  contributed  to  an  aggravation  of  the 
injury,  the  plaintiff  cannot  recover."  The  court  declined  to 
charge  in  the  form  in  which  the  request  was  put,  and  an  ex- 
ception was  taken  by  the  defendant 

It  appears  from  the  testimony  of  the  defendant  that  after 
the  second  amputation  he  dressed  the  stump  and  put  the  plain- 
tiff in  position,  by  elevating  the  limb  so  as  to  prevent  hemop- 
rhage  and  too  much  pressure  upon  the  arteries;  that  the  plaintiff 
did  not  keep  in  the  position  in  which  he  was  placed,  and  got 
his  leg  to  bleeding,  and  that  he  presumed  that  this  bleeding 
interfered  with  the  healing  of  the  limb.  It  also  appears  that 
some  time  after  the  second  amputation  the  plaintiff  refused 
and  neglected  to  take  the  medicine  that  was  left  for  him  by 
the  defendant,  and  that  subsequently,  after  the  defendant  had 
ordered  him  to  be  removed  to  another  room,  so  as  to  avoid  lia- 
bility  of  contracting  erysipelas  from  a  patient  that  had  been 
brought  to  the  almshouse  afflicted  with  that  disease,  he  left 
and  went  away. 

Whilst  the  removing  of  the  limb  from  the  position  in  which 
it  was  placed  may  have  produced  the  bleeding,  and  thus  to 
some  extent  impeded  the  healing,  and  his  going  away  at  the 
time  that  he  did  may  also  have  further  aggravated  the  diffl* 
eulty,  these  facts  would  only  tend  to  mitigate  the  damages,  and 
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woold  not  relieve  the  defendant  from  the  oonieqoence  of  pro^ 
▼ions  neglect  or  unskillfol  treatment  As  to  the  preeoription, 
-we  are  not  told  what  it  was  or  what  it  was  for,  and  the  jary 
was  therefore  unable  to  determine  whether  or  not  the  oondi- 
Uon  of  the  patient  would  have  been  materially  changed  by  its 


The  request  to  charge,  as  we  have  seen,  wss  to  the  effect 
that  if  the  plaintiff  did  not  obey  the  instructions,  and  this  con- 
tributed in  aggravation  of  the  injury,  the  plaintiff  cannot 
recover.  This  was  too  broad  if  the  jury  found  that  the  defend- 
ant was  guilty  of  malpractice  prior  to  the  disobedience  com- 
plained o£ 

In  the  case  of  Carpenter  v.  Blake^  75  N.  T.  12,  the  court  was 
requested  to  charge  that  if  the  plaintiff  was  guilty  of  any 
negligence  in  the  management  of  the  arm,  through  or  without 
the  fault  of  the  attending  surgeon,  after  the  defendant  ceased 
to  have  charge  of  the  case,  and  such  negligence  contributed  in 
any  material  degree  to  produce  the  present  bad  oondition  of 
the  arm,  the-defendant  was  not  responsible.  This  request  was 
refused,  and  it  was  held  properly,  for  the  reason  that  the  re* 
quest  was  too  broad;  that  if  there  had  been  subsequent  negli* 
gence,  the  cause  of  action  for  defendant's  negligence  would 
simply  go  in  mitigation  of  damages. 

In  the  case  of  MeCandU$$  v.  MeWha,  22  Pa.  St  261-272, 
Lewis,  J.,  in  delivering  the  opinion  of  the  court,  says:  ''A 
patient  is  botmd  to  submit  to  such  treatment  as  his  surgeon 
prescribes,  provided  the  treatment  be  such  as  a  surgeon  of 
ordioary  skill  would  adopt  or  sanction;  but  if  it  be  painful, 
injurious,  and  unskillful,  he  is  not  bound  to  peril  his  health, 
and  perhaps  his  life,  by  submission  to  it.  It  follows,  that  be- 
fore the  surgeon  can  shift  the  responsibility  from  himself  to 
the  patient,  on  the  ground  that  the  latter  did  not  submit  to  the 
oourae  recommended,  it  must  be  shown  that  the  prescriptions 
were  proper  and  adapted  to  the  end  in  view.  It  is  incumbent 
on  the  surgeon  to  satisfy  the  jury  on  this  point,  and  in  doing 
80  he  has  the  right  to  call  to  his  aid  the  science  and  experience 
of  bis  professional  brethren.  It  will  not  do  to  cover  his  own 
want  of  skill  by  raising  a  mist  out  of  the  refractory  disposition 
of  the  patient." 

The  defendant  moved  to  dismiss  the  complaint,  upon  the 
ground  that  it  failed  to  show  a  contract  relation  between  the  par- 
ties, whereby  the  defendant  was  employed  to  attend  the  plain* 
tiff,  and  that  no  facts  were  alleged  showing  it  to  be  the  duty 
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of  the  defendant  to  treat  him  in  a  flldllftil  maoiMr.  TUi 
motion  being  denied,  the  defendant  asked  the  eomrt  to  olaige 
that  as  the  defendant  treated  the  plaintiff  grataitoosly,  he  is 
liable,  if  at  all,  only  for  gross  negligence,  which  was  refbsed. 

It  has  been  held  that  the  feet  that  a  physician  or  sorgeon 
renders  services  gratuitoasly  does  not  affect  his  duty  to  exet^ 
else  reasonable  and  ordinary  oare,  skill,  and  diligence:  ITc- 
CandUst  y.  MeWha,  22  Pa.  St.  261-289;  McNevim  r.  Lcme,  40 
ni.  209;  OladweU  y.  SUggaU,  5  Bing.  N.  C.  738. 

Bnt  we  do  not  deem  it  necessary  to  consider  or  determine 
this  qnestion,  for  it  appears  that  the  plaintiff's  seirices  wen 
not  gratuitously  rendered.  He  was  employed  by  the  dty  as 
one  of  the  physicians  to  attend  and  treat  the  patients  that 
should  be  sent  to  the  almshouse.  The  fact  that  he  was  paid 
by  the  city  instead  of  the  plaintiff  did  not  reliete  him  from 
the  duty  to  exercise  ordinary  care  and  skill. 

Exceptions  were  taken  to  the  admission  and  rcgeotioa  tf 
evidence.  We  have  examined  them,  and  Und  nooe  that  n^ 
quire  a  new  trial. 

The  judgment  should  be  aflBrmed,  with 


Phthoiams  Aim  SimosoHi— Daoaa  ov  Sull  axd  Ommm  Rsqvibibw  <— 
fhib  dogroe  of  tkill  and  oirt  roqnirsd  of  a  pfaytician  ia  tlio  perCormaiioe  of  ai 
opentUon  is  laoh  aa  phyuoiana  ordinarily  axefoiae  ia  Iho  traatanast  of  thair 
patieatas  SkOi  ▼.  Homikupm,  70  lid.  iet|  U  Am.  St.  Rap.  94Q,  and  mI^ 
nolo  to  JTfliMNi  ▼.  Harvimgi9m,  7  Amu  St  Rap.  009.  Kag^aal  hj  a  phyaiaiaB 
treating  a  fraotara  of  tha  largar  bonaof  tha  lag  to  promptly  aaa  Uia  oaatomacy 
applianoaa  for  axtonaion,  wharaby  tha  limb  waa  matarially  ahortonod,  in  tha 
abaanoa  of  proof  that  tha  patient  waa  nnabla  to  undergo  aaoh  traatmani,  wfll 
render  the  phyaielan  liable  in  damages:  Bmnm  ▼.  Afetmi^  M  HL  870;  S9  Ai^ 
Rep.  SB8,  and  noto)  eitonded  aoto  to  Hwrnmrd  ▼•  Qr^mr^  40  Am.  000.  48L 

PHTSiOIASi    AKD   SVMISOIIS— iMVBOFHt  OOHDITOr  OF  PATISirT. -*  Kflgl^ 

gent  ^  improper  oondaot  of  a  patient  will  nat  defeat  hia  right  of  raooraij 
againat  the  phyaieiaB  for  malpraotioa  nnleaa  hia  ne^iganoa  ooatribntaa  anb* 
•taotiaUy  to  the  injury  fdr  whiob  he  asaks  to  reoorert  ITarf  v.  JforfliMb  SI  Ma 
070$  00  Am.  Doo.  107' 
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18  Oofli9v»inD>  WofT  8iBovai.T  ac^auvt  Hnf . 
A.TB.  ~Thb  RmnTATiOK  oy  a  Bi^RT  of  Wat  thbouob  akd  ^yvb  ak 

AUBT-WAT  dofli  not  FMerre  the  ftlUy-wfty  iUelf,  bat  merely  the  right  to 

pMt  thvDugh  it. 
'An. — Iv  ▲  Bi9av  or  Wat  n  Ribi»vuh  bvt  mot  Ar«eino4i4iar  ]P(9- 

vninb  tlM  way  ni^d  enly  be  saoh  i^i  le  reiMoably  necetiary  and  conve- 

vSmX  for  the  porpoee  for  whioh  it  wee  granted. 
AfB,  — Owmn  ov  Lato  am  Which  Ahoihbb  has  a  Right  of  Wat 

HAT  Un  It  in  any  manner  that  he  eeee  fit,  prorided  he  does  not  nn- 

leeeoaably  interfere  with  tiie  latter'e  reasonable  sm  in  pewing  to  and 

ATS—  WiSTB  OF.  —  A  right  of  way  along  a  private  road  or  alley- way  does 
Bot  give  the  owner  of  snob  way  a  right  to  insiet  that  it  shall  not  be 
altered  and  the  width  deereaeed,  unless  the  whole  Is  neoessary  for  his 


IRTats.  —  Thb  OwNHi  OF  Lahp  OTBn  Which  Avotbia  has  a  Riqbt  op 

Wat  Hii  TKB  RiOHT  to  oonstrnot  bmildings  over  sneb  way,  prorided 

they  are  eneh  as  will  permit  of  ite  use  for  the  pnrpoees  of  passing  to  and 

ho  in  the  manner  whioh  the  partiee  are  presnmed  to  haTo  had  in  riew 

'  when  the  grant  of  the  right  of  way  wae  made. 

Wats— Rmn  to  Ivolosb.  —  A  person  entitled  to  a  right  of  way  eannot 
sngeeeefnily  elaim  that  he  has  also  a  right  to  tibe  air  apd  Tentilation 
sealing  tliroiigb  and  from  the  spaoe  whioh  eonstitnted  the  alley-way  at 
Hw  time  of  the  grant.  Where  a  grant  or  reservation  is  of  a  right  of  way 
Bserely«  it  eeniee  with  it»  as  inoidentals  thereto^  only  snob  light  and  air 
as  aee  neoessery  to  its  oonrenieat  enjoyments 

Wat.  —A  Rnnr  of  Wat  to  a  Stabm  doee  not  earry  with  it  snob  light 
and  air  as  ^e  stable  reqniree,  but  snob  as  the  right  of  way  needs  for 
Us  oooTenient  enjoyment. 

nmdwM  CUvdandf  for  the  appellani 

Stephen  H.  OUn^  for  tho  respondent. 

Yakh,  J.  Tho  right  of  tho  delendant  to  oreot  tho  building 
ki  qnooUon  depends  upon  the  rasorvation  contained  in  the  deed 
dated  Jane  1,  1862,  by  wbiidi  the  original  proprietor  of  the 
iMir  lota  oonToyod  the  first  to  tiie  defondant's  grantor,  and  is 
not  at  all  dependeni  on  the  reeervation  in  the  later  deed,  dated 
Decembor  81,  186S,  by  whioh  said  proprietor  conveyed  the 
tiiird  lot  to  the  plaintiff's  grantor.  The  righto  of  the  defend- 
ant were  defined  and  fixed  by  the  earlier  conveyanee,  and 
Wtto  not  oat  down  or  affeoted  by  the  later  conveyanoe,  to 
whioh  he  was  neither  party  nor  privy.  The  reservation  in  the 
ised  ondor  whioh  the  defendant  olaimsi  and  which  oraated 
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Hm  aaMmant  oTer  the  alley,  bo  far  as  it  affects  his  premiaea,  la 
in  these  words: — 

**  Reserving,  nevertheless,  to  the  owners  and  occupants  of 
tlie  three  houses  and  the  three  stables  on  the  easterlj  side  of 
nfth  Avenue,  next  north  of  the  premises  above  conveyed,  the 
light  of  way  through  and  over  the  earriage  or  alley  way  in  ibm 
rear  of  the  said  above-granted  premises  to  the  three  staUea 
next  north  of  the  one  standing  on  the  rear  of  the  above-granted 
premises,  as  long  as  the  said  three  stables  shall  be  occupied  as 
private  stables." 

As  the  ecmveyanoe  was  in  fee,  it  vested  in  the  grantee  and 
his  assigns  aU  the  rights  of  absolute  ownership,  except  as 
restricted  by  the  reservation,  which,  being  in  favor  of  the 
grantor,  is  to  be  construed  most  strongly  against  him:  Durjfca 
V.  Mayor  eU^  62  N.  Y.  592,  597;  BorH  v.  Empie,  5  N.  Y.  83, 
S9;  Jaei9on  v.  Bladgett^  16  Johns.  172;  Jackson  v.  Oardmr^  8 
Johns.  894;  Ivm  ▼,  Van  Aulen^  84  Barb.  566. 

The  reservation  is  of  '*  the  right  of  way  through  and  over 
the  earriage  or  alley  way" to  the  stables,  and  is  to  continue  as 
long  as  the  stables  are  *' occupied  as  private  stables."  The 
grantor  did  not  reserve  the  alley-way  itself,  but  the  right  of 
way  over  it,  which  means  simply  the  right  to  pass  over  it: 
Bodjuh  Y.  BodJUh,  105  Mass.  819;  KHpp  y.  CuHis,  71  Cal.  68; 
8twyv€9ant  v.  Woodruff,  21  N.  J.  L.  133;  47  Am.  Dec.  156;  WiU 
liami  v.  WesUm  U.  Ry  Co.,  50  Wis.  76;  2  Washburn  on  Real 
Property,  276. 

The  right  of  way  was  not  reserved  for  all  purposes,  but  for 
the  use  of  private  stables  only,  as  the  right  continues  while 
the  buildings  are  used  for  that  purpose,  and  ceases  when  the 
specified  user  ceases.  It  was  not  bounded  or  defined,  except 
as  it  was  limited  to  the  use  named.  Nothing  except  a  right  of 
way  as  thus  limited  was  reserved.  While  the  alley-way,  as 
laid  out  at  the  date  of  the  grant,  was  eighteen  feet  wide,  the 
right  to  pass  over  every  part  of  that  eighteen  feet  was  not 
reserved,  unless  that  right  was  necessary  in  order  to  pass  and 
repass  in  the  usual  way,  and  with  the  usual  means,  between 
the  stables  and  the  street  The  use  by  the  grantor  of  the 
words  '^carriage  or  alley  way"  in  the  alternative  indicates 
that  he  regarded  ** carriage-way"  and  *' alley-way "  as  meaning 
the  same  thing,  and  that  he  meant  by  neither  the  alley  as  laid 
out,  but  the  carriage-way  that  passed  over  the  alley.  In  £ac(, 
ht  did  not  use  the  word  '*  alley  "  by  itself  at  all,  but  he  is  pre- 
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•         .         • 
Lined  to  haT«  had  in  mind  the  existing  condition  of  tliinyi 

VEpon  which  liia  conveyance  was  to  operate. 

Thus  we  have  a  right  of  way  reserved,  but  not  apedfioally 

defined;  and  the  rule  in  such  cases  is,  that  the  way  need  be 

^BK^j  such  as  is  reasonably  necessary  and  convenient  for  the 

l^urpoee  for  which  it  was  created:  Atkin$  v.  ^ordmafi,  2  Met^ 

457;  87  Am.  Dec.  100;  Bli$B  v.  OreeUy,  46  N.  Y.  671;  6  Am. 

Repw  167;  Baksman  v.  Talbot^  31  N.  Y.  366,  870;  88  Am.  Deo. 

276;  York  v.  Briggs,  7  N.  Y.  St  Rep.  124;  MaacwM  v.  AeAtee,  9 

B.  Hon.  20;  48  Am.  Dec.  409;  Rexford  v.  MarquU,  7  Lans.  249; 

JdaUhewi  v.  Delaware  etc.  Canal  Co^  20  Hun,  427;  Spencer  v. 

Weaver^  20  Hun,  450;  Tyler  v.  Cooper^  47  Hun,  94;  affirmed, 

124  N.  Y.  626;  Washburn  on  SasementSi  244;  Qoddard  on 

SUMomentSy  838. 

When  the  right  of  way  is  not  bounded  in  the  graut,  the  law 
bounds  it  by  the  line  of  reasonable  enjoyment.  The  defend- 
ant|  as  owner  of  the  land,  has  the  right  to  use  it  in  any  way 
that  he  sees  fit,  provided  he  does  not  unreasonably  interfere 
with  the  rights  of  the  plaintiff.  All  that  is  required  of  him  is 
that  he  shall  not  so  contract  the  alley-way,  either  vertically  or 
laterally,  as  to  deprive  the  plaintiff  of  a  reasonable  and  con- 
venient use  of  the  right  of  passing  to  and  fro.  Thus  the  grant 
of  a  right  of  way  **  through  and  over  "  a  space  twenty  feet  wide, 
waa  held  to  be  *Hhe  grant  of  a  convenient  way  within  those 
limits":  Johnson  v.  Kinnieuttf  2  Cush.  158. 

As  is  said  in  Gbddard  on  Easements,  p.  832:  ''  A  right  of 
way  along  a  private  road  belonging  to  another  person  does  not 
give  the  dominant  owner  a  right  that  the  road  shall  be  in  no 
respect  altered  or  the  width  decreased,  for  his  right  does  not 
entitle  him  to  the  use  of  the  whole  of  the  road,  unless  the 
whole  width  of  the  road  is  necessary  for  his  purpose,  but  is 
merely  a  right  to  pass  with  the  convenience  to  which  he  has 
been  accustomed;  •  •  •  •  and  even  where  a  right  of  way  was 
granted  over  certain  roads  marked  on  a  plan,  and  one  was  de- 
scribed there  as  forty  feet  wide,  it  was  held  that  the  grantee 
was  entitled  to  only-  a  reasonable  enjoyment  of  a  right  of  way, 
and  that  such  reasonable  enjoyment  was  not  interfered  with 
by  the  erection  of  a  portico,  which  extended  a  short  distance 
into  the  road,  so  as  to  reduce  it  at  that  point  to  somewhat  less 
than  forty  feet";  citing  Clifford  v.  Hoare,  L.  R.  9  C.  P.  862; 
HfUUm  V.  HamborOf  2  Fost  A  F.  218. 

Was  eighteen  feet  in  width,  or  more  than  eleven  feet  in  height; 
essential  to  the  reasonable  enjoyment  by  the  plaintiff  of  a  mere 
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light  of  patihn  to  and  fro  with  nuA  yehioles  as  are  used  at 
private  stableeT  Ib  not  the  right  of  wi^,  as  it  now  is,  all  that 
is  Tocsonable  and  neoessary  for  the  parpose  for  which  it  was 
granted?  When  the  terms  of  the  reservation  are  considered 
in  connection  with  the  nature  and  condition  of  the  premises 
granted  at  the  time  of  the  execution  of  the  deed,  the  purpose 
that  the  parties  are  presumed  to  have  had  in  view,  and  the 
use  which  in  practice  they  have  made  of  the  way,  as  found  by 
the  trial  court,  we  are  of  the  opinion  that  the  defendant  has 
not  interfered  with  the  reasonable  enjoyment  by  the  plaintiff 
of  the  easement  created  by  the  grant. 

It  is  insisted,  however,  in  behalf  of  the  plaintiff,  that  he  is 
entitled  to  the  light,  air,  and  ventilation  coming  through  and 
over  the  open  space  which  constituted  the  alley  at  the  date  of 
the  deed.  If  the  alley  itself  had  been  reserved,  or  the  right 
to  use  it  for  every  purpose,  a  different  question  would  have 
arisen,  but  neither  the  alley  nor  the  alley-way  was  reserved^ 
nor  anything  except  the  right  of  way  over  the  alley-way  or 
carriage-way.  The  language  of  the  reservation  confers  upon 
the  plaintiff  simply  the  right  of  passage,  and  as  incidental 
thereto,  such  light  and  air  as  are  necessary  to  the  convenient 
enjoyment  of  that  right.  There  is  no  provision  which  ex- 
pressly or  impliedly  requires  that  the  entire  space  at  the  rear 
of  defendant's  building  shall  be  kept  open  forever,  so  that  the 
plaintiff's  stables  may  have  air  and  light  A  ri^t  of  way  to 
a  stable  does  not  carry  with  it  such  light  and  air  as  the  stable 
needs,  but  such  as  the  right  of  way  needs  for  its  reasonable 
enjoyment  As  was  said  in  Aihing  v.  Bordman^  2  Met  457, 
37  Am.  Deo.  100,  the  leading  case  upon  the  sulyect:  ''As  to 
the  darkening,  •  •  •  .  the  defendants  were  not  liable  for  dam- 
ages, unless,  from  the  length  of  the  passage-way,  it  was  so 
darkened  as  to  render  it  unfit  for  the  purposes  of  a  passage- 
way. We  may  coni^ive  of  a  covered  passage  of  eight  or  ten 
feet  high,  of  a  length  so  considerable  that  unless  openings  were 
left  there  would  not  be  light  enough  admitted  at  the  ends  to 
enable  persons  to  use  it  with  oomfort  for  the  purposes  of  a 
passsge-way,  but  unless  darkened  to  that  extent,  it  is  not  a 
case  for  damage ";  citing  Parker  v.  Smithy  5  Car.  ft  P.  438; 
Back  V.  iStocey,  2  Car.  A  P.  465;  WMe  v.  Ody,  7  Car.  A  P.  410; 
Ptiagle  v.  Wemham,  7  Car.  &  P.  877. 

In  Oerruih  v.  Shatiwik,  132  Mass.  285,  the  defendant  built 
over  *'  a  passage-way  four  feet  wide  "  that  had  been  reserved 
^in,  through,  and  over"  certain  premises,  but  placed  no  jMirt 
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t>f  bis  huSMmg  mi  tbe  isntfMMi  ef  Hm  gr^vnd,  and  i«ft  ilM  my 

nnobBtructed  for  a  reasonable  height  abore.  It  was  held  that 
tlie  plaintiff,  as  the  dominant  owner,  had  **  no  right  to  light 
And  air  aboye  the  way/'  and  that  she  had  "only  the  right 
of  passing  and  repassing,  with  snch  incidental  rights  as  are 
necessary  to  its  enjoyment.^ 

To  the  same  effect  is  Sumham  y.  JVMfis,  144  Mass.  88;  69 
Jk.oi.  Rep.  61. 

But  where  the  easement  was  ^  a  passage-way  flye  feet  wide 
ixk  the  clear  for  light  and  air,**  and  "  always  to  be  kept  open 
for  the  purpose  aforesaid,"  it  was  held  that  the  dominant  owner 
liad  a  right  to  the  open  and  unobstructed  passage  of  light  and 
mir  from  the  ground  upwards,  and  throughout  the  length  of  the 
passage-way:  Brooks  y.  Reynolds^  106  Mass.  81. 

If  the  alley-way  in  question  had  been  protected  by  a  restric- 
tion of  that  kind,  the  claim  of  the  plaintiff  would  haye  had  a 
basis  in  the  deed,  which  would  have  shown  on  its  face  that  it 
was  the  purpose  of  the  parties  to  create  something  more  than 
a  mere  right  of  passage.  As  it  is,  we  can  find  no  such  inten- 
tiofQ,  because,  as  we  have  held,  the  deed  calls  for  a  right  of 
way,  and  nothing  more.  The  space  at  the  rear  of  the  plaintiff's 
premises  is  under  his  exclusiye  control,  subject  to  the  right  of 
way  oyer  it,  and  he  can  yentilate  and  light  bis  stable  by  keep- 
ing that  space  open,  but  he  cannot  prewnt  his  neighbor,  two- 
doors  away,  fiom  building  on  his  own  land,  even  if  it  eots  off 
some  light  and  air,  as  long  as  a  suitable  passage  is  left  open,, 
with  enough  light  and  air  to  conyeniently  use  it. 

Upon  the  facts  as  found,  and  under  the  eonyeyanoe  as  wo 
wnstroe  it,  no  right  of  the  plaintiff  has  been  interfered  with 
bj  the  defendant,  and  the  Jndgment  should  thereibrs  bo 
affirmed,  with  costs. 


PKiTAn  Waib — Bmrhs  es  OaAvn. — Tlis  gnatM  of  m  right  of  wij 
hm  not  onljr »  right  of  pMMge  m%  mU  tlmot  ortr  the  gruiior*!  land,  hat  «!■• 
meh  rights  is  are  naoossary  and  inoidant  to  sadi  passage:  H9rmem  t.  Btherta^ 
119  N.  T.  37;  16  Am.  St.  Rep.  800^  and  nota;  extended  Bote  to  Wikh  r. 
W9eim^  too  Am.  Deo.  114;  extended  note  to  Bdb&mm  t.  TeAot^  SS  Am.  l>ao» 
f7t. 

PaiyATS  Ways — RioBn  or  Owam  ov  Saamirr  Ustatb  to  Biiaor 
Bvxumros  otxb. — The  giaator  of  a  private  way  may  oorer  that  way  by 
heilding  orer  it^  prorided  he  leaTos  a  spaoe  high  and  wide  enongh  to  reason* 
•bly  answer  the  purpose  for  whkh  saoh  passage  was  reeenred:  AMm  t. 
Bmdman,  2  Met  457;  Vt  Am.  Dee.  100,  and  note;  noto  to  BMrnkmm  ▼.  Nmn 
*^  60  Ahil  Rep.  04. 

Vmsturm  Wats  — DmHSioHB  ifor  BxpansBD.  —  Whoro  the  dfaaenrioiio 
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<if  m  mf  ur%  aiot  exprMNd*  Vat  tte  oVjeelof  Hm  nwifaUun  it 
dinMiidooa  miut  b«  Infmrtd  to  b«  tooli  m  art  rmaonMj  tmBkamkt 
phah  tiM  obj«ot:  iiliiM  t.  Jbninia%  S  Met.  457;  S7  Am  Dm.  lOQ^  and 

DnuM  wn  aost  stronglj  ooartnMdagAiaal  tiM  §nalort  N«it  to 
£ordi9M9  37  Am.  I>Mb  lUk 


Dh  Gobdota  v.  Barnuil 

fUO  Nbw  Tobx.  61&) 

Ci»UATSK4&  Saoiminit.  —  Bbokbb  Holdiko  OohLnnmAL 
«0T  Rbquirbd  to  Baalisb  upon  Tkbm  befOT«  Mnging  tm 
r«0OT«r  jndgment  apon  a  debt  for  the  eeeiiriiig. 

Bbokxbb.  ^  A'CunoM  or  Bbokxbb,  when  ooUatenl  eeewitiea  are  p«t  op  m 
a  margin,  and  an  aoooont  beoomea  saffieiently  rednoed  te  jeopatdiaa  i^ 
to  advertiee  and  sell  the  ooUaterala  before  prooeeding  againat  thaar  eoa- 
tomer  for  the  amount  dne  from  him,  ia  of  no  eflEeet  when  the  afeoofca  el 
the  eostomer  have  been  sold  at  his  request^  and  the  broker  ia  not 
ing  anything  for  him  upon  a  margin.  Henoe  a  brokar  may  than 
tain  an  action  for  the  balanoe  dne  him,  withoat  lirrt  rnalitii^^  «n  the 
eoUafcerala  in  his  hand. 

WiUiam  Romer  and  Stephen  S.  MarehaUj  for  the  appellant. 
Everett  P.  Wheeler,  for  the  respondent. 

Landon,  J.  The  plaintiff  was  a  stock*broker,  and  broaght 
this  action  to  recover  of  the  defendant  a  balanoe  of  accoont 
representing  the  losses  upon  the  purchase  and  sale  of  certain 
stocks  made  by  the  plaintiff  at  the  request  of  the  defendanl 
and  upon  a  margin. 

The  transactions  and  the  amount  due  the  plaintiff  upon 
upon  them  were  established  by  the  evidence,  and  the  judg^ 
ment  should  be  affirmed,  unless  errors  to  the  prejudice  of  the 
defendant  were  committed  upon  the  triaL 

It  appeared  from  the  evidence  that  during  the  pendency  of 
the  stock  transactions  in  question,  the  defendant  assigned  to 
and  deposited  with  the  plaintiff  fourteen  shares  of  the  Arms 
Horse  Palace  Car  Company's  stock  to  protect  plaintiff  from 
loss  on  the  stock  transactions.  The  defendant's  speculations 
were  unfortunate,  and  he  finally  gave  plaintiff  an  order  to  sell 
out  at  the  best  he  could  get,  and  plaintiff  did  sa  The  plain- 
tiff still  holds  the  horse  palace  car  stock. 

The  defendant  asked  the  court  to  hold,  or  to  instruct  the 
jury,  that  the  plaintiff  could  not  maintain  this  action  without 
showing  that  he  had  used  all  reasonable  means  to  realise  upon 
the  fourteen  shares  of  stock  which  he  held  as  collateral;  that 
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it  was  plaintiff*!  datj  to  advertise  and  sell  it,  and  credit  de- 
fendant  with  the  proceeds,  or  to  return  it  to  defendant  before 
this  action  was  brought.  The  court  refused  to  hold  as  re- 
quested. The  defendant  offered  to  prove  the  value  of  the  four- 
teen shares  of  stock;  the  plaintiff's  objection  to  such  proof 
iras  sustained. 

In  these  rulings  no  error  was  committed.  The  plaintiff 
lield  the  fourteen  shares  of  horse  palace  car  stock  as  coUat- 
-end  security  to  protect  him  from  loss.  There  was  no  special 
^igreement  that  the  plaintiff  should  first  realize  upon  the  col- 
lateral before  bringing  an  action  against  the  defendant  to  ro- 
•eover  the  debt  due  him,  and  therefore  the  plaintiff  was  not 
Tequired  to  realize  upon  the  collateral  before  resorting  to  this 
action:  BuUerworth  v.  Kennedy^  6  Bosw.  143;  Simth  Sea  Co.  t. 
Duncowbj  2  Strange,  919;  LawUm  v.  Newland^  2  Btark.  64; 
Eames  v.  Widdowwn^  4  Car.  &  P.  151;  Elder  v.  JZoum,  15  Wend. 
HIS;  Colebrook  on  Collateral  Securities,  136;  Jones  on  PledgeSi 
sec.  590. 

The  defendant  offered  to  prove  by  a  witness  that  it  was  the 
'Custom  of  stock-brokers,  when  collateral  security  was  put  up 
ms  a  margin,  and  the  account  became  reduced  sufficiently  to 
jeopardize  it,  to  advertise  and  sell  the  collateral  security,  and 
to  charge  his  customer  with  the  balance,  and  that  such  was 
the  usage  of  the  plaintiff,  known  to  the  defendant  at  the  time 
the  margin  was  put  up,  and  at  the  time  of  closing  the  account. 

The  court  was  justified  in  sustaining  the  objection  to  this 
•offer,  because  the  plaintiff  sold  out  defendant's  stocks  upon 
defendant's  express  order,  and  not  to  protect  himself  because 
of  a  shrinking  or  exhausted  margin.  Whatever  the  custom  of 
brokers  may  be  while  the  speculation  is  pending,  it  can  have 
no  application  to  the  broker's  right  to  recover  what  is  due  him 
jifter  he  has  carried  his  customer's  stocks  as  long  as  requested, 
And  finally  sold  them  pursuant  to  his  express  order* 

The  other  exceptions  do  not  require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 


BBODBS.-*dDLLATIBAIi    SSOVBITT  —  NsOSBSIfV    VS    RSifillB    VfOV. — 

JL  penon  holdiiig  ooUatonl  aeonritiM  u  not  boand  to  rMort  to  thMn  Iwfora 
•oiug  upon  his  piiodpftl  olaim,  but  when  that  oUlm  Is  tatiafled,  he  may  b« 
•aompeUed  to  reMitgn  or  releaso  the  ooUatendi:  WaUaee  v.  fhmtga$^  14 
ICieh.  170;  90  Am.  Deo.  S48^  and  note.  See  noto  to  MMw  v.  QtU^dmrg 
Jkmlk  S4  Ajb.  Dee.  45L 
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#»BOiOfIOV.  — Ite  BlAfH  op  IBB  PX»AXJI«|f9  VHWI  W 

IBB  Aoncv  a  BSiira  Sbbtbd  sr  Pubuoation  Imtw  the  actiim  in  a  mii 
pended  oondition.  Bad  no  prooeeding  oan  bn  tekoi  nntfl  hit  •zneotor  < 
ndmiaittiilor  it  labifeilnted  m  b  pnrty  pUtntiff  in  hii  pUne,  Bad  H 
of  Hie  ntnmioos  ie  BanMnned  as  llnofli  thepkiaiiff 
it  IB  ineffeetoiil  to  oonfer  jaiMdiBlioB  ^rwm  ^  delfwdBnlli 


John  IL  Kuhn^  for  the  appellants. 

Jmm  Mimmm^  for  the  reepondeiii. 

Bradley,  J.  The  controveray  arose  upon  the  reftisal  of  the 
defendant  to  complete  the  purchase  of  certain  land  in  the  dtj 
of  Brooklyn,  which  land  was  the  subject  of  a  contract  between 
the  parties,  whereby  the  plaintiffs  agreed  to  sell  and  convey  it 
by  full  covenant  warranty  deed  to  the  defendant,  and  the  lat- 
ter to  purchase  it  at  the  price  of  $3,360.  The  refusal  was  upon 
the  asserted  gronnd  that  the  plaintiffs  were  unable  to  convey  a 
perfect  title  to  the  premises.  The  title  of  the  plaintiffs  was 
derived  from  the  purchaser  of  the  property  on  a  sale  made  pur* 
euant  to  a  judgment  of  foreclosure  of  a  mortgage.  And  the 
ob^ction  was  founded  on  the  charge  that  such  foreclosure  sale 
was  ineffectual  to  bar  the  equity  of  redemption  of  one  Lynch, 
who  bad  the  title  subject  to  the  mortgage.  Lynch  and  hia 
wife  lesided  in  the  state  of  Louisiana.  The  action  to  foreclose 
the  mortgflce  was  commenced  by  one  Coggshall  in  November, 
1874,  by  the  service  of  the  summons  personally  upon  two  do* 
fendants  other  than  Lynch  and  his  wife.  And  in  Deoember 
following  an  order  for  service  of  the  summons  by  publication 
upon  them  was  obtained,  and  the  summons  was  published 
aoeordingly,  but  before  that  service  was  oompleted  the  plain- 
tiff in  the  action  died.  The  publication  of  the  summons, 
nevertheless,  proceeded  to  the  termination  of  the  six  weeks, 
the  time  directed  by  the  prder.  And  afterwards,  pursuant  to 
the  order  of  the  court  in  which  that  action  was  brought,  it  was 
continued  in  the  name  of  the  executrix  of  the  will  of  the  de- 
ceased  plaintiff.  The  defendants  Lynch  did  not  appear;  and 
the  decree  was  thereafter  entered,  and  the  sale  pursuant  to  it 
had.  The  question  is,  whether  the  summons  was  eflbotually 
served  upon  defendants  Lynch.  The  action,  having  been  oom* 
menced  by  the  personal  service  of  the  summons  en  the  two 
other  defendants,  was  properly  continued  in  the  namo  of  the 
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executrix  as  plaintiff:  Code,  aeo.  131;  Limrwm9  ▼•  BMtfridg$^ 
49  N.  Y.  126. 

As  tiie  requisite  time  to  effect  serrice  bj  pablioati<m  bad 
not  expired  at  the  time  of  the  death  of  the  original  plainti£E^ 
the  summons  had  not  then  been  served  upon  the  defendants 
Lynch,  and  the  court  had  acquired  no  jurisdiction  of  them, 
although  it  had  of  the  action  by  the  personal  service  of  the 
other  defendants.  But  the  efifect  of  the  death  of  the  plaintiff 
was  to  produce  a  suspeusion  of  further  proceedings  until  his 
successor  was  placed  in  that  relation  to  the  acti<m.  What  had 
been  accomplished  in  it  while  there  was  a  plaintiff  remained 
effectual,  and  when  the  executrix  became  such,  progress  in  the 
action  could  properly  be  made  from  the  place  in  the  proceed- 
ings where  the  suspension  bad  left  them:  Moar§  y.  MamUUm 
44  N.  Y.  666. 

In  that  view,  the  order  for  service  of  the  summons  by  pub- 
lication may  have  remained  available,  but  it  is  not  seen  bow 
the  four  weeks'  publication  of  the  summons  before  the  death, 
and  the  two  weeks  foUowing,  could  be  tieated  as  an  effectual 
service  upon  those  non-reeideDi  deimdants.    During  the  latter 
period  there  was  no  plaintiff,  and  in  practical  eflbet  no  action 
to  support  any  proceedings  within  that  time.    The  prior  pub- 
lication of  the  summons  was  then  an  unaccomplished  attempt 
to  serve  it.    And  to  constitute  a  service  in  that  manner,  it 
was  necessary  to  paUish  onoe  in  eadi  (^  six  saooessive  weeks 
in  the  two  designated  newspapers.    There  was,  then,  no  ser. 
vice  of  the  summons  on  those  defendants  while  the  action  in 
which  the  order  was  made  had  any  party  plaintifl^  and  for 
that  reason  it  was  in  a  suspended  oonditaon,  and  coald  not 
support  any  proceeding  then  taken  for  any  purpose  other  than 
to  continue  it  in  the  name  of  the  successor  as  such.     Before 
the  death  of  the  original  plaintiff  the  court  had  acquired  no 
)urisdiotaon  of  those  defendants.    It  eould  not  obtain  any  dur^ 
ing  the  suspension  following  his  death,  and  consequently  it 
had  no  jurisdiction  of  them  at  the  time  the  executrix  became 
plaintiff;  and  it  does  not  appear  that  their  persons  were  there- 
after  in  any  manner  brought  in  that  relation  to  the  oourt.    It 
is  suggested  that  the  situation  is  no  different  than  It  would  be 
in  case  of  an  assignment  by  a  plaintiff  during  the  pendency 
of  an  action,  but  it  may  be  seen  that  in  such  case  there  would 
c  >ntinuously  be  a  plaintiff,  and  for  tiiat  reason  not  necessarily 
^^J  legal  suspension  of  proceedings.    As  the  statutory  provis- 
ions relating  to  the  continuance  of  the  action  at  the  time  in 


642  Pboplb  v.  Wkmpul  [New  YaA^ 

qnestton  were  In  the  old  code,  no  reference  to  those  of  the  pres- 
ent code  is  called  for;  but  the  latter,  in  the  respect  under  con* 
siderationi  do  not  modify  the  role  applicable  to  the  present 
case. 

These  views  lead  to  the  conclusion  that  the  defendant  wa» 
justified  in  his  refusal  to  accept,  under  the  contract,  the  titl^ 
which  the  plain tifTs  were  able  to  conYey,  and  that  the  jndg- 
ment  should  be  affirmed.        ___ 

ABATsmiiT  ov  Aonoii  ww  Daini  e»  PXiAnmiv.  —  At  mmmm  law,  §m  aS 
aetioDS  whera  thera  wera  iwa  or  mora  plalatiih,  tha  daatti  af  aaa  of  tbaa^ 
panding  the  action,  was  an  aUatemant  ef  tba  aotions  Bamm  t.  Srotu^  T 
GraenL  421;  22  Am.  T>ea.  208.  Oaimr  t.  Oaher,  SOW.  Va.  tSQt  >•  »  «•» 
in  which  tha  aoticn  abated  by  the  death  of  tha  plaiatift  Jadieial  write  da 
■ot  ganeraUy  abate  by  tha  daath  of  a  party,  bat  it  la  atlMrwiaa  aa  ta  tha 
anginal  writi  itaiiM  T.  ^anMb  i  <^ill  *  J*  ttSi  92  Aa.  Dec 


FsoPLB  V.  Wbmplb. 

ptl  Vaw  Tons,  64a 

XAXiTioH^JuBisDiofnnu— A  CoaroaAxiox  Cbmjomb  bi  nn  Laws  m^ 
AMOOoa  Stat^  bat  doing  basinaaa  in  thia  atate^  it  ntbjeot  ta  tha  Jarii- 
diction  of  tba  offloar  whoee  duty  it  is  to  determine  and  ■wen  tiM  amooni 
of  tazee  whioh  tbaoorporationa  are  boond  ta  pay  to  tha  etale^  aad  ii  sab- 
ject  to  taxation  ea  waU  aa  a  domeetao  oorporatioa. 

Taxation  —  J vauDionoii — Tax  om  Foanev  CoaroaAnoMa.  ^  If  a  aeip^ 
ration  created  by  the  lawe  of  a  uater  stato  employs  the  whole  or  any  pert 
of  ite  capital  here,  and  thns  haa  tha  benefit  and  protection  of  tha  govern- 
ment and  laws  of  tha  state  to  the  extent  of  the  capital  so  employed, 
there  la  no  reason  why  it  should  not  be  sab)aol^  to  tba  aztsnt  of  sash 
capital,  to  tha  same  bnrdens  aad  oUigatioos  aa  a  damsatio  aorpoimtica. 
The  tax  is  imposed  for  tha  privil^e^  which  ia  extended  ta  it  by  tha  stil- 
ate,  of  doing  bnsiness  here  as  a  oorporation  and  in  its  corporate  name. 

CoNSTiTDTiOKAL  Law  ~  Rkoulatioit  OT  OomoBoa — A  Btatutb  lima* 
lira  A  Tax  upom  Oorforavioks  created  in  another  state,  tha  basis  sf 
which  is  tha  amount  or  portion  of  their  capital  in  nae  in  this  atata  ia  Ihs 
transaotioa  of  their  ordinary  business,  is  not  in  conflict  with  tba  pravl^ 
ion  of  the  constitution  of  the  United  States  conferring  upon  Congress  tha 
power  to  regulate  commerce  between  the  states.  When  the  state  per- 
mits a  foreign  corporation  to  transact  business  within  its  limits  in  ill 
corporate  name,  and  imposes  taxes  on  it  for  tha  pri¥ilag%  this  is  not  a 
regulation  of  iuterstate  commerce,  but  a  lawful  exeroiae  of  tha  power  sf 
taxation  upon  a  corporation  that  for  the  time  being  is  within  te  jaiis^ 
diction  for  that  purpose. 

WiUiam  W,  MacFarland^  for  the  appellant 
Charles  F.  Tahor^  attorney-general^  for  the  appellee. 
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O'Bbten,  J.    The  relator  is  a  oorporation  organiied  under 
the  law8  of  New  Jersey,  having  an  authorised  capital  of  five 
million  dollars,  four  million  of  which  has  been  issued.    On 
September  2,  1890,  the  comptroller  of  this  state,  in  pnrsaance 
of  chapter  861  of  the  Laws  of  1881,  fixed  and  determined  the 
amount  of  taxes  due  from  the  relator  to  the  state  for  the  three 
years  ending  November  1,  1889,  at  $2,308.42,  and  in  arriving 
at  this  result,  he  found  that  the  amount  of  its  capital  stock 
employed  by  the  relator  within  this  state  was  1100,000  for  the 
year  1887, 11,838,888  for  the  year  1888,  and  1121,212  for  the 
year  1889.    No  question  appears  to  be  made  by  the  relator  in 
regard  to  the  correctness  of  the  comptroller's  action  in  estimate 
ing  and  fixing  the  amount  of  its  capital  in  use  in  this  state, 
or  in  determining  the  amount  of  the  tax  thereon,  if  it  is  liable 
for  any  tax  at  alL    The  relator's  sole  contention  on  this  branch 
of  the  case  is,  that  it  is  not  doing  business  within  the  state,  and 
hence  is  not  within  the  statute.    If  the  relator  is  within  the 
statute,  and  the  comptroller  had  jurisdiction  to  inquire  and 
determine  whether  the  relator  was  employing  any  part  of  its 
capital  in  business  within  this  state,  and  if  so,  the  amount, 
we  do  not  understand  that  the  relator  complains  of  the  dispo* 
sition  made  of  the  facts  bearing  on  the  questions  of  value.    In 
regard  to  the  facts  bearing  on  the  question  whether  the  relator 
is  doing  business  within  this  state,  the  return  to  the  writ  of  cer- 
tiorari brought  to  review  the  action  of  the  comptroller  states 
that  it  '*  consisted  in  part  of  maintaining  a  sales  agency  in  the 
diy  of  New  York,  and  in  selling  the  product  of  its  mills  in 
this  state,  and  in  refining  crude  oil  within  this  state,  and  deliv* 
ering  the  same  to  purchasers  therein,  and  maintaining  a  depot 
or  warehouse  in  the  state  of  New  York  for  the  storage  of  its 
products  therein,  and  in  keeping  on  deposit,  in  the  banks  in 
the  city  of  New  York,  large  sums  of  money  for  the  use  of  the 
relator  and  for  the  carrying  on  of  its  business;  that  during 
the  year  1887,  nearly  forty  per  cent  of  the  total  sales  of  prod- 
ticts  by  the  relator  were  sales  made  in  the  state  of  New  York; 
and  duriDg  the  year  1888,  over  tbirty-three  and  one  third  per 
cent  of  the  total  sales  of  relator's  products  were  made  in  the 
state  of  New  York;  and  during  the  year  1889,  over  three  per 
^nt  of  its  total  sales  were  made  in  the  state  of  New  York.*^ 
It  further  appears  that  the  relator'R  business  is  the  manufao* 
ture  and  production  of  oil  from  cotton-seed,  and  refining  and 
S'^Hing  the  same.    Its  principal  oflSce  is  at  Camden,  New  Jer- 
My,  but  it  has  an  ofiice  or  agency  in  the  city  of  New  York. 
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During  tlie  Tear  1888,  it  kept  in  banks  ef  tUs  atata,  fSor  oaa  in 
the  tranaactioQ  of  ita  businenii  |lfi|124y  and  during  the  jmr 
1889,  «88»778.74.    Daring  the  thiae  yaara  for  wbidi  iba  tax 
was  asaeased,  it  told  in  thia  stata  about  one  tbkd  of  ita  whcda 
prodnct.    There  oan  be  no  doubt  that  a  corporation  eraated  bj 
the  laws  of  another  state,  but  doing  businesa  in  thia  atate,  is 
subject  to  the  jurisdiction  of  the  officer  whose  duty  it  ia,  under 
the  act  of  1881,  to  determine  and  assess  the  amount  of  tazea 
which  corporationa  are  bound  to  pay  to  the  atate,  and  ia  anln 
ject  to  taxation  ss  well  as  a  domestio  corporation.    The  basis 
of  the  tax  ia  the  amount  or  portion  of  its  capital  in  use  here  in 
the  transaction  of  its  ordinary  business.    How  much  that  maj 
be  in  any  particular  case  is  generally  a  question  of  fact,  to  ba 
determined  by  the  comptroller  under  the  proceduie  pointed 
out  by  the  statute.    There  is  no  injustice  or  hardship  in  aneh 
a  law.    If  a  foreign  corporation  or  a  corporation  created  by  tbs 
laws  of  a  sister  state  employs  the  whole  or  a  portion  of  ita  cap* 
ital  here,  and  thus  haa  the  benefit  and  protection  of  the  gov* 
emment  and  lawa  of  the  state  to  the  extent  of  the  oajatal  aa 
employed,  there  is  no  reason  why  it  should  not  be  subjected, 
to  the  extent  of  the  capital  so  employed,  to  the  same  bordena 
and  obligations  as  a  domestic  corporation*    The  tax  ia  not 
imposed  upon  its  property,  but  for  the  privilege  whioh  ia  ex- 
tended to  it  by  the  state  of  doing  busineaa  hare  aa  a  oorporac 
tion  and  in  its  corporate  name.    Sinoe  the  statute  haa  beea 
amended  so  aa  to  make  the  amount  of  capital  used  in  thia 
state  the  basis  of  the  tax,  the  amount  of  businesa  tmnaaeted 
here  is  of  much  less  importance  than  formerly.    If  bni  a  ynrj 
email  part  of  the  corporate  business  ia  done  heie^  and  bnt  a 
small  part  of  the  capital  employed  here,  then  the  tax  ia  oorre- 
apondingly  light    The  facta  in  thif  case  ahov  that  daring  the 
year  for  which  the  assessment  waa  made,  the  relator  employed 
a  portion  of  its  capital  and  coad  ucted  a  substantf  al  part  of  ita 
business  operations  within  thia  statf)  and  that  waa  enongh  ta 
subject  it  to  the  obligation  to  defray  some  part  of  the  pnbUe 
burdena    The  statute  in  question,  in  its  ai^ication  to  oorpt^ 
rations  created  by  the  laws  of  another  state  and  doing  bust* 
ness  here,  has  been  frequently  construed  by  thia  coort,  and  the 
principlea  applicable  to  such  cases  stated.    The  &ets  of  this 
case  bring  it  within  the  rule  of  liability  enunciated  in  these 
cases:  People  v.  Equitable  Triiet  Co,,  96  N.  Y.  887;  People  ^ 
Horn  SUver  Mining  Co.,  105  N.  Y.  76;  PeopU  y.  Wemple^  129 
N.  Y.  5*o. 
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The  statute  under  which  the  tax  in  qneetion  wm  inpoeed  ia 
not  in  oonflict  with  the  provisione  of  the  federal  eonstitation. 
irliich  oonfen  npon  Congreie  the  exeloaiye  power  to  regulate 
eommerce  between  the  states*    Though  the  relator  ia  a  New 
Jersey  corporatiou,  ite  principal  manufacturing  operations  are 
carried  on  in  the  southern  or  cotten*producing  stetes.    For 
the  purpose  of  disposing  of  ite  product,  it  is  necessary  or  coo"* 
venient  te  esteblish  and  keep  an  agency  in  the  city  of  New 
York,  and  to  employ  some  part  of  ite  capital  here,  though  it 
may  be  a  comparatively  small  part,  and  to  sell  a  considerable 
IMurt  of  the  product  of  ite  factories  here.    All  this  it  does  in  ite 
oorporate  name  and  character.    The  stete  has  the  power  to 
exclude  corporations  of  other  stetes  from  doing  business  within 
its  jurisdiction.    If,  however,  it  permite  them  to  come  here 
and  transact  their  business,  it  may  impose  a  tax  upon  them  for 
this  privilege,  and  this  is  not  a  regulation  by  the  state  of  inter- 
state commerce,  but  a  lawful  exercise  of  the  power  of  taxation 
open  corporate  bodies  that  for  the  time  being  are  within  ite 
jurisdiction  for  that  purpose.    If  the  contention  of  the  learned 
counsel  for  the  relator  should  prevail,  then  any  manufacturing 
corporation  in  other  stetes,  or  even  in  a  foreign  country,  could 
come  here  and  esteblish  an  office  or  agency,  and  transact  a  part, 
or  even  the  whole,  of  ite  business  here,  and  escape  texation 
entirely,  upon  the  ground  that  it  was  engaged  in  selling  some 
part  of  ite  product  in  other  stetes  or  in  foreign  countries,  and 
therefore  was  engaged  in  interstete  or  foreign  commerce, 
within  the  meaning  of  the  federal  constitution.    The  com- 
mercial clause  of  the  federal  constitution  does  not  preclude 
the  stetes  from  exercising  the  power  of  texation  in  such  a  case 
aa  is  disclosed  by  this  record.    The  cases  in  which  stetutee 
cnaoted  by  the  states  have  been  held  invalid  as  regulations  of 
commerce  were   stated   by  Mr.  Justice  Field  in  Sherlock  v. 
Ailing^  98  XJ.  8.  102.    As  those  legislative  acts  which  ^  in^ 
posed  a  tex  upon  some  instrument  or  subject  of  commerce, 
or  exaoted  a  license  fee  from  parties  engaged  in  commercial 
pursuits,  or  created  an  impediment  to  the  free  navigation  of 
some  public  waters,  or  prescribe  conditions  in  accordance  with 
which  commerce  in  particular  articles,  or  between  particular 
places,  was  required  to  be  conducted.''    They  are  all  oases 
which  operate  directly  upon  commerce.    In  another  part  of  the 
same  opinion  the  learned  judge  explains  the  scope  and  meai^ 
lag  of  the  provision  conferring  upon  Congress  exclusive  power 
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to  regulata  ootnmerce.  '^  la  cou&rriug  upon  CoDgreea  the  regr 
olation  of  commerce,  it  was  never  intended  to  cut  the  etates  off 
from  legislating  on  all  subjects  relating  to  the  health,  life,  and 
safety  of  its  citisens,  though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.  Legislation  in  a  great 
variety  of  ways  may  affect  commerce,  and  persons  engaged  in 
it,  without  constituting  a  regulation  of  it,  within  the  meaning 
of  the  constitution."  The  only  limitation  upon  the  power  of  a 
state  to  exclude  a  foreign  corporation  from  doing  business 
within  its  limits,  or  to  exact  conditions  for  such  a  privilegCt 
arises  where  the  corporation  is  in  the  employ  of  the  federal 
government,  or  where  its  business  is  strictly  commerce,  inter- 
state or  foreign:  Pemacola  Td.  Co.  v.  fTsftem  Thion  Td.  Ce., 
96  n.  8.  12;  Pewbina  etc  Mining  Oo.  v.  Peanaylvania^  125 
U.  8.  181,  190. 

The  cases  are  numerous  in  the  highest  federal  court  where 
legislation  such  as  that  now  under  consideration  has  been 
held  to  be  valid,  and  none  of  the  cases  cited  by  the  learned 
counsel  for  the  relator  hold  that  a  state  statute  imposing  a  tax 
upon  a  manufacturing  corporation  of  another  state  for  the 
privilege  of  doing  business  here  is  invalid:  State  Freight  Tax 
Caeee,  15  WalL  232;  State  Tax  on  (Trots  Reeeipte,  16  WalL  284; 
Ddaioare  R.  R.  Tax  Case,  18  WalL  208;  Erie  B?y  Co.  v.  Pennoylr 
vania,  21  Wall.  492;  Philadelphia  Fire  Asi'n  y.New  York,  119 
U.  8.  119;  Smith  v.  Alabama,  124  U.  8.  482;  Home  Ine.  Co.  v. 
New  York,  134  U.  8.  599;  Marye  v.  Baltimore  and  Ohio  R.  JL, 
127  U.  8.  123.  The  property  of  a  foreign  corporation  engaged 
in  foreign  or  interstate  commerce  may  be  taxed  equally  with 
like  property  of  a  domestic  corporation  engaged  in  the  same 
business;  but  a  tax  or  other  burden  imposed  upon  the  prop- 
erty of  either  corporation  because  it  is  used  to  carry  on  thai 
commerce,  or  upon  the  transportation  of  persons  or  property, 
or  for  the  navigation  of  the  public  waters  over  which  the 
transportation  is  made,  is  invalid  and  void,  as  interference 
with  and  obstruction  of  the  power  of  Congress  in  the  regula- 
tion of  commerce:  Oloueeetsr  Ferry  Co.  v.  Penneylvaniaf  Hi 
U.  8.  211. 

The  obligation  imposed  upon  the  relator  by  the  act  of  1881^ 
to  pay  a  tax  to  the  state  treasury  as  a  condition  of  eigoying 
the  privilege  of  transacting  business  heT%  does  not,  in  oar 
opinion,  conflict  with  any  provision  of  the  federal  constitution,. 

The  judgment  of  the  general  term  should  be  affirmed, 
with 
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IimwxAVB  Coioouo^  OovsnTUTXoirALiTT  Of  Stati  Kmolations  of.  — 
OfiwiflfMifoMf  /Viirfiipwi.  — Om  of  tho  powers  oonfenod  vpon  the  GongMn  of 
the  Uidtod  MkIm  by  iMtioB  •  of  wftido  1  of  «Im  MtioDAl  ooBtlllotioB  it  «b^ 
•I  regulating  ooouatroe  **  with  foveiga  aotioiii^  and  omong  the  eeronl  tlMt% 
mad  with  tlM  Xodiaa  ttiboo.**    Among  the  limitatMNie  oi  the  powera  of  the  ia- 
dMdiial  etateo  eontained  in  Motion  10  of  the  same  artiole  wr%  ^  that  no  state 
•hall,  without  tlie  eoneent  of  the  Congreti,  laj  any  inipoets  or  dnties  on  irn* 
porta  or  ezporti^  exoept  iiiiat  may  be  abaolntely  neoaeiary  tar  exeonting  ite 
inopeotioo  law%  and  the  net  prodooe  ol  all  dotiea  and  impoeta  laid  by  a^y 
atato  oa  importi  or  exports  ahall  be  for  the  nee  of  the  treasury  of  the  United 
Statee^  and  all  aiidh  laws  ahall  be  snbjeot  to  the  reTision  and  control  of  Con- 
greoi^*^  and  **  no  etate  shall,  withont  tiie  eonsent  of  Congress*  lay  any  duty 
on  tonnagow*    The  objeot  of  this  note  is  to  aid  in  determining  what  legisla* 
tion  on  tho  part  of  the  states  may  be  disregarded  and  pronoonoed  invalid* 
either  baoanao  it  b  npon  a  snbjeot  committed  to  Congress  by  section  9.  or 
upon  whidh  tiie  states  are  expressly  forbidden  to  act  by  section  10;  in  other 
wordi^  in  determining  what  state  legislation  is  invalid  for  the  reason  that  it 
interferea  with  interstate  oommeroe  or  with  commerce  with  a  foreign  nation* 
Omeurrmii  AuAarMif  qf  Ckmgrtm  cutd  qf  Ms  8taU  LegidatwrtB.  —  One  of  the 
aMat  diffionlt  qaestioos  to  decide.  waa»  whether  or  not  the  danses  of  the  con* 
stitntion  wMoh  we  have  quoted  left  any  concurrent  power  in  the  states  over 
the  sabjeota  to  which  thoee  danses  relate.    With  respect  to  the  prohibitions 
mentioned  in  seetton  10,  there  oould  be  no  doubt  that  they  excluded  or  aa- 
anllod  all  afeate  notion  exoept  upon  the  eonditiona  there  preecribed.    But  the 
power  giTon  Congress  by  section  8,  **to  regulate  oommeroe  with  foreign  na- 
tions, and  amoog  the  sereral  states,  and  with  the  Indian  tribes, "  is  not  in 
terms  exdoaiTOi  and  if  the  power  of  the  states  to  act  upon  the  same  snbjeot 
li  exoluded,  or  to  the  extent  to  which  it  is  excluded,  the  exdusion  results 
from  tiio  impossibility  of  there  existing  two  soTcreigns  having  at  the  same 
time  the  right  to  r^guUte  and  oontrol  the  same  subject-matter.    There  ean 
norer  have  boon  any  reasonable  doubt  that  when  Congress  exeroised  to  any 
axtsnt  the  power  given  it  to  regulate  commerce,  whatever  it  did  within  the 
Hndts  of  the  power  ooneeded  to  it  was  paramount  to  any  state  action  and 
beyond  tiio  reaoh  of  any  state  annulment.    But  many  regulations  which 
directly  or  indireetly  albet  oommeroe  with  foreign  nations  or  among  the 
seversl  states  may  be  enacted  which  do  not  conflict  with  any  pre-existing 
regulation  of  oonuneroe^  and  against  the  policy  of  which  the  national  legisla- 
ture haa  never  spoken.    Do  these  regulations  remain  In  force  until  the  na- 
tional legldataio  preeoribee  some  rule  inconsistent  with  them  T  or  does  the 
more  grant  of  the  power  to  Congress  exdude  all  state  aotion,  whether  Con- 
grsos  thinks  proper  to  exoroise  its  powera  or  not?  • ''  The  doctrine  now  firmly 
established  is^  that  whore  the  snbjeot  upon  whioh  Congress  can  act  under  its 
eommeroial  power  is  local  in  its  nature  or  sphere  of  operation,  such  as  harbor 
pilotage,  the  improvement  of  hatbor%  the  establishment  of  beacons  and  buoys 
to  guide  Toesels  in  and  out  of  port^  tiie  construction  of  bridges  over  navigable 
rivsr^  the  erection  of  wharves^  piers,  and  docks,  and  the  like^  which  can  be 
properly  regulated  only  by  special  provisions  adapted  to  thdr  localities,  the 
«^ta  can  aet  until  Congress  interferea  and  supersedes  its  authority;  but  where 
the  snbjeot  io  national  in  its  diaraoter,  and  admits  and  requiree  uniformity 
«f  togulation,  afiboting  alike  all  the  states,  such  aa  transportatioB  between 
the  statssb  indading  the  importation  of  goods  from  ens  state  into  another, 
Ooogrsss  oan  alone  not  upon  it  and  provide  the  needed  tegnlations.    Tho 
>hssncs  sf  any  law  of  Oongress  on  the  snVIoot  is  equivalsnt  to  its  deolaration 
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Owl  •OBMtfw  Ib  lliftt  iMfttor  ibdl  iM  fm.    Thai  tiw  abnaoi  of 

•i  tofaitentoto  owaaww  wiMi  nimwmw  to  a^r  pvtMlw  isbjot*  ii 

•(fe  o  dtdwatioii  thsl  tht  importation  of  tluit  arttelo  ato  tiM  steto*  ahafl  bo 

iMMtriotod  "i  ANOflMBiT.CMea0O«C6iryC^tltfU.&Wri  Ltit^T.  Sardm^ 

im  V.  &  I08|  WeUmi  w.  8taU  ^  Mmmari.  91  U.  a  S7B|  Cbml^  ^  JMdi  v. 

AnWl  IQf  U.  &  601;  Aw^«  IFiMiiyloii  ete.  it  &  Obw,  100  H.  a  S79s  91 

An.  8t  Hop.  660. 

Goosldoruig  tho  objoetlons  modo  to  a  ttatoto  of  tbo  oiAto  of  Iffiwr—ipin,  po^ 
▼iding  for  tho  improrooioat  of  tho  riror,  harbor,  and  bay  of  Mobilo,  Ifr.  Ja» 
tioe  Field,  speaking  for  tho  oaproino  ooort  of  tho  United  StatM^  nids  "Tho 
objeotion  that  tho  law  of  tho  state,  in  aothoriang  tho  improTomoai  of  tbo 
harbor  of  Mobile,  trenohos  npon  tho  oommoroial  powor  of  Goagreaiy  ooBaaMa 
an  exolnsion  of  state  authority  from  all  sabjoots  in  rolatiott  to  whioli  that 
powor  may  bo  oxoroised,  not  warranted  by  tiio  adjndioationt  of  this  ooorl^ 
notwithstanding  tho  strong  ezprerisions  nJiod  by  somo  of  its  Jodgoo.     Tha4 
power  is  indeed  without  limitation*    It  authorises  Oongrosa  to  proseribo  tho 
oonditions  upon  whioh  oommer<  •  in  all  its  forms  shall  be  oondnoted  between 
our  oitisens  and  tho  dtiaens  or  subjaots  of  other  ooontriea,  and  betwoon  citiBons 
of  tho  several  states,  and  to  adopt  measures  to  promote  its  growth  and  inaoro  its 
safety.  And  as  oommorce  embraces  navigation,  the  improToment  of  harboimand 
bays  along  our  ooast,  and  of  navigable  rivers  within  tho  states  oonnoeting  with 
them,  falls  within  the  power.    The  subjeets,  indeed,  upon  whioh  Congross 
oan  act  under  this  power  are  of  infinite  variety,  requiring  for  their  snoooosfol 
management  different  plans  or  modes  of  troatmont.    Some  of  them  aro  na- 
tional in  their  oharaotor,  and  admit  and  require  uniformity  in  thoir  regula- 
tion, affecting  alike  all  tho  states;  others  are  local,  or  are  mere  aide  to 
commerce,  and  oan  only  bo  properly  regulated  by  provisions  adapted  to  their 
special  oironmstanoes  and  looalitiss.    Of  tho  former  olasa  may  bo  mentionod 
all  that  portion  of  commeroe  with  foreign  countries  or  between  tho  atates 
whioh  oonsiits  in  the  transportation,  purchase,  sale,  and  exchange  of  oom- 
modities.    Here  there  can,  of  necessity,  bo  only  one  system  or  plan  of  rogn- 
lations,  and  that  Congress  alone  oan  proscribe.     Its  non-action  in  sndi  rsens^ 
with  respect  to  any  partionlar  commodity  or  mode  of  transportation,  in  a 
declaration  of  its  purpose  that  ^he  oommeroo  in  that  oommodity  or  by  that 
means  of  transportation  shall  be  free.    There  would  otherwise  bo  no  aoouriljy 
against  conflicting  regulations  of  different  states,  each  disoriminating  in  favor 
of  its  own  products  and  citiaena,  and  against  tho  products  and  oitiaena  of 
other  states.     And  it  is  a  matter  of  public  history  that  tho  object  of  vesting 
fai  Congress  the  power  to  regulate  oommeroo  with  foreign  nations  and  among 
the  states  was  to  insure  uniformity  of  regulation  against  conflicting  and  dir 
oriminating  state  legisUtion  "i  Mobile  OomU^  v.  KimbaU,  102  U.  &  606. 

There  may,  in  some  instances,  be  a  difficulty  in  determining  whether  tba 
regulation  in  question  ii  upon  a  subjeet  '*  national  in  its  character,"  and 
whioh  "admits  and  requires  uniformity  of  roguUtion,  affecting  alike  all  tho 
atates  "i  but  if  it  is  ascertained  to  belong  to  that  dass,  then  it  is  now  ostab- 
lishod  that  it  must  be  disregarded.  "  As  the  grant  of  power  to  regulate  com- 
merce among  the  states,  so  far  as  one  system  is  required,  is  oxcbiaiTO^  tha 
atates  cannot  exercise  that  power  without  the  consent  of  Congress,  and  la  tho 
absence  of  legislation,  it  ii  left  for  the  courts  to  determine  when  state  aotiaa 
does  or  does  not  amount  to  suoh  exercise;  or  in  other  words,  what  is  or  is  not 
a  rsgulation  of  suoh  commerce.  When  that  is  determined,  the  controversy 
tl  at  an  end  **:  Zeuy  v.  Hardin,  135  U.  S.  lOa 

Bptaking  upon  the  same  topic,  Hdr.  Justice  Bradley,  in  Brotan  v.  Houston^ 
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114  IT.  S.  69S»  «aM:  ^  The  pow«r  to  ngvUto  oonmarot  MMag  llii  mvmniI 

is  fpraoted  to  GongrMi  in  tormt  m  aliMlato  m  It  ftbt  pofirar  to  ragolttto 

"wMk  foreign  oatioiM.    If  ool  la  ttU  mpwto  an  «Eel««iTe  poww,  if 

Vi  the  ab— nee  of  eoogrttuoiuU  a«lioa  the  states  may  eontiiMie  to  regulate 

tftattera  of  IooaI  interest  onlj  inoideiitallj  affecting  foreign  and  interstate 

bommeree,  otkoIi  as  pilots,  wharves,  harbors,  roads,  bridges,  tolls,  freighti, 

«e%e.»  stin,  aooording  to  the  mis  laid  down  in  Oookjf  t.  Board  of  Wardena,  12 

How.  S19»  tho  power  of  Congress  is  exolasiTS  whereTer  the  maitor  is  national 

in  tto  oharmottor,  or  admits  of  one  nniform  system  or  plan  of  rsgnlat&on;  and 

in  oortotfnly  no  far  exdvsiTe  that  no  stoto  has  power  to  make  any  law  or  regn* 

latioa  irhioh   will  affsot  the  free  and  nnrsstrained  intereonrse  and  trade 

^etwooa  tiM  states,  aa  Oongresi  has  left  it^  or  whidi  will  impose  any  dis- 

oriminating  Imrden  or  tox  npon  the  citizens  or  products  of  other  statss  com- 

ing  <kr  broaght  witiiin  ito  jnrmdiotion.    All  laws  and  regulations  ars  restrioti  ve 

nf  n&tatml  freedom  to  some  extent,  and  where  no  rsgnlation  is  imposed  by 

the  gov^on&ment  which  has  the  exdasiTc  power  to  regnlate,  it  is  an  indication 

of  ito  will  thst  the  matter  Miall  be  left  free.    So  long  as  Oongress  does  not 

pane  any  law  to  regnlate  oommeroe  among  the  ssTeiml  stotss,  it  thereby  indi- 

oatos  its  will  that  that  commerce  shall  be  free  and  nntrammeledi  and  any 

rognlation  of  the  subject  by  the  states  is  repugnant  to  such  freedom.  " 

Tho  following  stote  regulations  have  been  held  to  affect  matters  national 
In  tlioir  oharaeter,  and  admitting  and  requiring  uniformity  of  regulation,  and 
^eroforo  to  be  iuTalid,  though  not  in  conflict  with  any  regulation  prescribed 
by  Gongrnas:  Imposing  taxes  on  any  passenger  from  a  foreign  country  landing 
St  s  port  of  thn  stete:  Pwpie  r.  Compagnie  Oenerak,  107  U.  8.  69;  prohibit- 
ing oommon  carriers  from  bringing  intoxicating  liqumv  from  any  other  stote 
or  territory  without  first  being  furnished  with  a  certificate  as  prescribed 
In  the  stotostatote:  Bamnanr.OhkagoSN,  W.  BaUwa^,  125  U.  B.  606;  eiaot* 
ing  the  payment  of  a  spedfio  sum  per  week  or  month  from  all  persons  ssUing 
merehandise  by  sample:  RMimw,  Shelby  Taaamg  Diiiriett  120  U.  &  493;  taxing 
freight  transported  from  stote  to  steto:  State  Freight  Tax  Caeee,  15  Wall.  282; 
granting  exolusire  righto  to  estoblish  and  maintoin  electric  tolegraph  lines; 
Penaaeola  TeL  Co.  r.  If.  U.  Tek  Ox,  96  U.  8.  1;  or  tonsTigato  all  the  waters 
within  the  jurisdiction  of  the  stotes,  with  boato  mored  by  fire  er  steam:  Cfilh 
tonsT.  Ogden,  9  Wheat.  1;  requiring  all  persons  engaged  in  the  trsnsportotion 
of  passengers  among  the  stotes  to  giro  all  persons  trareling  within  the  stote, 
upon  Tcesels  employed  in  such  business,  equal  righto  and  privileges  in  all 
parte  of  the  vessel,  without  diitinotion  on  account  of  race  or  color:  HaU  t. 
i>e  Ouir,  96  U.  8. 486;  imposing  a  tax  on  the  gross  receipte  of  railroads  for  the 
carriage  of  freight  and  passengers  Intd^  out  o^  or  through  the  stoto:  Fargo  v. 
Michigan,  121  U,  8.  280;  or  upon  the  gross  receipte  of  a  steamship  company, 
derived  from  the  transportotion  of  persons  and  property  by  sea  betweeu  dif- 
ferent stotes:  PhiUuMphia  S.  8.  Oo.  v.  Pmmeglvania,  122  U.  a  326.    Various 
other  regulations  of  the  character  here  under  consideration  are  referred  to  in 
other  parte  of  this  note,  under  appropriato  headings.    The  views  ultimately 
prevailing  in  the  supreme  court  of  the  United  Stotes  upon  this  subject  were 
first  most  distinctly  promulgated  by  Judge  Curtis  i^  his  opinion  in  Oooley  v. 
Board  qf  Wardene^  12  How.  318,  in  which  he  said:  "  The  diversities  of  opnion, 
tiisrefore,  whioh  have  exieted  upon  this  subject,  have  arisen  from  the  different 
views  taken  of  the  nators  of  this  power.    Bat  when  the  nature  of  a  power 
like  this  ii  spoken  of^  when  it  is  said  that  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Coagress,  it  must  be  intended  to 
nfer  to  the  snbjecte  of  that  power,  aad  to  say  they  are  of  such  a  natore  aa 
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io  ro^fn  exehuif*  UgUftlloft  by  Oongrnm  Kow,  fh« 
oommOToe  emlmuM  a  tmI  fldd,  eontiliiliig  aot  ooly  mMiy,  iNit  aMUwallii^jF 
TAriont,  labjaeli^  quto  uilike  fa  UuAt  natnrai  mom  impantivtsSy  dainsadiBg 
a  single  nuifoan  rule,  operatiiiff  aqoallj  on  the  oomnMrao  o<  ibm  CJaitod  Stetai 
in  every  port;  and  Mine,  like  Um  subjeei  now  in  ^nmtion,  m  impemtivfliy 
demanding  that  direntty  which  alooe  can  meet  the  looal  neoeerities  of  nnTi- 
gation.  Bither  aheolntely  in  aflhv  er  deny  that  Hm  natore  off  tiiis  power 
reqairet  ezclntire  legislatioa  by  Oongreaa  ia  to  leee  fight  of  the  nntvro  of 
the  sabjecti  of  this  power,  and  to  aawrt^  eonoeming  all  of  thom,  what  li 
really  applioable  bnt  to  a  part  Whatover  rabjects  of  thia  power  are  in  tbeir 
nature  national,  or  admit  only  of  one  nniform  eystem  or  plan  of  regolatim^ 
may  jnttly  be  eaid  to  be  of  raoh  a  nature  as  to  require  ezdusiTo  legialntton 
by  Oongreai.'* 

The  ulttmato  riewa  of  the  tupreoie  ooort  upon  tbh  aabjoeti  tc^tiier  wiik 
the  authoritiee  supporting  them,  are  well  repreeented  by  the  following  eztraol 
from  tiie  opinion  of  Mr.  Jostioe  Bradley,  speaking  for  the  oonrt  in  ^o66tns  t. 
SheUfy  Taxing  Dijt,  120  U.  8. 492:  «•  1.  The  eonstitotion  of  the  United  Stntai  - 
baring  gtren  to  Congress  the  power  to  regulate  eommeree,  not  only  with  fst^ 
eign  nations,  bnt  among  the  ssToral  states,  that  power  is  necessarily  mmeimaiwm 
whenever  the  subjects  of  it  are  national  in  their  character,  or  adnut  ooly  el 
one  uniform  system  or  plan  of  regulation.    This  was  decided  in  the  onse  of 
(hoieg  T.  Board  ^f  Wardemqftke  Pari  qf  Philadelj^iia,  12  How.  299,  S19,  and 
was  Tirtaally  inrolved  in  the  case  of  Olbbona  v.  Ogden,  9  Wheal  1,  and  hae 
been  confirmed  in  many  subsequent  case%  amongst  others  in  Browm  t.  Magjf* 
land,  12  Wheat.  419;  Th»  Panenger  Oom^  7  How.  283;  OrcmdaU  t.  Nevtkim^ 
6  Wall  85, 42;  Ward  ▼.  Maryland.  12  Wall.  418,  430;  Siate  Freight  Tax  GaaoK 
15  Wall  232,  279;  Henderson  r.  Majfor  of  New  York,  92  U.  a  259,  272;  i^rif- 
food  Ob.  T.  JTiiMfi,  95  U.  8.  455,  469;  MolOe  r.  Kimhail.  102  U.  &  601,  aOVf 
Olowseteer  ^rrp  Cx  r.  Petm^hania,  114  U.  a  196,  203;  Wabaak  etc  ttf  Om. 
T.  lUinoU,  118  U.  a  557.    2.   Another  established  dootrine  of  this  oonrt  isw 
that  where  the  power  of  Congress  to  regulate  is  exclusive,  the  failure  of  Coa- 
greas  to  make  express  regulations  indicates  its  will  that  the  subject  shall  be 
left  free  from  any  restrictions  or  impositions;  and  any  regulation  of  the  snb- 
ject  by  the  states,  except  in  matters  of  local  concern  only,  as  hereafter  men- 
tioned, is  repugnant  to  such  freedom.    This  was  held  by  Mr.  Justice  Johnson 
in  Oibboni  v.  Ogden,  9  Wheat.  1,  222;  by  Mr.  Justice  Grier  in  the  Passengtr 
Cattes,  7  How.  283,  462,  and  has  been  affirmed  in  subsequent  cases:  Stai§ 
Freight  Tax  Cases,  15  Wall.  232,  279;  Railroad  Co.  t.  JIusen,  95  0.  a  465^ 
469;   HTelkm  v.  Missouri,  91  U.  S.  275,  282;  MobiU  v.  KxmbaO,  102  XT.  a  691« 
697;  Brown  r.  Houston,  114  U.  S.  622;  631;   WalUng  r.  Michigan,  116  U.  a 
446,  455;  Piekard  v.  Pullman  Southern  Car  Co.,  117  U.  8.  84;   HTabash  sto, 
R'y  Co.  T.  IlUnois,  118  U.  a  557.    &   It  is  also  an  established  principle,  aa 
already  indicated,  that  the  only  way  in  which  commerce  between  the  statso 
can  be  legitimately  affected  by  state  laws  is,  when,  by  Tirtoe  of  ita  polioe 
power,  and  ita  jurisdiction  over  persons  and  property  within  ite  limita,  a 
state  provides  for  the  security  of  the  lives,  limbs,  health,  and  comfort  of  per^ 
son«  and  the  protection  of  property;  or  when  it  does  those  things  which  may 
otherwise  incidentally  affect  commerce,  such  as  the  establishment  and  regn> 
lation  of  highways,  canals,  railroads,  wharves,  ferries,  and  other  commercial 
facilities;  the  passage  of  inspection  laws  to  secure  the  due  quality  and  meas* 
ure  of  producta  and  commodities;  the  passage  of  laws  to  regulate  or  rsatriot 
the  sale  of  articles  deemed  in  jar  ions  to  the  health  or  morals  of  the  comma* 
nity ;  the  imposition  of  taxes  upon  persons  residing  within  the  state  or  belonf> 
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to  Hi  popnlfttioB,  and  npon  aTooatioiii  and  employ  oMiiti  panned  therein, 

direoUj  oonneoted  with  foreign  or  intentnto  oommeroe,  or  with  lomo 

employmont  or  InuinoM  ezeroiaod  nnder  anthoiity  of  the  eonatitatlon 

mod  laws  of  tho  United  Statee;  and  the  impoaituMi  of  tazea  npon  all  property 

^vrithin  the  etate  mingled  with  and  forming  part  of  the  great  mass  of  prop* 

erfcy  therein.    Bat  in  making  anoh  internal  regalatbni»  a  etate  oannot  impoeo 

tezes  upon  persona  paedng  throngh  the  etate,  or  eoming  into  it  merely  for 

m  tomponury  purpose,  especially  if  oonneoted  with  interstate  or  foreign  oom* 

meroe;  nor  oan  it  impose  snoh  taxes  npon  property  imported  into  the  stata 

from  abroad  or  from  another  state,  and  not  yet  beoome  part  of  the  oommon 

mass  of  property  therein;  and  no  discrimination  oan  be  made,  by  any  snoh 

vegnlations,  adversely  to  the  persons  or  property  of  other  states;  and  no  reg^ 

vlataoos  oaa  be  made  directly  affecting  interstate  oommeroe.     Any  taxation 

or  regulation  of  the  latter  character  wonld  be  an  nnaathorixed  interference 

with  the  power  given  to  Congress  over  the  sabjeck" 

Among  the  state  regulations  incidentally  affecting  interstate  commerce, 
wlkieh  have  been  held  to  be  enforoeable  and  valid,  on  the  ground  that  they 
were  local  rather  than  national  in  their  scope  and  object,  or  related  generally 
to  the  rightSy  duties,  and  liabilities  of  dtiaens,  and  affected  the  operationa 
•f  foreign  or  interstate  oommeroe  <mly  indirectly  or  remotely,  are  the  follow- 
ing: Statutes  creating  liabilities  for  marine  torts,  and  permitting  their  enforce- 
mont  after  the  death  of  the  person  injured:  Skaiock  v.  AUing^  93  U.  S.  99| 
SUawhoai  Gk  v.  Oha^e^  16  WalL  622;  or  prohibiting  the  floating  of  looae  saw* 
logs  in  a  navigable  river  within  the  state^  "  without  the  same  being  rafted  or 
Joined  together  or  indoeed  in  boats,  and  under  the  control,  anpervision,  and 
pQotage  of  men  especially  placed  in  charge  of  the  same  and  aotnally  thereoa  "s 
Craig  v.  KUn^  6S  Pa.  St  390.  Other  local  regulations  which  are  permitted 
to  incidentally  affect  interstate  and  foreign  eommeroe  are  mentioned  in  dif* 
ferent  parte  of  thSa  note,  the  principal  of  which  may  be  f onnd  nnder  the 
beading^  ''Navigation— Rivers,  Obstmotion  ol,"  ''Ferriee,"  ''Wharfage 
Tees,"  "Pilots  and  their  Charges,**  "Regulation  of  Common  Carriers,** 
^The  Pdioe  Power  and  Interstate  Oommeroe,"  "Quarantine  Laws,"  eto. 

^ete  SiAjetU  mad  InttrummUakUei  ^Oommeree,  —The  power  given  to  Cm^ 
grsos  to  regulate  oommeroe  ia  not  reetrieted  to  eommeroe  and  its  instm- 
aentalitiea  existing  at  the  time  ol  the  adoption  of  the  eonstitntion,  bnt 
OKtends  to  all  anbjects  of  eommeroe  and  all  meana  of  carrying  it  on,  whether 
known  or  antioipated  when  the  eonstitntion  waa  adopted  or  not.  Hence^ 
tiiongh  an  invention  is  recent,  yet  if  it,  as  in  the  ease  of  the  eleotrio  telegraph, 
baeomes  one  of  the  instrumentalities  of  oonunero%  any  atale  regulation  of  it, 
or  of  ite  nae  which  amounts  to  a  regulation  of  eommeroe^  is  prohibitedt  Peaeo- 
eoia  reL  Cbb  V.  Wettem  Unkm  TtL  Odw,  96  U.  8.  1|  SaUermm  v.  Western 
Unkm  2V2.  Co.,  127  U.  8.  411;  Weatem  Unkm  T$L  Oo^  v.  AOamik  TdL  Co.,  6 
Nov.  102;  rofai  V.  MUMomhee.  10  Wall  497. 

Wkai  k  CboMuree.  —  "  Commerce  undoubtedly  is  trafllo,  bnt  it  is  somethinf 
■MTOt  it  is  interoonrssk  It  deeoribee  the  eommeroial  interoonrae  between 
aationa  and  parts  of  nations,  in  all  its  branchee,  and  is  regulated  by  pro> 
scribing  rules  for  eanying  on  that  intercourse**;  and  it  therefore  indudea 
Bavigatioo  by  or  throngh  which  oommeroe  is  carried  on  between  two  or  more 
itatee  or  with  a  foreign  nation:  O&tbtm  v.  Ogdem,  9  Wheat  1;  Moarr.  Vecmle, 
t2Ma,  S43;  62  Am.  Dea  666;  Vmuie  w.  Moor,  14  How.  668.  "Commerce  ia 
a  tsm  of  the  largest  import  It  oomprehenda  interoonrae  for  the  purpoeee  of 
tiade  in  any  and  all  its  forms,  including  transportation,  purchase,  sale,  and 
aiehange  of  commodities  between  the  oitiaena  of  our  conntiy  and  the 
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or  itiT)]eo€i  of  otbar  ooantrio^  or  liotwoon  mtiseno  of  AiflbtoBt  oteftao.  IW 
power  to  ragnlato  it  ombroow  oD  Um  instraiBOiili  by  wlikli  oooh 
#1*7  bo  oonduotod't  rotes t.  AMq^  Iftoowi  91  U.  a  SBQL  «• 
ii  tbo  intifduHifo  or  matnol  ohongo  of  good%  prodvotionib  or  piupotlj  of  ny 
Uady  botwoon  nations  or  indtridanli.  IVnooportation  is  tbo  mooiw  by  wUdb 
ooouBoroe  Is  earried  on;  without  tnuuportation,  thoro  ooald  bo  no  ootnoiww 
between  nations  or  among  states.  Any  rognlation  of  tho  transporfeafion  of 
interstate  oommeroo,  wfaothor  it  bo  npon  tho  high  sosa,  tho  Ukoo,  Um  ri««r% 
or  npon  railroads  or  other  artiflolal  channols  of  oommnnioatioo  affsetiag  oook 
in«)rce,  operates  as  a  regulation  of  oommoroe  itself  **:  OommeU  BU^t  ▼.  Kmuat 
CUy  etc  R.  R.  Co,,  45  Iowa,  838;  24  Am.  Rep.  778.  It  is  obWons  that  if  tiie 
several  states  eonld  regnlato  transportation  or  Um  other  means  by  wUdi 
eommeroe  must  be  or  is  ordinarily  oarriod  on,  they  oonld  tiioroby  iadirsotly 
regnlato  oonuneroe  itsolt  Therefore  no  stats  rsgnlatioo  of  tho  inotmmea- 
talitieo  of  interstate  oommeroo  is  adndssiblOi  Uonoo  a  vososl  OBgaged  is 
navigation  between  different  ttatea^  or  telegraph  or  telephone  oompanies  em- 
ployed in  interstate  oommoroe,  are,  exoept  as  to  purely  domostio  oonuiieroe, 
not  affected  by  state  regnlatioos  unless  looal  in  thofar  dharaotor,  and  such  •• 
mnat  necessarily  bo  inoludod  with  tho  polioo  powers  of  tho  stats:  The  Damd 
Bail,  10  WalL  657|  Lekmp  t.  MMe.  117  U.  a  010;  /a  #«  Penjayteiiis  Tdt^ 
phone  Co.,  48  N.  J.  Bq.  91;  ante,  p.  402. 

Commerce  when  Beghu  eoae  to  Protect  SvbJeetB  qf,  —  The  fact  that  articles 
or  a  olass  of  articles  are  proper  subjects  of  interstate  oommeroo^  or  that  they 
are  intended  to  be  employed  in  such  oommeroo^  does  not  relioro  thorn  from 
tho  authority  of  the  state  to  make  regulations  oonooming  thom.  Whoa  they 
begin  to  move  from  one  state  to  another  as  articles  of  trade^  then  oommoros 
commences:  The  Daniel  Bolt,  10  WalL  057.  If  goods  are  in  course  of  trans* 
portation  through  a  state,  though  detained  within  it  by  some  canse  of  delay, 
**  they  are  in  the  course  of  commercial  transportation,  and  are  doarty  nnder 
the  protection  of  the  constitution.  Thoro  must  bo  a  point  of  time  whoa  they 
cease  to  be  governed  exclusively  by  tho  domestic  law,  and  begin  to  bo  gov- 
erned and  protected  by  the  national  law  of  oommercial  regulation,  and  that 
moment  seems  to  us  to  be  the  legitimate  one  for  this  purpose,  in  whieh  thoy 
oommonoe  their  final  movement  for  transportation  from  tho  stats  of  their 
origin  to  that  of  their  destination  "i  Ooe  w.  JShrrot,  110  U.  a  585.  Until  this 
moment  arrives,  they  cannot  be  within  the  protection  '*of  tho  national  law 
of  commercial  regulation,"  though  thoro  is  an  intention  to  export  thorn,  and 
they  have  been  brought  from  the  place  of  their  growth  or  manufsotnro  to 
some  point  or  station  for  the  purpose  of  exporting  them  thonoo  by  railroad  or 
some  other  means  of  transportation  there  availablot  Ooe  t.  Mrrol,  110  U.  a 
517;  Twvin  v.  Burgees,  117  17.  a  504;  Turner  v.  Maryland,  107  U.  a  88. 
If  an  article  of  commerce  is  such  that  tho  state,  in  the  lawful  oxeroise  of  its 
polioo  powers,  may  prohibit  its  manufacture  within  the  state,  on  the  gronnd 
that  it  is  injurious  to  the  health  or  morals  of  its  inhabitants,  or  for  some 
other  sufficient  reason,  the  exercise  of  the  polioo  power  cannot  be  avoided  or 
invalidated  by  the  claim,  whether  true  or  false,  that  the  articles,  if  their 
mauufacture  is  allowed  by  law,  will  become  subjects  of  interstate  oommeroo: 
Beer  Co.  v.  Maeeaehmdt^  97  U.  S.  25;  Kaneae  v.  ZeiboU,  123  U.  a  028;  Odd 
T.  Peanon,  128  U.  8.  1;  PoweU  v.  Penneylvania,  127  U.  a  07a 

Commetee,  Termination  ef  Bight  qf  SubjeeU  o/,  to  iVoteertwt.  —  While  tho 
oommenoemont  of  transportation  is  also  the  oommenoomont  of  tho  right  of  tho 
articles  transported  to  protection  as  articles  of  interstate  commerce,  tho  com* 
pletioa  of  saoh  transportatioa  does  not  terminate  the  right  to  sndi  proieoticn. 
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It  is  nutnifart  that  the  rigbt  to  regalate  oommeroe  m  mkni  u  the  nxbjeete  of 
it  roaoh  m  state,  or  plaoo  in  the  ttata^  whore  their  ownera  desire  to  loIl  or 
engage  in  tnd&o  with  them  would  be  eqniTalent  to  a  right  to  regulate  oom- 
meroe between  atatee,  and  to  impoeo  regulationa  at  ▼arianoe  with  thoee  im« 
poaed  by  Oongren,  or  to  enforoe  reatrictioaa  where  Cougreu  intended  all 
shonld  be  free  from  restraint    Therefore^  thongh  an  article  is  saoh  that  tho 
•tate,  in  the  ezeroise  of  its  police  powers,  may  forbid  its  mannfactnre  in  the 
state,  or  its  sale  if  there  manafactnred,  still  if  it  is  aa  article  of  oommeroa^ 
the  state  hsw  no  power  to  impose  any  rognlatioa  or  restriotioa  which  will  pre- 
veint  its  being  brought  within  the  states  or  its  sale  at  any  time  after  its  ar- 
rival, and  while  it  remains  la  original  packages:  LeUffw.  ffardin,  185  U.  S. 
100;  /^sfii^r.  JfkiAl^fi,186U.ai61;  iSloteT. /iita^ 
The  proteetion  to  the  importer  eeases  when  he  has  so  acted  that  the  prop- 
erty imported  becomes  '*ineorporated  aad  mixed  np  with  the  general  mase 
ni  property  in  the  oonntry,  which  happens  when  the  original  package  is  n» 
longer  snob  In  his  hands'*!  Bromn  t.  Biarylamd^  12  Wheat  419;   Law  t. 
^s^Hiis,  18  "WwSL  S9)  IMAt.  StaU,  91  Ala.  1.    The  only  qnestioa  remaining 
to  be  finally  determined  isi  What  is  an  original  package,  and  the  breaking 
thereof,  within  the  meaning  of  these  deeisions  ?    As  to  siss  or  quantity,  there 
oan  be  no  donbt  that  the  importer  may,  in  the  absence  of  oongressional 
legislation  to  the  oontrary,  make  it  as  large  or  small  as  to  him  may  seem 
eonvenient  or  desirable  for  acoomplishing  the  pnrpose  he  has  in  view  of 
transporting  his  property  from  one  state  and  niaking  it  a  ssbjeet  of  sale  or 
exchange  in  another. 

Originai  Packages.  -» *'  Bridently  the '  original  paokage  *  referred  to  in  these 
decisions  was  and  is  the  paokage  of  the  importer  as  it  existed  at  the  time  of 
its  transportation  from  one  state  into  the  other,    ^e  whole  snbjeot  has  rela- 
tion to  oommeroe  and  to  interstate  oommeroe,  and  to  nothing  else.    Henoe  the 
words  mnst  mean  the  paokage  as  transported  by  the  importer  himself^  or  by 
his  agent,  either  a  common  carrier  or  a  private  carrier,  for  the  pnrpoees  of 
commerce;  and  therefore  it  would  seem  that  it  is  for  the  importer  to  deter- 
mine how  large  or  how  small  the  package  should  l>e,  and  the  manner  in 
whibh  the  package  should  be  made  up»  and  the  materials  used  in  making  it 
up.    Oertainly  an  importer  has  as  much  right,  under  the  federal  constitu* 
tion,  to  import  into  a  state  and  sell  against  its  laws  a  single  gill  of  intoxi* 
eating  liquor  as  he  has  to  import  into  such  state  and  sell  against  its  laws  a 
gallon  or  a  barrel  or  a  hogshead  of  the  same  interdicted  article.    In  some 
cases  of  interstate  oommeroe  it  would  scarcely  seem  necessary  that  any  pack- 
age should  be  used.    For  instance,  In  the  transportation  ^  liTo-stock,  the 
individual  articles  transported  might  be  horses,  cows,  sheep,  or  hogs,  and 
these  articles  might  be  rery  large  or  rery  small,  eren  little  pigs,  and  none 
of  them  placed  in  packages  **:  8taU  t.  WUiier$,  44  Kan.  728. 

An  importer  of  articles  of  commerce  from  one  state  Into  another  may,  if  he 
okooses,  ship  them  In  small  boxes  or  bottles,  and  the  smallness  of  the  box  or 
WUe  eannot  prevent  it  from  being  entitled  to  protection  as  an  original  pack- 
age: In  re  Behe,  42  Fed.  Rep.  545;  Keiih  v.  State,  91  AU.  1.    But  he  may, 
en  the  other  hand,  find  it  more  convenient,  or  that  his  property  is  less  liable 
to  breakage  or  destruction,  when  he  inoloees  two  or  more  bottles  or  boxes 
within  something,  as  with  a  cord,  a  paper  wrapper,  or  a  larger  box.     On 
wViat  principle  are  the  articles  thus  protected  or  united  to  be  treated  differ* 
tntly  from  the  treatment  applicable  to  them  when  they  are  shipped  sep^ 
rately  t   If  two  or  more  bottles  happen  to  be  tied  together  with  a  cord,  or 
inclosed  in  a  paper  or  other  wrapper,  does  the  cutting  of  the  cord  or  the 
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bearing  of  the  wrapper  depriTe  their  enmer  of  the  proteoMim  of  the  eonstito- 
tion?  And  what  ia  there  In  the  langaoge  of  the  oonatltatioB  to  indioato  tha* 
-one  tnuisportiiig  gooda  from  one  atnte  to  another  ihonld  not  ho  ontitlod  to 
sell  them  by  retail  aa  well  aa  by  wboleaale^  or  that  hia  light  to  aoQ  In  oitiiar 
manner  ahoald  be  dependent  on  the  form  or  aiie  of  the  paokage  in  whidi  he 
happena  to  ship  them.  We  think  that  the  nae  of  the  term  ''original  padc- 
age  "  waa  merely  intended  to  fnmiah  one  of  the  teata  by  whioh  it  oonld  oaaflj 
be  aaoertaiued  whether  the  artiolee  in  qneation  wore  the  aame  artieloo  im- 
ported, and  to  aaaert  that  beoanae  they  were  atill  in  aneh  paokage%  they 
could  not  have  been  commingled  with  other  articlea,  and  were  tbereforo  nn- 
donbtedly  atill  entitled  to  protection.  Bnt  there  ia  no  reaaon  why  this  teat 
ahonld  be  exolnaire,  nor  hare  we  oeen  any  caae  in  the  national  oooita  in 
whioh  artiolee  atill  in  the  poaaeasion  and  ownerabip  of  the  importer  ham  boon 
denied  protection  beoauaOp  when  imported,  they  were  boxed  np  or  inclooed 
with  other  artiolea  from  which  they  have  aince  been  aeparated;  bnt  in  aome 
•of  the  atate  oourta,  bottlea  of  intoxicating  liqnora,  which  had  thoj  been 
ahipped  aeparately  wonld  have  been  treated  aa  in  original  paekagoa  and  en« 
titled  to  protection,  haye  been  deoided  to  have  loat  their  immnnity  booanae 
taken  ont  of  the  boxea  in  whioh  they  were  ahipped  before  being  ezpoood  for 
«ale:  SmUh  ▼.  SkUe,  64  Ark.  248;  Keiik  ▼.  State,  91  Ala.  Sh  Wadi  r.  Biaie,  O 
Vt  80. 

Natfiffolhii  —  Rhen,  Obtiruethn  of.  —  While,  aa  we  haTO  heretofore  riMnnv 
the  power  to  regnlate  oommeroe  indndea  the  power  to  ragnlate  naTigataoa^ 
and,  aa  a  general  mle^  that  any  atate  regulation  of  navigation  whidi  a&ota 
interatate  oommeroe  ia  ao  far  inoperative  and  roid,  atill  there  are  regnlationa 
«f  a  local  character  which  a  atato  may  lawfully  enact  and  enforce^  which  in« 
dirootly  aflfoot  navigation,  and  throngh  it  interatate  oommeroe^  and  which 
are  nerertheleaa  upheld.    Thua  the  oonatmction  and  maintenaneo  of  a  hffdge 
aeroaa  a  navigable  atream,  while  it  tonda  to  interfere  with  navigation,  and  to 
that  extent  to  obetmot  oommeroe^  may  aid  tranaportation  aoro«  the  atroao^ 
and  the  advantage  whioh  it  aiforda  oommeroe  may  exoeed  tiie  detriment  to  it 
ariaing  from  the  obatruetiona  to  navigation.    The  looal  legialatura^  in  the  ab- 
oenoe  of  any  oongreeaional  action  upon  the  rabjool^  ia  permitted  to  detenniao 
whether  oommeroe  ii  beet  promoted  liy  a  bridge  or  not^  and  therefore  any 
onaotmont  liy  the  atate  upon  thii  aubjeet  ii  oontrolling,  ualeaa  it  ^"''^'if^ 
with  national  legialation:   OUnum  v.  Phihddphla,  S  WalL  7iS)  Vemk  t« 
Moor,  14  How.  668;   WiUameUe.  Iron  Bridge  v.  HaiA,  ISS  U.  &  It  JbeoaoBa 
Oo.  T.  Chkago,  107  U.  &  678;  CardweU  v.  Anurieem  Bridge  Co.,  118  U.  8. 
S06;  HamilUm  r.  VkMmrg  B.  R.  Co.,  119  U.  &  S80|  Hmee  w.  OUmr,  119 
U.  &  643;  Siaie  v.  LeigkUm,  83  Mo.  419.    So  there  are  inatanoea  where  daow 
aorooi  navigable  atroama  may  promote  rather  than  hinder  oommeroe^  aa  where 
by  each  dama  the  capaoity  of  riven  for  water  carriage  ia  iaoreaaed.     "In 
order  to  derelop  their  greateat  utility  ia  that  regard,  it  ii  often  eeaential  that 
■neh  atructureo  aa  dam%  booma,  piera,  eto.,  should  bo  nnd»  whioh  are  sal^ 
stentially  obatruetiona  to  general  navigation*  and  OMrs  or  loos  so  to  rafto 
and  bargee.    But  to  the  legialature  of  the  ateto  may  bo  Most  appropriately 
oonfided  the  authority  to  anthoriie  theae  atmotnree  where  their  nae  will  do 
more  good  than  harm,  and  to  impoao  auoh  regnlationa  and  limitationa  in  their 
oonatmotion  and  uae  as  will  beat  reconcile  and  accommodate  the  intereet  of 
all  eonoomod  in  the  matter  "s  Pomtd  v.  Tmrek  96  U.  &  469. 

When,  however,  Gongreaa  interpoaea  te  aanotion  or  condemn  an  obstmotioa 
te  navigation,  ite  aothority  ia  paramount  and  ito  action  oonoluaivo.  Henoe, 
after  it  haa  authorised  the  maintenance  of  a  bridge^  it  ean  no  longer  be  pro- 


Feb.  1892.]  Pxoplb  v.  Wkuflm.  565 


oeeded  agsiiifl  m  wiIawM,  Mid  wImii,  mk  the  oMmt  baad,  II  aaademnt  » 
hMfCB  er  ft  partioolar  dait  of  Mdgw^  m  oMmt  olMlnulloo%  th^  ou  no 
kmgor  be  defended  ee  innooenteod  lawfolt  NempoH  S  O.  Brtdg$  Oa,  ▼.  CTetorf 
^Jlate«.  106  U.  &  471*  489;  TAt  OMm  Ati^^  10  WalL  464;  ifittr  ▼.  Jfofoi-. 
100  U.  S»  806.  **  The  power  to  regii]«te  eommeree  oomprefaende  the  oontrol 
lor  that  pnrpoae,  and  to  the  extent  neeeasary  of  all  the  navigable  rivers  of 
the  United  States  whldi  are  aoceedble  from  aatate  other  than  those  in  which 
they  Ue.  For  thit  pnrpoee  they  are  the  pnbUe  property  of  the  nation,  and 
aubjeot  to  all  the  requisite  legislatioo  by  Oongreta.  Thia  nsosesarily  includes 
the  power  to  keep  these  open  and  free  from  any  obstmotion  to  their  naviga- 
tion interpoeed  by  the  states,  or  otherwise;  to  remove  indh  obstmotiona 
where  they  exist;  and  to  provide,  by  snbh  sanetieos  as  they  may  deem 
proper,  against  the  ooenrrenee  of  the  evil  and  for  the  ponishment  of  the 
offenders.  For  these  purposes  Congress  poasessea  all  the  powers  whioh  ex* 
iated  in  the  statee  beforo  the  adoption  of  the  national  eonstitntion,  and  whioh 
have  always  existed  in  the  Parliament  of  England  *:  Smih  Goroftna  v.  OtorgiOt 
08  U.  8.  4;  OOmam  v.  Philadefyhia,  8  Wall  724;  ITkmiMBiaikr.  Lima,  18 
Goon.  600;  40  Am.  Dea  882. 

ittseri,  imprommuiit,  Ckarglmg  TcXUfir  Urn  ^  —  The  legftslatvro  of  nstate 
may  anthoriae  the  improvement  of  a  river  within  ita  limita  by  opening,  widen* 
ing,  deepening^  or  straightening  it^  or  ehanging  its  general  eonrss^  and  may 
antiioriae  tdUa  to  be  oharged  all  persona  ndng  il|  as  oompensation  for  the 
advantage  derived  1^  them  from  its  nee  in  its  improved  eondition:  WUhtn 
V.  BudOtff^  SO  How.  84;  8and$  v.  MmMm  Rhtr  Impnmmmi  Ch,.  128  U.  8. 
288;  Rugf^  v.  ImprcmmeiU  (h.,  128  U.  8.  297;  Hmm  ▼•  CNsesr,  119  U.  & 
543;  MeBemioUk  v.  SmaWumm^  8  Bosh^  447;  Tkomm  Bamk  v.  LoveU,  18 
Gonn.  600;  48  Am.  Dee.  882;  fTltooMin  A  ste.  (7a  t.  JfanaMi,  48  Wis.  255;  28 
Am.  Bep.  642;  OarMMbM  Oanai  OtK  ▼•  Fflrftw*,  20  Ia  Ann.  480;  29  Am. 
Bep.  880. 

Ihrrte^Theeailier  eaoea  hi  the  national  eonrti  indieate  that  the  statee 
have  tho  right  to  grant  ferry  lioensoi^  and  the  prlvikge  of  maintaining  ferries 
over  navigiJ>le  waters  within  their  limits,  although  the  opposite  shore  on 
which  the  ferry  most  land  is  in  another  state,  and  that  a  lioenee  fee  may  be 
impoesd  on  the  keepers  of  f erriee  living  in  a  state,  for  boats  owned  by  them 
and  need  in  ferrying  passengers  and  goods  from  a  landing  in  the  state  across 
a  navigable  stream  to  a  landing  In  another  state:  OamM  v.  Oampbeii,  17  S.  W. 
Bep.  8S4;  Ma,  Deo.  1891;  1%b  LoUawamtia,  21  WaU.  677;  Fammmg  v.  Oregoirt, 
16  How.  634;  Comoaif  v.  TagUn^s  Ib^n,  I  Black,  003;  WigghtB  Ferry  Oo,  v. 
Waat  8L  L(ml$,  107  U.  S.  866.  Nor  do  we  understand  the  later  deoisions  as 
denying  "that  the  privilege  of  keeping  a  ferry,  with  n  right  to  take  tolls  for 
paasengsra  and  freight,  is  a  franohise  grantable  by  the  states  to  be  exercised 
within  snob  limits  and  under  such  restriotiono  as  may  be  required  for  the 
safety,  eomfort,  and  eonvenience  of  the  publio  ";  but  they  do  make  it  clear 
that  no  taxes  ean  be  impoeed  upon  the  property  used  in  the  businees  of  main* 
taining  and  operating  a  ferry  between  two  or  moro  states,  the  eflfoot  of  which 
may  be  to  regulate  interatate  eommeree,  and  that  snob  property  is  exempt 
**  from  ohargee  other  than  soeh  as  an  imposed  by  way  of  oompensatiou  for 
the  use  of  the  property  employed,  or  for  facilities  afforded  for  its  use,  or  ae 
srdiaafy  taxes  upon  the  value  of  the  property  "t  (Ttaeaifar  Any  Cb.  v.  Petm- 
lyfomio,  114  U.  a  196L 

Wharfage  Fm$*  -»  A  eity  or  state  may  have  improved  landings  or  erected 
wharves  on  a  navigable  stream  or  in  a  harbor.  If  so,  it  may  charge  for  the 
uss  of  sttch  landing  or  wharf,  and  may  declare  that  the  oompensation  for  such 
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yam  itolU  hh  pk  ufHuimi  i»  li»  ■httr  Iniiigii  ^  ili»  ^—1,  mai,  thengt- 
tttfcioft  idk^^rig  MMl  Wifereiftg  tnili  •Miip«m«i<ni  Ife  ns*  oliiMtioaahii  «illMi 
■■•i«glilfttte«f4toMiwiiMorfl»alix«i%aa]Mif«:  Ifowfay  ▼.  Stmm^  MmM' 
fMdi^,  9  BiAw  (U.)924|  41  Am.  0m.  SSS|  ^wMiwy  t.  OCm^  87  Im.  Amu.  Mh 
OiiMJiiiMlj «fe.  Oft.  ^  Caiiinghmy,  105  U.  a  S69.  *<A  daty  on  Imiiiago  k  » 
charse  for  ttbe  i^vi^g*  •!  ^ntornif  «r  tnidnig  or  Ijing  n  a  port  or  hariier; 
wharfage  It  a  ohai^a  for  ilM  mm  of  a  wharf  ";  aod  if  a  mty  omda^  m  iHmf 
•dopte  m  onlitiaDoa  whoraby  i^ooifie  ohaifM  **for  huuUng  at  or  mii^  It  an 
inpoaod  ife  hmI  lor  wharfaga^"  ««oh  ohargoi  oaooot  ba  avoMtod  or  tho  ord^ 
aaooe  dedarod  invaiid  on  the  i^roiuid  that  thoy  are  exotMiTe^  «ad  *'  oooatitote 
bpt  a  duty  on  tooBage^  im  tho  nai— ■■dmndor  tho  protect  of  wharfage."  the 
hitoot  of  tho  loi^idftliw  hody  hnpoeing  ohaigee  profeeaedly  for  wharinge 
oMuiofe  be  Meertaiiiod  mad  thwai>led  by  oztrnuio  oTidenoe:  Pmrhentmr§  ela 
TrmB.  Oh.  ^.  Awibrrttwy,  107  U.  a  Ml}  OmaAitaP.  Oa.  ▼.  Aikm,  121  U.a 
Ui%  BMkm  ir.  SkM^  1km  JHd^  190  U.  a  480.  U.  howoyer,  an  ordinaaee 
iM*  Statute  impflring  wharfhgo  diaeriminatee  between  reaeeb  Udon  with  tiie 
^odwtt  of  diftiiint  eMIeOi  ft  oannot  be  eostaiBods  aa  whore  Teweh  hden 
with  the  prodnota  of  the  state  are  ozempt  from  dierges  to  whioh  newels  bear- 
ing l^prodnots  of  other  otstos  are  snbie«ts  6^  T,  ilaMiNori,  100  U.  a  4ML 
With  the  eaoeption  that  diseiteMnations  will  not  bo  oUowod  whioh  might 
In  tbonnelvos  operate  as  regolntiona  of  interstate  or  of  foreign  oommeroi^ 
**  WharfagOt  tho  matter  now  mndar  seneid8Wition»  is  governed  by  the  looal 
-etate  lawaf  no  not  of  Qoogross  has  been  pasisd  to  ngnlate  it.  By  tho  state 
laws  it  is  geberaUy  required  to  be  reaeonable^  and  by  dioee  lawa  its  leoeon- 
ablendss  moot  be  Judged.  If  it  does  not  violato  thorn,  as  before  eaU,  tho 
United  Statee  oolvts  oasnot  hitsrfere  to  preront  its  exaction.  Of  oonns^ 
neither  a  stnte  nor  aagr  mnnioipal  oorporation  nndor  Hs  anthoritgr  eaa  laf 
dnties  on  teanaget  for  that  is  expressly  forbidden  by  the  oonstitatioai  bat 
oharges  for  wharfage  may  be  gradnatod  by  the  tonnage  of  the  Teeeela  nsing  o 
wharf,  and  that  this  is  not  n  daty  on  tonnage  within  the  meaning  of  the  eon* 
otitation  has  been  disthiotly  held  In  soreral  oasee  "s  OoodUta  P.  Ox  t.  Aikem^ 
121  U.  a  4*8. 

Tomuiif,  irM#WM^Ien«t«CI«v*«VM-^AIthonghthedeoi8ionsof  tho 
national  eonrts  saaotion  ohargee  for  wharfage^  aod  the  ezaotion  of  port  ohacgoa 
for  varioos  serrioes  whioh  may  be  rendered  to  vessels  engaged  in  oommero^ 
and  receiving  benefita  from  the  facilities  afforded  to  them  by  the  erection  of 
wharvee  and  the  like,  it  most  not  bo  forgotten  that  the  national  constitatioa 
dedaree  that  "  no  state  shall,  withont  the  oonsent  of  Gongrees,  lay  any  duty 
on  tonnagCb"  and  that  any  state  exaction  whioh  amoonts  to  snch  a  duty  can* 
not  be  enforced.  Any  system  of  taadng  vessels  which,  instead  of  taking  their 
Talno  as  a  basis  of  taxation,  imposee  a  tax  to  be  compated  upon  and  accord- 
ing to  their  tonnage  is  nnoonstitational:  State  Tannage  Tarn  Caeee,  12  WalL 
204.  Becanso  the  anthorities  show  that  where  a  veesel  is  chargeable  with 
wharfage  or  for  other  services  rendered  to  it  snch  charge  may  be  proportioned 
to  ito  tonnage,  it  is  often  difficnlt  to  determine  whether  a  charge  to  be  ascer- 
tained from  the  tonnage  of  the  vessel  chargeable  is  invalid  as  an  exaction  of 
tonnage,  or  snstainable  as  a  compensation  dne  for  services  rendered.  Bnt  if 
the  charge  attempted  to  be  imposed  is  one  which,  by  the  terms  of  the  statato 
or  ordinanoe  imposing  it,  may  Income  dne  from  the  vessel,  without  any  ser- 
vices being  rendered  to  it»  and  from  the  mere  fact  that  it  haa  arrived  in  n 
port  of  the  state,  it  is  a  charge  on  tonnage,  and  therefore  not  collectible. 
**It  is  perfectly  clear  that  a  duty  or  tax  or  burden  imposed  nnder  the  an- 
thority  of  tho  stat%  whioh  is,  by  the  law  imposing  it^  to  be  measnrei  by  the 
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m^gtM^  il  ih#  rmnA,  ui4  1%  in  Its  ewtftct,  •  oontrtbatfoii  fUlm^d  f«t  Ih* 
9riT3«g»  of  wrriviBg  or  dapMiing  from  •  port  of  the  Unitod  St«t«i»  in  iiithin 
Uim  proliifaittoii''i  Ottmum  r.  Ifew  Ortemf,  20  WslL  681;  Imwn  SUmuh^  O^ 
«i  flWflTp  M  U.  &  2S8.  Nor  oftaao  ezaotioa  be  oAforoad  on  tho  groood  tb«l 
it  i«  lAtoodod  M  wbarfago^  and  oatitlio  the  yeiMl  charged  with  it  to  the  imo 
of  a  wherf,  if  it  ia  equally  ehargeable  wbetbar  a  wharf  i«  need  by  it  or  no^ 
**  A  tax  wbieli  ii»  by  ita  termi,  doe  from  all  yesaelt  aniviog  and  ttopping  la 
»  porK  without  rngard  to  the  plaoe  where  they  may  «top»  whether  it  be  in 
the  ohannel  of  a  atcoam  or  oat  in  a  bay»  or  landed  at  a  natural  n^or  bankt 
«annot  bo  treated  aa  oompenaation  for  the  nae  of  tho  wharf  "t  Cdiwoa  ▼•  J^ew 
OiUtuu.  20  WaU.  581;  Inmm  Sieanuhtp  Ook  v.  Tinl»r.  94  U.  a  938.  While 
the  atataa  bare  power  to  eatablish  qnarantine  Uwa  and  regnlationff,  and  to 
provide  the  fOTenne  neoeaaary  for  their  enforoement^  tbii  power  Wfat  be  ek« 
#re!aed  in  anbordination  to  the  oonatitntion  of  the  United  Stateat  and  tho 
toqniaite  roTonae  oannot  be  raiaed  by  ohargea  impoaed  upon  Teaael^  to  be 
oompnted  upon  their  raapectiTO  tonnagea:  PeeU  t,  Morgan,  19  WalL  581. 
The  eaaential  teat  of  a  tax  on  tonnage  "ia,  that  it  i«  impoaed,  wbaterer  be 
the  anbjeotk  aolely  aeoording  to  the  role  of  weighti  either  aa  to  eapaoity  to 
carry  or  the  aotnal  weight  of  the  thing  itaelf  "i  Inmam  S(Mun$hip  Q9»  v* 
Timker,  94  U.  &  S38. 

PUoia  and  (hakr  Oharg0$,  ^That  the  regulation  of  pilota  and  pflotage  la  a 
regnlation  of  oommeroe  ia  oonoeded.  *'  A  pilot  ia  aa  mnoh  a  part  of  the  eom- 
meroial  marine  aa  ii  the  hold  of  the  ahip  and  the  helm  by  whioh  it  ia  gnided't 
and  there  ia  no  donbt  that  Congreaa  may,  wheneror  it  ohooaea^  take  full  ooa* 
trol  of  the  matter  of  regulating  pilots  and  pilotivgo}  ond  a  atatute  of  a  atato 
vill  not  be  permitted  to  make  any  exaction  or  discrimination  in  oonflict  with 
the  national  legislation:  Tka  Alameda,  31  Fed.  Rep.  366;  Frtenuim  ▼.  The 
Undaunted,  37  Fed.  Rep.  662.  In  the  absence  of  any  aotion  on  the  part  of 
Oongreaib  each  atate  haa  power  to  enforce  regulationa  ooneefning  pilota 
and  pilotage  ia  and  approaohing  ita  harborai  Oooleif  t.  Hoard  i/  WatvLene^ 
12  How.  899.  Oongreaa  haa  aometimee  oxpreaaly  given  ita  eonaent  to  auoh 
regulationa,  and  at  other  timea  has  made  regnlationa  of  ite  own  with  ro- 
^^ect  to  oertain  matters;  bat  the  dectaiona  ooncor  in  deelaringy  that,  exoepi 
to  the  extent  that  Oongreaa  haa  acted,  each  atate  may  aot  for  Itaelfs  Mapar$e 
MeHfeik  13  Wall  236;  Wiietm  w.  MeNamee,  102  U.  &  672;  8pra$gn$  r.  Tkemp^ 
ao%  118  U.  S.  90.  A  statute,  however,  declaring  that  the  maater  and  port* 
wardens  of  a  port  within  the  atate  shall  be  entitled  to  demand  and  reoeive  a 
•peeified  aum^  whether  called  upon  to  perform  any  aarvioe  or  no^  from  eretj 
Toaael  arriving  in  that  port^  haa  been  held  void,  both  aa  a  regnlatiou  of  com* 
■mroa  and  aa  a  duty  on  tonnage.  This  atatute  waa  tbooght  to  differ  eaaen^ 
tially  from  the  atatutea  impoaing  chargea  for  pilotage^  beoanse  pilots  are  not 
1^  this  atatute  allowed  to  recover  oompensatiou,  exoept  for  aervicea  either 
performed  or  tendered,  while  the  atatutea  declared  void  created  a  liability 
against  Toaaeli^  whether  aervicea  were  performed  or  tenderedt  or  not:  SteameM^ 
Co.  V.  Poii'wardene,  6  WalL  31.  A  atatute  making  it  the  duty  of  the  maatv 
and  wardens  of  a  port  to  offsr  their  services,  and  make  a  aurvey  of  the  hatcboi 
of  all  aea^going  vessels  whioh  should  arrive  at  that  port^  and  declaring  that 
•o  persona  other  than  each  maater  or  wardena,  or  their  deputies  ahould  make 
any  each  aurvey  or  any  aurvey  of  damaged  gooda  ooming  on  board  auoh  vee- 
aela,  or  give  oertifioatea  or  ordera  for  the  aale  of  aueh  gooda  at  auction,  waa 
also  adjudged  to  be  void  aa  a  regulation  both  of  foreign  and  intftratate  oomi- 
neroe:  Foeter  v.  Matter  efa;  qf  New  Orleans,  94  U.  9-  246. 
JHeeHmmaHone  in  Fawcr  qf  the  ProducU  or  Manntf'aetmree  qf  the  State,  -^ 
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One  of  lh«  most  nahinil  aHempti  ftt  the  tndireet  ngahMtm  of 
to  impooe  wmie  reitrietiMi  or  prohiUtioii,  or  to  grant  sonie  priTilc 
tioB,  wkioh  will  probohly  or  oartoinlj  oipoeially  eaooorogo  iho  inAoafMtaroo 
or  prodnoti  of  one  stot^  or  diMoarogo  tiio  introduotioii,  wal%  or  ooo  of  Am 
produota  or  niMiafaotiirot  of  •omo  other  state.  laatanoea  of  leigiilatSea  «f 
this  charaoter  which  hare  beeo  held  void  indnde  the  foUowingt  Stateteo  piw- 
hibiting  all  persons  from  selling  wine  in  the  state,  bat  excepting  from  tiiiir 
provisions  persons  who  grow  grapes  or  berries,  and  make  wine  therefrom,  and 
sell  it  on  the  premises  where  sndi  grapes  or  berries  are  grown,  or  in  m^ 
other  plaoe  where  the  sale  of  intoxicating  liqaors  Is  lioensed:  State  t.  Vt^ 
champ,  63  Ark.  490;  Bogan  v.  8tai%  84  Ala.  449;  or  imposing  taxes  on  psr- 
sons  engaged  in  the  business  of  selling  liqnors  at  wholesale,  or  taking  orders 
for  snch  liqaors  to  be  shipped  into  the  stote  from  any  plaoe  oat  of  tiio  stet* 
not  baring  their  prinoipal  place  of  bnsiness  in  the  stats^  sad  not  imposing  s 
like  tax  on  persons  engaged  iu  a  like  business  in  reference  to  liqaors  mannfao- 
tared  within  the  state:  Wnlkng  v.  Michigan,  116  U.  8.  446;  or  IsTying  taxes 
on  persons  selling  liqnors  not  manafactnred  within  the  state:  Tiemam  r. 
Rinher,  102  U.  S.  123;  or  requiring  any  person  who  shall  sell  or  offsrfor  sslo 
the  mannfactared  artiolss  or  machines  of  other  states  or  territoriee,  onless  ho 
be  the  owner  thereof  and  taxed  as  a  merobanti  to  take  oat  a  liosnse^  and  t» 
pay  a  specified  sum  thereforx  Webber  t.  Virgima,  103  U.  &  344. 

Restiicthne  upon  TroMportaiion,  —  State  legislation  may  also  attempt  t» 
disconrage  or  prohibit  the  transportation  of  articlee  of  commerce  into^  out 
of,  or  across  the  state  in  professed  exercise  of  the  polioe  power,  or  npon  some 
other  ground  snpposed  to  be  tenable.  Of  coarse,  any  saoh  interference  with 
transportation  necessarily  interferee  with  commerce.  There  may  be  oiroam- 
stances  which  will  Justify  it  as  an  exercise  of  the  police  power,  and  whether 
and  when  this  Is  so  we  shall  consider  hereafter.  Bat  it  is  generally  trne^  that 
the  police  power  of  the  states  will  not  be  saffersd,  without  the  permissioo  of 
Ckmgress,  to  interpose  any  restriction  amounting  to  a  regolation  of  oommeroo^ 
either  among  the  states  or  with  a  foreign  nation.  A  statute  Impnaiitg  ^  fm^ 
or  charge  on  the  landing  of  passengers:  Htndermm  ▼•  MtKyor  qfNew  Torh,  92 
U.  S.  259;  Okjf  Lting  T.  Freeman,  92  U.  8.  275;  8nM  t.  Turner,  7  How.  283$ 
or  a  charge  against  persons  or  property  going  out  of  or  coming  within  a  states 
or  any  prohibition  against  the  arriral  or  departure  of  persons  or  property,  or 
tending  to  prerent  the  receipt  or  sale  of  property  while  in  the  original  paofc* 
ages  in  which  it  was  imported,  —  is  void,  because  it  is  an  attempted  r^galatio» 
of  commerce:  State  v.  StiMng,  62  N.  J.  L.  617;  Bmmnan  t.  Chicago  4t  N.  W. 
Jtg,  126  U.  8.  466;  Staie  t.  ^ounifen,  19  Kan.  127;  Bemietf  t.  Amearioan  Eaap. 
0)1, 83 Me. 286;  23 Am. 8t. Rep, 774;  SlaUy.InkuAoaiktglAqpmre^fAUie.  168. 
Natural  gas  is  an  article  of  commerce,  sabjeot  to  purchase  and  sale^  and  to  bo 
transported  from  one  plaoe  to  another.  A  statute,  therefore^  declaring  it  to 
be  unlawful  for  any  person  "  to  pipe  or  conduct  natural  gas  from  any  poini 
within  this  state  to  any  point  or  place  without  this  state,"  and  that  any  per- 
son or  corporation  permitting  such  gas  to  be  carried  through  its  pipes  to  any 
plaoe  without  the  state,  shall  forfeit  all  right,  title^  and  interest  in  and  to 
the  real  property  used  or  held  for  the  purpose  of  mining  for  aatoral  gas^  i» 
unconstitationalt  Stale  t.  Imdkma  ete.  Ox,  120  lad.  076. 

The  Segwiathn  (^Common  OarHere  neoeesarily  iasMit  transportation,  and 
therefore  ooramercei  and  when  such  regulation  is  «ndertakon  by  a  stnte^  ita 
operation  cannot  extend  to  interstate  commeros  or  commerce  with  a  foreign 
nation.  Therefore,  a  statute  fixing  rates  for  the  transportation  of  freight  or 
ffassongerst  Wabaeh  etc  B^  ▼•  IV&wAm,  118  U.  a  657;  Hardg  ▼•  AikAiMm  efe. 
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Jt  jr.  Ooi,  82  Kml  aM;  Aofe  T.  CUsogo  eCe.  A  A  Ox,  40  Mlim.  S87)  If  Am. 

St.  Rep.  790;  Aate  t.  GSUdo^  eCe.  iSL  ilL  Cto.,  70  Iowa,  102;  6f.  (7.  A  AL  OmimW 

▼.  A  je.  Ox,  22  a  U  220;  OommomMoUk  r.  fftmaaimik  A  A  Ox,  14S  Man. 

264s  Qmtf^ie.  JTy  ▼.  i>i^yer.  76  T«z.  672;  10  Am.  81  B«p.  926;  or  dMUriag 

that  oertftia  diaorimiiiatioiifl  ahall  or  ahall  not  be  madt  between  oertain  olawe* 

ofpnaaengemx  JSToBt.  DeOWr,  06  U.&  486^ — ie  invalid  if  oonetraedaa  apply* 

Uif^  to  interstate  oommeroe,  and  Is  valid  if  reetrieied  by  ite  terms  or  by  tho 

decieion  of  the  state  ooort  to  oommeroe  transaoted  wholly  within  the  statet 

EMtilroad  OommiaBlon  Oaaei,  110  U.  &  307;  Doumkam  r.  AbaoamiHa  Oommdh 

10  WalL  178;  LomnUU  eie.  IL  B.  Oo.  r.  Mistttaippi,  133  U.  &  687.    Bnt  it  m 

■aid  that  **  iwhere  the  state  legislature^  without  disorimination,  passes  a  law 

whieh  operates  vniformly  in  aid  of  domestis  and  interstate  trade  alike,  and 

Oongra—  has  not  acted,  or  has  not  the  anthority  to  afford  so  complete  a  rem* 

•dy  for  the  evil  as  the  state  legislatare,  there  can  be  no  question  about  the 

validity  of  saoh  legislation,  or  the  duty  of  the  state  courts  to  enforce  it^^and 

therefore^  that  a  state  may  by.statute  impose  a  penalty  upon  all  railway  com- 

paniea  for  a  failnre  to  ship  freight  within  five  days,  thongh  such  statute 

operatee  alike  upon  freight  to  be  shipped  outside  as  well  as  inside  the  statet 

Roffff  ▼.  WOmkigim  tie.  R.  R.  Oa,  100  N.  C.  270;  20  Am.  St.  Rep.  600L 

**  A  Telegraph  Oompotuff  occupies  the  same  relation  to  commerce  as  a  carrier 
ot  meesagee  that  a  railroad  company  does  as  a  carrier  of  gooda    Both  com* 
paaies  are  instruments  of  commerce^  and  their  business  is  commerce  itsdi 
They  do  their  transportation  in  different  ways,  and  their  liabilities  are  in  some 
respeota  different^  but  they  are  both  indispensable  to  those  engaged  to  any 
oonslderable  extent  in  commercial  pursuits  "i  Telegraph  Oa  v.  Teaoae^  106 
U.  S.  464;  Peneaeota  T.  Co.  v.  Weetem  UnUm  TeL  Co.,  00  U.  &  1.    There- 
fore^ a  state  cannot  tax  each  message  sent  out  of  the  state:  Tekgroph  Ook  v. 
T«sas,  106  ]J.  S.  460;  nor  can  it  regulate  "the  transmission  or  delivery  of 
interstate  telegrams,  even  within  its  own  bordera**    *'The  whole  subject  of 
Ae  transmission  and  delivery  of  interstate  telegrams  Is,  it  esems,  a  subject 
aatiooal  in  its  character  and  admits  safely  of  only  one  uniform  plan  of  rega* 
lation.    Bnt  however  it  may  be  as  to  the  regulation  by  a  state  of  the  trans- 
mission and  delivery  of  such  telegrams  within  its  own  boundaries,  it  aeeme 
certain  that  no  power  exists  in  a  state  to  regulate  the  mode  sad  order  of 
transmission  and  delivery  of  interstate  telegrams,  starting  from  points  withia 
tin  own  territory,  after  such  telegrams  have  passed  the  stats  line  and  are 
within  the  boundaries  of  other  statee":  Weeteru  dniom  TeL  Oa  v.  Pendkkm^ 
122  U.  8.  866.     '*  These  prinoiplee  are  as  applicable  to  messages  by  telephone 
m  to  merohandisa    There  can  be  no  reasonable  distinction  between  the  oiBce 
•f  common  carriw  of  telephone  and  the  office  of  a  common  carrier  of  good» 
hy  railway  or  steamboat  **!  1%  f  Pemeiglmnkk  Tekphom  Cb.,  48  N.  J.  Kq.  01; 
•Hie,  pi  462. 

Tmm  am  SubfeeU  t^Oemmerce.  -»  A  tax  imposed  upon  the  subjects  of  inter* 
slate  er  foreign  commerce,  or  a  lioenss  fse  exacted  of  persons  engaged  in  such 
eommerce^  mi|^t  net  merely  dbcourage  such  commerce,  but  In  extreme  oasee 
he  equivalent  to  its  prohibition.  ''The  power  to  tax  includee  the  power  to 
dsstroy,"  and  therefore  the  taxation  of  Interstats  or  foreign  commerce  with- 
out restriction  cannot  be  conceded  without  at  the  same  time  eonoediag  the 
pewsr  to  destroy  it.  Doubtless  every  form  of  taxation  directly  impoeed  upon 
interstate  or  foieign  commerce,  or  ite  instrumentalities  or  operation^  is  pro- 
hiMtsd  to  the  states,  and  the  oiily  question  is,  how  far  it  may  be  Ineidentally 
imposed  without  idling  within  the  inhibition  implied  from  the  exdnsive 
sowsr  of  Congress  te  regulate  such  commerca    A  tax  cannot  be  hud  by  a 
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on  the  aoMiSBt  of  saloi  mftdo  bj  a«otloiioor%  and  foqairing  liio  mm  pty- 
«blt  to  bo  greater  la  the  oooo  of  orfeioloo  groim  or  ■onnfootiuod  la  otte 
otetei  than  npoo  artioloo  whieh  aro  grown  or  maanfaotnrod  in  thn  afatt 
wboroin  th^  aro  aold«  Oook  t.  PemuylKniJa^  97  U.  &  066)  nor  npoa  pwMa 
gora  doparUng  from  {OramdaU  t.  Jftvada^  6  WalL  S5)  or  ooming  vifcbin  tba 
otate:  Peopk  T.  OM^aguh  OaumU,  107  U.  8. 69;  Andbvon  ▼.  Ma^orqflfm 
York,  92  U.  8.  859|  whether  aliona  or  noti  nor  upon  monagoa  aont  by  a  tab? 
graph  or  telephone  oorporation  oat  of  the  atate  or  roooiTod  within  the  atate 
from  another  atetex  RaU$mum  t.  W§9iem  Uukm  Tek  Oo.,  1S7  U.  a  411|  U- 
ioup  V.  Port  qf  Jlobik,  127  U.  a  640;  in  r$  PtaJMytante  T^Upham  On.,  49 
N.  J.  £q.  91;  a/Ue,  p.  462;  nor  oan  a  atatate  impoaiag  n  tax  upon  ^o  grMi 
reoeipto  of  peraoDt  or  o<M*ponttioDa  engaged  in  tranaportation  bo  onforoed 
againat  a  oorporation  engaged  in  intoratete  oommoroo.  If  a  railrond  nocpoia* 
tion  tranaporte  gooda  from  one  portion  of  a  atete  to  anoihai^  bat  in  no  doii^ 
neeesaarily  paaaea  through  part  of  another  ateta»  it  ia  not  engaffa4  i^  intaiw 
atoto  oommeroe,  and  a  atote  tax  levied  upon  aooh  tranaportataon  la  not  in* 
valid:  Lehn^  Vaiky  R.  B.  Co.  r.  Peim^kmfiih.  145  U.  &  19& 

Tateea,  when  may  he  Lemed  on  SubJeeU  or  ItuJrumtmtaUimt  ^  Oeiimaifa.  — Olt 
the  other  hand,  it  ia  no  objeotion  to  a  tax  that  it  may  fall  npon  anb]oota  of 
intoretato  oommeroe,  or  affeot  paraona  engaged  in  anoh  oommeroe^  if  thoao  r^ 
anlta  are  incidental,  and  do  not  flow  from  apparent  attompto  to  regnlate  eom* 
merce  or  the  persona  transaetiug  it^  but  from  the  fact  that  aooh  aubjeota  \Jt 
peraona  aro  affected  in  the  aame  way  or  to  the  aamo  extent  aa  other  poraona 
•or  Bubjeote  aro  affected.    A  tax  npon  all  the  aaloa  of  gooda  mado  within  a 
atate  ia  valid,  and  may  be  enforced  againat  peraona  who  have  aold  gooda 
imported  from  other  atates  or  territoriea,  though  euch  gooda  remain  in  the 
•original  packagea  in  which  they  were  imported,  though  aoch  taxoa  are  not 
enforceable  againat  the  importera  themaelvea  in  making  the  firat  aale  after 
importations  Woodnffr.  ParAam,  8  WalL  123;  Waring  v.  ifoyor,  8  WalL  110; 
if  jiMon  T.  LoUt  8  WalL  148^    A  tax  may  be  levied  on  all  peddloia  of  oewing* 
moebinea,  and  one  cannot  escape  euch  tax  by  proving  that  the  maohinoa  which 
lie  sella  were  manufactured  in  another  atate:  Madame  Oo.  v.  Qage^  100  U.  8. 
•676.    If  a  man  haa  moneya  on  hand  on  the  day  when  they  are  anaeaeod,  he 
cannot  eacape  taxation  on  the  grotind  that  he  us<«  his  capital  in  interstate  or 
foreign  oommeroe  by  investing  it  in  cotton  for  exportation  to  foreign  ooaa> 
-tries:  PeoipU  v.  OomiiiiMronsn^  104  U.  &  466.    The  owners  of  property  an 
•not  entitled  to  have  it  exempted  from  state  or  local  taxation  becanae  of  ita 
•employment  in  interstate  commerce:  Deknoart  BaUroad  Tax,  18  WalL  206; 
Horn  a.  Jf.  Oo.  v.  New  Tork^  148  U.  8.  806.    Taxes  may  be  impoaed  on 
railroads  though  ostabliahed  by  Congress:  BaUroad  Oo.  t.  Pomekm,  18  WmlL 
•5;  though  not  on  franchiaos  granted  to  auch  railroads  by  the  United  Statea: 
California  v.  Central  PaxSfie  R.  R.  Oo.^  127  U.  S.  1.     <*It  is  well  settled  that 
there  is  nothing  in  the  constitu^on  or  laws  of  the  United  Statea  which  pre- 
vento  a  atato  from  taxing  personal  property  employed  in  interstate  «r 
commerce,  like  other  personal  property  within  ita  jurisdiction.    Ships  or 
sols,  indeed,  engaged  in  interstate  or  foreign  oommeroe  npon  the  high  eeas,  or 
other  watera  which  are  a  common  highway,  and  having  their  home  port  at 
which  they  are  registered  under  the  laws  of  the  United  States  at  the  domicile 
■of  their  owners  in  one  state,  are  not  subject  te  taxation  in  another  atate  at 
whose  porta  they  incidentally  and  temporarily  touch  for  the  pnrpose  of  de- 
livering or  receiving  passengers  or  freight.    But  that  is  becanae  they  are  not^ 
in  any  proper  sense,  abiding  within  ita  limits,  and  have  no  continuous  pree- 
«nce  or  actual  situs  within  ita  juriadictioo,  and  therefore  can  be  taxed  onlj 


Feb.  1892.]  Peoplb  v,  Wekplb.  561 


•t  tbetr  legal  Bitiii,  llMir  bMM  port  and  tho  domieils  of  their  ownon:  FkAmm 
€br  Oik  ▼.  Pemwyhqiiia^  141  U.  8.  28.    In  other  word%  prupeirtj  employed 
ia  interstate  oommeroe  is  sabjeet  to  tazition  by  the  etatee^  thoagh  there 
may  be  nome  diffioulty  in  determining  in  what  state  it  may  be  taxed,  or  the 
extent  to  ^irhich  it  may  be  taxed  in  several  difEbrent  states.    The  badness  in 
which  it  is  employed  makes  necessary  its  freqnent  passage  from  one  state  to 
another*  eo  that  dnring  eaoh  fisoal  year  it  may  be  at  different  times  in  several 
states,  or  ewen  in  all  the  states  of  the  Union.    To  tax  it  in  eaoh  state  might 
paralyse  interstate  oommeroe,  and  to  altogether  exempt  it  from  taxation  would 
be  to  exempt  from  the  burdens  of  local  goremment  vast  amounts  of  property 
well  able  to  share  such  burdens,  and  constantly  in  need  and  receipt  of  protec- 
tion a£forded  by  the  state  and  municipal  govemmentii  and  paid  for  ont  of  the 
Cmits  of  state  and  municipal  taxation.    A  subject  of  oommeroe^  or  an  instm* 
mentality  of  oanying  it  on,  ii  not  liable  to  taxation  in  the  state  from  the  mere 
fact  that  it  bappens  to  pass  through,  or  cTen  to  rest  for  a  short  time  therein, 
while  in  prooess  of  transportntion:  State  Freight  Tea  Oatm^  15  WalL  232. 
Bat  as  to  those  instrumentalities  of  oommeroe  whieh  are  eoostantly  passing 
from  state  to  state,  whether  they  are  wholly  taxable  in  one  state  or  not»  some 
syatem  may  be  employed  which  will  subject  them  to  taxation  in  the  states 
through  which  they  pass,  so  fitf  as  may  be  just  under  the  circumstances.   Thus, 
If  a  sleeping-car  corporation  is  engaged  in  running  its  cars  in,  through,  and  ont 
el  a  state,  and  has  at  all  times  a  number  of  such  cars  within  its  territory,  it  is 
Bshjeot  to  a  atatuts  applicaUe  to  all  corporations  engaged  in  the  transports* 
tion  of  freight  or  passengers^  and  requiring  them  to  pay  taxes  based  upon  an 
assessment,  the  basis  of  wUch  ii,  ''such  proportion  of  the  capital  stock  of 
the  company  as  the  number  of  miles  over  whioh  it  ran  cars  within  the  state 
bore  to  the  whole  number  of  miles  in  that  and  other  states  orer  which  its 
ears  were  mn.    This  was  a  just  and  equitable  method  of  asssssmen^  and  if 
it  were  adopted  by  all  the  statee  through  which  these  cars  ran,  the  company 
would  be  assessed  upon  the  full  amount  of  its  capital  stock,  and  no  more  **! 
FyOtman  Oar  Co,  t.  Pennsylmnia,  141  U.  S.  23;  Pullman  Oar  Co.  V.  Hapward, 
141  U.  8.  86)  State  ▼.  PuUmam  Car  Ox,  C4  Wis.  89.    8o  a  state  may  impose 
taxee  upon  each  corporation  doing  husinees  within  the  stats,  for  the  privilege 
of  there  exercising  its  franchiM,  to  be  determined,  when  the  corporation  ia 
engaged  in  transportation,  by  the  gross  amount  of  its  rsosipts,  and  that  when 
the  corporation  ii  doing  business  partly  within  and  partly  without  the  stats^ 
the  tax  .should  be  equal  to  the  proporUon  of  the  groes  receipts  of  the  states 
to  he  ascertained  as  follows:  "The  gross  transportation  receipts  of  suoh  rail* 
road  Una  or  system,  as  the  case  may  be,  ever  its  whole  extent  within  and 
without  the  state,  shall  be  divided  by  the  number  of  milee  operated,  to  obtain 
the  average  gross  receipts  per  mile,  and  the  gross  receipts  in  this  state  shall 
be  taken  to  be  the  average  groes  receipts  per  mile  multiplied  by  the  number 
of  milee  operated  in  this  state.**    Thii  statute  wss  sustained,  on  the  ground 
ttiat  it  was  not  a  tax  upon  interstate  commerce,  and  that  the  means  adopted 
were  intended  solely  for  the  purpose  of  determining  the  amount  of  business 
transacted  within  the  state,  and  of  levying  a  tax  thereont  Maim  v.  Qramd 
TrwJt  BTy  Co.,  142  U.  S.  217. 

Uoame  ffUeAAfotefiM^AxiA--- The  principles  to  which  we  have  referred 
M  applicable  to  taxaties  are  equally  applicable  to  license  foes  exacted  for  the 
privilege  of  doing  hsilnnss  within  a  state.  A  stats  may  exact  a  Hoenss  f  se 
from  persons  carrying  on  husinees  within  its  territory,  without  rendering  its 
action  in  so  doing  inhject  to  the  objection  that  it  is  attempting  to  regulate 
iatsrstate  or  foreign  commerce,  provided  it  doee  not  discriminate  in  favor  of 
▲a.  0r.  Rsr.,  Vol.  XXVIL  —  es 
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tfei  peoplt,  prodneK  or  maaofaoioni^  aor  eharg*  penons  imporiiBC 
of  oonmeroe  witUn  the  tlato  for  Hm  pririlago  of  fthoro  diopooiog  of  th««» 
'*Hodoal»fe  ofta  bo  ontortoinod  of  the  right  of  a  state  logislaton  to  tax  tradl^. 
profenioii%  or  ooeapation%  ia  the  aboenoe  of  inhibitiona  in  the  state  oonstifc^ 
tion  in  that  regardi  and  where  a  resident  oitiaea  engsges  in  general  Iwsinsii 
snbjeot  to  a  partienlar  tax,  the  faot  that  the  basinees  done  ehaaeea  to  oonsii^ 
for  the  time  being,  wholly  or  partly  in  negotiating  sales  between  residoBt  aad- 
aon-remdeot  merohaati  of  goods  situated  in  another  states  does  not  involTO  the 
taxation  of  interstate  oommeroe,  forbidden  by  the  ooostitation  **:  #Uta  w. 
JSkeiby  Oo,,  145  U.  S.  1.  A  lioeaie  tax  may  be  exacted  of  persons  buying  and 
selling  on  oomnfiission  or  otherwise  doing  basiness  within  the  states  and  eslft> 
mafeed,  when  they  haTO  no  oapital  invested,  on  their  gross  yearly  oommissieni 
or  ehargee,  though  the  business  transaeted  by  them  was  for  prinotpals  resid* 
iog  in  other  states*  and  the  goods  sold  by  them  for  sueh  prinoipals  wore  to 
be  shipped  into  the  state  in  whioh  the  brokers  did  businees:  Fkkkm  t.  Skdbf 
Oo.,  145  U.  8. 1.  A  tax  imposed  on  merchants  and  other  dealers,  of  one  tsott 
of  one  per  cent  of  their  purchases^  whether  made  within  or  without  tiie  static 
except  on  purchases  of  farm  products  from  the  producer,  has  been  sustained, 
on  the  ground  that  such  tax  was  a  valid  license  or  occupation  tax  for  tiie 
priTilege  of  doing  business  within  the  state:  8kU6  ▼.  ^i^enek^  109  N.  OL  7S2| 
S6  Am.  St.  Rep.  590;  Siaie  t.  aievenrnm,  109  H.  a  730;  26  Am.  St  Rep.  505. 
So  a  tax  may  be  impoeed  on  the  keepers  of  ferries,  "although  their  boats 
ply  between  landings  lying  in  two  diflforent  states'*!  Wigghu  F.  Ch,  ▼• 
Mui  8t  LouU,  107  U.  8.  865.  One  who  has  imported  goods  from  anothw 
■tats  or  a  foreign  country  lias,  while  they  remain  in  the  original  paoksgei^  n 
right  to  sell  them,  and  no  state  can  require  that  he^  as  a  condition  preoedeai 
to  the  exercise  of  this  right,  shall  take  out  any  license  or  pay  any  lioenae  fee 
or  other  charge:  Brown  v.  Maryland,  12  Wheati  441, 442.  It  appears  equally 
•ertain  that  such  importers  need  not  make  their  sales  in  person,  and  that  no 
Uoense  may  be  exacted  of  persons  whom  they  may  employ  to  effeot  eales  for 
them*  Therefore  a  statute  declaring  that  all  drummers  or  persons  not  havw 
ing  a  place  of  business  in  the  taxing  district*  offering  for  sale  or  selling  goods 
therein  by  sample,  shall  be  required  to  pay  a  specific  som  per  week  or  month 
for  that  privilege  oannot  be  enforoed  against  one  who  was  employed  and 
aeting  for  merchants  doing  busbess  in  another  atats^  and  for  whom  he  exhib- 
ited samplss  for  the  purpoee  of  effecting  sales:  Bobbins  V.  Bhdb^^  Taxing 
JHtL,  190  U.  8.  489;  Corson  r.  Mainland,  120  U.  a  502.  So  one  who  is  act- 
lug  as  sgent  in  one  state  of  a  line  of  railroad  between  points  in  two  other 
states,  for  the  purpose  of  inducing  persons  going  from  the  point  at  which  he 
acted  as  each  agent  to  points  in  other  statsa  to  take  the  road  which  he  rep- 
resented, but  not  selling  tickets  for  the  road  nor  reoeiring  or  disposing  of 
moneys  on  account  of  it,  is  engaged  in  interstats  conuneroe^  and  cannot  be 
required  to  pay  a  license  tax:  Norfolk  eie.  B.  B.  Co,  y.  Penntytvama^  136  U.  S» 
114;  HfeOatt  r.  OitUfornia,  136  U.  S.  104.  We  are  not  sure  that  we  appro, 
hand  the  distinction  between  the  cases  of  the  class  last  dted  and  Ficklen  t. 
Bhelbif  Co,,  145  U.  &  1,  but  probably  it  is  this,  that  a  lioenae  tax  impoeed  by 
a  state  upon  an  occupation  may  be  enforoed  against  persons  engaged  in  that 
econpation  and  having  the  right  under  the  license  to  transact  all  businem 
,  falling  within  the  line  of  their  occupation,  whether  domestic,  interstate^ 
t/nr  foreign,  though  they,  as  a  matter  of  fact,  do  not  transact  any  businesi 
.whatever,  except  snob  as  constitutes  interstate  or  foreign  oommerce^  but  thai 
if  they<nrBLampl9yed-liy  a  person  engaged  solely  in  interstate  or  foreign  obo^ 
meroe,  and  represent  him  to  tha  extent  that  taxes  upon  them  neoessarilj  opsr* 
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}|imii^  then  they  cannot  be  ^^P^gj^* 
"Ipoal  liwaaiTMcIkui^^  ▼.  SatUk  BetHnSf 
IndL  471t  JlwAer  w.  TeaaB,  188  U.  8.  129|  SttnUmUmyk  t.  J7«Niiidfcb  1S9  U.  & 
Mil  Biaim  ▼•  Ag§e.  tt  Ala.  110|  JWf  SeoU  t.  Pefto%  tO  Km.  764;  ^ecMmer 
▼•  I^omnvHle,  84  Ky.  806|  Aote  t.  i^nuoob  103  N.  a  849;  Simmimi  Ok  ▼•  Jfe- 
Ottlre*  38  La.  Ajui.  848;  Ba  parU  JUmMiU,  19  Kev.  439;  Sx  parte  Thomaa^ 
71  CU.  204;  Cordon  r.  Maryland,  120  U.  &  002;  CfnOeker  ▼.  ^enAiciy,  141 
U.  S.  47. 

lHMrimlNatfMlni>VN«rq^ACflfiPk«ilii0le.---O^  eovine  My  eyetem 

tasee  whioh  diaeriminfttee  between  the  prodnoti  er  nuumiaetnree  ui 

diffBTWit  statcet  WeUomw.  Mkitmrk  91 U.  &  276;  Tkmam  w.  Emker,  102 U.  & 

123;    Weifber  r.  Vkyima,  103  U.  a  344;   WaUing  r.  Miehifftm,  116  U.  S.  446; 

oar  gWes  m  eittaen  or  resident  of  the  ttate  a  right  to  earry  on  oommerce  on 

■lore  f aroraUe  terme  then  ere  eooorded  to  eitiiene  of  other  ttetetp  —  eennot  be 

MstaiMds    W€Hrd  r.  Maryland,  12  WelL  418;  8tai$  ▼.  Wigyim,  64  K.  H.  606. 

A  Biataie  impocing  e  lioenee  tex  npon  peddlers  of  articles  mannfactnred  ont- 

aido  of  the  state  is  inyalid,  becaose  it  is  an  attempted  discrimination  in  favor 

ol  tbo  maaufactnres  of  the  state:   Wdion  v.  MU«<mri,  91  U.  8.  276;  Stait  ▼. 

Pratt,  W  VtL 690;BodgerBr.  McCoy,  6  Dak.  238;  Wrought  IromOcr.  Johmon^ 

84  Ga.  7M|  Mar^MUmm  r.  Bimm,  68  Iowa.  184;  48  Am.  Rep.  116;  Ffaet  t. 

State,  07  Ala.  73;  Stater.  Broummg,  62  Mo.  691;  but  a  license  tax  may  be  im- 

poaed  npcm  all  peddlers^  or  upon  peddlers  of  a  particular  dass  of  good%  and 

wheii  iiaposedy  no  peddler  oan  escape  from  its  payment  on  the  ground  that  the 

articlee  he  happens  to  sell  were  wholly  or  partly  manufactured  or  produced 

ia  Mother  etate:  State  r.  Smart,  103  Mo.  941;  28  Am.  8t.  Rep.  874;  Siate  T. 

Sndtkaom.  106  Mo.  149;  Jb  parte  BuUn,  28  Tex.  App.  804;  Md  it  has  beea 

held  that  a  state  mi^  prohibit  all  sales  by  peddling  within  its  limitas  Com' 

mtomweaUh  r.  Gardner,  183  Pa.  St  284;  19  Am.  8t  Rep.  646. 

Lieenee  Fea  Baaeted  qf  Interetate  Commerce.  -^  A  state  cannot  first  deelare 

that  the  oarrying  oa  of  someiportion  of  interstate  oommerce  ii  a  pririlefs^ 

and  then  impcee  a  license  tax*! or  the  exercise  of  such  priTilege.    It  is  obvious 

that  to  do  this  ii  equivalent  to  the  power  to  tax  all  interstate  commerce  oat 

el  exiatenoeb    Therefore  a  statute  impiising  a  license  tax  on  each  sleeping* 

ear  not  owned  by  the  road  upon  which  it  ii  run  within  the  state  is  uncon- 

Btitutional:  Piekard  v.  PuUmam  Oar  Co.,  117  U.  &  84;  TVnfMSist  ▼.  PuUmam 

Car  Co^  117  U.  8.  61.    A  license  tax  cannot  be  impceed  upon  persons  owning 

end  running  tow-boats  to  and  from  the  Gulf  of  Mexico  and  the  eity  of  New 

Orleans^  because  to  permit  its  imposition  might  enable  the  state  to  regulate 

interetate  oommerce,  aad  the  license  fee  is  in  effect  a  charge  upon  "  the  price 

of  the  priTilege  of  navigating  the  Missimippi  Biver  between  Kew  Orleana  end 

the  gulf,  in  the  coastwise  trade  **!  ifcraa  v.  ^sie  Orleaae,  112  U.  8.  74. 

According  to  the  ordinary  course  of  businees,  a  bill  of  lading  *'  is  invariably 
assomated  with  every  cargo  of  merchandiie  exported  to  a  foreign  oountryp 
and  consequently  a  duty  upon  that  is,  in  substance  and  eflect,  a  duty  upon 
the  article  imported."    A  statute  impoeing  a  stamp  duty  on  bills  of  lading 
for  gold  or  silver  transported  from  a  port  within  to  a  port  without  the  state 
is  therefore  void:  Almg  r.  OaliTomia,  24  How.  169.    If  a  statute  of  a  sUto 
imposes  an  excise  tax  upon  tobacco^  but  exempts  from  such  tax  tobacco  in- 
tended for  export^  and  requires  every  package  intended  fcr  export  to  have 
affixed  to  it  an  engraved  stamp  indicative  of  such  intention,  and  allows  the 
■am  of  twenty-five  cents  to  be  charged  for  affixing  each  of  sueh  stamps^  such 
statute  merely  providee  a  mode  of  identifying  the  articlee  intended  for  export 
*^  of  securing  their  exemption  from  the  tax  to  which  they  would  otherwise 
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W  Hdbli^  9Md  b  HMNfora  Mostitattoaalt  Paa  r.  Bmrgem,  9t  U.  &  SK; 
f%»Tfay.  AvgMk  117  IT.  &  804|  Omt.  Jh«(  116  IT.  a  017. 

OifiMralfoM.  —la  tiM  Bote  to  8$aU  r.  OootbM.  SS  An.  81  Bcpu  871^  «• 
•oondiNd  tlio  rigjit  of  a  stiite  te  diMrtmiiiato  agaiiMl  oorpofotio^ 
ofchar  itatai^  and  roached  the  oooelnrion  that  o  state  might  asehide  thaa 
from  doing  basiness  within  its  territory,  or  impose  opon  them  snch  restric- 
tions as  It  thought  proper:  See  also  Pemhina  M,  Co,  v.  Pe/msylvanSa^  121 
U.  S.  181;  PadJU  B,  Co,  r.  Se&eri,  142  U.  S.  380.  From  tills  general  rak 
miisl  be  ezoepted  eorporatloiia  formed  for  the  porposo  of  engaging  in  int«^ 
state  eommeroa.  The  atate  has  no  power  te  present  their  doing  Mioh  hnsinem 
within  ite  territory,  nor  oan  it  impose  npon  them  rsatcietiona  or  obligations 
beyond  its  power  to  impose  npon  natural  persons  engaged  in  the  aamo  hnsl- 
ness  vnder  like  eironmstanoee:  Pauaeoia  T.  Obi  v.  Wniem  Umkm  TeL  Obi, 
86  U.  &  1;  Ooopet  iffff.  (h.  v.  Fergmom,  118  U.  a  7S7t  Foul  t.  FtrpMo^  8 
WalL  188t  YTestem  Unkm  TeL  Oa.  t.  MaimKkutettt,  1S6  U.  &  6S0j  Leiotip  ▼• 
Mobile,  127  U.  a  610;  ^br/oft  ^  W.  JL  B.  w.  Pmiu^ivamia,  186  U.  a  114. 

ne  Police  Power  and  IiUerttaU  Commeree,"  The  implied  prohibition  againal 
the  regulation  of  interstate  and  foreign  oommerce  1^  any  ttete,  like  moat 
other  oonstitntional  inhibition^  oannol  be  properly  oomidered  withoat  r^ 
membertng  the  polioe  power  reated  te  the  several  alates^  thongh^fto 
more  reoent  decisions  of  The  national  ^drts  ankrm  soas  no  exereiae  of  ttia 


power  can"be  sostatded  whieh  motti  In  lEe  regdiation  Jt  sadh  oommeTMs 
Bcttlroad  Ob.  t.  Huaen,  85  U.  a  468;  ITfiiWSiOfll'r.'SSrSsr,  186  TTa  318; 
trimmer  ▼.  Robmam,  188  U.  a  78;  Bommm  t.  Ollloa|0O^  186  U.  a  460;  Leief 
T.  Partita,  186  U.  a  lOa  •*^ytheaettieddoetriaesof  thlieoort.  thepoBeo 
power  eztend%  at  leaat^  te  the  proteotioii  of  the  UTe%  the  health,  and  tho 
property  of  the  oommnnity  against-  the  injoriona  exereiae  by  any  oitiien  eC 
his  own  rights.  State  legislation^  striotiy  and  legitimately  for  police  pur- 
pceea,  does  not^  in  the  aenae  of  the  ocostitntion,  neoessarDy  intrench  vpon 
any  authority  which  has  beeii  oonfidedt  expressly  or  by  implication,  to  tiM 
national  goremment'*!  PaUereom  v.  JTenliiely,  07  U.  a  604;  Lketm  Oaoee,  6 
Eow.  6831  **  But  it  doea  not  follow  that  CTorything  whieh  the  legislature  of 
a  state  may  deem  essential  for  the  good  order  of  society  and  the  wdl-boing 
of  ite  cltiMna  can  be  set  up  against  the  exdusiye  power  of  Obngrses  to  regu* 
late  the  operationa  of  foreign  and  interstate  commerce.  We  haye  lately  ex* 
preasly  decided  bi  the  case  of  Leieg  r.  Hardin,  136  U.  a  100,  that  a  state 
law  prohibiting  the  sale  of  intoxicating  liquors  is  void  when  it  comes  in  ooa« 
iiiot  with  the  express  or  implied  regulation  of  interstate  oommerce  by  Con- 
cress,  declaring  that  the  traffic  in  such  liquors  as  articles  of  merchandioe 
between  the  states  shall  be  free.  There  are,  undoubtedly,  many  things  which 
in  their  nature  are  so  deleterious  or  injurious  to  thcliTea  and  health  of  the 
people  as  to  lose  all  benefit  of  protection  as  artidea  or  things  of  commereo, 
or  to  be  able  to  claim  it  only  in  a  modified  way.  Such  things  are  properly 
suhject  to  the  police  power  of  the  state.  Chief  Justice  If  arahall,  in  ^roisll 
T.  Mariflamd,  12  Wheal  418,  443,  instances  gnnpowder  as  clearly  subject  to 
the  exerciaa  of  the  police  power  in  regard  to  ite  remoTal  and  the  place  of  ite 
storagof  and  he  adds:  'The  remoral  or  destruotion  of  infectious  or  unsound 
articles  ia,  undoubtedly,  an  exercise  of  that  power,  and  forms  an  oxprsaa 
exception  to  the  prohibition  we  are  considering.  Indeed,  the  Uwa  of  tho 
United  Htatea  expressly  sanction  the  health  laws  of  a  state.'  Chiof  Juatioo 
Taney,  in  the  Lieenee  Caeee,  6  How.  604,  676.  took  the  aamo  diotinotten  when 
he  said:  '  It  has,  indeed,  been  suggested,  that  if  a  state  dooma  the  traffio 
in  ardent  spirita  to  be  iuj uncus  to  ite  citixens,  and  calculated  to  introdneo 
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iauiioittlity,  TiM^  tad  paoj^erua  into  tiie  lUie,  It  maj  ooiitt!tiitl«iiaIly  ntvm 

to  pemH  ii»  importaliott»  aotiHtbttuiding  tha  Uws  of  OongroM;  and  thai  a 

■tete  may  do  tlili  upon  tho  Mmo  priaolplea  that  H  may  naiat  and  prarant  tha 

tatrodnetloa  of  diaaaaa^  paatJJanoa^  and  panparlam  fiona  abroad.    Bat  i^nul 

bo  fomombiod  that  diaoaaa^  paatilanoab  and  paBpariaia  aro  not  anbjaola  of 

oonuBoroe^  although  00010110100  among  ita  attondant  OTila.    They  are  not 

thinga  to  bo  regulatod  and  trafficked  in,  bnt  to  bo  prerented,  a«  far  aahnman 

ianmgltkt  or  hnman  means  oan  gnard  against  them.     Bat  spirits  and  distilled 

liqaors  are  vniTorsally  admitted  to  bo  snbjeots  of  ownership  and  property, 

and  aro  thoraforo  anbjecta  of  ozohanga^  barter,  and  traffio,  like  any  other 

oomaiodity  in  whioh  a  right  of  property  exista.*    Bat  whilst  it  is  only  snoh 

Ubinga  aa  are  olearly  injnrions  to  tho  lires  and  health  of  the  people  that 

aro  plaood  beyond  the  proteotion  of  tho  oommerdsl  power  of  Congroaa,  yet 

whoo  that  power,  or  some  other  ozoinsiTe  power  of  tiie  federal  government^ 

ia  not  in  qaeation,  tho  polioo  power  of  tho  state  extends  to  almost  everything 

within  ita  borders^  -» to  the  tuppression  of  nniianoes;  to  the  prohibition  of 

mannfaotoroa  deemed  injnrions  to  the  pnblio  health;  to  the  prohibition  of 

intozioating  drinks,  their  mannfaeture  or  eale;  to  tho  prohibition  of  lotter- 

ie%  gambling,  horso-raoing,  or  anything  else  that  the  legislatnro  may  deem 

eppooed  to  the  paUio  welfare:  BarUmeifer  v.  /otoo,  18  Wall.  129;  Bter  Oom' 

jMiny  T.  MaumtehmettB,  97  U.  8.  26;  FertHUhng  Oo.  v.  Hyde  Park,  97  U.  S.  659; 

Sloner.  MUsiarippi,  101  U.  8.  814;  Foiter  v.  Kansas,  112  U.  S.  201;  Mughr 

T.  JEonsas^  128  U.  8.  028;  PaweH  r,  Pennsylvania,  127  U.  8.  878;  JDdd  t. 

Pearwn.  128  U.  S.  1;  KimmUh  r.  Ball,  129  U.  B.  217.    It  U  also  within  the 

andoobted  province  of  tho  state  lagisUtnre  to  make  regnlatioos  with  regard 

to  the  speed  of  railroad  trains  in  the  neighborhood  of  oities  and  towns;  with 

Tegard  to  the  precantions  to  be  taken  in  the  approach  of  anoh  trains  to  bridges, 

tnnnels,  deep  ents,  and  sharp  onrves;  and  generally,  with  regard  to  all  op- 

evationa  in  whioh  tiie  liTaaaad  health  of  the  people  may  be  endangered,  even 

thongh  anoh  regnlations  affoot  to  some  extent  the  operations  of  interstate 

eommeroe.     8noh  regnlations  are  eminently  looal  in  their  oharaoter^  and  ia 

the  abeenoe  of  oongressional  regnlations  over  the  same  sabjeot»  are  free  from 

all  oonatitntional  objections^  and  nnqnestionably  valid  ":  OnOeker  v.  Keniueky^ 

141  V.  8.69. 

One  of  the  nndonbted  snbjeots  of  the  police  power  is  the  proteotion  of  the 
pnblio  from  imposition  and  frand,  and  a  state  may,  therefore^  in  the  exeroiae 
of  that  power,  ordinarily  provide  against  the  mannfaotnre  or  sale  of  adulter* 
ated  artidee  of  food,  or  articles  mannfactnred  and  pnt  np  in  snoh  a  form  as 
to  impose  npon  parohaser%  and  lead  them  to  believe  they  are  purchasing  a 
different  article  from  that  in  fact  sold  to  them.    Principally,  npon  this  gronnd, 
atatiitee  prohilnting  the  mannfaotnro  and  sale  of  oleomargarine  have  been  sus- 
tained by  the  national  oonrts;  bnt  in  the  case  in  whioh  the  question  was  pre- 
sented, the  oonrt  did  not  consider  whether  snoh  a  statute  might  not  be 
objeotionable  aa  a  regulation  of  interstate  oommeroe:  PoweU  v.  Pennsylvania^ 
127  U.  8.  678.    Ia  two  states  in  which  the  question  has  arisen,  their  conrta 
have  afHrmed  the  power  of  the  state  to  protect  the  pnblio  against  deception, 
and  have  therefore  denied  the  right  to  sell  deomaigarine  when  in  each  a 
form  as  to  deceive  purchasers  into  tho  belief  that  it  was  butter,  though  it  had 
been  imported  from  another  state  and  remahied  ia  the  origmal  packagest 
OMunomMoUhw.  Buniley,  80 N.  B.  Rep.  1127 (Maaa.,  Ifay^  1892);  ffaimimry 
t.  ITewUm,  SON.  J.  L.  834;  Mfm,  Aoft  v.  Oooeh,  44  Fed.  Bep.  276w 

InspeetUm  Lowe.  —Some  of  the  statea  have,  from  time  te  tima^  paaaeS  ht 
iftctian  1aw%  the  pvrpoaa  of  whioh  generally  waa  te  prepare  prodaeta  af  the 


.  I 
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•tete  9m  txpoHfttloB,  aad  «»  liili  •zteni  «1m  Taliaty  af  ImpmImb 
kM  Ml  been  lerioiuly  Miiteftad,  and  whis  MBtMUd^  Ium 
IWiMT  r.  Marifkmit  107  U.  8. 181    Farlu^M  tfisrt  wmj  alao  be 
%ion  laws  applioabto  to  propttHgr  importod  into  tiM  ttoto^  but  if  m^  th^ 
«ppl7  to  «U  property  of  the  mum  oUm»  and  nol  cnbjoel  to  intpaetion  tba 
■dneto  or  maanfaotoroa  of  oihar  atetes,  while  thoae  of  Ibe  atoto  are 
Teiffki  T.  WrtgJU^  141 U.  &  S2.    A  stetato  of  Kentooky  required  the  geasiiis 
•«nd  inapection  of  all  oila  and  flaid%  the  prodoota  of  ooal,  petraieaai.  or 
-ether  bttominooa  anbetanoea  intonded  for  nae  for  iUaminnting  parpoeei»  and 
IproTided  that  anoh  oili  aa  ignito  or  permanently  bom  at  a  leae  tomperat«u« 
%haa  130  degreaa  Fahrenheit  ahonld  be  oondemaed  aa  nnaafe  for  aneh  pac^ 
pooee,  and  the  eaaka  or  barreb  in  whieh  they  were  oontained  ahoolA  1m 
branded  aa  nnaafe^  and  all  peraona  aelling  oOa  the  eaaka  or  barraia  «f 
were  so  branded  ahonld  be  aabjeet  to  a  penalty  preaeribed  1^  the 
A  partionlar  oH,  the  ezolnaire  right  to  mannfactnre  whieh  waa  proteeled  hj 
lettora  patent^  having  been  eondemnedy  and  notwithatanding  the  oondemnn- 
tion  soldf  a  oonviotion  of  the  vendor  waa  aostaioed,  on  the  ground  that  tiie 
atatato  waa  an  ordinary  polioe  regnUtion  providing  a  proper  inapectioa  for 
the  purpoee  of  detormining  whether  artielea  were  dangeroni.  and  therefi 
nafit  for  nae;  and  the  eoart  affirmed  the  general  authority  of  eaoh  atnto  to 
teot  ita  oitiaeaa  againat  the  introdaotbn  within  ita  limiU  of  infeeted 
ohandise,  paupera,  oonviota,  or  persona  likely  to  beoome  a  publie  oharge^  «r 
animala  having  oontagioua  diseasea,  and  '*  the  neeeiaity  growing  out  of  the 
fundamental  oonditiona  of  eivil  society  of  upholding  anch  ateto  regulationa 
enactod  in  good  faith,  and  which  had  appropriate  and  direot  eonneoUon  with 
that  protection  to  life,  health,  and  property  which  eaoh  ateto  owea  to  ito 
citiaana  "t  Pattentm  T.  Keahtdky,  97  U.  8.  601.    No  inspection  law  oan  be 
'  ansteined  if  ite  operation  mnat  be  to  exclude  from  one  steto  the  produoto  of 
another  by  imposing  conditions  with  which  it  is  not  possible  to  comply  with- 
out incurring  such  inconvenience  or  ezpenae  as  no  importer  oonld  afford  to 
incur.    Therefore,  a  atetute  providing  that  no  freah  meate  shall  he  aold 
within  the  ateto  unless  from  animals  inspected  therein  within  twenty-four 
houre  before  being  killed,  or  from  animala  slaughtered  within  n  hundred 
milee  from  the  place  where  their  meat  ia  exposed  for  sale,  unless  aneh  meait 
ia  inspeoted,  and  a  charge  of  one  oent  per  pound  is  paid  for  aneh  inapeetion,  ia 
invalid,  becaase  ite  practical  operation  mnat  be  to  exdude  from  aale  the  fleeh 
of  all  cattle,  whether  healthy  or  not,  not  killed  within  the  atato  in  the  one 
eaae,  or  alaughtered  within  one  hundred  miles  from  the  place  of  aale  in  tba 
other:  iliufiefota  v.  Barber^  186  U.  S.  318;  Siaier,  JDebt,  126  Ind.  68;  Aias- 
mer  v.  Sebman,  138  U.  8.  78.  -^f 

IleaUht  BegukUkmt  to  Secure  amd  FnMdL  — Regulationa  impoaed  in  good  filtii 
by  a  stete,  for  the  purpose  of  promoting  and  better  aeouriag  the  health  af  ite 
citizens  and  protecting  them  from  contagion,  may  doubtlesa  ineidently  aflaol 
or  regulate  interstete  or  foreign  commerce  without  being  unoonstitotiooaL 
This  ia  one  of  the  subjeote  upon  which  the  local  authoritiee  may  act,  nt  leaat 
until  Congreaa  has  taken  aome  action.  Thua  a  dam  on  a  navigable  atreaa 
'*  passing  through  a  d«ep,  level  marsh  "  may  be  authoriaed  by  the  atato  when 
"  the  value  of  the  property  on  ite  banks  must  be  enhanced  by  excluding  the 
water  from  the  marvh,  and  the  health  of  the  inhabitente  probably  improved; 
measures  oalculated  to  produoe  these  objects,  provided  they  do  not  oome 
into  collision  with  the  powers  of  the  general  government,  are  nndoubtedly 
within  thoee  reserved  to  the  atetes  *'i  WUl»o%^.BlaMwd(h%AMmrtkQ%.^% 
Pet.  846. 
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T%  AHMfmMl ^<}inraiiliM  XoMf  it  maimmOlj  ^wilhfai  Hm  prmrinoe  of 
'^ho  statof  of  tb«  Union.*    Whothor  nn  onaelmaal  of  ttli  olwimotor  oaa  prt- 
■gMnsI  any  aol  of  Oongnti  i^fnUtinff  eomuMtoo  11  hM  nol  yot  boon 
to  drttrintn%  ImiI  wo  haro  no  donbl  tbnft  Um  nntiminl  oonHi  will 
it&in  and  onloffoo  national  rognlalloa  of  this  attljool^  wImootot  it  ommo  in 
4M>Afliot  with  any  atato  rognlation.    A  atatnto  of  T-*"^r"*\  requiring  tho 
^ezAmination  of  all  Teoiols  pasting  aosrtain  qnamntino  station,  and  allowing 
^b«  ozamining  offioer,  for  making  tho  inspootion  and  granting  a  oertificate,  cer- 
f eot»  dasignated  in  tho  statato^  was  sustained^  on  tho  ground  that  *'  qnar* 
Ltino  laws  belong  to  that  olass  of  legislation  whioh»  whether  passed  with 
intent  to  regulate  oommeroe  or  not^  must  be  admitted  to  hoTO  that  e£feot» 
mxkd  which  is  ralid  nntil  displaced  or  oontravoned  by  some  legislation  of 
OMigress.*    Morgan  de.  Cik  t.  Xoniiienia  §te.  Board  t^ffecM,  118  U.  B.  40S. 
IdTo-etooky  forming  part  of  the  property  of  citiaens  of  a  state,  may,  as 
'wr«ll  so  their  owners,  bo  liaUo  to  oontraot  contagious  dissosns  brought  from 
•<»ti»or  statso  or  oountrieSi    May  this  property  bo  proteotod  by.  appropriate 
•tate  regulations  tending  to  ezolude  contagion,  or  at  least  to  render  its 
introduction  into  the  state  less  probable  f    A  state  cannot  prohibit  the  intro- 
duction within  its  lines  of  a^  cattle  from  oertain  other  states  during 
<sortain  specified  months  during  the  year,  for  this  is  ezclusion  rather  tiian 
j^teotion,  and  ii  an  indiioriminate  condemnation  of  healthy  as  well  aa  dis- 
eased cattle:  Hamdbai  ^  8L  J.  B.  S.  Oo.  T.  Huten,  96  U.  S.  465;  CTWon  t. 
Sherlock,  75  Mo.  247;  SakenakSn  t.  ilavif,  91  HI  391.    A  different  result 
would  probably  hare  been  reached,  had  it  been  ahown  that  all  cattie  coming 
from  the  localitiea  named,  **  during  the  montha  mentioned,  wore  infected 
with  diaeaae^  or  that  auoh  cattie  were  ao  generally  infected  that  it  would 
have  been  impoaaible  to  aeparate  the  healthy  from  the  diaeased  ";  and  it  is 
oettied  that  there  is  no  constitutional  objection  to  a  atate  atatute  making  a 
peraon  haTing  in  hie  pocaeaaion  Tezaa  cattle  liable  for  any  damage  aocruhig 
from  their  running  at  hurge^  and  thereby  apreading  the  diaesae  known  so 
••Texas  foTer":  JBmmM4  t.  BaO,  129  U.  &  217. 

BeguksUoMfor  tk$  Olmrvimo^  f/  Oomnum  Oanian  may  also  be  prescribed 
by  the  state,  and  enforced  against  persona  and  corporationa  engaged  in  inter- 
atate  commerce,  where  they  are  intended  merely  to  aecure  good  and  prompt 
eonrioe^  and  to  diminiah  the  danger  to  which  paasongera  and  othera  are  ez- 
poaod.  Hence  locomotiTO  engineera  may  be  required  to  paaa  examinations 
designed  to  test  their  competency  for  the  duties  which  their  employment 
doTolres  upon  them,  and  to  take  out  a  license  showing  that  they  have  suc- 
cessfully paassd  such  examinatioo,  and  to  pay  a  reasonable  charge  for  the 
eenricee  rendered  in  making  the  examination  and  iasuing  the  Uoenae:  SmUJi 
T.  AkAcma,  124  U.  &  4d5;  Doni  t.  ffeU  VirgitOa.  129  U.  8.  114;  NashMk 
de,  B*  B,Oo,r.  Alabama^  128  U.  8.  96w  On  the  ground  that  natural  gaa, 
nnder  a  high  preaanre^  ia  dangeroua^  it  haa  been  held  that  a  atatute  prohibit- 
ing ite  being  aubjeoted  to  a  preaaure  of  more  than  three  hundred  pounds  to 
the  equare  inch  ia  valid,  and  may  be  enforced  sgainat  a  corporation  anbj act- 
ing gaa  to  a  greater  preaaure  while  being  carried  out  of  the  atate  in  pipee: 
JanUuomr.  Indkma  etc  Ob.,  128  Ind.  556.  Many  other  regulationa  of  common 
osrriera  hare  been  upheld  by  the  atate  courta,  though  undoubtedly  affecting 
commerce,  of  which  the  following  are  inatancea:  Making  railroads  liable  for 
firea  atarted  by  aparka  from  their  locomotirea:  Smith  y,  Boston  A  M.  R.  R. 
€bb,  68  N.  H.  26;  preacribing  the  timea  when  ticket  offices  ahall  be  opent 
Ball  T.  8,  O.  B.  B,  Cb.,  26  S.  C.  564;  imposing  a  penalty  for  refusing  to 
deUver  freight:  Guif  etc  B.  B,  Co.  v.  Jhoyer,  75  Tex.  572;  16  Aflk  St  Rep. 
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iMf  wqiiii^g  •ona^Aliig  nulrotdi  !•  inmaf er  frei|^t  and 

«0M|^T.  JtoMflt  iC&  iK.it  Cb.,  45  l0ini»S88;  ti  Am.  Eop.  771;  ortliraag^ 

trmliu  !•  slop  within  the  aUtof  OUeo^oiC&it.  it  Cb^  t,  iVopIs,  100  BL  6S7|' 

or  Mpnrftte  Moonunodaiioiit  to  bo  proridad  for  wliite  and  oolorad 
iNit  not  attompting  to  apply  thla  mlo  to  intontato  paowngan:  XommOs 
M.B.09.r.  MiBiiuippi,  183  U.  &  687;   «6  Miaa.  682;  U  Am.  St.  Bep. 
Imt  a  atata  atatnta  ondartaldng  to  preaeribo  what  aoeommodaiioBa  ahall  bo 
famiahod  for  aithar  freight  or  paaaengara  ia  inapplioabia  to  in|«ratata  awaa 
meroo:  Stankg  r.  Wabatk  ele.  S.  IL  Oo^  100  Ma  43S. 

8tai9ie$  FMMdktg  the  MoM^faciurt  or  Bah  <^  ImtaaokaUug  Liqmn  withis 
a  atata  do  not  ordinarily  direotly  interfere  with  interstate  commeroa^  aoid 
when  they  do  not,  are  anstainable:  KSdd  t.  Pearmm,  128  U.  8.  1;  Mttgler  ▼. 
Kcmaat,  128  U.  8.  028.    It  waa  finally  held  by  the  anpreme  oonri  of 
United  Statea,  three  jnatioea  diaaenting,  that  a  atata  ooold  ncyt^  in  tiio 
oiae  of  ita  polioe  power^  prarent  the  importing  of  intozioating  liqaon 
another  atate:  Bowman  ▼•  Ohkoffo  ttc  R,  R,  Oo^  180  U.  S.  466;  nor  deny  t» 
the  importer  the  rights  after  anoh  importatioOt  to  aell  tfaem  whfle  in  tho 
onginal  paokagea:  Z/dt^  t.  Hdrdi%  186  U.  S.  100.    So  great  waa  tfaa  itiaaaHa 
faction  created  by  thia  daetaion  that  Oongreaa  interpoaed«  and  by  a  atatnta^ 
enacted  Angnat  8,  1890,  anbjeoted  all  fermented,  diatiiled,  or  other  intozioa^ 
ing  liquora  imported  into  any  atate  or  tenritory  to  the  operatioa  and  off«ot  of 
the  lawa  of  each  atate  or  territory,  enaoted  in  the  ezeroiae  of  ita  polioo 
powera,  to  the  same  extent  and  in  tiie  aame  manner  aa  though  prodnoed  ha 
anoh  atate  or  territory,  and  thia  oongreaaional  legialation  haa  been  pronoanoad 
•onstitntioQal:  In  r$  Rakrert  140  U.  8.  646.    Before  the  enactment  of  this 
atatnta  the  supreme  oonrt  of  Pennaylvania  had  anatained  a  atatnte  forbidding 
the  aale  of  intoxicating  liquors,  though  atill  in  the  original  paokagesp  to  per- 
aona  of  known  intemperate  habita:  OommonweaUh  ▼.  ZeU,  188  Pa.  St^  615^ 
CommoaweaUh  t.  Swihari,  188  Pa.  Si  029;  (hmmonweaUh  r.  BMman,  138 
Pa.  St  639;  Commonwealth  r,  SUvomum,  138  Pa.  St  642^  OommomoeaWi  t. 
Pendergatt,  138  Pa.  St  633. 

Commeroe  wUhin  the  Slate,  —  It  aeema  proper  to  here  remind  the  reader  tliat 
aa  to  that  oommeroe  which  ia  neither  interstate  nor  foreign,  each  atate  haa 
complete  oontrol  of  ao  much  of  It  aa  takea  place  within  ita  territorial  limita, 
or  at  leasts  that  whenever  state  oontrol  is  limited  it  mast  be  by  some  oonatitii- 
tional  inhibition  different  from  any  we  have  been  considering.  "  We  pro- 
eeed  to  remark,  that  a  glanoe  at  the  oommeroe  clause  of  the  conatitution 
diacloaea  at  once,  what  has  often  been  a  aource  of  comment  in  this  court  and 
out  of  it,  that  the  power  to  regrnlate  there  conferred  on  Congresa  ia  limited 
to  oommeroe  with  foreign  nationa,  oommeroe  among  the  atatea,  and  oom- 
marce  with  the  Indian  tribea;  and  while  bearing  in  miud  the  liberal  con- 
atmction  that  commerce  with  foreign  natious  means  oommeroe  between 
citizens  of  the  United  States  and  citixens  and  subjects  of  foreign  nations,  and 
that  commerce  among  the  states  means  commerce  between  individual  citi* 
xens  of  different  states,  there  atiU  remaina  a  very  large  amount  of  oommeroe,. 
perhapa  the  largeat^  which,  being  trade  or  tra^c  between  mtixena  of  the 
aame  atate,  is  beyond  the  oontrol  of  Congress  ":  Trade-mark  Caoes,  100  U.  & 
88;  Moor  v.  FeoaJe,  38  Me.  843;  62  Am.  Dec  666;  affirmed,  14  How.  668. 
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Gabpbntbb  v.  Gabpbntbb, 

[111  Nbw  You,  un.) 

Oo-TurAHor— Duty  of  Oo-miAiraa. » A  Tivavt  n  Ck>iiMOH  iv  Pomi^ 
8i«N  of  the  oommoa  property  ia  bound  to  do  nothing  with  a  riew  to 
prejudicing  the  interests  of  his  oo-tenants,  and  therefore  oannot  bny  in  an 
ontstanding  title  to  the  prejudice  of  their  rights. 

Oi>-«mAHor — MoBTOAOS  8al&  —  A  tenant  ia  eommon  of  property  whieh  is 
■abjeot  to  a  mortgage,  who  proonres  it  to  be  foreolosed,  without  anj 
utj  and  for  the  purpose  of  cutting  off  the  interest  of  some  of  hit 
>tenantSk  and  then  purchasing  at  a  foreclosure  sale,  will  not  be  permit- 
tod  to  retain  the  benefit  of  his  purchase,  but  will  be  decreed  to  hold  it  in 
tmst  for  his  oo-tenants,  to  the  extent  of  their  respeetiTO  interests. 
rnx^-OoNSTBUonoH  of  Dbtiss.  —  A  will  stating,  —  1.  That  the  testator's 
homestead  shall  be  reserved  for  those  of  his  children  who  have  no  family, 
or,  having  a  family,  are  destitute  of  a  home  and  not  able  to  work;  2. 
Thftt  all  his  other  landed  property  is  to  be  sold  and  the  proceeds  divided 
ttmong  his  children;  8.  That  whatever  other  property  he  may  be  pos- 
■eased  of  he  giree  to  his  wif  s^  —  does  not  giro  the  wife  the  homestead,  but 
H  Tests  in  his  ohildren. 
On-TSMAMCT  — PusauAAB  BT  Oo-TBHAiiT  AT  PABTmoN  Salbl— Tenant  in 
eommon  bringing  an  action  for  partition  and  buying  property  at  the  par- 
tition sale  wUl  not  be  decreed  to  hold  it  in  trust  for  his  oo-tenants.    In 
instttnting  and  proseonting  to  judgment  and  sale  a  suit  for  partition,  he 
does  not  violate  any  legal  duty  he  owes  to  his  oo-tenants,  though  some  of 
theai  are  minora. 

AcnoH  by  the  children  of  two  of  the  deoeaged  Bong  of  James 
8.  Carpenter,  deoeaaed,  and  the  widow  of  one  of  those  sons, 
•gainst  the  sanriving  ohildren  of  said  Carpenter,  to  set  aside 
and  have  declared  void  two  foreclosures  of  mortgages,  and  one 
judgment  in  partition,  and  the  sales  and  conveyances  made 
thereander.  Said  Carpenter  left  a  will  containing  the  follow- 
ing provisions:  ^  4.  The  house  in  which  I  live  and  the  lot  on 
which  it  stands,  as  hereinafter  described,  shall  be  reserved  for 
those  of  my  ohildren  who  have  no  family,  and  for  those  of  my 
lamily  who  are  destitute  of  a  home  and  are  not  able  to  work. 
tk  All  my  other  landed  property  to  be  sold  or  divided  equally 
Among  my  ohildren  as  they  all  may  think  best,  but  nothing 
■hall  be  done  oontrary  to  the  wishes  of  their  mother  while  she 
lives.  7.  My  wife  is  to  have  the  use  of  all  my  money  estate 
during  her  life.  •  •  .  •  All  the  money  is  to  be  equally  divided 
among  the  children  after  their  mother  is  done  with  it.  10. 
Whatever  other  property  I  may  be  possessed  of  at  my  de* 
•ease,  and  which  is  not  disposed  of  in  the  foregoing,  I  give  to 
ay  wife  at  her  free  disposaL" 

Joiiah  31  Marean^  tor  the  appellants. 

(hear  FriM$  and  NaUhaniel  C.  ifoait,  for  the  respondents. 
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AaDBSw%  J.  Jamas  8.  Carpenter  died  April  19, 1880,  leav- 
ing 8iirfi?iiig  him  a  widow  and  eeven  children,  aad  also  tfas 
children  of  a  em.  Smith  8.  Carpenter,  who  had  died  before  him, 
an  ct  whom  were  minors.  Jesse  L.  Carpenter,  another  son  d 
James  8.  Carpenter,  died  a  few  days  after  his  fiither,  leaving  a 
widow  and  six  children,  two  of  full  age  and  the  others  miuors. 
James  8.  Carpenter  left  real  estate  of  the  value  of  sixtj-nvc 
thousand  d<dlars  and  over,  and  personal  property  of  the  valos 
ct  about  seventy-fi>ur  thousand  dollars.  His  real  estate  ooo- 
aisted  ct  three  parcels,  via.,  the  Homestead  farm  of  about 
forty-one  acrss,  of  the  value  of  twenty-five  thousand  dollan, 
subject  to  a  mortgage  long  past  due,  known  as  the  Duryes 
mortgage,  on  which  was  unpaid  four  thousand  dollars,  with 
interest  from  November  1,  1879;  the  Downing  £arm  of  about 
seventy  nine  acres,  of  the  valae  of  forty  thousand  dollarc^ 
subject  to  a  mortgage  past  due,  known  as  the  Downing  mort- 
gage, on  which  was  unpaid  five  thousand  dollars,  with  interest 
from  November  1,  1879;  and  certain  other  real  estate  known 
as  the  Dock  property. 

He  left  a  will,  under  which  his  real  estate  went  to  his  chil- 
dren and  their  issue,  one  eighth  to  each  child,  and  one  eighth 
to  the  issue  of  his  deceased  child,  subject  to  a  provision  for  the 
occupation  of  the  house  and  lot  on  the  Homestead  farm  by 
certain  members  of  his  family.  The  use  of  his  personal  prop- 
erty was  given  to  his  widow  for  life,  and  after  her  death  it  was 
distributable  among  his  children  and  their  issue  as  in  the 
case  of  the  real  estate.  He  appointed  executors,  among  whom 
were  his  sons  Coles  A.  Carpenter  and  Charles  W.  Carpenter, 
two  of  the  defendants,  who  alone  qualified.  The  executors 
managed  and  controlled  the  real  estate  from  the  time  of 
the  testator's  death  up  to  the  time  of  the  foreclosures  to  be 
mentioned. 

The  plaintiffb  are  the  children  of  the  testator's  two  sons, 
fimith  S.  Carpenter  and  Jesse  L.  Carpenter,  and  the  widow  ot 
the  latter,  and  the  defendants  are  the  widow  and  the  six  chil- 
xlren  of  the  testator,  who  survived  him  and  are  still  living. 
The  evidence  clearly  shows  that  soon  after  the  death  of  the 
testator,  the  defendants  entered  into  a  scheme  to  obtain,  through 
a  foreclosure  of  the  Duryea  and  Downing  mortgages,  title  to 
the  property  covered  thereby,  for  the  purpose  of  cutting  off  the 
interest  of  the  children  of  the  deceased  brothers  therein.  To 
this  end,  in  September,  1880,  they  procured  the  holders  of  the 
mortgages  to  commence  foreclosures,  and  under  judgments 
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obiained  in  the  foreclosure  actions,  the  property  was  sold  in 
March  and  April,  1881,  and  was  bid  in  by  one  of  the  sisters 
ibr  the  amount  due  on  the  mortgages  respectively,  and  costs; 
And  immediately  after  the  execution  of  the  referee's  deeds,  the 
purchaser  oonveyed  to  the  mother  (now  deceased)  a  life  estate 
in  the  Homestead  farm,  and  to  each  of  her  five  brothers  and 
nsters  one-fifth  part  of  the  Homestead  farm,  and  of  the  Down- 
ing farm  in  fee.    Before  conveying  to  her  brothers  and  sisters, 
Sarah  J.  Osborn,  the  purchaser  of  the  foreclosure  sales,  exe- 
4mted  to  the  holder  of  the  Downing  mortgage  a  new  mortgage 
oo  the  lands  covered  by  that  mortgage,  in  payment  of  the 
mortgage  forecloeed,  and  to  her  brothers  Coles  A.  Carpenter 
and  Charles  W.  Carpenter,  as  executors,  a  mortgage  for  five 
thousand  dollars  on  the  Homestead  farm,  to  secure  them  for 
money  advanced  by  them  out  of  the  estate  of  James  S.  Cai> 
penter,  to  pay  the  holder  of  the  Duryea  mortgage  the  sum  due 
on  that  mortgage,  and  the  costs.    It  is  unnecessary  to  state  in 
much  detail  the  facts  tending  to  show  that  the  foreclosure  of 
the  two  mortgages  mentioned  was  contrived  by  the  defendants 
for  the  purpose  of  accomplishing  the  scheme  for  depriving  the 
children  of  the  two  deceased  brothers  of  their  share  in  the  in- 
heritance. 

The  holders  of  the  mortgages  had  made  no  demand  of  prin* 
cipal  or  interest  on  their  securities.  They  had  allowed  them 
to  stand  for  many  years  after  they  became  due  without  seek- 
ing to  enforce  collection.  The  interest  had  been  paid  up  to 
November  1, 1879,  and  the  foreclosures  were  commenced  in 
September,  1880*  The  mortgages  were  amply  secured  upon 
property  worth  many  times  their  amount,  and  there  is  not  the 
slightest  reason  to  suppose  that  any  measure  would  have  been 
taken  at  the  time  by  the  mortgagees  to  foreclose  the  mortgages 
if  they  had  not  been  prompted  to  do  so  by  the  defendants. 
The  holder  of  the  Duryea  mortgage  testified  that  he  was  ap- 
proached by  the  defendant  Coles  A.  Carpenter,^  one  of  the  ex- 
ecators,  who  said:  *'  He  would  like  to  have  me  foreclose  the 
mortgage;  that  it  would  be  a  favor  to  them  all,  in  order  to 
settle  up  the  afiairs  of  the  estate.''  The  proof  is  less  explicit  as 
to  how  the  foreclosure  of  the  Downing  mortgage  was  brought 
about,  but  the  circumstances  surrounding  the  transaction  pre- 
elnde  any  doubt  that  it  was  by  the  active  intervention  of  the 
defendants. 

The  judgment  in  this  case  adjudges  that  the  title  to  the 
Homestead  farm  and  to  the  Downing  farm,  acquired  by  the 
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defendants  ander  the  foreclosare,  abd  the  deed'^  il:^  ^vdraltj 
eubeequently  madoi  ia  held  ^  ubjeot  to  a  trust  id  favor  of  the 
plaintiflb,  to  the  extent  of  a  one-fourth  interest  in  the  propertj, 
and  we  are  asked  to  reverse  the  judgoient,  on  the  ground  that 
the  defendants  did  nothing  more  than  they  had  a  tegal  right 
to  do,  for  the  purpose  of  disencumbering  their  shares  of  their 
father's  estate  of  the  mortgages,  and  separating  their  interests 
in  the  property. 

It  would  be  a  matter  to  be  regretted  if  we  should  be  com- 
pelled, by  any  principle  of  law,  to  uphold  a  transaction  so  re- 
pugnant to  every  sentiment  of  honor,  and  which  is  instinctively 
condemned  in  the  forum  of  conscience.  We  assent  to  the 
claim  of  the  learned  counsel  for  the  defendants,  that  before  a 
plaintiff  can  invoke  the  action  of  a  court  to  give  him  redress 
of  any  sort,  he  must  show  that  at  some  point  in  the  history  of 
his  grievance  a  right,  not  ethical  merely,  but  cognizable  in  the 
domain  of  law,  has  been  violated,  or  that  some  trust  duty 
owed  toward  him  by  some  one  has  been  actively  or  pas- 
sively disregarded.  But  that  a  duty  cognizable  by  the  law 
has  been  violated  in  this  case  by  the  defendants  cannot,  we 
think,  admit  of  doubt  It  is  probably  true'  that  neither  the 
principal  or  interest  of  the  mortgages  was  a  charge  upon  or 
payable  out  of  the  personal  estate  of  James  S.  Carpenter  in  the 
hands  of  his  executors:  1  Rev.  Stats.,  p.  749,  sec.  4;  and  the 
general  direction  in  the  will  to  his  executors,  "  to  pay  all  just 
and  legal  demands  against  his  estate,''  is  insufficient  to  charge 
the  personal  estate  with  mortgage  debts. 

But  the  executors  and  the  other  defendants,  together  with 
the  children  of  the  two  brothers  deceased,  were  tenants  in  com- 
mon of  the  real  estate.  The  issue  of  the  deceased  brothers 
were  also  interested  in  the  personal  property  of  the  testator,  the 
extent  of  which  interest  could  not  be  ascertained  until  an  ac- 
counting by  the  executors.  The  executors  took  possession  of 
and  controlled  the  real  estate  from  the  death  of  the  testator,  and 
received  the  rents  and  profits  from  that  time,  and  held  them 
for  the  common  benefit  of  all  the  parties  interested.  It  ap- 
pears that  there  were  several  tenement-houses  on  the  Home- 
stead lot;  that  the  executors  continued  to  work  a  day-bed  on 
the  premises,  selling  material  therefrom.  It  is  claimed  by  the 
defendants  that  no  rents  or  profits  had  been  received  up  to  the 
foreclosure  out  of  which  the  interest  on  the  mortgages  could 
have  been  paid.  The  trial  judge  refused  to  find  this  to  be 
true.    The  executors  kept  no  account  of  the  rents  and  profits. 
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Thejr  Beem  to  have  been  handed  over  tp  tb^  qiM^^iflf.    In  th^ 
absence  of  olear  proof  on  the  subject,  a  court^  in  yiew  of  the 
circa mstances,  is  justified  in  assuming  that  the  rents  and 
prcfits  of  the  realty  were  available  and  sufficient  to  bf^ve  paid 
tbe  comparatiyely  small  amount  due  for  interest  on  the  mort- 
gagee, and  this  clearly  is  all  that  the  mortgagees,  upon  the 
facts  shown,  would,  in  any  event,  have  required.    The  execu- 
tors Dot  only  omitted  to  use  the  rents  and  profits  for  this  pur- 
X>oee,  or  to  pay  their  own  share  of  the  interest,  but  they  also 
loaned  the  funds  of  the  estate  to  pay  one  of  the  mortgages,  for 
this  was  the  substance  of  the  arrangement  in  respect  to  the 
Daryea  mortgage. 

The  transaction  by  which  some  of  the  tenants  in  common 
claim  to  have  acquired  the  whole  estate,  to  the  exclusion  of 
their  co-tenants,  cannot  be  upheld  within  the  principle  of  many 
cases:  Van  Home  v.  Fanda^  6  John.  Ch.  388;  KnoUs  t.  Bam- 
hart,  71  N.  Y.  474;  Bathwell  t.  Dewee$,  2  Black,  613;  Dubois 
T.  Campatf,  24  Mich.  861.    The  defendants  and  the  plaintiffs 
had  a  community  of  interest  in  a  common  title  arising  under 
the  devise.    The  defendants,  or  some  of  them,  were  in  the 
actual  possession  and  control  of  the  common  property.    They 
were  bound  to  do  nothing  with  a  view  to  prejudice  the  interests 
ff  the  plaintiffs*    They  could  not  buy  in  an  outstanding  title 
to  defeat  the  right  of  their  co-tenants.    If  the  foreclosure  of 
the  mortgages  was  a  proceeding  hostile  to  the  defendants,  and 
{hey  had  not  been  in  default,  and  their  purchase  was  made  of 
necesdty  to  protect  their  own  rights,  with  full  knowledge  of 
the  situation  on  the  part  of  the  plaintiffs,  the  moral,  and  per- 
haps the  legal,  aspect  of  the  case  would  be  altered.     But  to 
permit  the  plaintiffs,  all  but  two  of  whom  were  infants,  to  be 
cut  off  by  a  proceeding  instigated  by  the  defendants  for  that 
very  purpose,  and  in  the  absence  of  any  effort  on  their  part  to 
avert  the  danger,  and  wheq  they  were  in  actual  possession  of 
the  common  property,  receiving  the  rents  and  profits,  is  not  a 
mere  ethical  grievance,  but  one  which  the  law  will  recognize 
and  redress.    We  think  the  judgment  below,  so  far'  as  it  re^ 
•pects  the  Homestead  and  the  Downing  property,  stands  upon 
a  firm,  equitable,  and  legal  foundation.    Tbe  subordinate 
points  as  to  the  principle  of  the  accounting  are  not,  we  think, 
well  taken.    Nor  do  we  think  that  the  widow  of  the  testator 
took  the  Homestead  under  the  will,  but  that  that  passed  with 
liks  other  ^  landed  property  "  to  the  children  and  their  issue, 
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•olject  011I7  to  fhe  right  of  oooapaocy  ct  the  houae-loi 
the  proTisioa  before  referred  ta 

We  are  ot  opinion,  however,  that  the  general  term  erred  in 
reversing  the  judgment  of  the  epecial  term  as  to  the  Dock 
property.  The  action  lor  the  partition  of  that  property  was 
brought  a  year  Uter  than  the  forecloeures.  It  was  regularly 
prosecuted,  all  parties  in  interest  having  been  joined  in  the 
action  and  served  with  process,  and  a  sale  made  under  the 
judgment  We  think  the  evidence  does  not  show  that  any 
legal  duty  was  violated  by  the  defendants  in  instituting  the 
partition,  or  that  they  can  be  charged  as  trustees  for  the  plain- 
tiffs in  respect  of  that  property. 

The  result  is,  that  the  judgment  of  the  general  term,  so  far 
as  it  reverses  the  judgment  of  the  special  term,  should  be  re* 
versed,  and  that  the  judgment  of  the  special  term  should  in 
all  things  be  aflSrmed,  without  costs  to  either  party  in  this 
court  _^^ 

Oa-mAvor — RiOHr  ov  OKmrAsr  10  VumaaAam  OorsrAvmie  Ttna.  — 
A  «o-leiiant^  in  poMawion  under  sa  agreenent  Innding  him  to  ymj  Um  taaom 
la  li«n  of  pnyinip  tent  on  tlw  pnadam,  Mnnot  Vy  allowing  tho  pcopegij  to 
bo  told  for  nnpnid  taxes  and  redeeming  therefrom,  aoqoire  any  title  as  against 
his  oo-tenants.  The  title  thna  aoqnixed  inures  to  the  benefit  of  them  aU: 
D<mnor  r,  Qmrtermcu.  90  Ala.  164;  24  Am.  St.  Rep.  77S.  The  rule  that  oilt 
oo*tenant  cannot  acquire  title  to  the  land  of  a  oo-tonantat  a  tax  sale  does  not 
apply  where  prior  to  the  nle  he  oonveyed  his  interest  to  the  parohssers 
Meikel  t.  M^iMt  119  Ind.  421.  One  of  sereral  pereons  holding  n  oommon 
interest  in  an  eetato  oannot  purchase  an  enoumbrance  or  outstanding  titls  and 
set  it  np  against  the  others  for  the  purpose  of  deprinng  them  of  thoir  inter- 
ssti  Ifeaver  t.  Wibie,  86  Pa.  St  870;  64  Am.  Deo.  696,  and  noto;  HHMiaT. 
Bami^,  80  Ark.  S8i|  71  Am.  Deo.  497,  and  note;  Vmmabk  v.  ffsenfiriBiiifc  S 
Dana,  a21|  86  Am.  Dsa  74  and  tzt«ided 
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im  Mnw  YoBX,  UU] 

OuKDrAL  Law.  — Thb  Oama  of  VuljlwwuisLY  ahd  WiLLrmjiT  Dasnor- 
nia  TBI  Propbbtt  of  Akothbr  does  not  exist  when  the  act  of  deetme- 
tion  was  in  the  defense  of  the  possession  of  property  of  the  destroyer. 

CaxMiKAL  Law.  ^Thb  Owmbr  of  Propbrtt  has  a  Right  to  nxfsirD  ni 
P088R88I0V,  and  if  necessary,  to  destroy  the  means  used  to  iuTade  that 
poBsessicn. 

Orimihal  Law.  —Thb  DBRRUonov  ov  thb  Pbrsoital  Propsrtt  of  Ar- 
OTHBR  is  not  crimioal  when  it  consists  of  a  boat  which  the  owner  persisti 
in  keeping  and  fastening  on  a  lake  on  the  land  of  the  destroyer,  if  tnek 
destruction  is  necessary  in  defense  of  the  land-owner's  pnesession  of  Ui 
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Prosecution  and  oonviotioa  of  the  defoDdants  oq  a  charge 
of  unlawfully  and  willfully  destroyiag  personal  ]Kroperiy. 

IAving$tan  SmiUkf  for  the  appellants. 

Setyamin  H.  Reeve^  for  the  respondent. 

G&ATy  J.    The  defendants  were  indicted  and  conncted^ 
^imder  section  664  of  the  Penal  Code,  for  the  unlawful  and 
isrillfiil  destruction  of  property.    The  property  destroyed  was 
a  TOW-boat  belonging  to  one  Davis.    There  was  no  dispute  as 
4o  the  willful  destruction  of  the  property,  and  it  occurred  un-^ 
dar  these  eiroumstances:  Its  owner  had  placed  it  upon  the 
uraten  of  a  mill«pond,  which  was  indisputably  part  of  the 
property  of  one  Edward  Kane.    Davis  had  been  more  than 
onoe  notified  by  Kane  that  he  must  remove  the  boat;  but  he 
refdsed  to  do  so.    Kane  then  caused  it  to  be  removed  from  the 
waters  of  his  pond,  and  to  be  placed  upon  Davis's  land,  which 
bordered  upon  this  pond.    Davis  then  put  it  back  in  the  water. 
Kane  again  removed  it  and  placed  it  on  Davis's  land;  but 
Davis  put  it  back,  and  this  time  chained  it  to  a  tree,  to  pre- 
sent its  further  removal  by  Kane.    Kane,  having  gone  to 
Xnrope  about  the  time,  had  placed  his  son,  one  of  these  de* 
fendantSy  in  the  possession  and  care  of  his  property,  informing 
him  of  his  efibrts  to  keep  Davis  from  putting  his  boat  on  the 
pond,  and  instructing  him  to  see  to  it  that  Davis  did  not 
further  trespass  on  their  property.    When  Davis  persisted  in 
using  the  pond  and  put  his  boat  back  on  its  waters,  the  de- 
fendant Kane,  as  he  testified,  believing  in  his  right  and  advised 
thereto  by  his  lawyer,  with  the  aid  of  the  other  defendanti 
broke  up  the  boat    It  was  done  openly  and  without  any 
conflict  or  riotous  disturbance.     Thereupon  this  indictment 
followed.    The  trial  judge  having  charged  the  jury,  as  a  propo- 
sition of  law,  that  the  destruction  of  the  boat  was  unlawful, 
upon  the  conclusion  of  his  charge,  the  defendants  requested  of 
him  to  charge  that  **  if  Lewis  8.  Davis  persisted  in  putting  his 
boat  upon  the  pond,  against  the  wishes  of  H.  E.  Kane,  he  had 
a  right  to  destroy  the  boat,  if  necessary,  in  defense  of  his  pos- 
session.'' 

'^Tha  Ooart:  I  decline  to  charge  that  as  applicable  to  this 
ease,  because  I  have  already  charged  you,  gentlemen,  that 
under  the  circumstances  of  this  case  there  was  nothing  justi- 
fying the  defendant  in  destroying  this  boat  as  he  did.  Of 
oonrsey  as  a  general  proposition  in  the  defense  of  property,  if 


576  Pboplk  v.  Eanb.  [New  YqkIe, 

a  horse  or  any  animal  is  trespassing  upon  yonr  property,  jos 
have  a  right  to  use  such  force  as  may  be  necessary.  So  if  s 
man  attacks  you  upon  your  property,  you  have  a  right  to  de- 
fend your  possession,  and  use  such  means  as  are  necessary  to 
its  defense.  But  I  instruct  you,  upon  the  evidence  existing  in 
this  case,  that  the  boat  being  there  in  the  pond,  even  conced- 
ing the  title  of  the  pond  to  have  been  in  Kane,  that  he  had  do 
right  to  actually  break  up  and  destroy  the  boat,  and  no  right 
of  property  applicable  to  him  justified  him  in  so  doing." 

To  this  charge,  and  tu  the  refusal  to  charge  as  requested,  tlM 
defendants  excepted,  and  their  exception  presents  the  one  ques- 
tion for  our  consideration  upon  this  appeal. 

I  presume  that  the  trial  judge,  in  bo  charging,  mast  have 
interpreted  the  provisions  of  section  654  of  the  Penal  Code  to 
exclude  any  excusable  cause  for  the  destruction  of  property. 
I  think  he  erred  in  his  ruling,  and  in  charging  as  he  did. 
Under  this  section,  in  order  to  establish  the  offense  charged, 
the  elements  of  an  unlawful  and  of  a  willful  destruction  of 
property  must  exist  and  be  proved.    Though  a  destruction  of 
property  may  have  been  willful,  whether  it  was  unlawful  may 
be  a  question  which  should  be  decided  by  the  jury,  upon  the 
evidence  showing  the  cause  or  motive.    If  it  was  intended 
that  the  act  alone  should  constitute  the  crime,  irrespective  of 
the  motive,  then  I  do  not  think  the  legislature  would,  in  enact- 
ing the  section,  have  used  the  expression  "  unlawfully.''     It 
would  have  been  sufficient  to  have  said  "  willfully.''     To  the 
presence  of  the  word  "unlawfully"  in  the  section,  I  think  we 
must  give  some  importance  and  significance.    It  may  be  con* 
ceded  that  the  intention  with  which  the  offense  charged  in  the 
indictment  was  committed  is  not  material  to  be  proved  by  the 
people.    They  may  rest  upon  giving  proof  of  the  destruction 
by  the  defendant  of  the  property,  as  constituting  an  offense; 
but  it  is  perfectly  competent  for  the  accused  to  give  evidence 
in  proof  of  a  justification  for  his  act,  and  then  it  becomes  a 
question  for  the  jury  to  decide,  upon  the  evidence,  whether 
there  was  excusable  cause  for  the  destruction  of  the  property, 
or  not    The  intent  to  destroy  undoubtedly  existed;  but  if  the 
jury  should  believe  it  to  be  shown  by  the  evidence  that  the 
act  was  in  defense  of  the  possession  of  property,  the  crimi* 
nality  was  lacking  which  constitutes  the  punishable  offense 
against  the  people.    That  is  claimed  by  the  appellants  to  have 
been  the  case  here,  and  there  certainly  was  evidence  upon 
which  the  jury  might  have  found  that  they  did  the  act  in  de- 
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fenae  of  tbe  pcMession  of  property.  I  cannot  think  that  there 
is  rach  a  diflerenoe  in  principle  between  a  oaae  of  assault  and 
battery  in  defense  of  one's  property  and  that  of  a  destruction 
of  iHToperty  in  the  same  oanse,  as  that  in  the  latter  oas*  it  is 
always  nnlawfol,  and  therefore  punishable  by  the  statuts, 
while  in  the  former  it  may  be  justifiable. 

It  has  been  frequently  held  that  one  who  is  owner  and  in 
possession  of  premises  has  a  right  to  defend  their  possession, 
and  that  defense  may  justify  an  assault  and  battery:  Hartifig^ 
tan  T.  PeapU,  6  Barb.  607, 612;  FUHn$  t.  PeopU,  69  N.  T.  101, 
106;  25  Am.  Rep.  143. 

In  this  case,  it  was  shown  by  the  eyidenoe  that  Kane's  ef<* 

forts  to  present  Davis  from  using  his  property,  by  placing  his 

boat  upon  it,  had  been  persistently  opposed  and  defied.    If  it 

had  been  so  flagrant  a  case  as  actually  to  obstruct  a  proper 

and  rightful  enjoyment  and  use  of  his  property,  was  Kane 

bound  to  submit  to  it. or  to  litigate  the  matter  in  the  courts? 

I  cannot  think  so.    That  in  the  particular  case  the  trespass 

or  obstruction  may  not  have  been  such  as  to  occasion  the 

greatest  inconvenienoe  to  the  property  owner  is  not  a  consid« 

eration  which  affects  the  question  of  the  right    The  owneiS 

ship  and  possession  of  property  confer  a  certain  right  to  defend 

that  possession,  and  I  am  unable  to  perceive  wherein  lies  the 

essential  difference  in  principle  between  a  defense  of  it,  which 

results  in  an  assault  and  battery,  and  that  which  results  in 

the  destruction  of  the  means  used  to  invade  and  interfere  with 

that  possession.     Whether  the  act  done,  in  either  case,  was 

really  in  defense  of  one's  possession,  its  character  and  notics 

present  a  question  which  should  be  submitted  to  the  jury. 

In  refusing  to  allow  the  jury  to  take  into  consideration  the 
circumstances  of  this  case,  and  in  instructing  them  that  upon 
ttie  evidence  the  defendant  had  no  right  to  destroy  the  boat, 
and  that  no  right  of  property  justified  him  in  so  doing,  I  think 
the  trial  judge  seriously  erred,  and  that  therefore  there  sh6uld 
be  a  reversal  of  the  judgment  below,  and  a  new  trial  ordered. 


Kail,  OL  J.,  dkwnted.  H«  eUlmed  that  the  aoto  done  by  the  defenduiti 
vtie  praoiaaly  thote  described  in  the  etfttiitey  aod  there  made  pmuBhable  ee 
a  flrime)  that  it  was  not  neoessary  for  the  defendants  to  have  had  a  wicked 
er  gttflty  intention  or  motire  in  what  they  did;  that  the  statute  was  intended 
te  prevent  persons  from  taking  tbe  law  into  their  own  hands  inetead  of  haf • 
ing  ^beir  disputes  adjusted  by  *'  peaeefnl  methods  in  the  appropriate  jmdiotal 
tribBaal**;  and  that  the  owner  of  the  lake  or  pond  on  which  the  boat  was 
^■Blawfnlly  kept  shonld  have  resorted  to  a  soit  in  equity  to  protect  his  prop- 
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crigr  CrMi  npMtod  ttmgtumm;  and  having  «a  adeqnate  remedy  by  aac&  nil» 
IImn  wis  ■•  B<eawity  and  no  sofBoionI  ezesM  for  the  deatraetMn  ef  ^ 


GuMDiAL  Law— RmoTisa  PBonBTTimoM  Ovsli  Lavm  — It; 
and  one  oaanoi  be  indieted  for  remoTing  a  fenoo^  **  vnlawhilly  and 
oat  lioenaa^*  put  npon  hit  land  by  another,  under  a  statute  melring  it  a 
miademeanor  **U  any  person  shall  nnlawfally  and  willfally  pall  down,  bun, 
daetrqy,  injure^  or  remore  any  fence,  wall,  or  other  inclomre,  or  any  part 
thereof^  aorroandiag  or  aboat  any  yard,  garden,  ooltiTated  field,  oi 
BkUe  r.  Bmdrkk,  3  Jonea,  876;  67  Am.  Deo.  249,  and  note. 

Bmam0  Fbofbbtt  —  BiaBT  or  Owmsb  to  Dxtbhd  bt  Fobob.  —  A 
Ing  man  or  beast  may  be  remoTed  by  foroe,  but  may  nob  be  deatroyed  ec 
■objected  to  permanent  hijnry  or  nnneceaaary  foroe  by  the  land-ownar:  Jcis- 
mm  T.  PaUermm^  14  Ctonn.  1;  85  Am.  Deo.  96.  A  person  having  the  k^pt 
title  to  land  and  hi  aetoal  poaaasaion  thereof  haa  a  right  to  repel  by  foroe  aay 
attempt  to  molaat  him  in  the  enjoyment  thereof^  or  the  free  oae  ai  aoytftiof 
pertaining  theretot  Tribbk  w.  Franu^  7  J.  J.  Mardi.  099;  28  Am,  Dea  438. 


BossBAU  V.  Blbau. 

tai  Haw  YoBX,  177.] 

ChmrBTAHOi  Dhjtbbbd  AmB  thb  Dbath  of  tsb  teanoB  eannoi  aflect 
hia  ereditora,  nor  oonatitate  any  obstacle  whaterer  to  the  enforoement  of 
their  debta  in  the  naoal  and  ordinary  coarse  of  adminitrtratioo. 

IkauDULBNT  OomrBTAiraia.  — Bgvirr  will  hot  Aid  thb  Suit  ov  ab  Aj^ 
BomsTBATOB  to  sot  aside  a  conreyance  parporting  to  be  made  by  hia 
inteatate,  bat  not  delirered  in  hia  lifetime,  beoanae  aach  oonroyanoe  in* 
terpoaea  no  obstacle  to  the  aaaertion  of  the  righta  of  the  ereditora  of  the 
deoedent^  nor  is  it  any  doad  apon  any  right  or  intereat  whidi  sash 
ereditora  hare. 

An  Dbuybbt  or  a  OurfBrAMOB  to  ah  Attorhbt,  with  inatniotioBs  to  him 
to  delirer  it  to  the  grantee,  haa  the  effect,  when  aach  deliveiy  ia  mada^ 
to  direat  the  title  of  the  grantor,  and  vest  it  in  the  grantee  by  relatioa 
aa  of  the  date  of  the  delirery  to  the  attorney. 

WiTBBBSBB.  —  Ah  Attorhbt  at  Law  is  a  Oompetbht  Withbss  to  Pbotb 
niAS  BB  Olibht  Dbliybbbd  a  Ck>HTKTANOB  to  him  to  be  delireied  to 
the  grantee  therein.  When  the  client  commiaaioned  the  attorney  to  de- 
lirer  the  deed,  he  oeceaaarily  waived  all  objeotiona  to  proof  of  that  fiui 
being  made  by  the  teatimony  of  the  attorney. 

John  T.  NortoUj  for  the  appellants. 

H.  D.  Bailey^  for  the  respondent. 

O'BBiSNy  J.  The  plaintiff,  as  administrator  of  Mary  Res* 
■eao,  who  died  on  the  28th  of  October,  1888,  brings  this  action^ 
In  behalf  of  her  creditors,  to  set  aside  a  deed  of  real  estate 
made  by  the  intestate  in  her  lifetime,  in  which  the  defendant 
Jennie  Blean  is  named  as  the  grantee,  on  the  ground  that  the 
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instramdiit  is  frandnlent  as  against  ^such  creditors.     The 
complaint  allegeSi  and  the  trial  court  has  found,  that  the 
deoeased  left  no  personal  estate  except  a  small  sum  of  money, 
mnd  that  at  the  time  of  her  death  she  was  indebted  to  one  of 
lier  relatiTes  for  care  and  attendance  during  her  last  sickness, 
in  the  sum  of  two  hundred  dollars.    The  trial  court  found 
that  the  deed  was  executed  by  Mary  Rosseau  on  the  sixth 
day  of  March,  1888,  and  recorded  on  the  thirtieth  day  of  Oc- 
tober, 1888,  but  not  delivered  to  the  grantee  named  therein 
until  two  or  three  days  after  the  death  of  the  grantor.    It  was 
farther  found,  as  matter  of  fact  and  law,  that  the  deed  was 
fraudulent^  and  that  the  plaintiff,  as  the  representative  of 
ereditors,  was  entitled  to  judgment  setting  it  aside,  and  the 
general  term  has  affirmed  the  judgment    Assuming  that  the 
plaintiff,  under  chapter  814  of  the  Laws  of  1858,  can  maintain 
such  an  action  as  this  upon  proper  allegations  and  proof,  yet 
we  think  that,  upon  the  facts  found  by  the  trial  court,  the 
judgment  should  have  been  in  flavor  of  the  defendants.    It 
having  been  found  that  the  deed  in  question  was  not  delivered 
till  after  the  death  of  the  grantor,  it  did  not,  so  far  as  appear^^ 
become  operative  as  a  conveyance  during  her  life,  and  it 
follows,  therefore,  that  the  pUdntiff's  intestate  died  seised  of 
the  lands  described  therein.    The  rights  of  creditors  against 
the  real  estate  of  deceased  persons  attaches  to  the  land  as  a 
statutory  lien  immediately  upon  the  death  of  the  owner,  and 
of  course  their  rights  cannot  be  impaired  by  any  conveyauce 
which  is  delivered  or  takes  effect  subsequently:  Plati  v.  Platte 
106  N.  Y.  488. 

The  creditors  represented  by  the  plaintiff,  therefore,  had  a 
lien  upon  the  land  prior  to  the  time  that  any  title  could  vest 
in  the  defendant,  if  any  title  vested  in  her  at  alL  The  deed 
constituted  no  obstacle  whatever  to  the  enforcement  of  their 
debts  in  the  usual  and  ordinary  course  of  administration. 
There  was  no  need  of  invoking  the  aid  of  a  court  of  equity  to 
set  aside  the  instrument,  as  it  could  not,  upon  the  finding,  be 
fraudulent  as  to  creditors.  Whatever  the  consideration  or 
purpose  of  the  conveyance  was,  it  may  be  good,  so  far  as  ap- 
pears against  every  one,  so  long  as  the  rights  of  the  creditors 
are  protected  by  the  statute,  and  the  administrator  had  no 
standing  to  attack  it.  He  has  precisely  the  same  right  now 
to  proceed  against  the  land  that  he  would  have  had  if  the  deed 
had  never  been  executed.  Nor  can  the  judgment  be  upheld 
upon  the  ground  that  it  removes  a  cloud  upon  title.    The 
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d«6d  WM  not  a  eload  opon  any  right  or  interest  that  tbe  credi- 
tors of  the  deoeaeed  had^  and  the  statute  eonfera  no  power 
upon  an  administrator  to  bring  an  action  for  that  purpose 

The  theory  of  the  defendants  was,  that  the  grantor  deliTecei 
the  deed  to  the  attorney  who  drew  it,  with  instractiona  to  hiM 
to  deliver  it  to  the  grantee.  If  this  was  the  fitct^  the  l^al 
eflbct  of  suoh  delivery  to  a  third  person  would  be  to  divest  the 
grantor  of  her  title  and  transfer  it  to  the  grantee  by  relatioii 
as  of  the  date  of  the  delivery  to  suoh  third  person:  MunoM  t. 
WUsan,  HI  N.  Y.  295;  ifaeAatsoy  v.  Payne,  84  N.  Y.  92;  Oraim 
V.  Wright,  86  Hun,  74. 

On  the  trial  the  defendant,  the  grantee  named  in  the  deed, 
called  the  attorney  who  drew  it  at  the  request  of  the  grantori 
and  attempted  in  various  forms  to  prove  these  facts  by  him, 
and  also  that  he  acted  as  a  mere  scrivener  in  the  preparation 
of  the  deed.    The  evidence  was  all  objected  to  by  the  plaintiff, 
upon  the  ground,  among  others,  that  it  was  a  privileged  com* 
munication  under  section  835  of  the  code.    The  court  ex- 
cluded the  evidence,  and  the  defendants  excepted.    Before  this 
section  could  have  any  application  to  the  testimony  offered,  it 
was  necessary  to  show  that  the  relations  of  attorney  and  client 
existed  between  the  witness  and  the  deceased:  Renihan  y.  Defk' 
nin,  108  N.  Y.  579;  67  Am.  Rep.  770.    A  part  of  the  defend- 
ant's offer  was  to  show  that  these  relations  did  not  exist  at  the 
time  of  the  transaction  sought  to  be  proved.    It  was  entirely 
competent  to  prove  that  when  the  defendant  sought  to  prove 
by  this  witness  the  delivery  of  the  deed  to  him  by  the  grantor 
for  the  grantee,  it  did  not  appear  that  there  was  any  such  pro* 
fessional  relations  between  the  witness  and  the  deceased  as  to 
warrant  tbe  court  in  excluding  the  testimony.    But  even  if  the 
relation  of  attorney  and  client  had  been  shown  to  exist,  the 
attorney  was  still  a  competent  witness  to  prove  the  delivery  of 
the  deed  to  him  for  the  purpose  of  delivering  it  to  another. 
Such  a  communication  from  client  to  attorney  is  not  within 
the  prohibition  of  the  section  of  the  code  above  cited,  and  the 
attorney  was  always  competent  to  prove  it^  as,  from  its  very 
nature,  it  was  not  made  in  professional  confidence  nor  intended 
to  be  confidential,  but,  on  the  contrary,  imparted  to  another: 
Huflbwn  V.  Hurtburi,  128  N.  Y.  420;  26  Am.  St.  Rep.  482. 

It  has  never  been  held  that  a  verbal  message  communicated 
tfom  client  to  attorney  to  be  delivered  to  a  third  person  can- 
not be  proved  in  behalf  of  the  person  to  whom  the  message 
was  sent  by  the  testimony  of  the  attorney.    Moreover,  the  next 
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section  of  the  code  permits  the  client  to  waiye  the  privilege 
urben  it  eziste,  and  then  the  testimony  la  competent.  When 
the  deceased  commissioned  the  witness  to  deliver  the  deed  to 
the  grantee  named  therein,  she  necessarily  waived  all  object 
iions  that  she  might  otherwise  make  to  proof  of  that  fact  by 
the  attorney:  MatUr  of  Coleman,  111  N.  Y.  220. 

The  finding  of  the  court  that  the  deed  was  not  delivered  till 
After  the  death  of  the  grantor  was,  it  is  fair  to  assame,  the  re- 
sult of  excluding  the  testimony,  and  in  this  view  its  exclusion 
was  probably  more  hurtful  to  the  plaintiff,  upon  whose  ob- 
jection it  was  excluded,  than  to  the  defendant  who  offered  it 
However  that  may  be  in  the  aspect  which  the  appeal  has  as- 
sumed here,  the  defendant  had  the  right  to  give  the  evidence^ 
and  itB  exclusion  was  error.    There  are  some  other  rulings 
appearing  in  the  record  that  would  be  difficult  to  sustain,  but 
as  the  judgment  must  be  reversed  for  the  reasons  stated,  it  ia 
not  necessary  to  examine  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
eosta  to  abide  the  event        

Dnns— DunnaiT  Avraa  Dbath  of  OmAmoB.  —  A  dMd  k  iaopwatiTt 
ior  want  of  doliroryt  ii,  ofter  being  ligiiod  and  aoknowlodgod  by  Ibf  gnuitor, 
H  is  giTon  to  an  agani  with  instraotioBa  to  deliTar  it  in  tha  arant  of  tha 
grantor'a  daath,  though  after  snob  death  it  ia  dallTered  aa  directedt  Wtiaingtr 
▼•  Ootk,  VI  lliai.  Sll;  19  Am.  St.  Rep.  820^  and  note;  8Ume  t.  Frmckt  37 
Kan.  146;  1  Anu  St.  Rap.  237,  and  note.  Wharaa  father  ezeonted  adeed  to 
two  minor  ahildran,  bnt  retainod  it  in  Ida  poeaeasion  and  oontinned  to  ooonpy 
the  pramiiea  nntil  his  death,  sneh  delirery  waa  insnffioient:  J^oin  t.  SmUK 
UOr.  8S;  68  Am.  Rep^  S81»  and  note;  extended  note  to  WMw%y.  Weaver, 
§3  Am.  DaOi  i43;  aztanded  note  to  Jatue  r.  Jonee^  16  Am.  Dee.  89;  Sneaihem 
w.  BtmOem,  104  Mo.  901;  94  Am.  St  Rep^  896,  and  note;  BM  t.  MItAalie, 
1S6IU.3S6. 

Dms— DsLZTSBT  to  Thibd  PnsoH  ion  Qeavtib— Bmor  or. — 
A  daad  takea  offMl  only  from  its  daliTery,  and  thia  may  be  either  to  the 
gpuitea  er  to  a  third  parsoa,  who  haa  no  apeoial  anthority,  for  the  nae  of  the 
gnnitiat  WeObom  t.  ITamwr,  17  Oa.  967;  63  Am.  Deo.  986;  OMe$$  t.  CSbcM, 
IPin.aW.i9|SlAm.Daa860|  CO^mtk  r.  Oatmrn,  16  Wend.  666;  80  Am. 
Dm.  61 
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Thomas  v.  Thomas. 

BnroioiAi.  AtsooiATioHB  —  Chahob  or  Bbnutigiast.  — Ttie  fmat  tbmt  one  to 
whom  a  oertLficato  of  membership  iaeaed,  in  which  hie  daoghtor 
named  as  a  benefioiary,  ■nbeeqnently  married,  and  after  his 
inaertod  in  the  eertafioato  the  name  of  hit  wife  as  one  of  the  benefieiaiie% 
both  he  and  his  wife  intending  and  belleWng  that  his  doing  so  ontitled 
her  to  be  ranked  as  a  beneficiary,  does  not  have  the  effect  of  giving  hk 
wife  any  interest  in  the  certificate,  when  it  was  issned  snbjeot  to  the  by^ 
laws  of  the  order,  which  required  any  change  of  beneficiaries  to  be  en- 
tered in  the  relief -f  and  certificate,  or  that  saoh  oertificate  be  stairendorsd 
and  a  new  certificate  issned,  payable  to  snch  person  as  the  member  migfai 
direct.  This  is  not  a  case  where  equity  can  interfere  te  remedy  a  dofee^ 
Ire  ezecQtion  of  a  power. 

A.  K.  Potter^  for  the  appellant. 
W.  O.  Ely^  for  the  respondent. 

Hatkabd,  J.  This  action  involves  the  question  of  title  to 
a  certificate  of  membership  issued  by  the  defendant,  the  Su- 
preme Council  of  the  Order  of  Chosen  Friends,  an  Indiana 
assessment  insurance  corporation,  to  David  H.  Thomas,  April 
88, 1881,  insuring  the  life  of  Thomas  in  the  sum  of  three  thou- 
sand dollars,  to  be  paid  at  his  death  to  the  plaintiff,  Sarah  A. 
Thomas,  his  only  minor  child,  then  living  with  him,  and  of  the 
age  of  about  seven  years.  Thomas  was  a  widower  when  the  oer- 
tificate was  issued,  and  on  June  1,  1882,  intermarried  with  the 
defendant,  Mary  B.  Thomas.  He  died  January  24, 1 887.  The 
oertificate,  as  issued,  designated  the  payee  as  follows:  *' Which 
sum  shall,  in  case  of  death,  be  paid  to  my  daughter,  Sarah  Ann 
Thomas.''  A  few  days  after  his  marriage,  without  the  knowl* 
edge  of  the  insurance  company,  Thomas  inserted  in  the  certi- 
ficate, in  a  blank  space  after  the  words  above  quoted,  the 
following:  ^  And  my  wife  Mary  Elizabeth  Thomas," — thus  at- 
tempting to  make  her  a  joint  payee  and  beneficiary  thereof 
with  his  daughter. 

The  trial  court  has  found,  and  upon  what  appears  to  be 
sufficient  evidence,  that  this  insertion  by  him  of  the  name  of 
his  wife  was  in  consideration  of  the  marriage  and  of  love  and 
affection,  and  for  the  purpose  of  changing,  and  with  the  intent 
to  change,  the  beneficiary  named  in  the  certificate,  so  that  his 
wife  should  have  an  equal  part  and  share  with  his  daughter  in 
its  benefits;  that  he  thereupon  delivered  the  certificate  to  his 
wife,  and  that  she,  for  a  like  consideration  and  with  like  pur- 
pose and  intent,  took  and  received  it  from  him;  that  Thomas 
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ippoood  and  believed  that  he  had  thereby  revoked  and  changed 
nd  done  everything  necessary  and  proper  to  be  done  to  effect 
be  Twooation  and  change  of  the  beneficiary  originally  named 
a  the  certificate,  and  for  the  substitution  in  place  thereof  of 
us  wife  as  the  joint  and  equal  beneficiary  with  his  daughter 
vherein,  and  had  effected  such  substitution;  and  that  the  wife, 
at  tlie  time  of  the  receipt  of  the  certificate,  believed,  and  has 
always  since  believed,  that  no  further  act  or  thing  was  neces- 
sary or  remained  to  be  done  to  entitle  her  to  participate  in  the 
moneys  to  be  derived  from  the  certificate,  and  in  the  benefits 
secnred    thereby.      There  was  an  independent  finding  that 
after  the  issuing  of  the  certificate  to  him,  Thomas,  for  a  cer- 
tain good  and  valuable  consideration,  and  for  love  and  affec- 
tion, duly  transferred  to  his  wife,  and  gave  and  delivered  to 
her,  the  certificate,  and  an  equal  share  with  the  plaintiff  in  the 
benefits  to  be  derived  therefrom;  but  there  were  no  facts,  other 
than  those  stated  above,  to  support  this  finding.     After  the 
death  of  the  insured,  and  upon  proof  thereof  made  by  the 
plaintiff,  the  insurance  company  drew  a  warrant,  payable  to 
her  guardian,  for  the  sum  of  three  thousand  dollars,  but  re- 
fused to  deliver  it  unless  the  certificate  of  membership  was 
surrendered.    This  certificate  the  plaintiff  was  unable  to  pro- 
'duce,  because  it  was  in  the  possession  of  Thomas's  widow,  who 
declined  to  give  it  up  unless  she  was  permitted  to  share  equally 
with  the  plaintiff  in  the  proceeds  of  the  certificate. 

Under  the  by-laws  of  the  company,  it  could  not  be  compelled 
to  pay  tbe  amount  of  the  certificate  unless  it  was  produced  for 
surrender  and  cancellation.    The  plaintiff,  by  her  guardian, 
brought  this  action  against  the  company  and  Mary  B.  Thomas 
far  the  purpose  of  compelling  her  to  deliver  to  plaintiff  the 
oertifioate,  and  obtaining  from  the  company  the  amount  thereof 
The  insurance  company  took  no  part  in  the  controversy,  and 
alleged  that  it  was  merely  a  trustee  of  the  money,  and  was 
willing  to  pay  it,  upon  the  surrender  of  the  certificate,  to  the 
person  or  persons  who  might  be  adjudged  by  the  court  en- 
titled thereto. 

The  special  term  found,  as  conclusions  of  law,  that  the 
plaintiff  and  her  step-mother  were  joint  and  equal  beneficiaries 
in  the  oertifioate,  and  in  the  moneys  and  benefits  secured 
fheieby,  and  that  each  was  entitled  to  have  and  receive  one 
half  thereofl  The  general  term  ordered  the  judgment  entered 
thereon  to  be  reversed  and  a  new  trial  to  be  had.  From  that 
erder  the  defendant,  Mary  E.  Thomas,  has  brought  this  ap- 
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penly  stlpulattng  for  judgment  absolute  against  her  if  the  <ada 
is  affirmed.  I 

In  the  application  which  Thomas  made  for  membership,  be  I 
directed  that,  in  case  of  his  decease,  all  benefitj?  to  which  h&  I 
might  be  entitled  from  the  company  be  paid  to  the  phdntifi.  I 
In  the  certificate  of  membership,  subsequently  issued,  it  is  de-  I 
dared  to  be  subject  to  the  conditions  set  forth  in  the  applica- 
tion for  membership,  and  to  the  laws  of  the  order  governing 
the  relief  fund,  out  of  which  it  was  to  be  paid,  and  the  certifi- 
oate  was  to  be  in  force,  and  the  rights  and  privileges  of  mem- 
bership of  the  order  continue,  so  long  as  the  member  should 
comply  with  the  constitution,  laws,  and  regulations  adopted 
for  its  government.  Under  the  by-laws  of  the  order,  each 
member  was  required  to  enter  upon  his  application  the  name 
of  the  person  to  whom  he  desired  the  benefit  to  be  paid  in  case 
of  death,  ^  subject,  however,  to  such  future  disposal  of  the 
benefit  as  the  member  may  thereafter  direct,"  and  which  shall 
be  entered  in  the  relief-fund  certificate  according  to  such  direc- 
tion; and  a  member  in  good  standing  might  at  any  time  sur- 
render his  relief-fund  certificate,  and  a  new  certificate  would 
be  issued,  payable  to  such  person  as  the  member  might  direct, 
upon  payment  of  a  fee  of  fifty  cents. 

The  case  does  not  disclose  any  other  provision,  either  of  the 
oonstitution  or  by-laws  of  the  order,  which  it  is  material  to  con- 
sider. Upon  these  facts,  it  must  be  held  that  there  was  no 
valid  change  of  the  beneficiary  named  in  the  original  applica- 
tion and  certificate  of  membership,  and  that  the  plain tifif  is 
entitled  to  the  entire  benefit  fund.  The  application,  certificate, 
and  by-laws  of  the  order  constitute  the  entire  contract  between 
the  partieSi  and  while  the  insured  reserved  the  power  to  change 
the  beneficiaryi  that  power  must  be  executed  in  the  way  pre- 
scribed in  the  contract.  The  beneficiary  could  not  be  changed 
secretly  and  without  the  consent  of  the  order.  The  agreement 
of  the  defendant  corporation  was  to  pay  the  whole  sum  to  the 
plaintiffi  unless  the  insured  directed  it  to  pay  to  some  other 
person,  and  surrendered  his  certificate,  and  received  a  new 
certificate,  in  which  the  name  of  the  new  beneficiary  must  be 
entered  according  to  his  direction. 

The  corporation  had  no  knowledge  of  the  attempt  on  the 
part  of  the  insured  to  designate  his  wife  as  one  of  the  recipients 
of  the  benefit  fund,  never  assented  thereto,  and  there  never 
was  any  oompliance  with  its  by-laws  in  this  respect.  It  was^ 
therefore^  under  no  legal  liability  to  pay  Mrs.  Thomas  any 
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part  of  the  moneys  due  apoa  the  oertificate,  and  withoat  such 
liability  she  cannot  succeed  in  her  contention. 

Undoubtedly  the  insured  in  this  case  acted  in  good  faith 
and  from  the  best  of  motiyes.    His  changed  domestic  relations 
iaad«  it  eminently  proper  for  him  to  make  some  provision  for 
hia  wifB^  and  the  equal  division  which  he  contemplated  of  the 
fand  between  her  and  his  daughter  was  just  and  commendable. 
Very  likely  he  believed  that  he  had  so  far  modified  bis  first  ap* 
pointment  of  a  beneficiary  as  to  include  his  wife  therein,  and  that 
if  he  had  supposed  that  any  action  upon  the  part  of  the  corpo* 
ration  was  necessary,  it  would  have  been  sought  and  obtained. 
But  it  is  not  a  case  where  equity  can  interfere  to  remedy  a  de» 
fective  execution  of  a  power:  Bacon  on  Benefit  Societies,  sees. 
240, 284;  SeoH  v.  Provident  Mut.  B.  Abs\  68  N.  H.  556;  KnighU 
^  HonMT  V.  Naim^  60  Mich.  44.    The  insurance  company  did 
not,  in  the  lifetime  of  the  insured,  assent  to  the  change  of  the 
beneficiary.    Had  it  done  so,  and  the  original  certificate  been 
surrendered,  the  omission  of  any  subsequent  step  might  have 
been  supplied.    In  Lahn  v.  Luhn,  128  N.  Y.  867,  20  Am.  St. 
Bep.  754«  the  insured  had  surrendered  his  certificate  to  the 
local  lodge,  with  directions  to  have  a  new  certificate  issued, 
payable  to  another  beneficiary,  but  the  certificate  had  to  be 
transmitted  to  the  supreme  lodge  and  a  new  certificate  issued 
by  it,  and  before  this  could  be  done  the  insured  died.    It  was 
held  that  as  every  provision  of  the  constitution  and  by-laws 
had  been  complied  with  by  the  insured,  and  the  certificate  sur» 
rendered  to  the  local  lodge  in  his  lifetime,  and  nothing  re- 
mained to  be  done  by  the  grand  lodge  except  the  forpial  issue 
of  a  new  certificate,  which  it  had  no  discretion  to  refuse,  the 
old  certificate  was  to  be  regarded  as  canceled,  and  the  subse- 
quent issue  of  the  new  certificate  as  directed  related  back  to 
tiie  time  of  the  surrender  of  the  original  certificate  to  the  local 
lodge.    The  case  is  dted  by  the  appellant's  counsel,  but  we 
oannot  see  how  it  aids  her.    That  case  turned  upon  the  fact 
that  there  had  been  a  literal  compliance  by  the  insured  with 
all  the  requirements  of  the  constitution  and  by-laws  of  the  or* 
der,  which  regulated  the  exercise  of  his  power  to  appoint  a 
new  beneficiary,  which  is  entirely  wanting  here. 

The  <Nrder  appealed  from  should  be  affirmed,  and  judgment 
srdered  for  the  plaintiff  for  the  relief  demanded  in  the  com* 
plaint^  with  oosta.  


HunrAii  Bsmm  SoamT-^CHANav  or  BiifvnoiABT.  — Where  a  oer- 
tifloite  ol  BMinbenhip  and  insaranoe  iMued  by  a  beaeiit  sooie^  tpeoifiee  the 
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■Md«  ia  whioh  a  ohaag^  of  beneficiary  may  be  made,  aaeh  mode  most  \m 
•tricfly  followed  to  be  ralid,  and  wbere  the  oertiftoate  specifies  that  sad 
change  k  to  be  made  by  an  entry  thereof  on  the  reoords  of  tiie  aoeiety,  a  meie 
deliffy  of  the  eertifioate,  with  oral  declarations  in  relatloa  thereto^  will  net 
MOompUah  a  ohange  of  benefioiaryi  BoUhu  r.  MeHaUon,  16  OoL  203;  85  A& 
BL  Rep.  260,  and  note;  McCarthy  ▼.  St^eme  Lodge^  153  Mass.  314;  85  Am 
Sk  Rep.  fiSTf  and  note. 
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l^T  VHl  OiR  ov  TBI  IvooMi  OF  Propsbtt  is  a  gif t  of  the'prupTiy  Hsel^ 
is  tnie  only  when  there  is  no  limit  of  time  attached  to  the  gift. 

A  Out  of  Inoomb,  Followid  bt  thb  Gin  oteb  of  thb  Oobpus  oh  thb 
Happbbino  of  a  OoNTiMOBiiOT,  or  on  the  death  of  a  beneficiary,  by 
necessary  oonstmotion,  without  express  words,  is  a  gift  of  the  inoonse 
for  the  intermediate  period  only. 

Tmna — Cobtikuahob  of.  ~  Where,  by  a  will,  property  is  direoted  to  be 
held  in  trust  and  inrested,  and  the  trustees  are  to  pay  a  specified  sum 
BMnthly  to  the  testator's  son  for  his  support  and  maintenanoe,  and  that 
•f  the  letter's  daughter  during  her  minority,  provided  she  resides  with 
eertain  relatives  after  she  attains  the  age  of  eight  years  and  until  she  is 
twenty-five  years  old,  and  if  she  survives  her  father  she  is  to  receive  one 
half  of  the  trust  funds,  and  the  remainder  shall  be  divided  among  tes- 
tator's heirs  at  law,  but  in  no  event  shall  testator's  son  be  vested  with 
€r  oontrol  any  part  of  the  prinoipal,  the  trust  thus  created  oontinnss 
after  the  death  of  the  daughter  and  during  the  life  of  her  father. 

Wnu. — OiiT  OF  Pbofbrtt  to  a  Olabb  of  PsBBOira^  distributable  at  a 
tiflM  subsequent  to  the  death  of  the  teetator,  ordinarily  includes  all  perw 
MMis  in  being  at  the  time  appointed  for  the  distribution  who  belong  to 
tiie  olaas,  whether  bom  before  or  after  the  death  of  the  teetator;  but 
liiis  rule  does  not  prevail  when  a  different  intention  appears  from  the 
wiU. 

WlUL— Out  to  a  Olam,  whbn  dov  hot  Ibolodb  Pbbbohb  SmuBQiniBTLT 
BoBB.  —  If  a  testator  bequeaths  to  each  of  his  grandchildren  the  sum  of 
ttn  thonsand  dollars,  directing,  during  the  minority  of  each,  and  until  each 
•hall  attain  twenty-five  years  of  age,  that  his  or  her  share  shall  be  kept 
iBTeated  and  the  proceeds  paid  to  his  or  her  mother  semi-annually,  and 
in  the  event  of  the  decease  of  any  mother,  the  income  to  be  added  to  the 
principal  fund,  and  in  the  event  of  the  death  of  either  of  said  grandchil- 
dren  before  twenty-five  years  of  age  that  his  or  her  share  shall  be  divided 
among  the  surviving  grandchildren,  share  and  share  alike,  the  grand- 
ehildren  bom  after  the  death  of  the  testator  are  not  entitled  to  any  part 
•f  the  bequest* 

Pboobbdinq  to  settle  accounts  and  construe  a  will  made  hj 
Lewis  R.  Herrick,  who  died  in  1877.  The  testator  left  sur- 
Tiving  him  a  widow,  two  daughters,  one  son,  and  six  grand- 
ohildren.  His  son,  Richard  P.  Herrick,  had  a  daughter,  Emma 
Dude  Herrick,  who  died  in  1884.    After  the  death  of  the  tea- 
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tetar,  his  son  oontraoted  a  second  marriage,  the  fruits  of  which 
were  two  children.  As  against  these  grandchildren,  it  was 
claimed  that  they  were  not  entitled  to  anything  under  the 
fourth  clause  of  the  will,  and  the  surrogate  so  decided.  He 
also  decided  that  the  trust  in  favor  of  the  testator's  son  con- 
tinued, notwithstanding  the  death  of  Emma  Dude  Herrick. 
The  son  and  his  two  infant  children  appealed.  The  fourth 
and  fifth  clauses  of  the  will  were  as  follows:  — 

'^  4.  I  give  and  bequeath  to  each  of  my  grandchildren  the 
aum  of  ten  thousand  dollars,  to  be  paid  to  them  on  their  sev- 
erally attaining  the  age  of  twenty-five  (25)  years.    I  direct 
that  during  the  minority  of  any  such  grandchildren,  and  until 
they  shall  respectively  attain  the  age  of  twenty-five  years,  the 
said  sum  shaJI  be  invested  by  my  executors  in  bonds  and 
mortgages  or  other  safe  securities,  and  the  interest  and  pro- 
ceeds arising  therefrom  shall  be  paid  semi*annaally  to  the  re- 
qpectlve  mothers  of  said  children,  and  in  the  event  of  the 
decease  of  any  mother,  the  said  interest  shall  be  added  to  the 
principal  ftind,  which,  with  all  accumulations,  shall  be  paid  to 
each  of  said  grandchildren  as  above  mentioned.    In  the  event 
of  the  decease  of  either  of  said  granchildren  prior  to  attaining 
the  age  of  twenty-five  years,  then  I  direct  that  the  share  of 
■noh  deceased  shall  be  equally  divided  between  the  surviving 
grandchildren,  share  and  share  alike.    All  the  grandchildren, 
as  a  class,  shall  take,  irrespective  of  relationship,  as  a  brother 
or  sister  of  a  deceased  child*    With  respect  to  my  grand- 
daughter, Bmma  Dude,  daughter  of  my  son,  Richard  P.  Her- 
rick, I  direct  that  the  interest  arising  from  the  investment  of 
her  ten  thousand  dollars,  instead  of  being  paid  to  her  mother, 
■hall  be  added  to  the  one-third  part  of  my  estate  hereinafter 
devised  and  bequeathed  to  her  said  father. 

^  6.  After  satisfying  the  foregoing  provisions,  I  direct  that 
all  the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  be  divided  into  three  (3)  equal  portions,  and  I 
give,  devise,  and  bequeath  one  such  third  part  to  Helen  E. 
Smith,  wife  of  J.  Moreau  Smith,  one  other  third  part  to  Bmma 
0.  Morse,  wife  of  RoUin  E.  Morse,  and  the  remaining  one-third 
part  I  direct  shall  be  held  in  trust  by  my  executors  upon  trust 
to  invest  the  same  upon  such  securities  as  hereinbefore  men- 
tioned, and  out  of  the  proceeds  arising  therefrom  to  pay  to 
my  said  son,  Richard  P.  Herrick,  the  sum  of  one  hundred  dol- 
lars per  month  for  his  support  and  maintenance,  and  for  the 
support,  maintenance,  and  education  of  his  daughter,  Emma 
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Dude  Harrioky  during  har  minoritj,  provided  and  upon  ttt 
eole  oondition  that  after  she  attains  llie  age  of  eight  (8}  jomi 
she  shall  retorn  to  the  residenoe  at  that  time  of  my  wiia  or  Imt 
relatives  residing  within  the  state  of  New  York,  it  beins  mn- 
tioipated  that  her  father  may  retnm  and  reside  with  hmt^  bnt 
this  clause  shall  be  operative  only  in  the  event  that  mjr  aaid 
grandchild  shall  be  able  to  and  shall  actaally  reside  with  her 
said  relatives,  either  alone  or  with  her  father,  as  the  ease  may 
be,  and  shall  be  governed  by  their  tuition,  advice,  and  direo- 
tions,  or  by  the  advice  and  counsel  of  my  ezeoutorst  or  m  siasp 
jority  of  tiiem,  until  she  attain  the  age  of  twenty-five  (36) 
years.    In  case  my  said  granddaughter  shall  neglect  or  refiiee 
to  reside  with  her  said  relatives  during  said  period  intermedi- 
ate eight  and  twenty^five  years  of  age,  then  aU  ttie  provisioiis 
in  this  will  contained  relating  to  my  said  grandchild  shallp 
during  such  period  of  refusal,  be  deemed  wholly  inoperatiw# 
and  void,  and  shall  be  construed  as  if  no  clause  or  rocognitioii 
were  had  of  my  said  grandchild.    In  the  event  of  my  said 
granddaughter  surviving  her  father,  Richard  P.  Herrick,  thMi 
she  shall  receive  one  half  of  his  one^third  part  of  the  residuia 
of  my  estate  hereinbefore  given  and  devised  to  him  on  bar 
arriving  at  twenty«one  years  of  age,  and  the  remaining  moiotj 
of  his  said  one-third  part  shall  be  equally  divided  between  mj 
heirs  at  law, — that  is,  to  my  said  daughters,  or  their  several 
children  as  a  class,  in  the  event  of  the  decease  of  either  my 
daughters  then  surviving,  share  and  share  alike. 

^^  In  no  event  shall  my  said  son,  Richard  P.,  be  vested  with* 
receive,  or  control  any  part  of  the  principal  of  the  said  one 
third,  but  the  same  shall  be  held  as  a  trust  estate  only,  and 
the  income  only  paid  to  him.  If  from  sickness  or  any  other 
unavoidable  necessity,  the  above-mentioned  provision  shall 
not  be  suflScient  for  the  support  and  maint^ianoe  of  my  said 
son,  Richard  P.,  and  his  daughter,  Emma  Dude,  then  I  direct 
my  executors,  or  a  majority  of  them,  to  apply  such  part  of  the 
accumulated  interest  or  of  the  principal  fund,  constituting 
such  one-third  part  of  the  residue  of  my  estate,  as  shall,  in 
the  judgment  of  my  executors,  or  a  majority  of  them,  be  nece^ 
sary  to  supply  the  deficiency.  In  the  event  of  the  decease  of 
my  said  son,  Richard  P.,  leaving  no  issue  surviving  him,  then 
I  direct  that  the  said  one-third  part  hereinbefore  given  and 
devised  in  trust  for  him  shall  revert  to  my  heirs  at  law  then 
surviving,  and  be  equally  divided  between  them,  share  and 
share  alike.    This  provision  shall  not  be  construed  as  vesting 
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uny  estate  in  my  said  eon,  Richard  P.  Herriok,  and  the  words 
^  beiTB  at  law'  shall  inolode  my  grandchildren  then  sortiTing 
as  a  olaM.** 

W.  A.  StUKerUmd  and  Arthwr  B.  SutheHandy  for  the  appel* 


David  Haye$  and  WiUiam  W.  WM^  for  the  respondents. 

Ahbbsws,  J.    We  And  no  basis  for  the  claim  that  the  trust 
created  by  the  fifth  clause  of  the  will  terminated  at  the  death 
of  Bmma  Dude  Herrick,  the  daughter  of  the  testator's  son 
Richard.    It  Is  true  that  the  duration  of  the  trust  is  not  ex* 
preesly  declared.    But  it  was  created  primarily  for  the  benefit 
of  the  testator's  son,  Richard,  and  the  inference  that  it  was  to 
continue  during  his  life  is  plain.    The  benefit  of  the  daughter 
was  incidental  and  subordinate  to  the  main  purpose  of  the  tes- 
tator.   The  income  from  the  trust  estate  was  to  be  paid  to 
Richard  in  monthly  payments,  and  it  was  left  to  him  to  ap- 
ply it  to  the  support  of  himself  and  his  daughter  during  her 
minority,  and  the  condition  annexed  to  her  right  to  support 
and  maintenance  was  apparently  inserted  as  a  means  of  secur- 
ing a  compliance  by  the  (pranddaughter  with  the  testator's 
wish  that  she  should  reside  with  the  relative  designated.    The 
death  of  the  father  is  the  event  upon  which  the  trust  by  neces- 
sary implication  is  limited,  and  the  gift  over  is  upon  that 
event  alone.    The  gift  over,  on  the  contingency  of  the  death  of 
Richard,  leaving  no  issue  surviving,  is  preceded  by  the  clause, 
^4n  no  event  shall  my  son,  Richard  P.,  be  vested  with,  re- 
ceive, or  control  any  part  of  the  principal  of  the  said  one  third, 
bat  the  same  shall  be  held  as  a  trust  estate  only,  and  the  in- 
come only  paid  to  him."    These  provisions  seem  to  be  conclu- 
sive that  the  trust  was  to  continue  during  Richard's  life.    The 
rule  that  the  gift  of  the  income  of  property  is  a  gift  of  the  prop- 
erty itself  only  applies  when  there  is  no  limitation  of  time 
attached  to  the  gift.    A  gift  of  income  followed  by  a  gift  over 
of  the  ewrpm  on  the  happening  of  a  contingency,  or  on  the 
death  of  the  beneficiary,  by  necessary  construction  and  with- 
out exfHress  words,  is  a  gift  of  the  income  for  the  interme- 
diate period  only. 

The  other  question  of  construction  relates  to  the  claim  of 
the  two  children  of  Richard  P.  Hernck  by  his  second  wife  to 
«hare  in  the  legacy  of  ten  thousand  dollars  given  to  their  half 
fister,  Emma  Dude  Herrick,  by  the  fourth  clause  of  the  will. 
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The  claim  of  the  appellants  on  this  branch  of  the  caae  is  haied 
on  the  general  role  which  has  been  declared  in  maoj  caae^ 
that  where  a  legacy  is  given  to  a  class  of  persons,  diBtributaUt 
at  a  time  subsequent  to  the  death  of  the  testator,  all  persou 
in  being  at  the  time  appointed  for  the  distribution,  irho  answ& 
the  description,  whether  born  before  or  after  the  death  of  tbe 
testator,  are  deemed  to  be  objects  of  the  gift,  and  are  entitled 
to  share:  Teed  v.  MorUm^  60  N.  Y.  506,  and  cases  cited.     Thk 
construction  is  placed  on  the  presumed  intention  of  the  tes- 
tator.   In  the  case  which  most  frequently  occurs,  of  a  legacy 
to  A  for  life,  and  after  his  death  to  the  children  of  A,  this 
presumption  is  founded  upon  strong  probability,  since  in  such 
a  case  the  immediate  object  of  the  testator's  beneficence  is  A, 
and  it  is  natural  to  suppose  that  the  children  of  A  were  made 
ultimate  beneficiaries  by  reason  of  their  relationship  to  A,  and 
all  bearing  that  relation  when  the  fund  is  distributable  would 
be  within  the  motive.    The  rule  applies  whether  the  legacj  (if 
future)  is  vested  or  contingent.    In  the  one  case,  those  of  the 
class  existing  at  the  death  of  the  testator  take  a  vested  inters 
est,  subject  to  open  and  let  in  persons  of  the  class  subsequently 
born  and  living  at  the  time  appointed  for  the  division;  in  the 
other,  the  happening  of  the  event  determines  both  the  vesting 
and  the  persons  entitled  to  take:   See  IWier  v.  BUkf^^  16 
N.  Y.  402.    But  it  is  obvious  that  a  testator  may  devote  his  gift 
to  a  whole  class  or  restrict  it  to  certain  individuals  of  a  class; 
to  persons  of  a  class  living  at  his  death,  or  to  such  persons  and 
all  others  who  may.  belong  to  the  class  at  the  period  of  distribu- 
tion.   It  is  a  question  of  intention,  and  where  the  questton 
arises  judicially,  it  is  to  be  determined  by  the  intention  declared 
by  the  will  and  the  re$  getim. 

We  think  any  intention  to  include  (prandchildren  not  born 
at  the  testator's  death  in  the  benefit  of  the  legacies  which  tail 
by  the  death  of  any  grandchild  before  the  age  of  twenty-five 
is  negatived  on  the  faoe  of  the  will.  The  testator  made  no 
direct  provision  for  unborn  grandchildren.  He  gave  to  each 
of  his  living  grandchildren  a  legacy  of  ten  thousand  dollara 
He  says  to  **each  of  my  grandchildren,"  and  admittedly  only 
living  grandchildren  take  a  primary  legacy.  The  construc- 
tion of  these  words  is  the  same  as  if  the  testator  had  named 
each  of  the  six  grandchildren  in  place  of  using  the  words  ^  each 
of  my  grandchildren.''  The  contention  is,  that  the  meaning 
of  the  word  **  grandchildren ''  used  in  the  direct  bequest  is  en- 
larged when  the  testator  in  the  same  clause  provides  for  the 
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le  volution  of  tbe  share  of  any  grandcUld  dying  before  attain- 
og  the  Afp  of  twenty-five  years.    The  hingaage  of  the  provision 
M I  ^^  In  the  event  of  the  decease  of  either  of  said  grandchildren 
prior    to   attaining  the  age  of  twenty-five  years,  I  direct  the 
share  of  such  deceased  shall  be  equally  divided  between  the 
Burviviog  grandchildren,  share  and  share  alike."    The  natural 
meaning  and  reading  refers  the  words  **  surviving  grandchil- 
dren/' in  this  sentence,  to  the  survivors  of  the  grandchildren 
previously  designated.    It  would  wrench  the  manifest  sense 
of  tlie  clause  to  give  it  any  other  interpretation.    There  is  no 
doiibt  that  the  word  *'  survivors  "  refers  to  a  survivorship  at 
the  death  of  the  grandchild,  and  not  at  the  death  of  the  testa- 
.tor.      Bat  what  survivors,  is  the  question  to  be  determined* 
The   answer  plainly  is,  survivors  of  the  six  legatees,  all  of 
whom  were  of  the  same  degree  of  relationship  with  the  testator 
and  constituted  a  class,  although  not  all  the  individuals  who 
at  some  time  were  grandchildren  of  the  testator.    Reference 
to  a  paragraph  in  the  fifth  clause  of  the  will  shows  with  great 
j^tinctness  that  the  testator,  in  framing  his  will,  either  did 
not  have  grandchildren  who  might  be  born  after  his  death  in 
mind,  or  that  he  did  not  intend  to  provide  for  them.    In 
the  gift  over  the  trust  fund  in  the  event  of  the  death  of  Rich- 
ard before  the  death  of  his  daughter  Emma,  he  gives  one 
moiety  to  Emma  and  the  other  moiety  to  the  testator's  daugh- 
ters, making  no  provision  whatever  for  any  children  Richard 
might  have,  who  should  be  bom  after  the  testator's  death. 
Richard  was  then  a  young  man,  and  his  remarriage  was  prob* 
able,  and  did  in  fact  occur*    This  omission  is  quite  significant 
that  the  testator  did  not  intend,  in  the  gift  over  of  Emma's 
legacy  on  her  death  before  twenty-five,  that  brothers  or  sisters 
who  might  be  bom  after  his  death  should  share  in  the  distri- 
bution.   We  think  the  judgments  below  on  this  point  follow 
the  natural  and  reasonable  interpretation  of  the  will,  and  that 
the  two  children  of  Richard  born  after  the  testator's  death 
are  not  entitled  to  any  share  of  the  legacy  given  to  their  half- 
sister  Emma. 

There  are  some  other  questions  which  arose  on  the  account- 
ing. They  are  fully  oonsidered  in  the  opinion  of  the  surrogatep 
and  were,  we  think,  correctly  decided. 

We  discover  no  error  in  the  judgment,  and  it  should  there- 
kn  be  afiKrmed. 


Ovr  ov  Ixoom  waswuia  Onnr  or  Pbopsbtt.  —Whether  a  gift  of  per- 
Motl  property  lor  a  Uletiiiis  with  agift  over  ie  ahiolale  depeade  apon  the  da* 
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tan  of  th«  prop«riF»  THiirt  inm^  k  glvmi,  Um  gift  k  of  tlM  intotot  oailjs 
irmtewoK  T,  mumK,  89  Mo.  aflTt  •  Am.  8k  Beg.  aOO^  md  nota.  Uadoro 
boqwot  of  tlM  vao  of  a  midiio  for  lif o  or  a  tliorlor  poriod,  tho  logate^  Iim  bo 
right  to  tho  poMOnioii  of  tho  fond  in  tho  moon  tioiOi  ood  if  tho  ezoeotor  po^o 
it  oror  withoat  taking  amplo  ooonrity  for  tho  retam  of  tho  principol,  be  vifl 
bo  lioUo  to  thooo  oatitteds  Ohri  w.  CMt,  8  Poig^  152;  85  Am.  Doe.  676^ 
juid  aoto;  JWUt.  HUd^eock  H  Plok.  188;  28  Am.  Doo.  28&  B«t  wheroo 
boqnoot  of  tho  prodttoo  of  a  fiud  is  modo  without  oay  limit  m  to  itt  oontiBa- 
-oooob  tho  legateo  is  ootitlod  to  tho  prinoipal  also:  Ornft  r.  Snook,  IS  K.  J.  Bf. 
121;  78  Am.  Deo.  M^  uid  noto.  A  doTiae  of  tho  ronti  oad  profiti  of  lend 
-oporatoi  oo  o  doriao  of  the  landt  Sbmmet  v.  SetmoU,  184  IlL  508. 

Lbqaot— BiQWfB  TO  A  OUAB— Bmov  OF  Db4th  op  Tbtatob. A 

hoqooot  to  ''all  tho  ohildroa  **  of  a  porMe  oamod  oqnally.  whoa  thoy  okoll 
ooTorally  attain  a  oortain  agOb  innzoo  to  all  ohildron  bom  boforo  tho  fiiaft 
ohild  attaino  that  age^  though  after  tho  tootator'e  death,  bot  not  af terwezds 
Htihbard  v.  Uo^  8  Oooh.  522;  53  Am.  Dee.  55,  and  note.  Peroona  beta 
after  the  death  of  a  testator  eannot  take  onder  a  legaoy  to  a  olaoi,  onlooi  tharo 
it  a  fixed  period  for  tho  distribntiont  Myen  r.  M}fm%  2  MoOord  Gh.  21ig 
16  Am.  Dea  648.  Only  grandohildroa  in  being  at  the  death  of  tho  teetater 
take  under  a  doriae  to  graadohildren  and  their  hoire  foroTor:  LoodbsrsHM  r. 
ife^Uv  6Qill,  177;  46  Am.  Doo.  664,  and  noto. 


City  of  Buffalo  v.  Pratt. 

[itl  Nnw  ToaK,  sa) 

KmnxspAL  OasPOKAnav — Stejiciil — A  Mbbb  AsomB,  with  no  owaonh^ 
in  the  bed  of  tho  atroet^  is  entitled  to  pixiteotion  agalnat  interferonoi 
with  pertain  oaaomonta  in  the  atreot.  They  eonatttnto  proporlgr  of  wliioh 
ho  oannot  be  deprived  withoat  eompenaation. 

MuifXOIPAL  OOBPO&AllOF  —  StSBXTB.  —  ABOTTINa  LikHD-OWNXR  WhO  OwFB 

THi  Fib  of  a  Strut  in  front  of  hia  premiaea,  anbjoot  to  an  eaoemont 
therein  aa  a  pnblio  highway,  baa  a  right  to  defend  against  and  onjoin 
the  nao  of  the  atreot  for  pnrpoaoa  inoonaiatant  with  thooo  naeo  to  whieh 
atroeta  ahonld  be^  or  ordinarily  hoTO  boon,  anbjooted,  nnloaa  jnat  oon^ 
ponaation  ia  made;  and  if  the  municipality  ia  anthoriaod  to  inatituta 
prooeodinga  to  aoquiro  tho  fee  on  anoh  atrootab  it  mnat  pay  anbatantial 
damagoa,  to  be  aaoortainod  by  meaanring  the  oflBeot  upon  tho  valuo  of 
the  property  raaulttng  from  deprifing  tho  owner  of  tho  loo  of  tho 


WiUiam  F.  Maek$y^  for  the  appelUnt 

John  O.  Mitbwm  and  Frank  0.  FwguMon^  for  ih#  respond- 
ente. 

Gray,  J.  In  this  proceeding  the  city  of  BufTalo  eoaght  to 
acquire  the  fee  in  a  public  place  or  street,  under  authority 
conferred  in  a  section  of  the  city  charter,  which  reads  as  fol« 
low8|  vii.:  — 
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''  The  city  may  take  in  fee,  for  pablio  streets,  alleys,  and 
iquares,  the  lands  situate  within  the  boundaries  of  any  of  the 
public  streets,  alleys,  or  squares  in  said  city,  which  have  been, 
or  shall  have  been,  used  as  public  streets,  alleys,  or  squares 
for  more  than  ten  years." 

The  public  street  afiTected  by  this  proceeding  was  known  as 
*'  The  Terrace,"  and  had  been,  concededly,  in  use  as  a  street 
for  a  great  number  of  years,  and  prior  to  the  purchase  by  the 
respondents  of  their  properties.  Concededly,  also,  the  respond^ 
ents  own  the  fee  of  the  portion  of  the  street  in  front  of  their 
premises. 

The  object  of  the  city  in  seeking  to  acquire  the  fee  in  this 
street  is  not  disclosed,  and  it  is  not  very  material.    A  first 
report  by  the  commissioners  awarded  nominal  damages  to  the 
owners  of  the  fee  of  the  land  in  the  street;  but  upon  its  com- 
ing before  the  court  for  confirmation,  and  being  then  objected 
to,  it  was  ordered  to  be  set  aside,  on  the  ground  that  the  com- 
missioners  had  adopted  an  improper  rule  of  appraisement 
in  awarding  only  nominal  damages,  and  the  report  was  sent 
back  to  them  for  further  consideration.    By  their  new  report 
substantial  damages  were  awarded,  and  being  confirmed  by 
the  court  below,  the  sole  question  presented  upon  the  appeal 
hare  is,  whether  the  respondents  are  entitled  to  other  than 
nominal  damages.    The  point  made  by  oounsel  for  the  city 
is,  that  the  respondents,  having  acquired  the  fee  of  the  street 
in  front  of  their  property  subject  to  a  perpetual  public  ease* 
ment  therein,  acquired  only  the  naked  legal  title  to  the  fee; 
and  therefore  should  be  entitled  to  nominal  damages  only. 
This  position  the  counsel  for  the  city  seeks  to  fortify  by  a  refei^ 
enoe  to  many  authorities  in  this  state  and  elsewhere,  the  most 
weighty  of  which  seem  to  be  cases  arisfng  in  street-opening 
proceedings  in  New  York  City:  In  re  Mayor  €ie.^  1  Wend. 
262;  In  re  Mayor  eU.^  2  Wend.  472;  LivingeUm  v.  Mayor  ete^ 
8  Wend.  86;  22  Am.  Dec.  622;  Ohamplin  v.  Layiin,  18  Wend. 
411;  81  Am.  Dec.  882;  In  re  ThiHy-eecond  Street^  19  Wend. 
128;  In  re  Twnty^inth  Street,  1  Hill,  189. 

It  may  be  well  to  consider  the  nature  of  these  New  York 
City  cases.  They  were  decisions  by  the  old  supreme  court 
and  the  court  of  errors,  and  were  made  in  proceedings  taken 
on  behalf  of  the  city  of  New  York  for  the  opening  up  of  streets, 
And  upon  applications  to  set  aside  or  to  confirm  the  commis* 
Bioners'  reports  as  to  damages.  The  question  was,  whether  the 
tity  should  pay  the  full  value  of  the  lands  taken  £>r  the  streeti 
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and  it  was  held  that  only  nominal  damages  should  be 
The  decisions  proceeded,  howeveri  npon  the  theory  tliAt  ti»' 
right  to  claim  damages  upon  the  opening  of  the  streets  bf 
the  city  was  in  the  original  grantor  or  former  proprietor  d 
the  lands,  who  had  made  sales  of  parcels  or  lots  bonneted  apos 
streets  as  projected  upon  the  city  snrveys  and  upon  mstpa.    U 
was  held  tiiat  their  grantees  had  acquired  no  title  to  tlie  lAitd 
occupied  by  the  street^  but  had  only  acquired,  bj  a  eoovey- 
ance  on  or  bounded  by  streets,  an  easement  or  right  of  way 
in  the  street.     As  to  the  former  proprietor  of  the  land,  lie  was 
considered  to  be  entitled  only  to  nominal  damages,  becAuae  bs 
must  be  deemed  to  have  engaged  to  give  the  ground  for  tiie 
street  whenever  the  city  required  it,  or  to  have  adopted  the 
street  as  it  had  been  previously  laid  out  by  public  authoiilj. 
It  should  be  observed,  in  considering  these  oases,  that  Manhalp 
tan  Island  had  been  surveyed  under  acts  passed  very  early  by 
the  legislature  of  the  state  of  New  York.    This  legislatioo 
provided  for  and  regulated  the  future  opening  by  the  city  of 
streets  and  avenues,  as  surveyed  and  laid  out  in  antioipatioQ 
of  the  growth  of  that  municipality,  and  it  was  also  provided* 
that,  as  the  result  of  street-opening  proceedings,  the  fbe  shoald 
at  once  vest  in  the  city«    The  compensation  tor  the  land  the 
court  decided  to  be  due  to  the  former  proprietor,  who  hmd 
granted  the  lots  Upon  the  streets,  and  not  to  the  porohaaera 
from  him;  but  this  compensation  should  only  be  nominal  and 
as  for  the  naked  fee,  becanse  an  easement  or  right  of  way  waa 
vested  in  the  purohasers  under  a  dedication  of  the  land  in  the 
street,  and  because  there  was  an  implied  agreement  en  the 
part  of  the  former  owner  to  give  the  land  for  the  street,  when 
the  city,  by  instHuting  proceedings  to  open  it,  theroby  adopted 
it  as  proposed.    He  Was  deemed  to  have  granted  with  refiBr- 
ence  to  existing  legislation,  and  in  anticipation  of  the  fntnie 
opening  of  the  streets  by  the  city.    He  was  deemed  to  have 
received  an  enhanced  value  fiom  his  grantee    by   reason 
thereof,  and  from  his  having  dedicated  the  land  to  street  pur-> 
poses.    The  purchasers  were  held  to  have  taken  no  interest  in 
the  street,  other  than  that  of  an  easement  or  right  of  way.    Ap» 
parently,  the  principle  which  the  decisions  undertook  to  work 
out  was  that  of  protecting  the  abutting  owners  against  being 
charged  for  the  value  of  the  fee  taken  by  the  city,  and  the 
court  was  concerned  with  the  relative  situations  of  the  original 
grantors  and  these  abutters.    In  BissM  v.  New  York  CmUrd 
R.  R.  Oo.^  28  N.  Y.  61,  the  question  upon  the  case  was,  whether 
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certaia  conveyances  between  fhe  jeart  1828  and  184B|  eon- 
yeying  lota  in  the  city  of  Rochester,  on  either  side  of  Erie 
Street,  carried  lands  to  the  center  of  that  street    It  was  held 
that  where  a  conveyance  was  bounded  upon  or  by  a  street,  it 
carried  the  fee  to  the  center  of  the  street  as  part  of  the  grant, 
notwithstanding  the  anthority  of  the  New  York  City  street 
cases,  which  were  there  and  are  here  referred  ta    It  is  a  ques- 
tion how  far  the  Bissell  case  impairs  the  force  of  the  authority 
f  of  the  decisions  in  the  New  York  City  street  cases,  for  they  went 
upon  the  theory  that  the  grantees  acquired  no  title  to  the  land 
in  the  street  at  all.    But  however  that  may  be,  and  indepen- 
dently of  such  considerations,  I  think  that  the  New  York  City 
cases  were  influenced  by  an  existiag  state  of  facts  which  is 
not  paralleled  here.    The  proceedings  here  have  no  reference 
to  any  original  dedication  which  contemplated  the  future 
adoption  of  the  street  by  the  city  authorities,  and  the  vesting 
of  the  fee  in  the  city,  as  a  consequence  of  the  institution  by 
them  of  legal  proceedings.    Nor  do  they  rest  upon  any  legis* 
lation  existing  at  the  time  of  the  grants  by  the  former  pn>> 
prietors,  or  in  view  of  and  subject  to  which  sales  might  be 
deemed  to  have  been  made.   The  record  is  barren  of  evidence 
as  to  the  authority  by  which  the  street  in  the  present  ease 
came  as  soch  into  the  public  use;  or  as  to  whether  and  how 
it  was  ever  dedicated  by  the  owner  of  the  land.    What  we  do 
know  is,  that  these  respondents  acquired  the  fee  of  the  land 
in  the  street  opposite  their  premises,  and  that  the  right  of  the 
eity  to  take  it  was  conferred  by  subsequent  and  recent  legls» 
lation  with  respect  to  the  municipal  charter* 

I  do  not  think  that  it  is  needed,  or  that  It  would  be  profit- 
able, to  review  the  many  oases  in  which  the  rights  of  owners 
of  property  in  and  abutting  upon  the  street  have  been  oonsid- 
ered.    The  result  has  been  to  generally  define  and  assign  their 
particular  interests  and  rights.    The  mere  abutter,  with  no 
ownership  in  the  bed  of  the  street,  is  entitled  to  protection 
against  an  interference  with  certain  easements  in  the  street 
They  constitute  property,  of  which  neither  legislature  nor 
muuicipality  can  deprive  him  without  compensation:  fans  v. 
New  York  Elevated  R.  B.  Co.,  125  N.  Y.  164 

It  is  unquestionable,  however,  that  the  ownership  of  the  fee 

of  the  land  in  a  street  has  a  substantial  value  to  the  abutting 

property  holder,  in  the  degree  of  control  it  gives  to  him  over 

the  uses  to  which  the  street  may  be  put    It  vests  him  with 

tbe  right  to  defend  against  and  to  enjoin  a  use  of  or  an  en- 
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eroaohtnent  upon  the  street,  nnder  legialatire  or  mmiidpal 
authority,  for  purpoees  inconsistent  with  those  uses  to  whiA 
streets  should  be  or  hare  been  ordinarily  subjected,  unlesi 
just  compensation  is  proyided  to  be  made.    His  ownership  of 
the  land  in  the  street  was  subject  only  to  the  public  easement 
therein  as  a  highway.    In  the  absence  of  such  a  provision  fior 
compensation,  the  taking  of  the  street  for  some  new  or  addi> 
tional  and  inconsistent  use  would  be  illegaL    But  if  the  abat* 
ting  property  owner  does  not  own  the  fee  in  the  land  of  Us 
street,  he  has  no  such  right  to  compensation,  and  is  remediless 
against  a  taking  of  the  street  under  legislative  or  manieipel 
sanction  for  other  uses,  except  such  other  uses  be  unieasoii- 
able,  and  in  their  nature  so  improper  as  to  obstruct  a  firee  pas- 
sage upon  the  street,  or  to  amount  to  a  nuisance,  or  to  deprive 
him  of  the  enjoyment  of  easements  of  light,  air,  and  aoceea 
As  to  any  such  improper  or  unreasonable  use  of  a  street^  tiie 
abutting  property  owner  would  undoubtedly  have  the  right  te 
come  into  a  court  of  equity  and  to  claim  its  intervention  tb 
protect  his  general  rights.    In  this  case  no  reason  appears,  er 
suggests  itself,  to  show  that  the  public  good  and  advantage 
will  be  better  promoted  by  a  change  of  title  from  the  present 
owner  to  the  municipal  government    For  all  governmental 
purposes,  the  existing  easement  and  public  right  of  paseage  In 
the  street  are  sufficient,  and  will  be  in  the  future,  unless  there 
shall  be  some  purpose  to  impose  an  additional  burden  upon 
the  street;  in  which  case,  the  substantial  nature  of  the  respond- 
ents' interest  in  opposing  the  award  of  merely  nominal  dam* 
ages  becomes  very  clear  indeed*    The  fee  of  the  land  has  a 
value  to  him;  it  seems  valuable  to  the  municipality.    He  has 
possible  interests  at  stake  to  protect;  the  municipality  may 
have  other  interests  to  advance.    It  is  authorised  by  law  to 
take  from  him  his  title,  and  he  cannot  defeat  the  proceedings; 
but  the  law  requires  just  compensation  to  be  made  to  him. 
What  is  there  in  the  law,  or  in  reason,  which  disentitles  him 
to  the  receipt  of  substantial  damagesY   I  see  nothing,  and  I  am 
averse  to  holding  that  the  exclusive  rights  in  the  land  occupied 
by  the  street  which  he  possesses,  subject  only  to  the  public 
easement,  can  be  taken  from  him  by  governmental  authority 
without  just  compensation,  to  be  measured  by  the  value  of 
these  rights  to  him.    I  think  that,  within  the  oiroumstanoes  of 
the  case,  the  respondents  were  entitled  to  be  awarded,  as  the 
oorapensation  provided  to  be  made  in  the  act  upon  the  taking 
by  the  city  of  the  fee  of  the  land  in  the  street  in  front  of  their 
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such  ittbatantial  damages  aa  would  ba  afoertainad 
by  mauraring  iha  eflhet  qpan  tha  Talw  of  thair  proparty  of 
Buoh  a  deprivation. 

Thia  order  appealed  fipom  should  be  affirmed,  with  oosts. 


MuaiUiPAI.  00SK>BATI0ir8^RlQBTt  09  ABUTTIira   OWVBRS  n  SmURB. 

—  An  abaitinf  ownar,  tiM  Im  of  th^  itrtot  WiBg  in  «Im  dty,  ii  tntitM  to 
the  uaa  of  th*  rtnet»  and  nsitbor  the  lagisUtiiM  nor  tho  eily  otn  doToto  il 
ta  paipoaes  iaoonratent  with  street  nse^  withont  awarding  oompeniation  to 
9noh  ownert  Abmidroth  ▼.  ManhaUcm  Bff  6b.,  122  K.  Y.  1;  19  Am.  Si  Bepw 
aai«  and  aotai  UtMtw  r.  OUif  ^Awwa,  126Ind.4Sl 


Gbo88  V.  Unitbd  States  Trust  GoMPAinr. 

(in  Haw  ToBK,  tto.) 
FsarsTUTTDEB.  — A  provision  in  the  will  of  a  married  wonsan,  hj  whioh  tlio 
•beoloto  ownership  of  property  is  suspended  daring  the  Ufe  of  her  four 
ahildren,  and  for  a  still  longer  time  if  any  of  them  die  leaTing  grand* 
ohUdren  not  yet  twenty-fire  years  of  age  at  the  death  of  the  last  snnriT- 
ing  ehild  of  the  testotriz,  is  void,  as  ereating  a  perpetnity  forhldden 
by  the  laws  of  the  stoto  of  New  York. 
Wiix  Oeiatdio  Lsqal  avp  Iluwal  Tnusn  may  be  permitted  to  stand, 
and  to  be  enforeed  so  far  as  the  legal  trasto  are  eonoemed,  if  they  ean 
be  separated  from  the  illegal  tmsto  and  upheld  withont  doing  injnstioe 
or  defeating  what  the  testotor  must  be  presmned  to  wish. 
Cbsmoor  or  Laws.  -- Pisaoif al  PBorjatnr  n  SusJior  w  tub  Law  er 
TBI  0w9XR*8  DMfioiUi  with  respeot  to  ito  disposition  kkkr  sfsoe  and 
its  transmissioa  by  last  will  and  testament. 
OowuOT  or  LAWS^PsBPsrvinss.  —  A  trust  created  by  a  will  made  In 
«        another  state  wherein  the  testator  was  domioiled«  and  whioh  would  bo 
void  if  mads  in  this  stote^  as  ereating  a  perpetuity  forbidden  by  ito  laws^ 
will  be  here  enforced  witii  respeot  to  the  personal  property  situated  and 
the  legatees  residing  in  this  stote^  if  it  is  ralid  and  enforoeable  by  the 
laws  of  the  stoto  in  whioh  the  testotor  was  domiciled  when  the  wHl  was 
ezeonted  and  also  at  the  time  of  his  death. 
OoHvuot  ov  Laws^  WiLia. — VAuwrr  or  Biqumis  n  Wvaanm  Wujm 
ihonld  be  decided  by  the  same  Isw  whioh  goTsms  the  wiU  in  othsr  re* 
ipeoti^  and  hence  the  Talidity  of  snoh  beqnesto  is  to  be  determinad  by 
thtkw  of  the  testotor'a  domioila. 

EdvMLrd  C  /am«f ,  for  the  appellants. 

Edward  W.  Shddtm,  Niehola$  Qaaeiinba9f  wkd  MafUm  F. 
McMahof^  for  the  respondents. 

(yBuBN,  J.  The  will  of  Phebe  Jane  CrosSi  bearing  data 
May  29, 1877,  disposed  of  a  large  estate  for  the  benefit  of  bar 
husband  and  four  ohildren.    After  making  sundry  absolute 
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mnd  specific  bequeste,  she  gave  to  the  United  States  Tmi 
Companji  a  New  York  corporatioii,  eeven  handled  tlioviaaiid 
dollars,  in  railroad  bonds  speoifioally  described,  to  have  and 
to  hold  in  trust  for  the  purpose  of  collecting  and  receiving  fhe 
income  thereon,  until  the  payment  of  the  principal,  and  npoa 
such  payment  to  invest  and  keep  invested  the  proceeds  in 
safe  interest-paying  securities,  and  to  collect  and  receiTe  the 
income  on  the  same,  and  to  apply  it  to  the  execntioQ  of  five 
separate  trusts  for  the  benefit  primarily  of  her  husband  and 
each  of  her  four  children.    As  none  of  the  estate  is  inToIved 
in  this  action  except  the  portion  embraced  in  these  trastSy  and 
that  only  in  a  general  sense,  it  is  only  necessary  to  give  a 
brief  outline  of  the  scheme  of  the  testatrix  with  reepeci  fe 
this  pert  of  her  property,  without  any  very  minute  examina- 
tion of  the  legal  questions  which  might  possibly  ariee  upon  the 
construction  of  this  part  of  the  instrument  in  some  other  form 
of  action.    The  bonds  above  mentioned  were  divided  into  five 
parts,  and  the  testator  directed  the  trust  company,  as  traatee,  to 
pay  the  income  of  one  part  to  her  husband  during  his  life«  and 
upon  his  death,  to  her  grandchildren  in  equal  shares,  until  the 
death  of  her  surviving  child,  and  as  there  were  four  of  the 
children,  the  trust  was  therefore  to  continue  during  the  life  of 
the  husband  and  all  of  the  four  children  respectively.     Upon 
the  death  of  the  last  surviving  child,  the  principal  was  to  be 
disposed  of  by  the  trustee  by  dividing  it  into  as  many  parts  as 
there  should   be  grandchildren  of  the  testatrix  living,  and 
deliver  one  part  to  each  who  had  then  reached   the  age  of 
twenty- five  years,  but  if  any  of  them  were  under  that  age,  then 
the  trustee  was  directed  to  set  aside  and  hold  the  parts  of  snoh* 
grandchildren,  and  pay  the  income  to  them  until  they  shoold 
reach  that  age,  when  they  were  to  receive  the  principal  abso- 
lutely.   The  trusts  for  the  benefit  of  the  children  were  iden- 
tical as  to  each,  but  di£fered  slightly  from  that  for  the  husband. 
The  trustee  was  directed  to  pay  the  income  of  the  part  set 
aside  for  each  child  to  him  or  her  for  life.    If  either  of  the 
children  died  without  children,  then  the  income  which  suoh 
deceased  child  was  to  receive  under  the  trust,  if  living,  was  to 
be  paid  to  the  survivors  in  equal  shares,  and  to  the  children  of 
any  deceased  child,  the  latter  to  take  as  a  class  the  share  that 
the  deceased  parent  would  have  taken  if  living.     If  either  of 
the  children  of  the  testatrix  should  die  leaving  children,  then 
the  trustee  was  directed  to  divide  the  principal,  or  part  from 
which  the  deceased  parent  received  the  income,  into  as  many 


&rclx»  1892.]    CfiOBS  ••  Uhitid  States  Tauit  Oa        599 

A.rts  as  there  were  children  of  each  deceased  parent  surviying, 
nd  deliver  one  of  such  parts  to  each  of  said  children  who 
ad  tben  attained  the  age  of  twenty-five  years,  to  hold  abso- 
ately.      Bat  if  any  of  said  children  were  under  that  age,  then 
he  trosiee  was  to  hold  the  share  of  such  child,  and  pay  the 
ncome  thereof  to  him  until  he  arrived  at  that  age,  when  he 
iras  to  receive  the  principal  absolutely;  and  if  any  child  of 
luch  deceased  parent  should  die  before  reaching  the  age  of 
twenty-five,  then  his  part  was  to  be  paid  to  his  surviving  broth- 
ers and  sisters;  and  if  all  the  children  of  such  deceased  parent 
should  die  before  arriving  at  that  age,  then  the  trustee  was  to 
pay  the  share  of  the  deceased  parent,  to  which  they  would  have 
been  entitled  if  living  at  said  age,  in  equal  shares  to  the  ohil- 
dren  of  the  testatrix  then  living;  and  if  none  of  the  children 
of  the  testatrix  were  then  living,  the  trustee  was  directed  to 
pay  said  sums  over  to  her  surviving  grandchildren,  in  equal 
shares,  to  hold  absolutely.    Upon  the  death  of  the  last  surviv- 
ing  child,  the  trustee  was  directed  to  divide  all  the  bonds  and 
securities  remaining  in  its  possession,  in  the  manner  above 
described,  in  which  the  principal  of  the  fund  for  the  benefit  of 
the  husband  was  to  be  disposed  of    The  husband  and  two  of 
the  sons  were  appointed  executors  of  the  will,  and  the  residuary 
estate  was  bequeathed  to  them  in  trust  to  convert  into  money 
and  to  pay  certain  legacies,  and  the  remainder  to  the  heirs  at 
law  of  Uie  testatrix  '^  who,  by  the  laws  of  the  state  of  New  York 
relating  to  the  distribution  of  intestate  estates,  would  have 
been  entitled  to  receive  the  same  "  in  case  of  intestacy.    The 
husband  died  on  the  ninth  day  of  June,  1889,  and  that  part  of 
the  trust  intended  for  his  benefit  has  terminated.    Mrs.  Cross 
left  two  sons  and  two  daughters.    One  of  the  sons  is  married, 
but  has  no  children;  the  other  never  married.    One  of  the 
daughters  is  a  widow,  and  has  three  children,  one  of  whom  is 
married.    The  other  is  married,  but  without  children.    The 
two  sons,  as  surviving  executors  and  trustees  under  the  will, 
and  iDdividually  with  the  daughter  who  is  without  children, 
brought  this  action  against  the  trust  company,  as  trustee,  and 
the  widowed  daughter  and  her  three  children,  for  the  purpose 
of  procuring  a  judgment  declaring  the  trusts  void  after  the 
death  of  each  of  the  primary  beneficiaries,  on  the  ground  that 
they  are  in  contravention  of  the  statute  against  perpetuities. 

With  respect  to  the  provision  for  the  benefit  of  the  husband, 
the  absolute  ownership  of  the  property  bequeathed  was  sus- 
pended by  the  terms  of  the  will  for  more  than  two  lives  in 
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being  at  the  death  of  the  testatrix.  The  fund  could  nol  be 
released  from  the  trust  till  the  death  of  the  husband  and  Ik 
last  surriyor  of  the  four  children,  and  the  oaae  is  thenisR 
within  the  statutory  prohibition  against  the  suspension  of  tfai 
absolute  ownership  and  power  of  disposition  of  personal  ^op> 
erty:  Ward  y.  Ward,  105  N.  Y.  68;  Smith  v.  Edwardt^  88  K.  Y. 
92;  Coltan  v.  Fox,  67  N.  Y.  848;  ScheitUr  v.  Smith,  41  K.  Y. 
828;  Knox  ▼.  Jones,  47  N.  Y.  889;  CosUr  v.  LorriOard^  14 
Wend.  265;  LorrUlard  v.  Co$Ur^  6  Paige,  172. 

The  absolute  ownership  and  power  of  disposition  was  further 
suspended  upon  the  lives  of  Uiose  grandchildren  of  the  te»> 
tatriz  who  were  under  twenty-five  years  of  age  at  the  death 
of  her  last  surviving  child,  and  until  such  grandchildreoi 
respectively,  arrived  at  that  age,  as  to  the  share  of  each  of 
them  in  the  personal  estate,  and  this  might  possibly  involve 
a  suspension  of  the  whole  or  some  part  of  the  property  em> 
braced  in  the  trust  upon  a  life  or  lives  not  in  being  at  the 
death  of  the  testatrix:  Van  CoU  v.  Prentice,  104  N.  Y.  56; 
Hawley  v.  James,  16  Wend.  61;  Smith  v.  Edwarde,  88  N.  Y. 
92. 

The  trusts  created  for  the  benefit  of  the  children  seem  to  be 
open  to  the  same  objection.  In  so  far  as  the  duration  of  the 
trust  is  concerned,  it  might  be  held  good,  in  the  contingency 
of  the  death  of  the  first  beneficiary  leaving  children,  because 
in  that  case  the  suspension  is  only  upon  the  life  of  suoh  bene- 
ficiary, whose  children  take  absolutely.  The  difliculty  of  this 
feature  of  the  case  is,  that  as  to  the  children  of  a  deceased 
parent  who  are  under  twenty-five  at  his  death,  the  absolute 
ownership  is  liable  to  be  further  suspended  upon  the  life  of  a 
child  born  after  the  death  of  the  teistatrix:  Tiers  v.  Tiers,  98 
N.  Y.  668. 

But  the  disposition  of  the  bonds,  in  the  event  of  the  death 
of  any  of  the  children  without  issue,  would  seem  to  be  clearly 
against  the  terms  of  our  statute,  as  in  that  event  the  absolute 
ownership  would  be  suspended  during  the  life  of  such  child, 
then  during  the  successive  lives  of  the  other  three,  or  the  last 
survivor  of  them.  Then  there  was  liable  to  be  a  further  sus- 
pension during  the  minority,  under  twenty-five,  of  any  g^nd* 
child  living  at  the  death  of  the  last  surviving  child  of  the  tes* 
tatrix,  as  to  the  share  of  such  grandchild,  or  for  his  or  her  life 
within  twenty-five  years.  This  brief  reference  to  the  legal 
questions  involved  in  the  will,  growing  out  of  the  bequests  in 
trust,  under  our  statute,  has  been  thought  necessary  only  for 


Marohy  1802.]    CBO00  «.  UnrsD  Statm  Tbuit  Co.         602 

the  reason  that  ooe  of  th^  dafbndaQtt  in  this  action*  a  grand- 
child of  the  testatrix,  is  an  infant.    Except  for  that  fact,  it 
might  be  sufficient  to  say,  that,  upon  the  argument,  there  waa 
no  attempt  made  upon  the  part  of  anj  of  the  learned  oonnael 
for  the  defendants  to  uphold  these  provisions  of  the  will  a* 
▼ulid    under  our  statute.    On  tha  oontrary,  they  must  be 
understood,  by  the  course  of  the  argument,  as  admitting  that 
the  trusts  are  not  valid  under  our  law,  but  notwithstanding 
this,  they  strenuously  urge  that  all  the  provisions  of  the  will 
sue  legal,  for  reasons  which  must  now  be  noticed.    It  has  been 
found  as  a  fact,  conclusive  upon  us,  that  from  a  time  anterior 
to  the  execution  of  the  will  up  to  the  time  of  her  death,  on  the 
29th  of  June,  1878,  the  testatrix  and  her  husband  were  inhab* 
itants  of  and  domiciled  in  the  state  of  Rhode  Island;  and  fur- 
ther, that  by  the  laws  of  that  state,  then  and  now  in  force,  all 
the  provisions,  trusts,  and  remainders  contained  in  the  will 
are  valid  and  effectuaL    The  will  was  admitted  to  probate^ 
and  the  executors  accounted  in  that  state.    They  transferred 
the  bonds  embraced  in  the  trust  to  the  trustee,  and  these  pro* 
visions  of  the  will  have  been  executed  and  carried  out  sinoe 
the  death  of  the  testatrix.    The  bonds  disposed  of  by  the  pro* 
yisions  in  question  were  always  actually  within  this  state,  and 
there  seems  to  be  no  substantial  controversy  between  the 
counsel  with  reference  to  the  legal  propositions  asserted  in 
behalf  of  the  plaintiffs,  namely,  that  all  the  primary  trusts 
are  valid,  and  can  be  upheld  under  our  law  upon  the  principle 
that  where  several  trusts  are  created  by  a  will  which  are 
independent  of  each  other  and  each  complete  in  itself  some  of 
which  are  legal  and  others  illegal,  and  the  legal  can  be  sepa* 
rated  from  the  illegal,  and  upheld  without  doing  injustice  or 
defeating  what  the  testator  might  be  presumed  to  wish,  the 
illegal  trusts  may  be  cut  off  and  the  legal  permitted  to  stand: 
feniMdy  v.  Hay^  105  N.  Y.  184;  UaniM  v.  Uaniu,  48  N.  Y. 
884;  ScA«(tier  v.  5mteA,  41  N.  Y.  828;  Savagt  v.  Bumhax^  17 
N.  Y.  561,  576,  577;  Pm«  v.  fliwdr,  83  N.  Y.  593,  598;  flam- 
ion  V.  EarrxMm^  86  N.  Y.  548;  Van  Schuyver  v.  Mvlford^  69 
N.  Y.  432;  Tien  v.  TUn,  98  N.  Y.  568. 

It  is  not  necessary  to  a  decision  of  this  case  to  point  out  the 
precise  application  of  this  rule  to  the  trusts  in  question,  and 
therefore  we  will  not  stop  to  consider  how  far,  if  at  all,  the 
elimination  of  the  subsidiary  trusts  would  interfere  with  the 
loheme  of  the  testatrix  as  a  whole,  or  the  precise  portion  of 
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the  diepoeitiou  that  would  be  permitted  to  stand  under  our 

law. 

On  this  principle,  the  onlj  part  of  the  property  in  question 
jet  released  fix)m  the  trust  is  the  share  set  aside  for  the  benefit 
of  the  husband,  the  trust  in  his  favor  haying  terminated  bj 
his  death.  The  controversy  is  thus  reduced,  so  Car  as  this 
court  is  concerned,  to  a  single  question,  and  that  is,  whether 
this  action  can  be'maintained  to  declare  invalid  a  disposition 
of  personal  property  by  will,  perfectly  lawful  and  valid  at  the 
place  of  the  owner's  domicile  when  made,  but  which  would  be 
invalid  if  this  were  a  New  York  will.  The  property  and  the 
trustee  are  here.  So  are  all  the  beneficiaries,  except  one  of  the 
grandchildren,  who  resides  in  the  state  of  Connecticut  From 
the  present  situation  of  all  parties  interested  in  the  property 
thus  disposed  of,  it  may  be  assumed  that  the  trust  is  to  bo 
administered  here. 

It  is  a  general  and  universal  rule  that  personal  property  has 
no  locality.  It  is  subject  to  the  law  of  the  owner's  domiciloi 
as  well  in  respect  to  a  disposition  of  it  by  act  inter  vivo$  as  to 
its  transmission  by  last  will  and  testament,  and  by  succeesioa 
upon  the  owner  dying  intestate.  This  is,  in  substanoe,  the 
language  in  which  Judge  Denio  stated  the  law  in  this  court, 
and  which  he  concisely  and  clearly  extracted  from  the  author* 
ities  cited  by  him:  Parsons  v.  Lyman^  20  N.  Y.  112. 

The  learned  judge  added,  that ''  the  principle,  no  doubt,  has 
its  foundation  in  international  comity,  but  it  is  equally  obliga- 
tory, as  a  rule  of  decision  on  the  courts,  as  any  legal  rule  of 
purely  domestic  origin.  It  does  not  belong  to  the  judges  to 
recognize  or  to  deny  the  rights  which  individuals  may  claim 
under  it  at  their  pleasure  or  caprice;  but  it  having  obtained 
the  force  of  law  by  user  and  acquiescence,  it  belongs  only  to 
the  political  government  of  the  state  to  change  it  whenever  a 
change  becomes  desirable."  We  have  in  this  case  the  g^nd- 
children  of  the  testatrix,  who,  next  after  her  husband  and 
children,  were  the  objects  of  her  bounty,  claiming  certain 
interests  in  the  corpus  of  the  trust  estate  which  vested  in  them 
under  the  terms  of  the  will  and  the  law  of  the  domicile.  They 
say  that  we  have  no  right  to  use  the  law  of  New  York  for  the 
purpose  of  cutting  them  off  from  their  inheritance,  lawfully 
bequeathed  to  them  by  the  law  of  the  state  where  their  ances- 
jtor  was  domiciled  when  she  made  formal  disposition  of  her 
property.  It  is  manifest  that  this  presents  a  question  touching 
ihe  disposition  and  transmission  of  personal  property  by  will, 
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which  moBt  frequently  arise,  of  the  very  highest  importance. 
The  plaintiffs  admit  that,  so  far  as  concerns  the  formal  reqni- 
Bites  essential  to  the  validity  of  the  will  as  a  testamentary  in- 
Btrument,  the  capacity  of  the  testatrix,  and  the  constrnction 
of  its  provisions,  the  law  of  the  domicile  must  govern;  but 
the  validity  of  the  particular  trusts  attempted  to  be  created 
depends  upon  the  law  of  the  domicile  of  the  legatee,  and  the 
government  under  which  the  fund  is  to  be  held  and  adminis- 
tered.   In  other  words,  it  is  claimed  that  this  case  forms  an 
•exception  to  the  general  rule  that  a  disposition  of  personal 
property  is  governed  by  the  law  of  the  domicile  of  the  owner, 
and  that  the  trust  must  stand  or  fall,  not  upon  that  law,  but 
upon  the  law  of  the  domicile  of  the  legatee.    The  reason  for 
this  exception  is  said  lo  be,  that  we  will  not  permit  a  trust  to 
be  maintained  and  administered  within  the  state  which  is  con- 
irary  to  its  public  policy,  though  valid  where  created.    The 
mind  does  not  readily  accept  the  assertion  that  it  is,  in  fact, 
contrary  to  the  public  policy  of  this  state  to  permit  the  prop- 
erty embraced  in  these  trusts  to  be  held  and  used  here  accord- 
ing to  the  terms  of  the  will  of  the  owner  and  the  law  of  the 
domicile.    Should  our  l^islature  deem  it  for  the  public  good 
to  repeal  the  statute  relating  to  wills,  and  to  provide  that  all 
property  should,  upon  the  death  of  the  owner,  pass  under  the 
laws  of  intestacy,  a  disposition  by  will  of  personal  property 
actually  within  the  territory  of  the  state,  but  owned  by  a  per- 
son domiciled  in  another  state,  would  still  be  valid,  providing 
it  was  valid  by  the  law  which  governed  the  owner.    When  it 
is  urged  that  we  are  bound  by  foreign  law  as  to  all  the  formal  re- 
quisites of  a  will  as  a  testamentary  instrument,  the  capacity 
of  the  testator  to  make  it,  and  its  legal  construction,  meaning, 
and  effect,  and  not  bound  by  such  law  with  respect  to  the  par- 
ticular bequests  by  which  the  testatrix  has  distributed  her 
property  among  her  heirs  and  next  of  kin,  it  is  not  perceived 
that  such  a  distinction  has  any  sound  reason  or  principle  to  rest 
upon.     A  cause  of  action  or  right  to  property  created  by  the 
statute  laws  of  another  state  and  arising  there  is  recognized 
here,  and  may  be  enforced,  though  our  own  statute  on  the  same 
subject  may  be  different  in  details.    The  two  statutes  need  not 
be  identical  in  terms  or  precisely  alike.    It  is  enough  if  they 
are  of  similar  import  and  character,  founded  upon  the  same 
principle,  and  possessing  the  same  general  attributes:  Wooden 
V.  Western  N.  Y.&P.R.  R.  Co.,  126  N.  Y.  16;  22  Am.  St  Rep. 
803. 
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It  doM  nol  follow  that  a  Irttii  cxeated  by  tlio  lanv  af  •»- 
other  atata  ia  oontrary  to  our  public  poKoy  with  laapact  to 
accumulations  and  the  saspension  of  the  absolute  ownerdiim 
simply  because  the  law  of  that  state  differs  in  some  respecto 
from  ours.    It  may  be  assumed  that  all  our  aister  states  hav« 
enacted  laws  on  this  subject,  having  the  same  general  purpose 
m  view  as  our  own.    Some  of  them  permit  a  longer  and  othera 
provide  for  a  shorter  period  of  suspension,  but  the  policy  of  all 
is  th«  same.    The  state  of  Rhode  Island  has  a  statute  on  this 
subject  framed  to  aecure  the  same  end  as  our  own.    It  pn^ 
vides  that  no  person  shall  have  a  right  to  devise  any  eatale 
in  fee-tail  for  a  longer  time  than  to  the  children  of  Uie  first 
devisee,  the  first  devisee  to  take  an  estate  for  life  only,  the 
remainder  on  his  decease  to  vest  in  his  children  or  issue  gen* 
erally,  according  to  the  directions  of  the  will:   Laws  R.  L| 
c.  182,  sec.  2;  Suilon  v.  Miles,  10  R.  I.  848.     While  this  statute 
in  terms  applies  to  realty,  the  principle  embodied  in  it  has 
been  extended  to  bequests  of  personal  property  by  the  deci^ 
ions  of  the  courts  of  equity  of  that  state.    The  testatrix  in  the 
case  at  bar  could,  if  domiciled  here,  have  created  the  trust  in 
question,  and  suspended  the  absolute  ownership  of  the  prinoi* 
pal  of  the  fund  till  the  death  of  the  survivor  of  the  two  youngest 
grandchildren  living  at  her  death,  and  yet  this  disposition 
might  result  in  keeping  the  property  under  the  trust  for  as 
long  a  period  of  years  as  does  the  present  wilL    The  only 
material  difference  in  the  law  of  the  two  states  on  this  subject 
is,  that  in  each  a  different  rule  is  adopted  for  measuring  the 
period  within  which  absolute  ownership  may  lawfully  be  sus- 
pended.   Granting  that  in  most  cases  this  period  might  be 
longer  in  Rhode  Island  than  in  New  York,  have  we  any  right 
for  that  jeason  to  declare  the  dispositions  of  this  will  voidf 
If  so,  then  a  person  desiring  to  make  a  will  must  not  only  know 
the  law  of  his  domicile,  but  also  the  law  of  every  other  coun- 
try in  which  his  personal  estate  may  happen  to  be  at  his  death, 
and  our  courts  will  beoome  the  resort  of  dissatisfied  heirs  or 
legatees,  seeking  to  nullify  wills  valid  by  the  laws  of  the  place 
where  the  persons  who  made  them  were  domiciled.    The  ques- 
tion is  not  changed  by  the  circumstance  that  the  trustee  and 
the  trust  fund  is  within  our  jurisdiction,  and  all  the  benefi- 
ciaries but  one  are  now  residents  of  this  state.    The  will  was 
valid  or  not  at  the  moment  of  the  death  of  the  testatrix,  and 
if  it  was  valid  then  it  is  valid  now.     Nothing  that  has  sines 
transpired  can  change  any  right  which  it  conleflk    Had  a 
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^ruistoe  been  selected  at  the  place  of  the  domicile,  instead  of 
liere,  he  would  have  been  entitled  to  receive  the  bonds  from 
their  custodian  in  New  York,  and  our  courts  would  have  en- 
forced that  right,  as  they  have  in  at  least  three  of  the  case- 
which  will  be  noticed  hereafter.    And  had  the  trustee  afters 
wards  moved  into  this  state  and  brought  the  property  with 
him,  he  could  have  held  it  by  virtue  of  his  original  title  under 
the  will.    It  would  be  pushing  the  doctrine  of  state  policy  too 
far  to  hold  noW|  after  the  trusts  have  been  treated  as  valid  by 
all  concerned  for  twelve  years,  that  they  are  void.    When  an 
instrument  affecting  the  title  to  personal  property  valid  in  its 
origin  is  sought  to  be  set  aside  upon  the  ground  that  it  is  in 
some  way  contrary  to  the  policy  of  our  laws,  a  dear  case  must 
be  established. 

In  a  recent  case  in  this  court,  its  aid  was  sought  to  set  aside 
bequests  in  a  will  made  by  a  person  here  to  charitable  and 
benevolent  corporations  in  another  state,  within  two  months 
prior  to  his  death.    Under  our  statute  of  1848,  providing  for 
the  incorporation  of  similar  institutions,  such  bequests  were 
prohibited  as  to  such  corporations,  and  the  argument  in  sup- 
port of  the  action  was,  that  to  permit  bequests  made  here  to  the 
foreign  societies,  within  two  months,  to  stand  would  be  against 
our  public  policy  on  this  subject;  but  as  it  appeared  that  no 
such  restrictions  existed  in  the  state  where  the  legatees  were 
located,  the  bequests  were  held  to  be  valid:  HoUi$  t.  Drm» 
Tkectogieal  Seminary^  95  N.  Y.  166.    Judge  Earl,  in  speaking 
for  the  court,  employed  language,  in  discussing  the  questiotti 
which  seems  to  be  very  much  in  point:  ^  The  courts  will  not 
enforce  contracts  or  the  payment  of  legacies  which  are  against 
public  policy.    But  it  is  not  always  easy  to  determine  when 
contracts  and  legacies  are  against  public  policy.    Some  cases 
are  plain,  and  have  been  settled  by  the  repeated  decisions  of 
the  courts.    Contracts  tending  to  undermine  public  morals,  to 
endanger  the  public  health  or  the  public  safety,  to  prevent 
competition  at  judicial  sales,  to  improperly  influence  legisla- 
tion or  the  action  of  public  officers  or  the  administration  of 
justice,  and  to  unreasonably  restrain  trade  or  marriage, — all 
these  have  been  condemned  as  against  public  policy.    In  con* 
demning  such  contracts,  judges  have  acted  upon  what  they 
deemed  sound  public  policy,  add  have  undoubtedly,  in  some 
measure  and  in  a  remote  sense,  assumed  legislative  functions* 
It  is  difficult  to  define  and  limit  the  power  thus  to  enforce 
public  policy  which  is  not  found  in  the  sUtuto  law,  and  it 
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shoold  be  exercised  only  in  clear  cases,  and  genera]]}*  within- 
limits  already  defined  by  decisions  of  acknowledged  antbori^, 
based  npon  rules  of  common  law.  There  is  certainly  no  oeca-^ 
sion  for  stretching  the  power  so  as  to  apply  it  to  new  or  doobW 
ful  cases  in  a  state  where  the  legislature  is  in  session  one  tfiird 
of  the)  year,  and  thos  competent  to  indicate  the  public  will  as 

to  any  line  of  supposed  public  policy Contracts  which 

are  held  to  contravene  public  policy  are  always  essentially^ 
vicious,  or  always  have  evil  tendencies.  They  are  not  eoiu^ 
times  valid  and  sometimes  invalid,  but  are  always  invalid^ 
and  the  courts  will  never  tolerate  or  enforce  them." 

The  learned  judge,  to  fortify  his  position,  quoted  approv* 
ingly  the  language  of  Judge  Story  in  the  case  of  Vidal  t. 
Qirard^  2  How.  127:  "  Nor  are  we  at  liberty  to  look  at  general 
considerations  of  the  supposed  public  interests  and  policy  of 
Pennsylvania  upon  this  subject,  beyond  what  its  constitntkHi 
and  laws  and  judicial  decisions  make  known  to  ua.  The  qoea- 
tion,  what  is  the  public  policy  of  a  state,  and  what  ia  oontrary 
to  it,  if  inquired  into  beyond  these  limits,  will  be  found  to  \m 
one  of  great  vagueness  and  uncertainty,  and  to  involve  diaona- 
aions  which  scarcely  come  within  the  range  of  judioial  da^ 
and  functions,  and  upon  which  men  may,  and  will,  cook 
plexionally  differ.'' 

It  ia  certain  that  there  is  no  statute  in  this  state  thai  ia 
terms  condemns  trusta  in  foreign  wills  that  would  be  illegal  if 
made  here,  and  unless  our  judicial  decisions  furnish  a  mlo  oa 
this  subject,  we  are  left  to  these  uncertain  and  conflicting  ihk 
tions  in  regard  to  public  policy  which  Judge  Story  aaad 
*^  scarcely  come  within  the  range  of  judioial  dutj  and  ftino* 
tions."    It  would  be  diflSoult  to  furnish  a  stronger  iUoatration 
of  the  correctness  of  this  remark  than  is  to  be  found  in  ih» 
very  able  discussion  of  the  question  upon  the  Meia  of  connael 
in  this  case.    With  commendable  industry  and  learning  thej 
have  explored  the  whole  field  of  discussion,  but  the  leading 
cases,  supposed  to  have  a  bearing  on  the  question,  are  cited  oa 
both  sides.    The  question  as  to  what  is  public  polioy,  and 
what  is  contrary  to  it,  is  involved  in  so  much  uncertainty  and 
confusion,  as  it  must  be  from,  its  very  nature,  that  each  aido 
has  been  able  to  find,  in  the  cases  of  his  opponent,  some  ex* 
pression  of  opinion  favorable  to  his  own  views;  and  yet  it  oaa 
be  said  that  all  the  cases  cited  from  this  court,  when  properly 
understood  and  limited,  as  authority  to  the  questions  actually 
passed  upon,  were  correctly  decided. 
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The  leading  case  relied  upon  by  the  plaintiff  ia  Chumherlain 
▼.  Ohamherlainj  43  N.  Y.  424.  The  queBtion  involved  in  that 
case  was  the  corporate  capacity  of  a  legatee  in  another  state 
to  take  a  charitable  beqnest  nnder  a  will  here;  and  as  it  ap- 
peared that  by  the  law  of  the  state  creating  the  corporation, 
and  in  which  it  was  located,  that  it  had  power  to  take  bequests 
by  will,  it  was  held  that  such  bequest  to  it  was  valid.  Judge 
Allen,  in  delivering  the  opinion  of  the  court,  said:  '^The  law 
of  the  testator's  domicile  controls  as  to  the  formal  requisites 
essential  to  the  validity  of  the  will,  as  a  means  of  transmitting 
property,  the  capacity  of  the  testator,  and  the  construction  of 
the  instrument  Personal  property  has  no  locality,  and  there- 
fore  the  law  of  the  domicile  of  the  owner  governs  its  transmis* 
don,  either  by  last  will  and  testament,  or  by  succession  incase 
of  intestacy.  But  if,  within  the  Ux  damieiliiy  a  will  has  all 
the  forms  and  requisites  to  pass  the  title  to  personalty,  the 
validity  of  the  particular  bequests  will  depend  upon  the  law 
of  the  domicile  of  the  legatee,  and  of  the  government  to  which 
the  fund  is,  by  the  terms  of  the  will,  to  be  transmitted  Cor  ad- 
ministration, and  the  particular  purposes  indicated  by  the  tes- 
tator. Whatever  may  be  the  law  of  Pennsylvania,  a  testator 
domiciled  in  that  state  cannot  establish  by  bequests  of  per- 
sonalty to  oitixens  or  corporations  of  this  state  a  charity  in 
trust  to  be  administered  here,  inconsistent  with  the  policy  of 
the  laws  of  this  state.  .  •  •  •  So  far  as  the  validity  of  b^uests 
depends  upon  the  general  law  and  policy  of  the  state,  affecting 
property  and  its  acquisition  generally,  and  relating  to  its  ac- 
cumulation and  a  suspension  of  ownership  and  the  power  of 
alienation,  each  state  is  sovereign  as  to  all  property  within  it» 
territory,  whether  real  or  personaL'' 

This  language  is  broad  enough  to  cover  the  plaintilFB  con- 
tention. But  the  point  we  are  now  considering  was  not  in  any 
sense  before  the  courti  and  (he  language  of  the  opinion  should 
be  limited  to  the  point  under  discussion  and  which  was  decided. 
When  the  learned  judge  said  that  the  validity  of  a  particular 
bequest  would  depend  upon  the  law  of  the  domicile  of  the 
legatee,  he  had  reference  to  the  capacity  of  the  legatee  to  take, 
and  that,  of  course,  depended  upon  the  statutes  of  Pennsyl- 
vania. This  is  entirely  evident  from  what  he  says  in  a  sub- 
sequent part  of  the  opinion  (p.  436):  **  No  allusion  has  been 
made  to  the  laws  of  that  state  regulating  or  restraining  the 
accumulation  of  personal  property,  or  the  suspension  of  the 
ownership  and  power  of  alienation  of  either  real  or  personal 
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there.  The  validitj  of  the  provision  in  favor  of  this  socieiy 
depends  npon  its  power  to  take  and  bold  in  the  manner  and 
for  the  purposes  indicated  by  the  testator/'  The  power  to  take 
was  no  doubt  governed  by  the  law  of  the  domicile  of  the  lega- 
tee, as  neither  the  will  nor  the  law  of  the  testator's  domicile 
could  confer  this  power  upon  a  corporation  of  another  state. 

The  case  of  Maniee  v.  Maniee^  43  N.  Y.  887,  also  cited  by 
both  sides,  decides  nothing,  so  far  as  this  question  is  concerned, 
except  that  a  bequest  by  a  citisen  of  this  state  in  a  will  here  to 
Yale  College  was  valid,  it  having  been  shown  that  the  college 
had  capacity  to  take  by  the  laws  of  its  own  state.  By  what 
law  the  validity  of  a  trust  is  to  be  determined  was  not  involved 
in  this  case.  Indeed,  it  was  quite  uncertain  whether,  as  to 
that  bequest,  there  was  any  trust  at  all.  It  was  probably  an 
absolute  gift:  Page  388. 

Despard  v.  Churchill^  53  N.  Y.  192,  was  the  case  of  a  disposi- 
tion by  will  in  California  by  a  citizen  of  that  state,  void  under 
the  laws  of  this  state  in  its  material  provisions,  of  personal 
property  actually  within  this  state.  It  was  held  that  the 
validity  of  the  disposition  was  to  be  determined  by  the  law  of 
the  testator's  domicile,  and  the  court  remitted  the  property 
to  California,  to  be  there  administered  in  conformity  with  the 
provisions  of  the  will  of  the  owner. 

The  learned  judge  who  delivered  the  opinion  of  the  court| 
after  making  reference  to  our  statute  against  accumulationSi 
said  that  ^'as  this  sovereignty  will  not  uphold  a  devise  or 
bequest  by  one  of  its  citizens  in  contravention  of  that  policy, 
it  will  not  give  its  direct  aid  to  sustain,  enforoCi  or  admin- 
ister here  such  a  devise  or  bequest  made  by  a  citizen  of  an- 
other sovereignty."  The  authority  dted  for  this  proposition 
was  Chamberlain  v.  Chamberlain^  48  N.  Y.  424.  The  learned 
judge  added:  '^  Yet  it  is  no  part  of  the  policy  of  this  state  to 
interdict  perpetuities  or  accumulations  in  another  state.'*  It 
is  quite  significant,  however,  aft&r  what  was  said  about  di- 
rectly aiding  in  carrying  out  such  a  bequest,  that  this  court 
remitted  the  property  to  another  state,  there  to  be  devoted  to 
a  trust  which  would  have  been  unlawful  here.  This  course 
was  adopted,  not  on  the  ground  of  polioyi  but  because  it  was 
always  the  law  in  such  cases  to  remit  personal  estate  to  the 
domicile  of  the  owner,  in  the  exercise  of  a  sound  judicial  dis- 
cretion: Parsone  v.  Lyman^  20  N.  Y.  112;  Harvey  v.  Rickarde^ 
1  Mason,  381-407. 

The  plaintiff's  argument  in  this  case  would  seemi  logically. 
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to  require  tha  ooort  to  hold  in  saoh  a  case  that  as  to  the  prop- 
«rty  in  this  state  the  owner  died  intestate;  but  Judge  Folger 
was  careful  to  state  the  principle  upon  which  the  case  really 
turned,  for  after  referring  again  to  bis  statement  in  regard  to 
giving  any  direct  aid  in  carrying  out  here  such  a  bequesW  he 
added:  ^  And  yet  they  may  not  hold  the  bequest  void  when 
it  is  valid  by  the  law  of  the  state  by  which  the  disposition  of 
the  property  is  to  be  governed/' 

It  is  plain  that  the  question  now  before  us  was  not  involved 
in  these  cases  and  was  not  decided.  The  cases  of  Draper  v. 
Harvard  College^  57  How.  Pr.  269,  Kennedy  v.  Town  of  Pal- 
mer^ 1  Thomp.  A  C.  581|  and  IfapM  v.  American  Home  Hie- 
Honary  Bociety^  88  Hun,  860,  in  so  far  as  they  decide  any 
principle  applicable  to  this  question,  rest  upon  the  authority  of 
Chamberlain  v.  Ohamberlaint  48  N.  Y.  424. 

It  can  therefore  be  safely  asserted  that  there  is  no  control- 
ling authority  in  this  state  in  support  of  the  proposition  that 
the  validity  of  bequests  in  foreign  wills  may  be  tested  by  some 
other  law  than  that  which  governs  the  will  in  other  respects, 
or  that  requires  us  to  disregard  the  disposition  made  of  the 
fund  in  this  case  under  the  law  of  another  state.    The  author^ 
ities  cited  in  support  of  the  defendant,  or  most  of  them  at 
leasts  are  open  to  the  same  criticism  as  those  of  the  plaintifil 
They  are  not  wanting  in  strong  and  clear  expressions  in  favor 
of  the  rule  that  the  validity  of  particular  bequests  in  a  will  is 
to  be  determined  by  the  law  of  the  testator's  domicile,  but  in 
many  of  them  the  point  was  not  necessarily  involved,  and  the 
rule  was  stated  or  assumed  as  the  settled  law,  by  way  of  illus* 
iration,  or  for  the  purpose  of  re-enforcing  some  other  principle 
upon  which  the  case  turned:  White  v.  Howard^  46  N.  Y.  144; 
MatUr  of  Hughes,  95  N,  Y.  55;  Hobson  v.  Hale,  95  N,  Y.  688; 
Bascom  v.  AlberUon,  34  N.  Y.  584;  8  Am.  A  Eng.  Ency.  of  Law, 
633;  Dicey  on  Domicile,  294. 

The  rule,  however,  is  well  settled  in  Massachusetts.    A  citi- 
zen of  that  state  made  a  bequest  to  a  town  in  New  York  for 
the  benefit  of  the  poor,  which  bequest  would  not  be  valid  if 
made  here,  but  it  was  held  by  the  supreme  court  of  that  state, 
upon  full  consideration,  that  the  bequest  was  valid,  and  that 
its  validity  was  to  be  determined  by  the  law  of  the  testator's 
domicile,  and  not  by  the  law  of  New  York,  where  the  trust  was 
to  be  executed.    The  doctrine  of  that  case  has  ever  since  been 
followed  in  that  state:  Fellows  v.  Miner^  119  Mass.  541;  Sohier 
V.  Burr,  127  Mass.  221;  Sewall  v.  Wihner,  132  Mass.  131.     The 

▲m.  St.  Kxf.,  Yoi^  XXVIL  —an 
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Mmd  rule  is  laid  down  by  the  United  Statee  •upreme 
Jotui  V.  Habersham,  107  U.  S.  174. 

The  courts  of  this  state  have  been  exceedingly  libend  in 
recognizing  and  enforcing  rights  acquired  under  the  lawB  of 
other  states,  and  even  of  foreign  coantries:  Ted  v.  TbeC,  1S8 
N.  Y,  894.  If  there  is  any  one  of  our  statutes  that  may  be 
said  to  represent  a  distinct  policy  of  the  state,  it  is  that  regn* 
lating  the  rate  of  interest  on  money.  Usury  is  a  vice  that 
avoids  contracts  into  which  it  enters,  and  subjects  the  party 
receiving  it  to  indictment;  and  yet  it  is  the  settled  law  thai  a 
note  made  by  citizens  of  this  state  here*  payable  to  a  citixen 
of  anothor  state,  at  a  rate  of  interest  that  would  be  ttolawfol 
here,  but  is  lawful  there,  will  be  enforced  by  our  oourts  ia 
favor  of  the  holder  in  another  state,  and  that,  too,  though  the 
note  was  payable  here,  it  having  been  given  in  renewal  of  a 
note  upon  which  the  same  parties  were  liable,  made  and  pay- 
able  in  the  other  state.  In  such  cases  we  give  effect  to  the 
foreigQ  law,  though  contrary  to  our  own,  because  it  is  the  law 
that  governs  the  contract:  8taple$  v.  Nott,  128  N.  Y.  403;  26 
Am.  St.  Rep.  480.  A  ruU  which  prescribes  that  the  formal 
requisites  and  construction  of  a  will,  and  the  testator's  capa- 
city, are  to  be  determined  by  the  laws  of  one  state,  and  the 
validity  of  his  dispositions  of  personal  property  by  the  laws 
of  some  other  state  or  country,  would  be  exceedingly  incon- 
venient and  uncertain,  and  no  sound  principle  or  decisive  an* 
thority  requires  us  to  sanction  it.  All  these  questions  should 
be  determined  by  the  same  law.  Effect  should  be  given  to  this 
like  every  other  will,  if  that  can  be  done  without  disregarding 
legal  rules,  and  we  think  it  can.  Every  right  that  any  party 
acquired  under  it  by  the  law  of  the  domicile  ought  in  justice 
and  by  comity  to  be  respected  here.  That  law  declares  these 
trusts  valid,  and  it  is  binding  upon  us  by  that  comity  which 
which  is  part  of  our  municipal  law.  The  other  view  would 
not  only  defeat  the  intention  of  the  testatrix,  but  would  be 
contrary  to  justice  and  sound  policy.  Our  statute  relating  to 
the  suspension  of  the  absolute  ownership  of  personal  property 
applies  to  dispositions  made  within  our  own  jurisdiction,  and 
when  it  is  deemed  wise  to  extend  it  to  such  a  case  as  this,  the 
law-making  power,  and  not  the  courts,  should  do  it. 

It  may  be  doubted  whether  the  oorporate  powers  conferred 
upon  the  trustee  In  this  case  are  broad  enough  to  authorise  it 
to  execute  a  trust  created  as  this  was:  Laws  1853,  o.  204^ 
Laws  1868,  o.  60.    But  though  that  question  has  come  in  in- 
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eidentall J  on  Okp  argiiiii«nt|  it  it  not  properly  befbrt  ihl  Thii 
in  not  an  notion  to  removo  ibe  tnuteo.  Tl^ere  is  no  mUtgntion 
in  the  oomplaint  thnt  it  is  inoompotant  to  aet|  and  no  relief  it 
ndLed  on  that  gronncL  There  is  no  finding  or  request  to  find 
on  that  nabjeot  The  want  of  oorporate  capacity  in  the  trostee 
to  not  would  not  be  fatal  to  the  tmst  The  proper  court  woold 
not  allow  the  trust  to  fail  because  the  trustee  is  disabled,  hot 
would  appoint  a  new  one:  Perry  on  Trusts,  4th  ed.,  sec  Si. 

While  not  assenting  to  all  the  reasons  tot  the  decision  con- 
tained in  the  numerous  opinions  below,  our  conclusion  is,  that 
the  judgment  is  righti  and  should  be  affirmed,  with  costs. 


WiLUi — Bulb  leinrar  Pnpnuimi:  8m  Lamrmnefi  Mtlak,  ISS  fiL  Sk 
354;  20  Anu  Bk  Bqk  026,  aad  Bofee,  witii  omm  ooUMstodi  j^amam  ▼.  Sa^ 
flwm,  28  Md.  119|  00  Am.  Dee.  88^  aad  extended  note. 

WiiAa  —  Tauin  ni — Sou  Lmai^  Okhbm  luAeii..— Where  there  li 
n  deriae  of  property  in  trusty  and  aome  of  the  tmata  are  Talid  and  othera  are 
not,  tho  property  Teata  in  tiie  tmateea,  the  legal  aetata  to  bo  applied  to  the 
▼alid  tmate  only:  OreoM  r.  Oreais,  12S  H.  T.  606;  21  Am.  St.  Bep.  749^  and 
note;  bat  ooo  TUdm  r,  Qretn^  ISO  N.  T.  20;  onfi^  p.  487. 

PKBsoHAb  Pbopbbtt — DiRBiBUTioir — Law  or  PLAoa— The  peraenal 
property  of  a  deoedent  paaaaa  and  ia  to  be  diatribnted  aeoording  to  the  law  of 
the  eonntry  where  be  waa  domiciled  at  the  time  of  the  death:  Tnwmm  t.  Dmr» 
liB»  3  Mot.  862;  77  Am.  Dea  176,  and  note;  WheekrY.  HM»,  10  Tex.  618; 
70  Am.  Doe.  868,  and  note;  extended  note  to  Monigomerp  t.  MlUSkm^  48  Am. 
I>eQ.  518;  note  to  Brpm  ▼.  ileon^  18  Am.  Deo.  840;  HtUorn  ▼.  PofHr.  SO 
H.  J.  L.  824. 

Wills —L4W  ev  TiarAioa^  Domoiui  am  Qomurnre  BiQinmii.  —The 
Ww  el  tho  teatator'a  domieile  at  the  time  of  hie  deoeaae,  in  eaae  of  a  be^ea^ 
gOToma  tho  validity  el  eneh  beqneatt  Ford  ▼•  Fatd,  70  WIb,  10;  6  Am.  Si 
Bep.  117,  and  note  148. 

Wills,  yAUDirrov— Br  WKAtLAwGoTiurBD.— ThoTalidityof  a  will 
Buut  bo  detormined  by  the  bwa  of  the  otate  hi  whieh  it  waa  made:  Bmlkig- 
«M  t7nieereSlr  ▼.  BamU^  82  lbwa»  60;  02  Am.  Deo.  876^  and  note,  lov  tho 
law  goTonting  the  interpretation  and  validity  el  foreign  will%  eee  OUmam  ▼• 
WnMm,  Sillk  16S|  88  Am.  Deo.  602;  and  notei  Omigm  ▼•  Jmrn,  U  CU. 
SIL 
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€lwr<in>Tww^Byii>MW>*^Tto  Bmmoi  ov  a  Oouokai 
liibed  priMA  fodk  by  tridtBot  tfodlng  t^  tboir  that  it 
BOM  M  raoh.  Mid  1^  th«  fMl  tM  aU  tht  witoiMs  wfmk  «f  I*  •■  • 
•orporatioa. 

ObnmnmoirAL  Law.  ^OoanftAiioin  orgMiited  «r  doinf  buiBi 
tiiA  kwi  of  Ihii  ilato  for  lif«  iMmaM  art  ahtohiltly  BBdar  iho 
and  oontrol  of  tho  legialAtvib  tn^  tha  l^i^iaUtart  bM  tiM  ■■■••  pon 
ODd  authority  to  regiilata  tbo  oondvot  of  their  ofMiti  m  it  bM  t»  nf«- 
late  tba  oorporatioiia  tiiomiolTOi. 

OoiisnvonovAL  Law.  ^  SrATim  IIakiim  Ir  OumvAL  mmi  ram  Amots  of  o 
lifo  inanranoo  oompaay  to  pay  a  rebato  to  indaoo  a  ponoa  to 
insnranoa  in  a  oompany  ia  ooostitiitioiial,  and  may  bo  oofocood 
the  agent  of  a  foreign  inanranoe  oompany  doing  hnrinaw  ia  thin 

IF.  Henry  ZXtvit,  for  the  appellant. 
Oearg€  A.  B$nion^  for  the  respondent 

Earl,  C  J.  In  1889,  the  defendant  was  the  agent  at 
Rochester  of  the  National  Life  Insurance  Company  of  ICont- 
pelier,  Vermont,  a  corporation  organised  under  the  lawa  of 
that  state  and  doing  business  in  this  state.  He  was  indicted, 
tried,  and  convicted  under  the  act,  chapter  282  of  the  Laws  of 
1889,  for  paying  and  aUowing  to  one  OraveSi  as  an  induce* 
meat  to  him  to  insure  his  life  in  that  company  for  three  thou- 
sand dollars,  a  rebate  of  fifteen  per  cent  on  the  first  year's 
premium.  The  defendant  assails  the  judgment  of  conTiotfam 
upon  various  grounds. 

He  was  indicted  on  the  thirtieth  day  of  October,  1890,  and 
the  indictment  alleges  the  commission  of  the  offense  on  the 
twenty-sixth  day  of  October,  1890.  The  proof  showed  the 
commission  of  the  offense  to  have  been  about  one  year  earlier, 
and  his  counsel  now  claims  that  there  was  a  fatal  variance 
between  the  time  alleged  in  the  indictment  and  that  shown 
by  the  proof.  It  does  not  appear  by  the  record  that  thia  yari- 
ance  was  in  any  way  called  to  the  attention  of  the  court  upon 
the  trial,  and  the  record  contains  no  exception  presenting  the 
point  for  our  consideration.  If  objection  on  this  ground  had 
been  made  at  the  trial,  the  court  could  have  allowed  an  amend- 
ment of  the  indictment  under  section  293  of  the  Code  of  Crim- 
inal Procedure:  People  v.  Johtiaan^  104  N.  Y.  213;  People  v. 
Jackson,  111  N.  Y.  362. 

The  indictment  alleges  that  the  Vermont  company  was  a 
corporation  organized  under  the  laws  of  that  state,  and  it  is 
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olaimed  that  no  proof  wao  gifoil  upon  ttio  tilal  ihotrit  ito 
oorporate  •zistenoo.    No  flooh  ofageoiioii  WM  bumIo  fti  tho  teiol^ 
aod  there  io  no  exoeption  presenting  thai  point  for  our  oon* 
eideration.     If  objection  had  been  made,  the  diitriot  attornej 
might  have  furnished  the  teohnioal  proof  required  to  establish 
tho  inoorporation  of  the  oompany.     But  we  agree  with  the 
court  below  that  there  was  sufficient  CTidence  that  the  Ver* 
merit  insurance  company  was  a  corporation  authorised  to  carry 
oo  the  bueiness  of  insurance.    If  it  was  not,  it  could  not,  un- 
der the  laws  of  this  state,  have  transacted  business  hercw    It 
appeared  in  the  evidence  that  it  was  transacting  business  here; 
that  the  defendant  represented  it»  and  held  it  out  as  a  corpo* 
ration.     It  was  spoken  of  by  the  witnesses  as  such«  and  the 
polioy  which  was  issued  to  Qraves  was  indorsed  by  the  defend* 
ant  aa  **  Greneral  Agent  of  the  National  Life  Insurance  Com- 
pany of  Vermont."    In  the  absence  of  objection^  such  evidence 
was  suffioient;  and  so  we  think  the  objection  was  not  well 
taken. 

The  main  point,  however,  upon  which  the  learned  eoonsel 
for  the  defendant  relies  here  is,  that  the  act  making  it  a  orim* 
inal  ofifense  for  him  to  pay  a  rebate  to  induce  any  person  to 
effect  insurance  in  the  company  was  unconstitutional,  on  the 
ground  that  it  arbitrarily  and  unjustly  abridged  his  natural 
rights  and  personal  liberty  in  the  conduct  of  his  business. 
He  claims  that  the  act  has  no  relation  to  the  public  safety 
or  welfare,  and  hence  that  it  could  not  be  enacted  under  the 
police  power  which  the  state,  through  its  legislature,  can  exer* 
oise.    Life  insurance  companies  perform  very  important  func* 
tions  in  modern  society.     They  operate  in  all  parts  of  the 
state,  and  a  very  large  number  of  people  are  interested  in 
them.    They  are  resorted  to  for  the  purpose  of  making  pro* 
visions  for  families  and  dependents  after  the  death  of  the  in* 
sured,  and  for  that  purpose  many  persons  invest  in  them  the 
accumulations  of  their  labor  and  their  thrift.     The  nature 
of  insurance  contracts  is  such  that  each  person  effecting  insur* 
sooe  cannot  thoroughly  protect  himself.    He  is  not  competent 
to  investigale  the  condition  and  solvency  of  the  company  in 
which  he  insures,  and  his  contracts  may  run  through  many 
years,  and  mature  only,  as  a  rule,  at  his  death.     Under  such 
dircumstances,  it  is  competent  for  the  legislature,  in  the  inter* 
M  of  the  people  and  to  promote  the  general  welfare,  to  regu- 
late insurance  companies  and  the  management  of  their  affairs, 
^d  to  provide  by  law  for  that  protection  to  policy-holders 
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wldflli  th^  ooidd  Bol  Mouta  ton  tiumBdifm.  Under  ro^ 
ditiooSy  th«ra  Bhould  be  a  wide  range  of  kgiaUttve  power  to 
promote  the  publio  welfare  in  the  exerciie  of  the  polioa  power, 
and  the  true  boundaries  of  that  power  it  would  be  diflSctilt^  in 
■uch  a  caee,  to  prescribe.  We  have  no  occasion  now  to  specify 
to  what  extent  it  may  reach,  or  in  any  way  to  plaoe  apon  it 
ito  proper  limitations,  because,  in  order  to  justify  the  B4A  in 
question,  it  is  not  necessary  to  resort  to  that  power. 

The  business  of  life  insurance  in  this  etate  ie  mainlj  ear- 
ned on  by  insurance  companies  authorised  by  law,  and  uiiiiiito 
provisions  are  made  regulating  their  incorporation  and  their 
business;  and  a  department  of  the  state  government  has  been 
constituted  to  supervise  them.    The  corporations  organised 
under  the  laws  of  this  state  for  life  insurance  are  abeolataly 
under  the  direction  and  control  of  the  legislature.    It  may 
specify  how  and  on  what  terms  they  may  do  buaineBS,  and 
enact  laws  regulating  their  conduct  and  llie  conduct  of  their 
agents,  for  their  protection  and  the  protection  of  their  policy- 
holders, and  enforce  obedience  to  such  laws  by  such  penaltieei 
forfeitures,  and  punishments  as  it  may,  within  constitutional 
limits,  prescribe.    As  all  these  corporations  must  act  through 
agents,  it  has  the  same  power  and  authority  to  regulate  (he 
conduct  of  their  agents  as  it  has  to  regulate  the  oorporatione 
themselves.    It  would  be  quite  preposterous  to  say  that  the 
legislature  could,  in  the  exercise  of  its  legitimate  authority, 
regulate  these  corporations  and  prescribe  the  terms  under 
which  they  may  exist  and  do  business,  and  yet  ooidd  not^  by 
similar  laws,  regulate  and  control  the  conduct  of  their  agents. 
When  these  corporations  seek  the  benefits  and  privilegee  of 
the  laws  creating  and  authorizing  them,  they  must  conform 
to  the  laws  enacted  for  their  conduct,  and  if  they  are  unwill- 
ing to  do  so,  they  must  go  out  of  existence.    So,  Uxh  all 
persons  who  seek  to  act  as  agents  of  such  corporations  must 
conform  to  the  laws  regulating  the  business  of  such  corpora* 
tions  or  cease  to  act  for  them. 

We  have  not  here  the  question  as  to  what  a  private  indi* 
vidual  may  do  in  the  conduct  of  his  private  business,  but  the 
question  here  is  as  to  the  power  of  the  legislature  over  corpo- 
rations and  their  agents.  The  power  exercised  over  theee  in* 
surance  companies  and  their  agents  is  similar  to  that  exercised 
by  the  legislature  over  banks  and  railway  corporations;  and 
it  has  never  been  doubted  that  such  power  exists,  and  the 
legialative  power  to  regulate  them  and  their  agents  in  the 
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Inutest  particular  In  the  interest  of  the  pablio  hti  never 

questioned. 

The  faot  that  this  oompany  was  a  foreign  eorporation  oaa 
make  no  difference.  When  it  comes  into  this  state  by  oomity 
to  do  its  business  here  through  its  agentSi  it  must  obey  our 
laws  and  conform  to  our  public  policy,  and  if  they  are  nnwill- 
ing  to  do  80,  they  must  keep  out  of  the  state. 

We  may  not  be  able  to  perceive  the  purpose  or  the  wisdom 
of  this  act.  It  is  sufficient  that  we  perceive  the  legislative 
will  in  the  act,  and  we  need  not  speculate  as  to  the  pdioy 
which  prompted  it. 

So  we  think  there  is  no  doubt  that  the  aot  is  constitutional^ 
and  the  judgment  should  be  affirmed. 


CoRroKATioNB  —  BrmiHOB  or  Bzivnnroa  —  Hie  oorporalt  txiitoiiM 

«r  a  coinpaay  It  not  admitted  from  the  faet  that  one  dealing  with  it  hai,  in  a 

contract  with  the  company,  dengnated  it  hj  a  name  appropriate  to  a  oorpo* 

rate  body,  nnleie  it  is  distinctly  etated  in  the  eontraot  that  it  ie  an  incorporated 

oompany:  HoUowatf  t.  Memphit  de.  B.  £.  Oa,  S28  Tex.  4S6t  70  Am.  Dee.  S8^ 

and  note;  Clark  ▼•  Jones,  87  Ala.  474.    When,  in  an  action  by  a  corporation* 

'  the  plea  of  mU  M  corporation  ii  properly  interpoced,  the  pleintiff  maci 

prove  tti  corporate  ezietence,  either  by  iti  articles  of  incorporation  or  ciiaiw 

ter,  or  by  some  admissioD  on  the  pert  of  the  defendant^  or  by  showing  a  state 

of  facts  which  will  operate  as  an  eetoppdi  8Mom  r,  Mofdgommjf  TratU  Ook^ 

87  AU.  ill}  IS  Am.  St.  Rep.  SI,  and  note. 

Foanov  OoaponATioHa  —  Comtbol  vt  Statb  nr  Whicb  Dona  Busumk 
— There  is  an  implied  condition,  both  as  to  domestic  and  foreign  corporation^ 
that  they  will  be  subject  to  each  reasonable  regulations  with  regard  to  their 
Imsineis  as  the  legislatnre  may  preecribe,  and  which  do  not  interfere  with  the 
snbstantial  priTilegee  granted  by  the  states  OomnumweaUk  r,  Jf€m  York  eCa 
JL  B.  Co.,  129  Pa.  St.  463}  IS  Am.  St  Rep.  724^  and  notei  JBm  JTy  Oa.  w. 
StaU,  SI  N.  J.  L.  S31;  8S  Am.  Dea  226^  and  note;  extended  note  to  JSTcOUs 
▼•  ifiMi;  22  Am.  Rep.  S7» 


Unitbd  Statbs  National  Bank  v.  Swing. 
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Hbootiablb  iMwrsanasm,  —  A  Nan  Aoqitirsd  am  Brnjavar  worn  a  PnB> 
wawnaa  Dbbt  is  open  to  the  defense  that  it  was  made  for  one  pnrposo 
end  had  been  need  for  another. 

NiOOTUHJI  IllBTBinUllTS.  — InDOBUMUIV  MaDB  fOB  TEE  AoOOMMODATIOa 

Of  nn  IIaksb,  utok  his  Bxr&ias  AasvBAiion  that  the  instrument 
would  be  negotiated  only  in  another  state,  cannot  be  enforced  sgainst  th# 
bdorser,  if,  contrary  to  the  agreementi  it  is  negotiated  in  this  state  to 
cue  who  hu  not  parted  with  anything,  nor  made  any  new  agreement  in 
reliance  upon  it^  and  who  received  it  merely  as  additional  security  lor 
SB  snteoedent  debU 
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Kbgotiablb  lNsrBUMBrai.*PABOL  Byidshcdi  m  Ab 
that  an  indonemftnt  waa  made  upon  the  azpresi  agree 
Indoned  ahoold  be  negotiated  at  aepeeiiied  plaee  mifm 

Ben.  L.  FairckUd^  for  the  appellant. 
John  Nahnan^  for  the  respondent. 

Finch,  J.  The  note  saed  upon  was  made  by  Madden  aad 
indorsed  by  Ewing  for  the  acoommodation  of  the  maker,  and 
by  him  was  transferred  to  the  plaintiff  aa  added  eecurity  upon 
a  precedent  debt.  The  holder  parted  with  nothing  upon  i^ 
ceiving  it,  surrendered  no  right  and  no  eecurity,  and  made 
no  new  agreement  in  reliance  upon  it  In  its  handsi  it  mm 
therefore  open  to  the  defense  that,  made  for  one  parpoee,  it 
had  been  used  for  another,  and  that  its  diversion  had  served 
to  discharge  the  indorser. 

The  trial  court  held  that  no  such  legal  diversion  had  beeo 
established,  and  the  contention  here  is,  that  the  evidenoe  on 
that  subject  should  hare  been  submitted  to  the  jury  aa  i^ 
quedted  by  the  defendant 

The  indorser  testified  that  he  gave  his  name  upon  the  ex* 
press  assurance  of  the  maker  that  the  note  would  be  negotiated 
in  Louisville,  Kentucky,  in  answer  to  the  indorser's  objection 
that  he  did  not  wish  to  put  his  name  to  paper  which  might  be 
sued  in  New  York.  He  added:  **!  finally  made  the  indorse- 
ment on  his  assurance,  and  relying  upon  it,  that  the  note  would 
be  negotiated  in  Louisville,  and  that  he  would  meet  it  at 
maturity.''  There  is  no  contradiction  of  this  evidence,  unless 
it  be  in  the  silence  of  the  written  contemporaneous  memo- 
randum which  provided  some  security  for  the  indorser.  If 
that  raised  a  question  of  fact  as  to  the  existence  of  the  agree- 
ment, it  should  have  been  decided  by  the  jury. 

The  answer  made  by  the  general  term  is,  in  substance,  that 
the  writing  contained  no  restriction  upon  the  use  of  the  note, 
and  the  parol  {K'oof  showed  only  a  remark  by  the  maker  as  to 
its  intended  use,  which  did  not  amount  to  a  restriction;  that 
if  negotiated  in  Louisville  the  indorser  could  and  v^ould  have 
been  sued  in  New  York;  and  the  place  of  discount  was  imma- 
terial. But  we  held  in  Benjamin  t.  RogerSj  126  N.  Y.  70,  that 
the  surety  has  the  right  to  impose  any  limit  he  may  choose 
upon  his  liability,  and  that  **  he  may  always  fix  the  precise 
terms  upon  which  he  is  willing  to  become  a  surety,  whether 
those  terms  seem  to  be  material  or  immaterial."  The  restric- 
tion here  does  not  seem  to  be  material,  and  yet  may  have  been 
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BO  m  the  mind  of  the  indoraeri  and  for  raaaoDB  sufficient  ia 
him.  He  swears  that  he  lent  his  name  upon  condition  that 
the  note  should  be  negotiated  in  Louisville.  If  his  testimony, 
read  in  connection  with  the  writing,  left  possible  the  inference 
that  no  restriction  was  intended,  the  inference  was  one  of  fiM>t» 

and  not  of  law,  and  should  have  been  left  to  the  judgment  of 

the  jury. 

The  judgment  should  be  ft  versed  and  a  new  trial  granted^ 

costs  to  abide  the  event.       

NaooTiABUi  Lrantmcnm— Pabol  Btidbhob  or  Abbbbmbntb  oovcbbit- 
Ufa.  —  Proof  of  an  oral  agraomont  mada  at  the  time  a  note  ii  aigned  by  one 
wm  anrotj,  that  ho  ahall  not  bo  liablo  thoMon.  is  adddarihlo  to  ahow  want  of 
idoration  for  the  promlao  made  In  the  note,  and  that  it  waa  aigned  as  an 
^mmodation  to  tiie  poToe  theroins  Kmlmiiamp  r.  Or^^  71  Mioh.  875;  15 
Am.  St.  Rep.  28S;  and  note.  Oral  ovidenoe  ia  admiiaiblo  to  rary  the  prima 
faek  oflfoet  of  a  Uank  iodoraement  bjahowing  an  agreement  made  at  the  time 
off  tiio  indoriominti  and  anoh  agreomont,  when  ahown,  will  be  treated  aa  if 
written  over  tho  indoraar'a  aignakirox  PerMm  v.  OaOim,  11  Goon.  SIS;  S» 
Doa.  sis;  and  aota  Pttol  orldeaoo  ia  adBiiaaibl%  la  an  aeUos  «■  a 
noK  to  ali^  that  H  was  daliT«ffod  aa  oeaditlaa  that  the  plaintiff 
ihsBld  fotota  ft  to  tho  dofandant  on  a  oartain  day  if  dosHuidadi  that  It  waa 
4aniada4  sad  Ha  aBnaadaf  was  tafaaadi  JToAvIbmI  ▼•  9iktt^  SA  Onaab  S80| 
1  Aak  81  B^  Uh 
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(144  PumaTLTAmA  BiatIp  79l] 
lannuurai — AooiDiirT.  —  Dsath  Oaubbd  bt  Abvsizia  om 
4am  to  the  aodddatel  and  unooiiioioiM  fahaUtion  of  owboaio-M 
dmiXy  gas  in  a  wall  la  »  daath  by  aztamalt  Tiolank^  and 
OMana,  within  iho  meaning  of  an  inauanoa  poU^  pKOviding  tlmft  iho  i^ 
anranoa  ahall  not  extend  to  death  oanaed  "  by  inhaling  gaiL* 

tnURAXCm — ACKODKMT.  —  A    Ck>HDITIOV    AQADiar    "^IXHALAXKW    0V  OaS* 

in  an  aooident  inaurance  policy  ia  need  to  deaignate  the  oomnKMi  VHa  ef 
gaa  in  dentiatry  and  anrgery,  and  oontemplatea  a  imlnntary  and  in. 
telligent  aot  on  the  part  of  the  inanred,  and  not  an  faiTolnntBiy  and 
nnoonaoiona  aot»  aa  the  inhalation  of  a  deadly  gaa  that  baa  nneKpoetedly 
aoonmolated  in  a  welL 
InuBAMOi  —  AodDBXT  —  Btidbtoi.  —  WhoTo  neither  tiie  bMnvat^  by-lnwa 
nor  the  application  of  the  Inanred  ia  atfeaobed  to  bia  poliaj  ol  acaHant 
inanrance^  aa  reqnired  by  atatnta^  th^  an  not  admiaaiblo  In  atMaaMB  in 
aid  of  the  poliqy. 

D.  /•  BaU  and  O.  O.  2%omptofi,  for  the  appellaal 

CharUi  H.  Noye$,  WiUiam  E.  Bic$,  IF.  D.  iRndUfy,  &  Avms 

4Md  CharUi  W.  SUme^  for  the  appellee. 

Strbbett,  J.  The  ondisputed  facte,  upon  whieh  the  jury 
in  this  case  was  inetmcted  to  find  for  the  plaintiff  the  foil 
amount  of  his  claim,  are  briefly  as  follows: — 

On  June  4,  1889,  the  plaintiff's  intestate,  John  W.  Moofe, 
reoeiyed  and  paid  for  the  policy  of  insurance  on  which  this 
suit  was  brought,  a  copy  of  which  will  be  found  in  the  record. 
Returning  to  his  boarding-house  the  same  evening,  he  informed 
his  landlady  that  he  had  had  no  dinner,  and  requested  that 
his  supper  be  prepared.    He  then  went  to  the  well  in  the  open 
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for  a  drinki  and  finding  that  the  pump  required  i»imiug 

%riih  water,  he  remarked  that  he  would  fix  it,  so  as  to  obriate 

tb&t  diffioolty  in  the  fdtore.    After  procuring  a  hatchet,  and 

remoTing  planks  firom  the  opening  at  the  top,  he  descended 

into  the  dug-out  portion  of  the  well,  which  was  four  or  five 

feet  wide  and  only  ten  or  twelve  feet  deep,  for  the  purpose  of 

tslosing  a  small  opening  in  the  iron  pipe,  about  midway  down. 

A  few  minutes  later,  his  lifeless  remains  were  found  at  the 

\>ottom  of  the  welL    He  died  from  asphyxia  or  suffocation,  due 

to  the  accidental  and  unconscious  inhalation  of  carbonic-acid 

or  other  deadly  gas  that  had  unexpectedly  accumulated  in 

the  dug-out  portion  of  the  shallow  welL 

The  well,  with  which  deceased  was  iamiliar,  and  in  which 
fae  had  been  shortly  before,  was  one  of  those  known  as  a 
'*  driven  well,"  made  by  driving  an  iron  pipe  into  the  ground 
to  the  depth,  in  this  case,  of  about  forty  feet.    For  the  distance 
of  about  ten  or  twelve  feet  firom  the  top,  the  earth  around  the 
iron  pipe  was  dug  out  so  as  to  form,  as  above  stated,  an  open 
well,  of  about  four  or  five  feet  in  diameter,  in  which  there  was 
little  or  no  water.    The  top  of  the  well  was  oovered  with  plank. 
The  deceased  was  a  strong,  healthy  man.    His  sudden  and 
wholly  unexpected  death,  under  the  circumstances  above 
iBtated,  and  within  a  few  hours  after  he  had  procured  the 
policy  of  insurance,  undoubtedly  resulted  firom  external,  vicH 
lent,  and  accidental  injuries  or  means,  and  without  any  con- 
scious or  voluntary  act  on  his  part    There  was  no  eyidencOi 
nor  was  it  eren  suggested,  that  he  had  committed  suicide,  or 
that  be  was  wanting  in  reasonable  care,  or  that  he  voluntarily 
exposed  himself  to  danger.    In  describing  the  condition  in 
which  he  found  the  body  of  deceased,  the  physician  who  made 
the  pott^morUm  examination  testified:   ^  The  general  surfaoe 
of  the  body  was  of  a  livid  bluish  color.    The  lips  and  tongoe 
were  blue.    The  right  side  of  the  head  was  partially  distended 
irith  dark  blood;  the  left  side  was  nearly  empty.     The  lungs 
contained  more  blood  than  they  would  under  different  cixw 
oomstances;  they  were  somewhat  congested.    The  pulmonary 
arteries  were  distended  with  blood.    The  liver  was  slightly  con- 
fested,  and  also  the  kidneys;  there  was,  however,  no  disease 
of  the  kidneys,  no  disease  of  any  of  the  internal  organs.  •  .  .  « 
His  death  was  caused  by  asphyxia,  due  to  the  inhalation  of 
gai." 

If  the  latter  undisputed  and  undoubtedly  correct  conclusion 
of  fact  needed  any  confirmation,  it  may  be  found  in  the  testi* 
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mony  at  to  the  eflboi  of  tke  amm  n^lioiit  gM  «A  thoM  wb» 
WMt  to  tbo  ralief  of  th«  deMMsdi  Mid  Muaied  ia  veoMmiif 
bis  remains  from  the  welL  U  allows  how  iianowljr  thsj  ii- 
oaped  a  similar  Tiolsnt  and  aoddeuial  death* 

The  oolice  aod  prooib  of  death  were  foil  and  complete. 
Their  suflSeienoj  was  not  eveii  queetiooedk 

In  view  of  the  undisputed  &cts«  of  whioh  the  aboTo  ia  an 
outlin6|  the  learned  president  of  the  common  pleas  refoaed  to 
aflSrm  defendant's  points  for  oharge^  some  of  whioh  ture  piodi- 
oated  of  the  foregoing  faetS|  and  instructed  the  jury  that  apoa 
the  undisputed  facts  before  them  the  plaintiff  was  entitled  te 
recover,  and  there  was  aeoordinglj  a  verdict  and  judgment  in 
his  favor.  This  action  at  the  court  in  refusing  defiendant's 
points,  and  instrocting  the  jury  in  plaintiff's  favor,  are  the 
subgeots  of  complaint  in  the  several  specifications  of  error. 

The  first  and  main  point  was  as  follows:  '*  The  olauaa  in 
the  policy  of  insurance  sued  on,  to  wit, '  This  insurance  shall 
not  cover  .  »  •  %  death  or  injury  resulting  from  or  attribu- 
table partially  or  wholly  to  •  •  «  •  inhalation  of  gas,'  ap> 
plies  to  the  case  of  death  reeulting  from  asphyxia  caused  by 
inhaling  gas  accumulated  at  the  bottom  of  the  welL" 

This,  in  connection  with  the  remaining  seven  points,  was 
rightly  refused*  According  to  the  undisputed  facts  above  re- 
CMrred  to^  the  death  of  the  insured  was  caused  by  external,  vio- 
lent, and  accidental  means,  and  without  any  conscious  or 
voluntary  act  on  his  part.  No  One  knowing,  as  he  did,  the 
shallowness  of  the  dug*out  portion  of  the  well  would  ever  sus^ 
pect  the  presenoe  of  noxious  gas  thereia.  Doubtless,  he  never 
lor  a  moment  contemplated  the  slightest  danger*  Hia  death 
was  purely  accidental;  quite  as  muoh  eo  as  if  he  had  been  and* 
denly  and  unexpectedly  ingulfed  in  water,  and  drowned*  The 
deadly  but  invisible  gae  by  which  he  was  unoonsdoualy  and 
accidentally  enveloped  was  undoubtedly  the  external  and  vio- 
leat  cause  of  his  injury  and  death.  According  to  the  physi- 
dan's  testimony,  above  quoted,  its  violent  effect  upon  the  vital 
organs  of  the  deceased  was  plainly  visible  at  the  time  of  the 
post-mortem  examination. 

As  was  well  said  in  Paul  v.  Travelen  Ine*  Csw,  IIS  K.  Y.  472, 
8  Am.  St.  Rep.  768,  which  in  principle  rules  this  case:  '^  As  to 
the  point  raised  by  the  appellant,  that  the  death  waa  not 
caused  by  external  and  violent  means  within  the  meaning  of 
the  policy,  we  think  it  a  sufficient  answer  that  the  gas  in  the 
atmosphere,  as  an  external  cause,  was  a  violent  agency,  in  the 
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!!•#  that  it  worked  iipoD  tti*  iBtaeUte  so  m  taoanse  hia  death. 

That  a  death  la  the  resalt  of  aeeidenty  or  ia  oiinatQPal,  impoFta 

aua  external  aad  violent  agenoy  aa  the  cause.'*    Ib  that  ease, 

tba  poliej  on  whioh  suit  waa  bronght  provided  that  the  insm^ 

atnoe  ahonld  net  extend  to  death  caused  ^'  by  inhaling  gas."* 

Xt  appeared  that  the  insured  was  found  dead  In  bed.    Oas  had 

escaped  in  the  room,  and  death  was  caused  by  breathing  the 

Atmosphere  of  the  room  filled  with  gas.    It  was  held  that  death 

was  not  caused  by  the  inhaling  of  gas,  within  the  meaning  of 

the  policy.    The  company  relied  upon  the  same  narrow  and 

technical  defense  that  is  made  by  the  defendant  in  this  case. 

In  an  able  opinion  reported  in  45  Hun,  318,  the  learned  judge 

of  the  general  term,  whose  judgment  was  afterwards  affirmed 

by  the  court  of  appeals,  said,  inter  alia:  *-  Was  the  death  at 

the  intestate  caused  by  or  through  ^  external,  violent,  and  a<h 

cidental  means,'  within  the  language  of  the  policy?  •  •  •  •  We 

should  say  the  death  was  due  to  external  and  violent  means 

as  clearly  as  drowning The  cause  of  death  came  from 

outside,  as  surely  as  would  a  rifle-ball,  or  water  in  the  case  at 
drowning.  The  escape  of  gas  into  the  room  was  violent,  in 
the  same  sense  that  would  be  the  flow  of  water  into  a  wrecked 
vessel.  In  either  case,  the  external  means  constitute  the  cause 
which  produces  death.  It  is  a  violent  death,  produced  by  an 
external  power,  not  natural.  Some  poisons,  such  as  opium 
and  chloral,  produce  no  violent  action  on  the  human  system. 
The  man  who  descends  into  a  well  of  carbonio-acid  gas  is 
killed  with  no  greater  violence,  perhaps,  than  was  the  intes- 
tate.   Yet  in  all  these  cases,  the  result  would  be  called  a  vi<h 

lent  death We  also  think  the  words  ^  inhaling  of  gas ' 

were  used  to  designate  those  common  uses  of  gas  in  dentistry, 

surgery,  etc Evidently  an  exception  from  death  caused 

by  a  surgical  operation  was  not  broad  enough  to  include  the 
use  of  anesthetics  preparatory  to  the  operation.  It  contem* 
plated  a  voluntary  and  intelligent  act  by  the  assured,  not  an 
involuntary  and  unconscious  act.'* 

On  this  question,  the  court  of  appeals,  in  affirming  the  de- 
ciBion  of  the  general  term,  said:  '^  A  careful  consideration  of 
this  instrument,  and  of  the  scope  and  design  of  its  provisions, 
leadB  us  to  the  conclusion  that  the  appellant  must  fail  in  its  con« 

tention In  expressing  its  intention  not  to  be  liable  for 

death  from  4nhaling  of  gas,'  the  company  can  only  be  under- 
stood  to  mean  a  voluntary  and  intelligent  act  by  the  insured, 
and  not  an  involuntary  and  unconscious  act.     Read  in  that 
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senses  and  in  tho  light  of  Um  ooritctzty  thMk  Words  moat  be  in* 
ierpretad  aa  having  referenoe  to  medioal  or  anrgical  teteimaiit^ 
in  which,  ex  vi  Urminif  would  be  incladad  tha  dantiai'0  woric^ 
or  to  a  suicidal  purpose.  Of  ooorso  tha  deceased  mast  hava^ 
in  a  certain  sense,  inhaled  gas;  bat  in  Tiew  of  the  finding  iha& 
the  death  was  caused  bj  accidental  means,  the  proper  meaning 
of  the  words  compels,  as  does  the  logic  of  the  thing,  the  con- 
clusion that  there  was  not  that  voluntarj  or  conscioua  act 
necessarily  inTolved  in  the  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design 

of  the  person,  and  which  is  unforeseen To  inhale  gas 

requires  an  act  of  volition  on  the  person's  part  before  the  dan- 
ger is  incurred.  Poison  may  be  taken  by  mistake,  or  poison- 
ous substances,  may  be  inadvertently  touched;  but  whatever 
the  motive  of  the  insured,  his  act  precedes  either  facL  •  •  •  • 
If  the  policy  had  said  that  it  was  not  to  extend  to  any  death 
caused  wholly  or  in  part  by  gas,  it  would  have  expressed  pre- 
cisely what  the  appellant  now  says  is  meant  by  the  present 
phrase,  and  there  could  have  been  no  room  for  doubt  or  mis- 
take. Policies  of  insurance  are  to  be  liberally  construed,  and, 
as  in  all  contracts,  conditions  are  to  be  construed  strictly 
against  those  for  whose  benefit  they  are  reserved." 

The  principles  so  well  stated  and  enforced  in  the  cases 
above  cited  were  afterwards  approvingly  considered  in  Bacon 
V.  United  States  etc.  Association,  123  N.  Y.  804;  20  Am.  St.  Rep. 
748.  In  further  support  of  the  same  principles,  referenoe 
might  be  made  to  other  authorities,  among  which  are  May 
on  Insurance,  631,  in  which  reference  is  made  to  Trew  v.  Bail' 
way  Pass.  Assurance  Co,,  6  Hurl.  &  N.  839;  Winspear  v.  Accif* 
dent  Ins.  Co.,  6  Q.  B.  Div.  42;  29  Eng.  B.  488;  AccideM  Ins.  Co. 
V.  Crandal,  120  U.  8.  532;  Mailory  v.  Travelers  Ins.  Co.,  47 
N.  Y.  52;  7  Am.  Rep.  410;  North  American  Ins.  Co.  v.  Bur^ 
roughs,  69  Pa.  St.  43;  8  Am.  Rep.  212;  McOlinchey  v.  Fidelity 
and  Casualty  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190;  Eggenberyer 
V.  GttaranUe  MuL  Ace.  Ass\  41  Fed.  Rep.  172;  United  States 
Mut.  Ace.  Ass^n  v.  Newman,  84  Va.  62;  but  further  elaboration 
is  unnecessary. 

This  case  is  not  ruled  by  Polloek  v.  United  States  Mvi.  Aec» 
Ass\  102  Pa.  St  230,  48  Am.  Rep.  204,  on  which  defendant 
relies.  While  that  case  may  well  stand  upon  its  own  peculiar 
factSi  we  think  the  present  case  is  clearly  distinguishable  in 
its  controlling  facts,  as  well  as  in  the  principles  applicable  to 
them.    In  that  case,  the  injury  did  not  result  from  external. 
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▼ioleni,  and  aooidental  meani.  Tha  fittal  drug  was  Toluntarily 
and  intentionally  taken  by  the  dapeated*.  .  ^  daoiding  that 
ease,  this  court  never  coal4  hsTe  inteoded  to  lay  down  the 
broad  rule,  that  in  oonstroiog  an  accident  policy  there  ia  no 
distinction  between  external,  violent,  and  accidental  oausee  of 
death,  and  those  cases  in  which  death  results  from  Toluntary 
acts.  What  was  decided  in  that  case  was,  that  under  the 
Tarions  clauses  of  the  policy  sued  on  there  could  be  no  recoT* 
ery,  and  it  was  unimportant  whether  the  means  arose  from  the 
designing  act  of  the  insured  or  otherwise. 

Another  ground  of  defense  suggested  in  defendant's  fifth, 
sixth,  and  seventh  points  was,  that  the  deceased  was  injured 
in  an  occupation  or  exposure  classed  by  the  company  as  more 
hazardous  than  that  specified  in  the  policy,  etc    The  points 
zeferred  to  appear  to  be  predicated  of  testimony  which  was  im- 
properly before  the  jury.    The  company,  in  disregard  of  the 
provisions  of  the  act  of  May  11, 1881  (Pub.  Laws,  20),  had  failed 
to  attach  to  the  policy  copies  of  the  by-laws  or  application,  and 
ahould  not  have  been  permitted,  against  plaintiff's  objection, 
to  give  them  in  evidence.    The  act  was  passed  in  the  interest 
of  honesty  and  fair  dealing,  and  its  provisions  should  be 
strictly  enforced.    We  have  no  doubt  they  apply  to  such  oom- 
pauies  as  the  defendant 

Without  further  referring  to  the  specifications  of  error,  it  is 

sufficient  to  say  that  neither  of  them  is  sustained.    The  de- 

eeased  was  accidentally,  violently,  and  iatally  asphyxiated  by 

the  unknown  presence  of  a  fluid  foreign  to  his  person.    If  that 

fluid  had  been  oil,  smoke,  water,  or  molten  metal,  the  result 

would  have  been  substantially  tiie  same.    Death  caused,  not 

so  much  by  the  inhalation  of  the  fluid,  as  by  its  action  in  ax« 

eluding  life-supporting  air,  would  have  inevitably  resulted.    A 

ikir  construction  of  the  policy  leads  to  the  conclusion  reached 

by  the  court  below,  that  death  resulting  from  causes  such  as 

killed  the  intestate  is  not  within  any  of  the  exemptions  relied 

Qu  by  the  company. 

Judgment  affirmed. 


Acanmiiv  InsvmAHOS^ImiALiirs  Oia  ^Dtaik  by  iliilsrt  tmd 

iMtn%  withia  tii*  meaning  of  a  polioj  of  Inaanutofb  may  bo  ooaaiiooad  hy 
Wtatldng  iUnminaiinf  gM  in  the  atmoapliorax  Ami  v.  Trmmkn  /ml  0§,  lit 
H*  T.  472;  S  Am.  SU  Rapw  768^  and  aztondad  nota;  aaa  Inmnmm  Oa  ▼•  ^ 
IMS;  te  TwL  »S|  SS  Am.  81  B^  SSS^  and 


424  Bscuu  4.  Biblim  EfvineiAL  SoeiBTT.      [P 


Bbokbb  «  Bbbliv  BrarBnoiAL  Soannr. 

A«ooEA!inim^RiMwnMi  9V  Bw»ni  —  Wham  »  ■»  mli  w  <!  • 
beMflt  atioeUtlMi  if  toliUAd  ftowi4  liMbotapwd  WMUjlMwfitoiti 
rate  fixed  by  iti  elMrttr,  H  oaiuwl»  by  tabMqumit  amMidiiMBt  to  ik 
by-Uw%  redaM  th«  mmmuiI  of  bmditi  to  wfaiDh  be  is  entitled 
■aeb  ohArtar* 


B.  W.  Spai^Ur  and  N.  ti.  TPamMfy  tor  the  appellaiii. 
J7.  J7.  McCluns  and  Oiorge  B.  OoU^  fiwr  tiie  appelUeu 

Par  CuBiAic.  We  think  the  leftrned  judge  beloir  took  Um 
correct  view  of  this  oase. 

Briefly  stated,  it  ii  as  follows:  Some  time  after  the  defendr 
ant  society  became  liable  to  the  plaintiff  for  daee  at  the  rati 
of  two  dollars  and  fifty  cents  per  week,  and  after  it  had  paid 
them  for  more  than  one  year^  it  proceeded  to  amend  its  by-laws 
so  as  to  reduce  the  amounts  of  benefits.  This  was  certainly 
an  easy  mode  of  relieving  the  society  from  an  obligatiofi,  and 
if  successful,  will  doubtless  be  followed  by  other  similar  asso- 
ciations. The  difficulty  in  the  way  of  this  oonyenient  mode 
of  paying  debts  is,  that  it  is  repudiation  pure  and  simple.  The 
argument  that  tiie  plaintiff,  being  a  member  of  the  society,  is 
bound  by  the  by-law  does  not  meet  the  di£Sculty«  It  may 
be  a  good  by-law  as  to  future  cases,  but  at  the  time  it  was 
passed  the  plainXiff  was  something  more  than  a  member.  He 
was  a  creditor  whose  rights  had  previously  attached,  and  those 
rights  cannot  be  swept  away  by  such  a  scheme  as  this  by-law. 

Since  the  above  was  written,  our  attention  has  again  been 
<$alled  to  the  case  of  St.  PairieVs  BeneJU  Soe.  v.  Me  Vey,  92 
Pa.  St.  510.  That  case,  however,  does  not  confiict  with  thi% 
for  the  reason  that  the  resolution  to  suspend  the  weekly  pay« 
ment  of  benefits  was  passed  before  McVey  became  entitled  to 
benefits  as  a  sick  member.  He  was  a  member  of  the  society 
at  the  time,  and  bound  by  the  resolution.  There  was  no 
attempt  to  deprive  him  of  benefits  after  the  society  became 
■chargeable  therefor. 

Judgment  affirmed. 

BiNKFiT  Absooiations—  Rigbts  Of  BKNsnoiABns.  — Tbe  by*Uw%  artlolee 

«f  association,  and  oertifioates  of  membership  of  mataal  benefit  associations 
determine  tbe  rights  of  the  members  and  of  the  aasociatioBy  and  may  be 
enforced  by  the  parties  and  beneficiaries  according  to  their  respective  rights 
as  therein  provided:  U/uon  Mutual  As9n  v.  Mo/Ugornei-p,  70  h&ich,  687s  U 
Am.  St.  Rep.  519,  and  note. 
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MoYbt  n  Bbsndsl. 

1141  PnmaTLTAiriA  Statb,  sn.] 
APW-MAWCB  —  OwiiBMiiiP.  —  All  nninottrporfttod  MsooUtlon  ftirm«d  '*for 
INromoting  th*  nMntel,  moral,  and  pligrrioal  welfar*  of  iU  membon^'*  bat 
which  is  Doithor  a  nuuiaf aokaror  nor  n  dealoTp  oannot  aoqniro  n  tndo-mark 
in  a  Ubel  adopted  by  it 

DB- MARKS  —  Labbl  —  iHJUNonov.  —  An  nniaoorporatod  asiooiation 
known  as  the  '*  Oigar  Makers'  International  Union,*  formed  for  promoting 
'*  the  mental,moral,  and  physical  welfare  of  ite  member*, "  but  which  is  not 
a  mannfactnrer  nor  dealer  in  cigars,  cannot  aoqnire  a  trade-mark  in  a  label 
adopted  by  it^  distiugoishiag  and  discriminating  between  the  work  of 
union  and  non-nnion  workmen,  and  an  injunction  will  not  lie  to  restrain 
the  nse  of  a  spnrions  imitation  of  such  label  by  a  member  of  a  subordi^ 
nate  eigar-makora'  nnion. 

N,  FranJdin  HaU  and  O.  D.  EsKUman^  for  the  appellant 

Marriott  Brorius^  for  the  appellees. 

WiLLTAMB,  J.  The  question  presented  by  this  appeal  is  a 
new  one;  at  least,  it  is  new  in  this  state.  It  involves  impor* 
tant  consequences  to  employers  and  employees,  and  it  touches 
the  rights  and  obligations  of  workmen  in  their  relation  to  each 
other.  The  facts  upon  which  the  question  is  presented,  as 
found  by  the  learned  master,  are  as  follows:  — 

The  Cigar  Makers'  International  Union  of  America  is  a  vol- 
ontary,  uninc<Hporated  association  of  workmen,  organized,  as 
tts  constitution  affirms, "  for  promoting  the  mental,  moral,  and 
physical  welfare  of  its  members."  It  has  devised  and  regis* 
tered  the  label  which  is  the  subject  of  this  controversy,  and 
claims  an  exclusive  right  to  control  its  use.  The  office  of  the 
label  is  to  advise  the  public  that  the  cigars  in  the  box  which 
bears  it  were  made  by  members  of  the  union.  Every  member 
of  the  union  in  the  United  States  and  Canada  is  entitled  to 
have  this  label  upon  the  cigars  made  by  him.  The  plaintiffs 
represent  neither  the  Cigar  Makers*  International  Union,  the 
alleged  owner  of  the  label,  nor  Strasser,  the  officer  whose  name 
appears  upon  it,  but  a  subordinate  local  organization,  known  as 
Na  126,  located  at  Bphrata,  Lancaster  County,  Pennsylvania. 
No.  126  did  not  devise  or  register  the  label,  and  does  not  claim  to 
own  it,  but  asserts  the  ownership  of  the  international  organi* 
sation,  to  which  it  is  a  tributary,  and  whose  jurisdiction  it 
acknowledges.  The  defendant  is  a  manufacturer  whose  shop 
is,  as  the  learned  master  finds,  ^  a  strict  union  shop,"  belong* 
to  Union  No.  126.  His  workmen,  ten  or  twelve  in  number,  are 
members  of  the  union.     He,  as  tbo  owner  of  a  union  shop,  and 
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his  man,  by  Tirtae  of  their  membership,  are  entitled  to  the 
we  ct  the  label  on  the  oigare  made  bj  them.  He  procnred  a 
quantity  of  imitation  or  oonnterfeit  labels,  becauie,  as  he  al- 
leges, he  was  refused  the  genuine  when  he  applied  for  them, 
and  avowed  his  purpose  to  use  them.  The  plaintiflb  then  filed 
a  bill,  and  asked  the  court  to  enjoin  the  defendant  against  the 
use  of  the  imitation  labels  for  any  purpose  whatever.  Upon 
these  facts,  the  master  reoommended«  and  the  oourt  made  the 
decree  asked  for. 

The  grounds  upon  whieh  an  injunction  will  issue  to  resb^in 
the  infringement  or  appropriation  of  a  trade-mark  are  well 
settled.  They  are:  1.  The  protection  of  property  in  a  trade- 
mark; and  2.  The  prevention  of  fraud  by  an  imitator.  In 
either  case,  it  issues  at  the  suit  and  for  the  protection  of 
the  owner  of  the  device  or  trade*mark  infringed.  The  plain- 
tiffs represent  Union  Na  126,  which  has  no  other  ownership 
in  or  control  over  the  international  union's  label  than  any 
others  of  the  hundreds  or  thousands  of  subordinate  uniona 
scattered  over  the  United  States  and  the  Canadas.  If  it  can 
maintain  this  bill,  then  each  and  every  subordinate  union  can 
do  the  same  thing,  although  no  one  of  these  devised,  regis- 
tered, or  claims  to  own  the  trade-mark,  and  may  prevent  its 
use  by  workmen  and  in  shops  which,  under  the  general  rules 
of  the  international  body,  are  entitled  to  use  it.  But  we  are 
not  disposed  to  impale  this  case  upon  what  may  be  thought  to 
be  a  technical  point.  On  the  other  hand,  we  will  consider 
whether  the  International  Cigar  Makers'  Union  is  a  trader, 
whether  the  label  in  question  is  a  trade-mark,  and  whether, 
upon  any  ground  of  equitable  relief,  the  plaintiffs  are  entitled 
to  consideration  in  a  court  of  equity. 

The  first  question  is  disposed  of  by  the  learned  master  upon 
the  pleadings.  The  organization  that  devised,  registered,  and 
owns  the  label  is  neither  a  manufacturer  nor  dealer,  and  haa 
no  trade  in  which  a  trade-mark  can  be  used. 

The  second  question  would  seem  to  go  with  the  first.  Trade- 
marks are  provided  for  by  the  act  of  Congress  of  July  8,  1870. 
Registration  is  made  under  it  by  furnishing  a  statement,  to  be 
recorded  in  the  patent-office,  showing  the  names  of  the  parties 
applying  for  the  registration,  with  their  residences  and  places 
of  business,  the  class  of  merchandise,  and  a  description  of 
the  goods  composing  the  class,  by  which  the  trade-mark  has 
been  or  is  intended  to  be  appropriated,  together  with  a  de- 
scription of  the  trade-mark  and  fac-similes  of  it.    This  pro- 
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Ti^on  ci  the  act  dearly  ooniemplatee  an  aetoal  business 
oondaoted  by  the  person  or  persons  named,  the  adoption  of  a 
trade-mark  in  that  business,  and  its  appropriation  to  a  partic- 
ular *'  class  of  merchandise  **  produced  or  sold  by  the  parties 
making  the  registration.    Any  device,  figure,  or  inscription 
which  seems  to  indicate  the  personal  origin  of  the  goods  may 
he  adopted  as  a  trade-mark:  Laughman*i  App&aly  128  Pa.  St. 
10.     Such  trade-mark  will  be  protected  against  fraudulent 
imitation,  whether  registered  or  not:  Hayi  ▼•  fioyt,  143  Pa.  St 
628;  24  Am.  St  Rep.  675.    Registration  affords  eyidence  of 
ownership.    Its  object  is  to  secure  to  the  maker  or  dealer  the 
fruits  of  his  skill,  industry,  and  reputation  by  a  positive  legis- 
latiye  provision:  Pratt*$  Appeal^  117  Pa.  St  411;  2  Am.  St 
Sep.  676.    But  the  act  of  Congress  referred  to  makes  it  clear 
that  it  is  a  maker  or  a  dealer  only  who  is  entitled  to  protec- 
tion, for  it  declares  that  the  commissioner  of  patents  *'  shall 
not  receive  and .  record  any  proposed  trade-mark  which  is  not 
and  cannot  become  a  lawful  trade-mark."    Now,  if  the  Cigar 
Maker's  International  Union  was  a  business  organisation  en- 
gaged in  making  cigars  for  sale,  ifr  could  adopt  and  use  a 
trade-mark  in  its  business,  and  acquire  property  in  it    But  it 
is  not  a  business  organization.    It  neither  makes  nor  sells 
cigars,  but  directs  its  attention  to  cigar-makers,  and  seeks  "to 
promote  the  mental,  moral,  and  physical  welfare  of  its  mem- 
bers."   These  are  worthy  objects.    They  deserve  and  should 
receive  the  encouragement  and  support  of  all  right-minded 
men.    It  is  obvious,  however,  that  tbey  are  personal  and 
social  objects,  not  commercial  ones.    They  do  not  look  tow- 
ards the  production  or  sale  of  any  class  or  quality  of  cigars 
or  tobacco,  but  towards  the  personal  elevation  and  com- 
fort of  cigar-makers.    I  conclude,  therefore,  that  the  Cigar 
Makers'  International  Union  of  America  is  neither  a  trader 
within  the  meaning  of  the  common  law,  nor  within  the  pur- 
view of  the  act  of  Congress.    Not  being  a  trader  in  any  sense, 
it  can  have  no  distinctive  trade-mark.     Registration,  under 
such  circumstances,  is  not  authorized  by  the  act  of  Congress, 
and  if  made,  confers  no  tiUe,  and  gives  no  standing-ground  in 
a  court  of  law  or  equity. 

I  come  now  to  inquire  whether  the  adoption  of  the  label  for 
the  purposes  set  forth  in  the  bill  gives  to  the  international 
union  any  ground  for  equitable  relief.  We  have  seen  that  this 
lahel  is  not  a  trade-mark,  and  that  the  union  is  not  in  a  busi- 
ness that  enables  it  to  adopt  or  require  a  trade-mark.     Still  it 
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if  wfsd  (hat  M  th«  defendant  was  about  to  use  an  imitatuHi 
of  the  label,  he  shoold  be  enjoined,  whether  the  label  it  a 
trade-mark  or  not  Bat  what  is  this  label,  and  why  shoiild  it 
be  protected?  It  purports  to  be  "issued  by  the  authoritjol 
the  Cigar  Makers'  International  Union  of  America**  to  the 
person  who  uses  it  The  name  of  the  workman  who  made  the 
cigars  does  not  appear  upon  it,  nor  the  owner  or  location  of 
the  shop  at  which  they  are  made.  It  does  not  point  out  the 
personal  or  the  local  origin  or  ownership  of  the  goods  on  which 
it  is  placed.  On  the  other  hand,  it  issues  to  every  one  of  the 
many  thousands  of  workmen  who  make  up  the  memberehip 
of  the  union,  and  it  certifies,  in  the  name  of  the  union,  that 
the  cigars  in  the  box  on  which  it  is  placed  were  made  ^*  by  a 
first-class  workman,  a  member  of  the  Cigar  Makers'  Interna- 
tional Union."  Who  this  first-class  workman  was,  where  he 
lived,  for  whom  he  worked,  the  label  does  not  tell.  He  ia  in- 
dorsed as  a  "first-class  workman," because  he  is  "a  member** 
of  the  union.  As  to  all  who  are  not  members,  the  label  proceeds 
to  define  the  position  of  the  organization  that  issues  it^  by  de- 
scribing their  work  as  ^*  inferior  rat-shop,  cooly,  prison,  or 
filthy  tenement-house  workmanship."  The  label  then  proceeds 
in  these  words:  "  Therefore  we  recommend  these  cigars  to  all 
smokers  throughout  the  world.**  The  value  of  this  label  is  in 
the  recommendation  and  the  reasons  given  for  it  The  label 
is  thus  seen  to  be  something  quite  diflferent  firom  a  trade-mark 
in  its  character,  its  purpose,  and  the  manner  of  its  use,  via., 
a  device  to  distinguish  between  union  and  non-union  work* 
men,  and  to  discriminate  against  the  work  of  the  latter.  It 
says  to  the  public,  in  spirit  and  in  eflect:  "  Buy  the  cigars  that 
bear  this  label,  because  they  were  made  by  a  member  of  this 
union.  Do  not  buy  those  not  bearing  it,  because  they  were 
made  by  workmen  who  do  not  belong  to  us.  Such  cigars  are 
the  product  of  'inferior  rat-shop,  cooly,  prison,  or  filthy  tene- 
ment-house workmanship.' "  It  is  the  request  of  a  powerful 
labor  organization  to  "  all  smokers  through  the  world  "  to  take 
sides  with  it  in  its  contest  with  those  who  are  outside  of  its 
membership,  by  refusing  to  buy  the  work  of  such  persons.  It 
is  an  attempt  to  use  the  public  as  a  means  of  coercion  upon 
them,  compelling  them  to  unite  with  the  union  in  order  to  find 
a  market  for  their  goods  or  their  labor. 

Right  here,  let  us  distinguish  broadly  between  an  object  and 
the  means  employed  to  reach  it  Organization  is  the  privilege^ 
perhaps  I  might  say  the  duty,  of  labor;  and  an  organizatioa 
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to  ptomote  *  the  mentoli  moral,  and  phydcal  Welfart 
its  membarsi''  by  iecuring  fldr  wagafi  steady  work,  and  iha 
mfiMrta  of  home  for  themy  oceupiee  a  legitimate  field  of  oae- 
fbln608,  and  is  oapable  of  doing  great  good  to  ite  members  and 
to  the  pnblio.    The  Cigar  Makers'  Union  is  no  doubt  seeking 
to  do  sooh  a  work,  and  aooomplishing  much  in  that  direotion. 
IMThat  wo  are  now  considering  is  one  of  the  means  it  employs 
to  inereaae  its  membership,  and  to  hurt  workmen  who  do  not 
belong  to  il    The  real  question  now  before  us  is,  whether  the 
Intamational  organisation  of  workmen  shall  have  the  help  of 
Sk  court  of  equity  in  making  war  upon  all  dgar-makers  who  do 
not  belong  to  it^  and  in  driving  their  work  out  of  the  market  by 
representing  it  as  ooming  firom  inferior  rat-shopsi  from  coolies, 
priacms,  or  filthy  tenement-houses.    A  *'  first-ciass  workman '' 
is  one  who  does  first-class  work,  whether  his  name  is  on  the 
Yolla  of  any  given  society  or  not.    Filthiness  and  criminality 
of  character  depend  on  conduct,  not  on  membership  of  the 
union.    Legitimate  competition  rests  on  superiority  of  work- 
manship and  business  methods,  not  in  the  use  of  vulgar  epi* 
thets  and  personal  denunciation.    When  the  Cigar  Makers' 
International  Union  of  America  stigmatises  those  who  do  not 
belong  to  it|  and  seeks  to  induce  the  public  to  discriminate 
against  them  and  their  work,  by  covering  them  with  oppro- 
brious epithets,  it  is  not  engaged  in  "  promoting  the  mental, 
moral,  and  physical  welfare  of  its  members,"  but  in  trying  to 
hurt  and  destroy  those  who  do  not  choose  to  become  members. 
While  the  courts  would  aid  the  former  purpose  in  all  ways 
within  their  power,  they  cannot  help  the  latter. 

We  cannot  justify  the  defendant's  conduct.    There  is  no  rule 
of  morals  or  of  business  upon  which  he  can  defend  himself  in 
the  preparation  and  use  of  spurious  labels.    But  it  is  not  every 
wrong  action  that  a  chancellor  will  enjoiu,  because  the  pur> 
pose  of  an  injunction  is  to  protect  the  plaintiff  in  the  exercise 
and  enjoyment  of  a  clear  legal  right,  for  an  infringement  of 
which  the  law  does  not  afford  an  adequate  remedy.      If, 
therefore,  the  right  of  the  plaintiff  is  doubtful,  equity  will 
withhold  its  aid.    The  plaintiffs  in  this  case  have  no  trade- 
mark to  protect,  and  no  right  to  a  decree  resting  on  the  law 
relating  to  trade-marks.    What  they  have  is  a  label  which 
recommends  the  purchase  of  cigars  made  by  union  men,  and 
wame  against  the  purchase  of  all  others  as  inferior  and  un- 
whoIeBome,  because  made  m  rat-shops,  or  prisons,  or  by 
eooliei^  or  tenants  of  filthy  tenement-houses.    Their  right  to 
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Me  racli  a  label  may  well  be  doabted,  whether  the  qnestiim 
be  treated  at  one  «f  morala  or  of  law.  But  the  plaintiffii  oont 
into  a  eonrt  of  oqnity,  and  eeek  to  enUat  the  oonacienoe  of  a 
ehanoellor  in  their  behalll  Thej  most  oome  with  clean 
handti  with  a  coneoionable  regard  tog  the  righta  of  othersi 
ready  to  do  equity  on  their  part»  and  eeeking  only  equity  at 
the  handa  of  the  oonrt  They  do  come  in  thia  oaae  with  tiie 
aTOwed  pnrpoee  to  do  harm  to  non-union  men,  to  prevent  the 
eale  of  their  work,  to  cover  them  with  opprobrium;  and  they 
eak  a  court  of  equity  to  say  that  they  have  a  right  to  da  il» 
We  decline  to  eay  eo. 

The  decree  of  the  court  below  is  reversed,  the  injunction 
difleolved,  and  the  bill  diBmiesed. 

Ae  we  cannot  approve  the  conduct  of  the  defendant,  we  ehall 
not  award  him  coete,  but  direct  that  each  party  pay  the  costs 
it  hae  made,  and  that  the  fees  of  the  master  be  paid  in  equal 
parte  by  the  plaintiffii  and  the  defendant. 


IkADS-MAmKi «  Dsvns  or  Tbadi  Union  maa  vor.  —  A  deTioe  adoptsi 
kj  »  eigar-aiakan'  anioD  having  ihoiuanda  of  membara,  to  be  placed  oa  boxes 
af  eigan  nada  by  ita  membora,  whioh  does  not  indioato  by  what  persona  the 
dgara  aie  made,  where  the  right  to  use  belonga  eqaally  to  the  mevnber%  and 
aontineea  only  so  long  aa  ha  Is  a  mamber,  ia  not  a  )egal  trade-mark,  beoansa 
It  does  not  indioato  by  what  persons  the  articles  ware  made^  and  ito  nae  is 
Bot  incident  to  any  baaiaesSi  and  there  is  no  exclosiTe  right  to  nea  it:  Cigar* 
■Mfan  flie.  (TnJofi  v.  Oonkaim,  40  Mian.  843;  12  Am.  81  Rep.  796^  and  nat^ 


Good  v.  Fiohthork. 

(144  PaaasfLTAHiA  BtArm,  ttV.] 

Wuu—  RMEiorta  Dirna. »  Where  a  testotor  ghrea  aa  abaolnto  ealaH 
and  in  snbseqaent  panagea  of  the  will  aneqnirooally  ahowa  that  he  meaaa 
the  derisee  to  take  a  lesser  interest  only,  the  prior  gift  is  reetriotad  ao» 
eordingly;  bat  mere  precatory  words  will  not  affect  the  prior  eatote. 

WnxB— PBaoATOKT  Rnraicrnov  oh  Dbtibb.  »  Words  in  a  will  erptassifa 
of  desirs  or  reooaimendation  will  not  convert  an  abaolnto  devise  into  a 
tnist»  nnless  it  clearly  appears  that  the  testotor  intended  not  to  oomnul 
Ibe  entire  estoto  to  the  devisee^  or  its  nltimato  disposal  to  his  disoretio^i 
and  while  the  words  of  request  in  the  will  are  commands  aa  to  the  diredl 
disposition  of  the  estoto,  yet  they  are  not  so  as  to  limitations  on  previonsly 
granted  estotes,  nnless  it  affirmatirely  appeara  that  they  were  intendef 
to  be  imperative. 

Wnu  —  RiSTRionoH  ov  Dstibb.  —  Where  a  testotor  gives  his  wife  an  ah« 
aolate  fee  by  will,  with  express  power  to  consume  or  convey,  witbonl 
devising  the  vaoonsnmed  residue  himself,  but  desiring  his  wife  to  do  so 
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mtp  fNittiiig  bii  request  ia  itrong  wor^  or^narily  tm- 
It  Iwl  to  aied  M  to  indieato  only  aa  intent  to  control 
•f  tho  iMidiBto  of  tlM  estito  alrMdy  deWaed,  eaoh  roqnett  wfll  no! 
qnalifyt  or  fod«oo  the  eotsto  proviMsly  givoa. 


A.  J^l  Ikm$f  for  th«  appellants. 

John  H.  Fry  and  WiUiam  R.  Wiiwn,  for  tbe  appellees. 

lirroHSLL,  J.    The  will  of  Solomon  Qood  gaye  his  widow  in 


oatset  a  fee-simple  in  the  land  in  suit    This  would  be  clear 
•noagh  from  the  deyise  to  her, ''  as  her  absolute  property,^  in 
the  fourth  elanse;  but,  as  if  to  avoid  any  possible  question  on 
that  pcnnt,  the  same  clause  Tests  her  with  **  all  powers  and 
rights  **  that  testator  himself  possessed  while  liying,  and  sub- 
sequent clauses  declare  she  shall  have  the  power  to  sell,  and 
thai  the  proceeds  shall  be  her  absolute  property.    Then  follows 
the  clause  upon  which  the  present  contention  arises:  ^Should 
my  wife,  during  her  lifetime,  not  consume  or  use  all  my  prop- 
erty, real  and  personal,  for  her  proper  support,  then  I  do  hereby 
enjoin  and  direct  her  to  make  and  publish  her  last  will  ar.-! 
testament,  that  after  her  decease  all  the  rest  and  residue  not 
eonsumedi  used,  or  sold  by  her  shall  be  divided,"  etc.    Did 
this  clause  reduce  the  fee  previously  given  to  a  life  estate  as 
to  the  unconsumed  residue? 

That  such  efTect  may  be  produced  is  admitted,  but  the  pre>' 
sumption  is  against  it.    The  rule  is  well  expressed  by  Strong, 
J.,  in  8heeur$  Estate,  62  Pa.  St.  257,  thus:  '^  If  a  testator  give 
an  estate  of  inheritance,  •  •  •  .  and  in  subsequent  passages 
unequivocally  shows  that  he  means  the  devisee  to  take  a  lesser 
interest  only,  the  prior  gift  is  restricted  accordingly.''    As  it 
must  unequivocally  appear  that  the  testator  meant  to  limit 
tbe  estate,  it  has  been  uniformly  held  that  no  merely  preca- 
tory words  will  be  suflScient.    Thus  in  PennocVs  Estate,  20 
Pa.  Bi  268,  69  Am.  Dec.  718,  Lowrie,  J.,  speaking  of  the 
EngliBh  rule,  which  was  held  not  to  be  adopted  here,  and  to 
be  fading  away  even  in  England,  said:  ^'  If  it  can  be  implied 
from  the  words  that  a  discretion  is  left  to  withdraw  any  part 
cf  the  subject  of  the  devise  from  the  object  of  the  wish  or  re* 
quest,  or  to  apply  it  to  the  use  of  the  devisee,  no  trust  is  cre- 
ated^; and  again:  **  If  she  could  thus  use  (consume  or  spend) 
it,  ehe  was  no  trustee  in  the  eye  of  the  law/'    The  general 
rule  was  accordingly  held  in  that  case  to  be  that  words  ez« 
pressiye  of  desire  or  recommendation  will  not  convert  a  devise 
bto  a  trust,  unless  it  appear  that  the  testator  intended  not  to 
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oommit  tlM  estate  to  the  devisee,  or  lie  ultimate  disposal  to 
bis  disereiioii.  And  in  Burl  ▼•  Herrot^  66  Pa.  Sk  40Q,  it  was 
held  that  while  words  of  reqnest  in  a  will  are  commands  as  to 
the  direct  disposition  of  the  estate,  yet  they  are  not  so  as  to 
limitations  on  previously  granted  estateSi  unlesa  it  appear 
affirmatively  that  they  were  intended  to  be  imperative.  **  All 
expressionSi**  says  Sharswood,  J^  ^4ndicative  of  a  wish  or  win 
are  commands.  It  is  different  when,  having  made  a  diapoa- 
tion,  he  expresses  a  desire  that  the  devisee  should  make  a 
certain  use  of  his  bounty.''  Bee  also  Hopkint  ▼•  GiutU^  111 
Pa.  St  287. 

The  true  test  of  the  effect  of  language  apparently  at  variance 
with  other  parks  of  the  devise  is,  whether  the  intent  is  to  give 
a  smaller  estate  than  the  meaning  of  the  words  of  the  gift 
standing  alone  would  import,  or  to  impose  restraints  upon  the 
estate  given.  The  former  is  always  lawful  and  effective;  the 
latter  rarely,  if  ever:  the  first,  because  the  testator's  intention 
is  the  governing  consideration  in  the  construction  and  carry- 
ing out  of  a  will;  the  second,  because  even  a  clear  intention 
of  the  testator  cannot  be  permitted  to  contravene  the  setiled 
rules  of  law  by  depriving  any  estate  of  its  essential  legal  at- 
tributes. 

Applying  this  principle  to  the  present  case,  it  is  clear,  as 
already  said,  that  the  testator  gave  a  fee-simple  absolute  to 
his  widow,  repeated  and  reiterated,  as  if  he  wished  to  put  it 
beyond  ail  question.    But  it  is  also  clear  that  he  still  thought 
it  necessary,  or  at  least  permissible,  for  him  to  prescribe  bow 
It  should  be  used.    Therefore  he  gives  her  all  the  rights  and 
powers  over  it  that  he  had  while  living,  and  in  addition  speci- 
fies the  right  to  sell  and  convey,  to  make  title,  to  use  the 
proceeds,  and  lastly,  as  an  adjunct  to  the  will  whose  making 
he  enjoins,  *^  the  power  and  authority  "  to  appoint  one  or  two 
executors,  as  she  may  deem  proper.    It  is  true  that  the  words 
he  uses  in  regard  to  the  making  of  her  will,  *'  enjoin  and  di- 
rect," are  in  their  natural  meaning  mandatory  and  imperative; 
but  coming  as  they  do  at  the  end,  and  in  connection  with  the 
express  enumeration  of  useless  and  superfluous  powers,  they 
indicate  an  intent  to  grant  or  withhold  incidents  of  the  estate 
already  given.    As  said  by  Mercur,  0.  J.,  in  the  anologous 
ease  of  Bawlby  v.  Thtunder,  105  Pa.  St.  173:  *'  Not  a  word  herein 
indicates  an  intention  to  qualify  or  change  the  absolute  de» 
vise  wliioh  he  had  made  to  her.''    The  language  is  no  stronger 
than  that  in  Jawr§Uh$  v.  Ptoelor^  48  Pa.  St.  466,  that  ''  she  is 
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TDkot  to  divest  herself  of  what  I  may  leaye  her»  until  after  her 

death  ";  aad  "  at  the  death  of  my  wifey  what  I  may  ha^e  left 

ber,  that  is  io  say,  the  residue,  is  to  be  diTided/'  ete.    **  The 

paramount  thought/'  says  Chief  Justice  Woodward,  *'  was  to 

make  his  wife  absolute  owner  of  his  estate,  and  he  expressed 

this  thought  by  sufficient  words;  but  the  particular  thought 

iwas  to  take  away  from  her  one  of  the  incidents  of  absolute 

ownership;  in  other  words,  that  he  would  grant  a  fee  with 

power  of  testimentary  disposition,  but  would  withhold  the 

power  of  alienation.**    And  this  endeavor  to  restrict  the  use  of 

the  property  was  held  inoperative.    So  here  the  testator  gave 

an  absolute  fee,  with  express  powers  to  consume  or  convey. 

He  did  not  devise  the  unconsumed  residue  himself,  but  de» 

■ired  his  wife  to  do  so.    He  put  his  request  in  strong  words, 

ordinarily  importing  command,  but  so  used  as  to  indicate  only 

an  intend  not  to  reduce  the  estate  previously  given,  but  to  con* 

trol  one  of  its  incidents.    Where  that  is  the  intent,  no  words, 

however  strong,  amount  to  more  than  a  requesti  which  cannot 

be  enforced  by  law. 

Judgment  reversed. 

Diviss  — What  Wobos  Pass  a  Fsa  — Wbert  €tkw  li  an  aYMolvte  de- 
vise of  n§Xtf  or  beqaetfc  of  ponoiulir,  a  inbsaqiaoiifc  oUuao  in  the  wfll  ex- 
fffewim  %  wish,  deeire^  or  direetion  for  ita  diepodtUm  after  the  detriaee'e  or 
kgatee'e  death  wiU  not  limit  the  deviae  or  legaoj  to  a  life  eetatet  BUU  r. 
Mbt  80  Iowa,  209;  20  Am.  St.  Rep.  418^  and  notei  aee  MclfUjfn  ▼.  Mclnt^n, 
ISSIfa.  Bt  S89|  10  Am.  St.  Rep.  629,  aad  note. 


KbHLBB  V.   SoHWBNK. 
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Kabrb  av»  SnvAVT — KsQuesacs. — The  teel  of  Uabfllty  of  sa  emplojer 
Id  an  emplegrto  f os  injary  reoaived  in  the  eoorae  of  the  employment  ie 
MgUganeeb  aad  not  danger. 

MAsm  AVD SsBVAirr — Dutt  to  Fubsish  Satb  MAORnrsRV.  —  An  employer 
ii  bound  to  famish  machinery  aad  applianoes  of  ordinary  oharaoter  and 
iMMoaUe  safety,  aad  the  former  is  the  oonclnsiTe  test  of  the  latter. 

MAsns  Aii]>  Sbetavt^Machuib&t  nr  OsvcaAL  Usi  —  flhfKx>Tia>i  I>is> 
fHoaoff.  -— Where  there  are  several  applianoes  in  general  nse  for  the  per- 
iomanoe  of  a  partionlar  kind  of  work,  the  ehoiee  between  them  being  a 
natter  of  Judgment  depending  on  snrronnding  conditions,  an  employer 
has  the  abeolnte  discretion  to  select  according  to  his  own  jndicment. 

VisuaiiiOB  ov  Ikvamt — CAPAcrrr  and  Dnoamoii.  —  The  measure  of  the 
respcnaibitity  ef  a  child  for  negrigence  is  his  capacity  to  see  and  appreciate 
dsQi^er,  and  in  the  absence  of  clear  evidence  of  a  lack  of  it,  he  will  1«# 
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MitoMwh  ■■■■■H  tf  diaoraCiM  Mb  mud  in  ttoMoT  1iiiae«Ml 
iBparisBM.  8mIi  mmamn  wmkm  bo  mddea  lasp  at  tlM  age  of  foari 
Wtmtowttli  taA  addjtiwuj  Twr,  aad  thaiBOMMaaf 
fagndaaL 
HaouauGi  ov  IWAirr — Pbmmimptiom;  — Hm  ag«  of  fbarieeu  yean  ti  Btn^7 
tba  ooBTeniaat  poiaft  at  whioh  tha  law  ehanges  the  presaioptum  of  cap»- 
eiif  to  avoid  deagv,  aiid  pnii  apon  aa  iafaat  the  harden  of  showing  Ua 
pereooal  waat  of  iatelligeaoe^  pmdenoe,  forenij^^  or  atrengfth 
IboM  ol  that  ag%  to  axaaM  hk  aogligeBOi^ 


Oau  to  reeoTer  for  personal  injurj.  The  plaintiff,  Daniel 
Kehler,  between  foarteen  and  fifteen  years  of  age,  was  employed 
at  defendants'  colliery.  He  was  ordered  out  by  defendants  to 
assist  with  a  dnmp-oar,  and  obeyed  under  objection.  The  car 
was  run  to  the  dump  by  hitching  a  mule  to  it  by  a  chain 
hooked  under  the  bottom  of  the  car.  This  work  was  nsuallr 
performed  by  boys,  and  while  plaintiff  was  so  engaged,  and 
was  in  the  act  of  detaching  the  chain  from  the  car,  he  received 
Vie  injury  complained  oil  The  evidence  showed  that  there 
were  different  methods  of  hitching  to  such  cars  in  nse  at  dif> 
ferent  collieries,  one  known  as  the  side-hitch,  which  hooked 
at  the  side  of  the  car,  while  another  was  known  as  the  center 
hitch,  to  hook  in  front  of  the  car,  both  of  which  were  less  dan- 
gerous than  the  method  employed  by  the  defendants.  Judg- 
ment for  plaintiff,  and  defendants  appealed. 

W.  n.  M.  Oram,  8.  P.  Wolverion,  W.  B.  Fawi^  and  O.  M.  OU^ 
meni^  for  the  appellants. 

0.  R*  Savidge  and  VarU  Auien^  for  the  appellee. 

Mitchell,  J.  We  have  had  occasion  several  times  recently 
to  lay  down  the  rule  that  the  test  of  liability  of  an  employer 
to  an  employee  for  injury  received  in  the  course  of  the  employ- 
ment is  not  danger,  but  negligence.  The  employer  is  bound  to 
furnish  machinery  and  appliances  that  are  of  ordinary  char- 
acter and  reasonable  safety,  and  the  former  is  the  conclusive 
test  of  the  latter.  Whatever  is  according  to  the  general,  usual, 
and  ordinary  course  adopted  by  those  in  the  same  business 
is  reasonably  safe  within  the  meaning  of  the  law.  As  said  by 
enr  brother  Oreen  in  Norihem  Central  Ry  Co.  v.  Hiuson^  101 
Pa.  St  1,  47  Am.  Rep.  690,  an  employer  is  not  liable  **because 
A  particular  accident  might  have  been  prevented  by  some  spe- 
cial device  or  precaution  not  in  common  use'';  and  by  our 
brother  Williams  in  Irm  Ship-BuUding  Works  v.  NuttaU,  119 
Pa.  St.  149:  ^'  It  is  not  enough  that  some  persons  regard  it  as  a 
valuable  safeguard.    The  test  is  general  use.''    Nor  can  the 
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Jutj  be  permitted  te  mt  up  tbeir  Judgment  against  ihe  general 
onstoois  of  the  businew:  TUt^$  y.  Bra<Jftird  eU.  R.  R.  Co.^  186 
Pa.  St.  618;  20  Am.  St  Rep.  944.    In  Uie  present  ease,  it  was 
in  nndisputed  eyidenoe  that  there  were  three  kinds  of  hitches 
to  the  dnmper  in  oommon  nse,  eaeh  having  its  own  pecuh'ar 
advantages,  adapted  to  different  conditions  of  the  dirt-bank. 
Much  evidence  was  given  as  to  whether  it  wonld  not  have  been 
practioable  and  better,  nnder  the  conditions  of  this  colliery,  to 
use  the  side-hitch,  or  the  box  oenter^hitch.    This  question, 
though  made  the  burden  of  the  contest,  was  entirely  irrelevant. 
It  was  exclusively  for  the  determination  of  the  defendants 
themselves.    Where,  as  in  the  present  case,  the  evidence  shows 
clearly  that  several  methods  are  in  general  use,  the  choice  being 
a  matter  of  judgment  depending  on  the  surrounding  condi- 
tions,  the  owner  has  the  absolute  discretion  to  select  according 
to  his  own  judgment    The  necessary  control  of  his  own  busi- 
ness demands  that  this  right  shall  be  strictly  maintained. 
Except  to  make  another  man's  will  for  him  after  his  death, 
there  is  nothing  which  a  jury  is  more  apt  to  think  it  can  do 
better  than  the  owner,  especially  under  the  stress  of  a  claim 
for  damages  by  one  who  has  been  injured,  than  to  say  how 
another  man's  business  ought  to  have  been  managed,  and 
nothing  in  which  juries  should  be  held   more  strictly  and 
unflinchingly  within  tbeir  proper  province.     As  already  said, 
there  was  a  large  amount  of  evidence  as  to  the  superiority  of 
the  side  or  upper  hitch,  the  admission  and  discussion  of  which 
tended  naturally  to  lead  the  jury  to  suppose  that  they  might 
find  a  verdict  on  their  own  judgment  which  was  the  best;  and 
this  was  put  explicitly  before  them  by  the  charge  that  ^the 
proper  question  for  you  to  ditermine  is  as  to  which  of  these 
bitches  was  the  proper  hitch  for  these  parties  to  make  use  of 
at  this  colliery.**    This  was  giving  the  jury  an  entirely  erro- 
neous view  of  the  point  of  the  case,  and  of  their  province  in 
regard  to  it.    They  should  have  been  told  that  if  they  found 
from  the  evidence  that  the  lower  hitch  was  the  one  in  general 
use  upon  dirt-banks  with  an  up-grade,  there  was  no  negligence 
in  the  use  of  that  hitch  by  the  defendants.    The  ninth  assign- 
ment of  error  must  be  sustained. 

As  the  case  is  to  go  back  for  another  trial,  we  may  also  say 
that  the  measure  of  damages  quoted  in  the  eighth  assignment 
is  somewhat  vague,  and  the  expression,  *^  You  would  not  be 
willing  to  lose  your  arm  for  the  world,  or  for  the  wealth  of  a 
Vanderbilty*'  though  followed  by  the  caution  that  that  would  be 
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no  test  of  value,  w««  an  vndaaiiaUtfivmofpntliBigIha  malkr 
to  the  joiyy  and  tended  to  inflame  damagae  in  a  elaas  of  cana 
where  j  oriee  an  prone  enough  to  meaanre  Terdieta  by  ajn^nlhf 
with  the  injured,  more  than  by  regard  for  the  atriei  ri^it  il 
the  partiea. 

The  error  oomplained  of  in  the  aeoond  and  fourth  asBiga- 
ments  ia,  in  briet  the  charge  that  while  the  law  preenmea  a 
boy  of  fourteen  to  be  capable  of  appreciating  danger,  and  there- 
fore responsible  for  his  own  negligencoi  yet  he  ia  not  to  be  heid 
to  the  eame  degree  of  prudence  as  a  man  of  mature  years.     B 
is  notable  that  in  the  l^on  of  caaee  upon  negligence  in  cor 
books  this  partieular  question  has  reoeiTod  little  attention. 
But  the  principles  upon  which  it  must  be  settled  are  firmly 
established.    All  the  cases  agree  that  the  measure  of  a  child's 
responsibility  is  his  capacity  to  see  and  appreciate  danger;  and 
the  rule  is,  that  in  the  absence  of  clear  evidence  of  lack  of  it| 
he  will  be  held  to  such  measure  of  discretion  as  ia  usual  in 
those  of  his  age  and  experience.  This  measure  varies,  of  courae, 
with  each  additional  year,  and  the  increase  of  responsibility  ia 
gradual.    It  makes  no  sudden  leap  at  the  age  of  fourteen.    That 
is  simply  the  convenient  point  at  which  the  law,  founded  upon 
experience,  changes  the  presumption  of  capacity,  and  puts  upon 
the  infant  the  burden  of  showing  his  personal  want  of  the  In- 
telligence, prudence,  foresight,  or  strength  usual  in  those  of 
such  age.    The  standard  remains  the  same,  to  wit,  the  avei^ 
age  capacity  of  others  in  his  condition.    That  thia  is  the  rule 
as  to  children  under  fourteen  is  held  in  all  our  cases  from 
Ranch  Y.  Uoyd,  31  Pa.  St.  358, 72  Am.  Dec.  747,  to  Sandford  v. 
HeaUmviUe  etc.  R.  R.  Co.,  186  Pa.  St  84.    That  it  also  appliee 
to  infants  over  fourteen  follows  from  the  same  reasoning,  and 
ia  expressly  ruled  in  Oakland  Ry  Co.  v.  Fielding,  48  Pa.  St  82a 
In  that  case,  plaintiff's  son,  a  youth  between  aixteen  and 
seventeen,  while  running  with  a  fire-engine,  stepped  into  a  hole 
in  the  street,  fell,  and  was  run  over.    The  judge  charged  the 
jury,  upon  the  point  of  contributory  negligence,  that  they  must 
consider  '*  the  age,  strength,  size,  and  activity  of  the  plaintiff's 
son,  and  if  it  was  the  habit  of  boys  of  his  age  and  capacity  to 
run  with  engines  to  a  fire,  and  to  assist  in  drawing  them,  the 
jury  may  take  the  fact  into  consideration  in  determining 
whether  or  not  the  plaintiff's  son  was  guilty  of  negligence  or 
misconduct    The  plaintiff's  son  was  bound  to  exerciser  the 
same  degree  of  caution,  prudence,  and  discretion  that  other 
boys  of  his  age  and  capacity  ordinarily  exercise.    If  he  did 


Oct.  1391.]  KsBLUt  «•  ScBWBTV;  637 

ChiB,    lie  wai  exereisinK  ordtnarj  eara  and  pnidenee;  but  if 
not,  he  was  guilty  of  negligeuoe.''    This  was  affirmed  upon 
reasons  given  by  the  judge  below.    Nagis  ▼.  Allegheny  etc.  R,  R. 
Co.^  88  Pa.  Si.  86,  82  Am.  Bap.  418,  muoh  relied  on  by  appel- 
lant, is  in  entire  harmony  with  the  foregoing.    In  that  case  a 
"boy  of  fourteen  ran  across  a  railroad  track  without  looking, 
and   the  court  held  that  this  was  negligence  per  m,  and  sus- 
tained  a  nonsuit    ^  At  fourteen/'  says  Paxson,  J.,  ^an  infant 
is  presumed  to  have  sufficient  capacity  and  understanding  to 
be  sensible  of  danger,  and  to  have  the  power  to  avoid  it;  and 
this  presumption  ought  to  stand  until  it  is  overthrown  by 
clear  proof  of  the  absence  of  such  discretion  and  intelligence 
as  is  asual  with  infants  of  fourteen  years  of  age.** 

In  the  present  case,  there  was  evidence  that  the  unhitching 
of  a  dumper  of  this  kind  was  manifestly  dangerous;  and  on 
the  other  hand,  that  it  was  entirely  safe  and  commonly  per- 
formed by  boys.    It  is  quite  clear  that  the  amount  of  danger 
depended  very  largely  on  the  length  and  weight  of  the  chain, 
the  condition  of  the  track,  and  the  speed  of  the  mule.    These 
Cactora  made  up  a  varying  standard  which  was  necessarily  for 
the  jury  to  determine,  and  the  judge  was  right  in  leaving  it  to 
^em,  and  in  the  rule  of  law  which  he  gave  for  their  guidance. 
The  other  points  were  based  upon  the  assumption  that  the 
evidence  was  undisputed,  and  included  a  peremptory  direction 
in  defendants'  favor.    The  learned  judge  was  right  in  refusing 
them,  for  that  reason. 
Judgment  reversed,  and  ffenire  de  iiovo  awarded. 

Miana  Aim  SsavAvr— Tm  of  Misna's  LiABnTrr  to  Suivaiiv—  Nao- 
uaua^  Hor  DAHoaa.  —  When  a  niMtor  ^Ureeto  a  Mrnuit  to  dA  wmim  djui. 
gwoiu  Ml  whioh  ofmld  be  made  «tf e  by  epeolal  oare  on  the  part  of  the  master, 
the  lervant  may  aasnme  that  each  oare  wilt  be  taken,  and  the  master  wiU  be 
liable  for  negligenoe  in  not  taking  anoh  oare:  Hartimm  ▼.  HelroS  eie,  S.  A 
ab^,79  Mieh.  400;  19  Am.  St  B«p.  180,  and  note;  Woodward  t.  Skumpp,  120 
Pe.  Si  468;  e  Am.  St.  Rep^  710.  To  entitle  a  eenrant  to  recorer  for  injury 
ie  most  prore  negligenoe  or  omiesion  of  dnty  on  the  part  of  the  masler: 

WrnneBw.  Maim  eie.  R.  B.  Ox,  70  Me.  397;  I  Am.  St  Rep.  321,  and  note 
/Matf  f .  B<N20k  72  Oat  MS. 

Hisna  AM9  SsavAMT— DuTT  or  Mastsb  to  Fvainsn  Maohinkrt  nr 
QiRiBAL  UflB.  —  The  nnbending  test  of  negligenoe  in  methods,  maohiiiery, 

sad  applianoee  ia  the  ordinary  usage  of  the  business:  TUtt$  t.  Brcui/brd  eie. 

i,  R,  Co,,  130  Pa.  St  018;  20  Am.  St  Repw  944,  and  note.    A  master  k 

oonnd  to  furnish  ordinary  maehinery,  reasonably  aafe  for  the  work  to  be 

ions:  Awgentein  ▼•  Jones,  139  Pa.  St  183;  23  Am.  St  Rep.  174,  and  note; 

sols  to  B^fm  T.  Syraam  tic  R.  B*  Co.»  07  Am.  Rep.  727;  extended  note  to 
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jr<rff«y  V.  BUver  Sfrkig  Cbi,  SA  Am.  Etp    121;  •ztanded  aote  to  AbhSv. 
Locoma  J(/ipL  Ok,  77  Aok  Dm.  S18. 

BMtar  is  not  liable  for  riskt  ■■■ninoJ  bj  %  mSmoi  ovraiit  if  the  Mrvaa*  k» 
•affleiMit  oopMity  to  takoowo  of  himool^  aad  kaowa  and  mb  pgoporly  ani^ 
oUto  tho  riakt  J7l»dfc%  ▼•  M^ramiowd^  13S  DL  IMt  St  An.  St.  Rap.  611^ 
and  note;  Moiiet  t.  Oeorpfa  JL  JL  0k,  Cbw,  M  Ga.  tSI^  SO  Aoi.  8k 
aadaola,  with  oaooa  ooUoetod. 
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pM  PamnrrLTAinA  Sr^vn,  aoiLj 

A0Xiior  —  Afimuirai  ov  Aosm^  UvAOTHOBinD  Aor  —  XTi 

Ivmimaim. — Whero  an  agonfc  proonret  tho  aigQatara  of  a  third 
■on  to  a  note  payable  to  his  prineipal,  npon  oerlain  ooodifcioBiw 
principal,  by  aooepting  and  affinning  the  note,  takes  it  snbjoot  to  the 
oonditions  npon  whidi  it  was  obtained  by  his  agents  wliothor  or  aot 
the  latter  had  anthority  to  make  or  agree  to  saoh  oonditumsL 

Action  on  four  notes  signed  by  defendant,  who  alleged  that 
he  was  induced  to  sign  them  hj  false  representations  made  ta 
him  by  one  Landis,  agent  for  the  plaintiff  company.  Landia 
falsely  represented  that  he  was  not  indebted  to  said  company^ 
that  the  notes  were  desired  by  it  as  collateral  security  for  oer» 
tain  sewing-machines  to  be  furnished  by  it  to  Landis.  The- 
machines  were  not  furnished,  and  the  notes  were  used  by  the^ 
company  to  secure  a  prior  indebtedness  of  Landis  for  machinea 
previously  furnished  him  by  said  company.  Judgment  fer 
defendant,  and  plaintiff  appealed. 

F.  M.  M.  PenneU,  John  M.  Oe$tf  W.  P.  Gfsfi,  John  BparkamK 
Jr.j  and  Aikimonj  for  the  appellant. 

Alfred  J.  Pattenon^  /•  Howard  Neely^  and  Jeremiah  Lgam^ 
for  the  appellee. 

Gbesn,  J.  The  learned  court  below  distinctly  charged  the 
jury  that  if  the  notes  in  suit  were  given  for  a  past  indebtedness 
of  Landis  to  the  plaintiff,  their  verdict  should  be  in  favor  of 
the  plaintiff;  but  if  they  found  that  they  were  given  for  ma> 
chines  to  be  furnished  thereafter,  and  the  machines  were  not 
delivered,  the  verdict  should  be  for  the  defendant.  The  jury 
found  for  the  defendant,  and  thereby  determined  that  the  notes 
were  given  for  machines  to  be  furnished  in  the  future.  There 
was  abundant  testimony  in  support  of  the  defendant's  con* 
tention,  and  we  must  therefore  regard  it  as  an  established  fact 
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thai  tlie  notes  were  given  in  oonnderation  that  machines  should 
be  delivered  to  Landis  by  the  plaintiff  subsequently  to  the 
ezecatt^Kk  and  deliyery  of  the  notes  in  qaestion.    It  is  beyond 
bH  questioii  that  Landis  obtained  the  signature  of  the  defend- 
ant to  the  notes,  and  that  he  delivered  the  notes  so  signed  to 
the  plaintiffsi  who  received  and  kept  them,  and  aflSrraed  their 
title  to  them  by  bringing  suit  upon  them  against  the  defend* 
ant.     Por  the  purpose  of  obtaining  the  notes,  Landis  most  cer- 
tainly  acted  as  the  representative  of  the  plaintiffs,  and  they 
conclusively  accepted  the  fruits  of  his  act.    That  they  jcannot 
do  this  without  being  subject  to  the  conditions  upon  which  he 
obtained  the  notes,  whether  he  had  authority  or  not  to  make 
or  agree  to  those  conditions,  is  too  well  settled  to  admit  of  any 
doubt. 

The  whole  doctrine  was  well  expressed  by  Sharswood,  J.,  ir 

the  case  of  Mundorffy.  Wiekenham,  68  Pa.  St  87,  8  Am.  Re; 

631 :  '''If  an  agent  obtains  possession  of  the  property  of  anothe>  ^ 

by  making  a  stipulation  or  condition  which  he  was  not  author 

ixed  to  make,  the  principal  must  either  return  the  property,  oi 

if  he  receives  it,  it  must  be  subject  to  the  condition  upon  which 

it  was  parted  with  by  the  former  owner.    This  proposition  it 

founded  upon  a  principle  which  pervi^es  the  law  in  all  its 

branches:    Qui  $erUit  eommodum  9eiUire  debet  si  anus.     The 

Y>ook8  are  full  of  striking  illustrations  of  it,  and  more  especially 

in  oases  growing  out  of  the  relation  of  principal  and  agent 

Thus  where  a  party  adopts  a  contract  which  was  entered  into 

without  his  authority,  he  must  adopt  it  altogether.   He  cannot 

ratify  that  part  which  is  beneficiid  to  himself  and  reject  the 

remainder;  he  must  take  the  benefit  to  be  derived  from  the 

transaction  ewn  enere.^ 

This  doctrine  is  so  reasonable  and  so  entirely  just  and  right 
in  every  aspect  in  which  it  may  be  considered,  and  it  has  been 
enforced  by  the  courts  with  such  frequency  and  in  such  a  great 
variety  of  circumstances,  that  its  legal  soundness  cannot  for  a 
moment  be  called  in  question. 

It  is  of  no  avail  to  raise  or  discuss  the  question  of  the  means 
of  proof  of  the  agent's  authority.  The  very  essence  of  the 
role  is,  that  the  agent  had  no  aut'.iority  to  make  the  representa- 
tion, condition,  or  stipulation,  by  means  of  which  he  obtained 
the  property,  or  right  of  action  of  which  the  principal  seeks  to 
avail  himsell  It  is  not  because  he  had  specific  authority  to 
bind  his  principal  for  the  purpose  in  question  that  the  princi* 
pal  is  bound,  but  notwithstanding  the  fact  that  he  had  no  such 
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Authoritj.    It  is  the  enjoyment  of  the  fruiti  of  the  agenVt 
aotion  whioh  eharges  the  principal  with  reeponsibililj  for  faie 
eot    It  is  nseless,  therefore,  to  inquire  whether  there  ie  tbe 
same  degree  of  technical  proof  of  the  authority  of  the  agenti 
in  the  matter  under  consideration,  as  is  required  in  ordinary 
cases  where  an  affirmatiye liability  is  set  up  against  a  principal 
by  the  act  of  one  who  assumes  to  be  his  agent.    There  the 
question  is  as  to  the  power  of  the  assumed  agent  to  impose  wl 
legal  liability  upon  another  person;  and  in  all  that  class  at 
cases,  it  is  entirely  proper  to  hold  that  the  mere  declarations 
of  the  agent  are  not  sufficient    But  in  this  class  of  cases  the 
question  is  entirely  different.     Here  the  basis  of  liability  far 
the  act  or  declaration  of  the  agent  is  the  fact  that  the  princi- 
pal has  accepted  the  benefits  of  the  agent's  act  or  declaration. 
Where  that  basis  is  made  to  appear  by  testimony,  the  l^gal 
consequence  is  established.    Mr.  Justice  Sharswood,  in  ths 
case  above  cited,  after  enumerating  many  instances  in  which 
the  doctrine  was  enforced,  sums  up  the  subject  thus:  ^^Many 
of  these  cases  are  put  upon  an  implied  authority,  but  the  mors 
reasonable  gpround,  as  it  seems  to  me,  is,  that  the  party  hariog 
enjoyed  a  benefit  must  take  it  aim  anere.^ 

We  are  of  opinion  that  the  learned  court  below  was  entirely 
right  in  the  treatment  of  this  case. 

Judgment  affirmed  in  each  of  these 


Aeiiror— R4TI110A.TI0S  bt  FanrcirAt  er  Asurr^s  UsAenniBissD  Asm 
>*  Oae  adopting  and  noeiTuig  Um  banafito  of  the  raprapantatiana  of  anotbar 
meat  aooapt  thair  Imrdena:  Mcuinum  ▼.  FroMMi  ale.  AMfut  06  K.  H.  17i| 
fl  km,  8i.  Rap.  29,  and  aotat  aoto  to  8t  LamSi  tfo;  Jtff  Ok  t.  >waHf,  St 
Am.  Si.  Bap.  190;  aziandad  aofea  to  AUm  t.  BaHkUmmm^  $  Am.  BL  Baf^ 
lltt  aztoodad  nota  to  Ptnom  ▼.  JfdDft5e%  61  Am.  Dao.  89|  STtondod  aoto 
to  MeDoweU  r.  Simptm,  87  Am.  Daa.  848^  diaonaaing  ilia  ratifloatioM  of  am 
ananthoriaad  axaoution  of  a  wrifeton  inafenimant  A  prinoipal  aaaaol  be 
aUowad  to  aooapl  tba  banaftt  of  an  agaat^aota  and  dan/  tbo  aatbotlty  of  tba 
agant  to maka  tba  rapranatatiaea  wbiab  taaorad  hia  tba hMifltoi  Aiki^Wm 
MimnempoUi  «(a.  JTf  Oa,  dO  Mian.  476t  (Tata  if  aC  ^1$.  km^Ckw.  Oel^ 
188  m.  866. 
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' — What  Oonmrurwa* — The  owner  of  penoiud  properly,  fai  orte  to 
niAko  a  irolaatory  diipositioa  of  tt^  may,  bj  a  proper  traoafer  of  the  tiUe^ 
make  a  gift  of  it  diractly  to  the  doooe^  or  be  may  impress  upon  it  a  tmsl 
for  tbe  benefit  of  the  donee;  bat  wbetber  a  gift  or  a  tmtt  is  intended,  if 
tbe  traasaotian  still  remains  imperfeot  and  exeoutory,  equity  will  not  aid 
in  ito  enf oroement. 

)UTOBT  Tbdst  IB  OtfM  in  whiob  tbe  limitatbos  are  imperfeotly  dedated, 
and  tbe  donor's  intention  is  expressed  in  snob  genoral  torms  tbat  sois 
Ibing  not  folly  deeUred  is  required  to  be  done  in  offdar  to  oompleto  and 
perfeet  tbe  trust  and  to  give  it  effeot 

MMaaoTED  TsTOT  18  Ova  in  wbiob  tbe  limitations  are  fully  and  perfeotty 
deolared* 

Olvn  — iKFiBnot  Gimr  will  Cbiatb  Trust. — Wbat  ia  olearly  intended 
as  a  gift»  but  is  imperfeot  as  sucb,  will  not  be  given  eflbet  by  oonstruing 
it  as  a  declaration  of  tmst.  Equity  will  not  perfeet  an  imperfeot  gifti 
nor  imputo  a  tmst  wbere  none  was  in  oontomplation. 

GiVT — What  CoMSiiTUTn.  —  Notbing  can  take  e£Eeot  as  an  assignment  or 
gift  wbieb  does  not  manifest  an  intention  to  relinquisb  tbe  rigbt  of 
dominion  on  one  band  and  to  ereato  it  on  tbe  otber.  If  sueb  intention 
exists,  a  want  of  consideration  is  immaterial;  but  if  it  does  not  exists  tbe 
traasaetion  ii  not  a  gift^  but  merely  a  eontraok 

Thcsib  AiiD  T&oarrBB.  —  Wben  a  tmst  is  intended,  it  will  be  equally  eflbo- 
tnal  wbetber  tbe  donor  transfers  tbe  titie  to  a  trustee^  or  declares  tbat  lie 
bimself  boids  tbe  property  for  tbe  purpoees  of  tbe  trust. 

XauBTB  ^  How  Obmatkd,  —  No  oertain  form  of  words  is  required  fai  tbe  erea* 
turn  of  a  trusty  but  tbe  intention  must  be  completo  and  plainly  manifest^ 
and  not  derived  from  loose  and  equivocal  expressions  of  tbe  parties^  made 
at  different  times  and  upon  different  occasions.  Any  words  wbicb  indicate 
witb  suflicient  certainty  a  purpoee  to  create  a  tmst  will  be  effective  in 
so  doing,  without  the  use  of  tbe  words  "tmst"  or  "tmsteea." 

Tkmrr  —  Faoib  Which  Ck>H8Trnm.  —  Tbe  facto  tbat  a  person  purchases 
bond%  payable  to  bearer,  and  places  them  in  an  envelope  containing  tbe 
indorsement  over  his  initials  tbat  they  are  held  "  for  Tom  Smith  Kelly,** 
while  the  entries  in  the  pnrohaser's  account  and  memorandum*books 
over  bis  signatnre  ahow  that  the  bonds  were  "bought  for,**  ''are  tbe 
property  of,"  and  "belong  to,**  his  ''nephew  and  godson  Thomas  Smith 
KeUy,"  and  that  tbe  intereet  on  sncb  bonds  was  placed  to  the  credit  of 
tbe  latter,  together  witb  a  declaration  made  by  tbe  purchaser  to  tbe 
father  of  said  Kelly,  that  "be  had  laid  by  or  appropriated  some  bonds 
for  Tom,**  and  the  fact  that  the  written  declarations  of  such  purchaser 
were  carefully  preeerved  by  him  until  his  death,  are  suiBeient  to  estab* 
lisb  his  intention  to  hold  tbe  bonds  as  trustee  for  hit  nephew,  and  to  veet 
the  latter  with  the  beneficial  ownership  of  them  as  against  the  decedent's 
residuary  legatees. 

John  Q.  Johnson  and  Frank  P.  Priehard^  toir  the  appellant. 
17.  Hun  Hanson  and  Alfred  /.  WUkinson^  for  the  appellee. 
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Clabk,  J.  The  appellant  is  the  PennsyWania  Company  fiir 
Innttranoes  on  Lives  and  Granting  Annaities,  tnutee  under 
the  will  of  Thomas  Smith,  deceased;  the  appellee,  Henry  8L 
Parmalee,  guardian  of  Thomas  Smith  Kelly,  a  minor.  The 
proceeding  was  the  adjudication  of  an  acconnti  filed  by  the 
trustee  under  the  will  of  Thomas  Smith,  of  the  principal  and 
income  of  thirteen  thousand  dollars  of  Pensacola  and  Atlantao 
Railroad  Company's  coupon  bonds,  which  the  said  trustees 
claimed  were  part  of  the  estate  of  decedent,  and  passed  to 
them  under  his  will.  The  guardian  of  Thomas  Smith  Kelly, 
a  minor,  appeared  before  the  auditing  judge  and  claimed  that 
the  bonds  bad  been  held  by  the  testator  in  trust  for  said  minor, 
and  should  be  awarded  to  the  latter's  guardian.  The  aadi^ 
ing  judge  and  the  judges  of  the  orphans'  court  sustained  the 
guardian's  claim,  and  awarded  him  the  fund* 

The  owner  of  personal  property,  in  order  to  make  a  Tolon- 
tary  disposition  of  it,  may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  direct  to  the  donee,  or  he  may  impress  npoo 
it  a  trust  for  the  benefit  of  the  donee.    It  is  well  settled,  how- 
ever, that  whether  a  gift  or  a  trust  is  intended,  if  the  trans- 
action still  remains  imperfect  and  executory,  equity  will  not 
aid  in  its  enforcement    The  expression  of  a  mere  intention  to 
create  a  trust,  therefore,  without  more,  is  insufficient;  like  a 
promise  to  give,  it  will  not  be  enforced  in  equity;  DippU  t. 
Carles,  11  Hare,  183;  Helfenstein's  Estate,  77  Pa.  St  828;  18 
Am.  Rep.  449.    Almost  all  trusts  are  in  a  certain  sense  execu- 
tory.   Ordinarily,  a  trust  cannot  be  executed  except  by  con- 
veyance ;  there  is,  in  most  cases,  something  to  be  done.   Bat  this 
is  not  the  sense  in  which  a  trust  is  said  to  be  executory.    An 
executory  trust,  properly  so  called,  is  one  in  which  the  limita^ 
tions  are  imperfectly  declared,  and  the  donor's  intention  is 
expressed  in  such  general  terms  that  something  not  fuly  de- 
clared is  required  to  be  done,  in  order  to  complete  and  perfect 
the  trust,  and  to  give  it  efiect    When  the  limitations  of  a 
trust  are  fully  and  perfectly  declared,  the  trust  is  regarded  as 
an  executed   trust:  Egertan  ▼.  Brownlow^  4  H.  L.  Gas.  210; 
disking  ▼.  Blake^  30  N.  J.  Bq.  689;  Pomeroy's  Bq.  Jar.,  sec 
1001. 

Nor  in  such  case,  if  it  appear  that  the  intention  of  the  donor 
was  to  adopt  either  one  of  these  methods  of  disposition,  will  s 
court  resort  to  the  other  for  the  purpose  of  carrying  it  into 
effeot  What  is  clearly  intended  as  a  yoluntary  assignment 
or  a  gift,  but  is  imperfect  as  such,  cannot  be  treated  as  s 
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delaration  of  trust.    If  this  were  not  so,  an  expression  of  pres* 
ent  gift  would  in  all  cases  amount  to  a  declaration  of  trust, 
and  anj  imperfect  gift  might  be  made  eflTectual  simply  by 
eonverting  it  into  a  trust    There  is  no  principle  of  equity 
which  will  perfi»ct  an  imperfect  gift,  and  a  court  of  equity  will 
not  impute  a  trust  where  a  trust  was  not  in  contemplation: 
Milroy  t.  Lord,  4  De  Qex,  F.  A  J.  264-274;  FlanderB  t.  Blandy, 
45  Ohio  St.  108.    Upon  the  same  ground,  it  has  been  held 
that  a  paper  of  a  testamentary  character,  but  inralid  for  want 
of  proper  execution,  cannot  be  enlarged  or  conyerted  into  a 
declaration  of  trust:   Warriner  t.  Rogers^  L.  R.  16  Bq.  340.    In 
RieJtards  y.  Delbridge^  L.  R.  18  Bq.  11-1«%  it  was  held,  over- 
ruling Morgan  y.  MalUsony  L.  R.  10  Bq.  475,  and  Riehardion  y. 
iZtcAarcbotH  L.  R.  8  Bq.  686,  that  to  create  a  trust  there  must 
be  the  expression  of  an  intention  not  to  create  a  present  gift, 
but  to  become  a  trustee.    See  also  Milroy  y.  Lord^  4  De  Gtox, 
F.  A  J.  264-274;  Brett's  Lead.  Gas.  58;  Long's  Appeal,  86  Pa. 
St.  196.    Although  the  cases  may  not  be  altogether  consistent, 
the  rule  is  now,  we  think,  well  settled  in  accordance  with  the 
doctrine  declared  in  RieJiards  y.  DMHdge,  L.  R.  18  Bq.  11-13, 
that  if  the  transaction  is  intended  to  be  efi*ected  by  gift,  the 
court  will  not'giye  it  effect  by  construing  it  as  a  trust    It  is 
well  settled  that  nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  relinquish  the 
right  of  dominion  on  one  hand  and  to  create  it  on  the  other. 
If  the  donor  has  perfected  his  gift  as  he  intended,  and  has 
placed  the  subject  beyond  his  power  or  dominion,  the  want  of 
consideration  is  immaterial;  the  donee's  right  will  be  enforced* 
A  gift  can  only  be  effectual  after  the  intention  to  make  it  has 
been  accompanied  by  deliyery  of  possession  or  some  equiya* 
lent  act;  if  it  is  not,  the  transaction  .is  not  a  gift,  but  a  contract 
merely. 

If  a  trust  is  intended,  it  will  be  equally  effectual  whether 
the  donor  transfer  the  title  to  the  trustee,  or  declare  that  he. 
himself  holds  the  property  for  the  purposes  of  the  trust  ^  It 
is  well  settled  that  the  owner  of  personal  property  may  im- 
press upon  it  a  yalid  present  trust,  either  by  a  declaration 
that  he  holds  the  property  in  trust,  or  by  a  transfer  of  the 
legal  title  to  a  third  party  upon  certain  specified  trusts.  In 
other  words,  he  may  constitute  either  liimself  or  another  per* 
son  trustee.  If  he  makes  himself  trustee,  no  tians&r  of  the 
subject-matter  of  the  trust  is  necessary;  but  if  he  seUots  a 
third  party,  the  subject  of  the  trust  must  be  transferred  to  him 
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ia  Mich  mod«  as  will  be  effeotoal  to  pMS  the  kgat  tilie": 
Bispham'i  Bqoitj,  78;  Perry  cm  TnurtSi  eeca.  Sft-OS;  HiU  m 
Trustees^  117  et  seq.;  Diek$r$im*9  Apprnd,  116  Pa.  Bk  210;  % 
Am.  St.  Rep.  647.    Ia£icftard«T.I>0ttniy«,L.B.  18Bq.ll-l^ 
Sir  George  Jessel  eaid:  ^  A  man  may  transfisr  hia  properly 
without  valuable  oonsideration  in  one  of  two  waja:  he 
either  do  such  acts  as  amount  in  law  to  a  eonTajranoe  or 
signment  of  the  property,  and  thus  completely  divoat  himBilf 
of  the  legal  ownershipi  in  which  case,  the  person  who  by  thoae 
acts  acquires  the  property  takes  it  beneficially  or  an  tmst^  as 
the  case  may  be;  or  the  legal  owuer  of  the  property  may,  by 
one  or  other  of  the  modes  recognised  as  amounting  to  a  valid 
declaration  of  trust,  constitute  himself  a  trustee,  aad  without 
an  actual  transfer  <^  the  title,  may  so  deal  with  the  propertf 
as  to  deprive  himself  of  its  beneficial  ownership,  and  (I>.x-lare 
that  he  will  hold  it  from  that  time  forward  in  trust  for  the 
other  person."    Heartley  v.  Nicholson^  L.  R.  19  Bq.  233,  ia  to 
the  same  effect.    If  the  donor  makes  a  third  party  a  trustee, 
he  must  transfer  to  him  the  subject  of  the  trust  in  such  mode 
as  will  be  effectual  to  pass  the  title.    The  transaction,  as  in 
the  case  of  a  gift,  to  be  effectual,  must  be  accompanied  by  de* 
livery  of  the  subject  of  the  trust,  or  by  some  act  so  strongly 
indicative  of  the  donor's  intention  as  to  be  tantamount  to  sndi 
a  delivery;  but  where  the  donor  makes  himself  the  trustee,  no 
transfer  of  the  subject-matter  is  necessary.    Ex  parte  Pye^  18 
Ves.  140;  Donaldson  v.  Donaldson^  Kay,  711,  and  Ora^ford^n 
Appeal,  61  Pa.  St  52,  100  Am.  Dec.  609,  are  iUustrationa  of 
trusts  in  this  form.     In  such  cases,  no  assignment  of  the  legal 
title  is  required,  for  the  nature  and  effect  of  the  transaction  is, 
that  the  legal  title  remains  in  the  donor  for  the  benefit  of  the 
donee.    It  is  conceded  that  as  the  bonds  of  the  Pensacola  and 
Atlantic  Railroad  Company,  the  bonds  in  question,  were  not 
delivered  to  Thomas  Smith  Kelly  by  Thomas  Smith,  the  trans> 
action  cannot  be  sustained  as  a  gift    It  is  clear  that  a  gift 
was  not  in  contemplation,  and  the  only  question  for  our  de- 
termination is,  whether  or  not  a  complete  and  valid  trust  was 
created,  for  a  trust  would  seem  to  have  been  contemplated. 

There  is  no  certain  form  required  in  the  creation  of  a  trust 
In  the  case  of  personal  property  or  choses  in  action,  trusts  may 
be  proved  by  parol.  If  the  declaration  be  in  writing,  it  is  n(^ 
essential,  as  a  general  rule,  that  it  should  be  in  any  particular 
form.  It  may  be  couched  in  any  language  which  is  suffi- 
ciently expressive  of  the  intention  to  create  a  trust     ^  Threa 
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tliingSy  it  has  been  Miid,  most  ooacor  to  ralae  a  trnti;  mA- 
^•ni  words  to  create  it,  a  definite  snbjeet,  and  a  certain  or 
siBoertained  objeot;  and  to  these  requisites  may  be  added  an- 
oiber,  vis.,  that  the  terms  of  the  trust  should  be  sufficiently 
declared '':  Bispham's  Bquitji  65,  citing  Cruwyi  r.  Colman^  9 
Vea.  823;  Knight  r.  BwighUm^  11  Clark  A  F.  618.    The  inten- 
tion must  be  a  complete  one,  and  this  requisite  is  especially 
applicable  to  trusts  created  by  Tcduntary  dispositions.    **  A 
mere  inchoate  and  executory  design  is  not  enough,  and  unless 
there  is  some  distinct  equity,  as  fraud,  for  example,  it  cannot 
be  enforced":  Bispham's  Equity,  65.    The  intention  must  be 
plainly  manifest,  and  not  deriyed  from  loose  and  equivocal 
expressions  of  parties,  made  at  different  times  and  upon  dif* 
ferent  occasions;  but  any  words  which  indicate  with  sufficient 
certainty  a  purpose  to  create  a  trust  will  be  effective  in  so  do- 
ing.   It  is  not  necessary  that  the  terms  *'  trust  **  and  *'  trustee  * 
should  be  used.    The  donor  need  not  say  in  so  many  words, 
**  I  declare  myself  a  trustee,"  but  he  must  do  something  which 
is  equivalent  to  it,  and  use  expressions  which  have  that  mean- 
ing; for  however  anxious  the  court  may  be  to  carry  out  a 
man's  intention,  it  is  not  at  liberty  to  construe  words  other- 
wise than  according  to  their  proper  meaning:  RiehanU  v.  Dil* 
bridge,  L.  R.  18  Bq.  11-18.    In  HeaHley  v.  NiehoUon,  L.  R.  19 
Eq.  238,  Vice-Chancellor  Bacon  says:   *^  It  is  not  necessary 
that  the  declaration  of  a  trust  should  be  in  terms  explicit,  but 
what  I  take  the  law  to  require  is,  that  the  donor  should  have 
evinced  by  his  acts,  which  admit  of  no  other  interpretation, 
that  he  himself  had  ceased  to  be,  and  that  some  other  person 
had  become,  the  beneficial  owner  of  the  subject  of  the  gift  or 
transfer,  and  that  such  legal  right  of  it,  if  any,  as  he  retained 
was  held  in  trust  for  the  donee."    ^The  one  thing  necessary," 
says  the  same  learned  judge  in  Warring  v.  RogsrSy  L.  R.  16 
Eq.  840,  "  to  give  validity  to  a  declaration  of  trusty  the  indis- 
pensable thing,  I  take  to  be  that  the  donor  or  grantor,  or  what* 
ever  he  may  be  called,  should  have  absolutely  parted  with  that 
interest  which  had  been  his  up  to  the  time  of  the  declaration, 
—should  have  effectually  changed  his  right  in  that  respect^ 
and  put  the  property  out  of  his  power,  at  least  in  the  way  of 
interest"    The  acts  or  words  relied  upon  must  be  unequivocal, 
plainly  implying  that  the  person  holds  the  property  as  trustee: 
Martin,  v.  Funk,  76  N.  Y.  184;  81  Am.  Rep.  446.    Therefore, 
in  Young  v.  Young^  80  N.  Y.  422,  36  Am.  Rep.  634,  where  the 
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dotw  signed  a  iMper.oeriifTing  simply  that  oertain  bonds  b» 
longed  to  his  sons,  bat  did  not  declare  in  any  words  of  plssa 
import  that  he  held  them  in  trost  for  them,  the  declaratka 
was  held  to  be  insnffioient  In  Hdfen$Uin^8  Estate^  77  Pa.  S9^ 
18  Am.  Rep.  449,  Mr.  Justice  Share  wood  says:  ^  There  is  ne 
prescribed  form  for  the  declaration  of  a  trust.  Whateyer 
evinces  the  intention  of  the  party  that  the  property  of  which 
he  is  the  legal  owner  shall  beneficially  be  another's  is  soiB- 
cient'' 

In  the  case  at  bar,  the  subject  of  the  alleged  trost  is  oertain; 
the  cestui  que  truei  is  particularly  designated  by  name  and 
identified,  whilst  the  terms  are  specific  and  sufficiently  shown. 
The  contention  is,  howeyer,  that  a  trust  upon  these  terms  was 
not  sufficiently  declared;  that  the  whole  matter  rested  in  the 
undeclared  and  unexecuted  intention  of  the  donor,  and  was, 
therefore,  wholly  without  effect 

Thomas  Smith,  although  a  married  man,  had  no  children. 
He  was  the  owner  of  a  large  estate,  the  personalty  alone  ag- . 
gregating  about  one  million  dollars.    Thomas  Smith  Kelly 
was  his  nephew,  his  godson,  and  namesake;  and  although  his 
father  and  mother  were  both  living,  he  lived  with  and  was 
maintained  and  educated  by  his  uncle  from  the  age  of  three 
years  until  the  time  of  the  decedent's  death  on  the  20th  of 
May,  1883,  when  he  .vas  about  thirteen  years  of  age.    His 
uncle  admittedly  stood  in  loco  parentis^  which  would  aeem  to 
furnish  a  sufficient  motive  for  making  this  disposition  of  the 
bonds,  and  would  have  like  effect  generally  to  that  which 
attends  the  relation  of  parent  and  child:  Ex  parte  Pye^  18  Vee. 
146.    The  bonds  were  purchased  on  the  28th  of  January,  1882, 
and  the  death  of  the  decedent  occurred  on  the  20th  of  May, 
1883.    A  year  or  more  before  his  decease,  which  was  presum- 
ably near  the  time  when  the  bonds  were  purchased,  Thomas 
Smith,  in  a  conversation  with  John  H.  Kelly,  the  father  of 
Thomas  Smith  Kelly,  stated  *'he  had  laid  by  or  appropriated 
some  bonds  for  Tom."    After  his  death,  when  his  box  in  the 
trust  company's  vaults  was  opened,  the  bonds  in  question  weie 
found  amongst  his  assets.    The  envelope  in  which  they  weie 
contained  was  indorsed:  ^  13  bonds,  $1,000  each,  held  for  Tom 
Smith  Kelly.     [Signed]  T.  S.     Pensacola  A  Atlantic  R.  R. 
mortgage  bonds."     The  envelope  contained  bonds  of  that 
description  and  amount.    In  the  decedent's  account-book  was 
an  entry  in  his  own  handwriting,  as  follows: — 
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Accoiiiit  ThortiaB  Smith  Kdtly.    ''    ' 
Ponsacola  and  AUantio  Railroad  Company  Hortgafs  Bonds. 

1882. 
Jad.  28.~    To  casb  paid  B.  W.  Clark  and  Elm- 
ball  for  $16,000  bonds  at  95,  and  interest  from 
August  1»  1881  .......  $15,189  88 

Nos.  1223, 1224,  1225,  $3,000,  sold  William 
Simpson,  Jr.,  same  day  at  same  prioe,  $3,000    $2,850  00 


Balance  $13,000,  cost $12,339  83 

$13,000  of  these  bonds  I  bought  for,  and  are  the  property  of^ 
my  nepbew  and  godson,  Tbomai  Smith  Kelly,  and  belong  to 
liim.  Thomas  Smith. 

Philadelphia,  January  28, 1882. 

Cr. 

1881. 

August  1.  Dae  and  payable  August  1,  1921,  coupons  due 
August  1st  and  February  1st,  six  per  cent  per  annum  on 
New  York.  Principal  and  interest  guaranteed  by  the  Lonis* 
yille  Railroad  Company.  Bonds,  $16,000,  $1,000  each|  Noe. 
1223-1238,  both  inclusiye. 
1882 

Aug.  10.    Thomas  Smith  Kelly,  Interest  collected 
for  him      .        .  .        .        .  $890  00 

1883. 

Feb.  1.    Cash  conpons  paid  H.  B.  Smith  tot 
Tom  S.  E. $890  00 

It  also  appears  that  the  decedent  kept  a  pocket  memorandnm- 
book,  in  which  he  jotted  down  his  monetary  transactions  as 
tbey  took  place,  and  in  January  of  each  year  made  a  summary 
of  his  inyestments.  In  the  latest  statement  of  this  character 
in  the  book,  dated  shortly  before  his  death,  the  sum  total  was 
$1,000,000,  and  included  in  the  items  making  up  that  total 
was, ''  $13,000  Pensacola  and  Atlantic  bonds."  Under  the  head 
of  income  for  1883,  in  the  same  book,  was  noted  $390  interest 
on  these  securities.  Opposite  to  the  entry  of  the  bonds  was 
the  word  *'  Tom,*'  in  testator's  handwriting.  The  entry  had  a 
red  line  drawn  through  it,  which  line  was  afterwards  scratched 
out  by  the  testator,  and  the  entry  was  written  in  again  by 
him.    It  was  explained  that  a  nephew  had  drawn  the  line 
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throDgh  at  testatftr^  raqoeBt^  beeaiue  tb9  tortator  had  intended 
to  onter  the  itom  elsewhero. 

Was  not  all  this,  taken  together,  a  aiiffloient  and  clear  dedar 
ration  of  trast  in  fayor  of  the  nephew?  The  decedenti  aa  w 
have  Been,  in  his  lifetime,  in  hia  own  handwriting,  and  ow 
his  own  initials  and  signature,  declared  that  these  bonda,  thai 
aet  apart  and  "appropriated  or  laid  by"  for  his  nephew,  not 
only  were  the  '*  property  of  his  nephew,"  and  '*  belonged  to 
him,"  but  they  were  "bought  for"  and  "held  for  him."  In 
the  absence  of  the  precise  terms  "in  trust,"  it  is  difficult  to 
suggest  words  more  expressiye  of  a  trust  than  the  words  thus 
employed.  Their  meaning  is  so  obvious  and  certain  that  then 
can  be  no  doubt  of  the  decedent's  intention. 

But  it  is  said  that  this  intention  was  not  properly  deelarsd; 
that  the  words  were  written  upon  the  envelope  and  in  the  pri- 
vate account-book  of  the  decedent,  and  it  is  not  shown  that 
these  entries  and  indorsements  were  witnessed  by  or  were  ever 
exlnbited  to  any  one;  that  they  were  mere  private  memoranda 
which  were  wholly  within  the  power  of  the  donor,  and  which 
in  his  lifetime  he  might  have  revoked,  canceled,  or  destroyed. 
The  argument  of  appellant's  counsel  is,  that  a  "declaration" 
of  trust  involves  the  idea  that  the  donor  must  declare  his  as- 
Bumption  of  the  trust;  in  other  words,  that  he  must  say  some- 
thing, or  write  something,  or  exhibit  something  to  some  other 
person,  or  to  the  world  at  large.    "If  he  stands  alone,''  say 
the  learned  counsel,  "  in  a  room,  and  repeats  his  intention  to 
himself,  that  is  not  a  declaration.    If  he  writes  a  memorandum, 
not  intended  to  be  shown  to  any  one  during  his  lifetime,  that 
is  not  a  declaration.    It  may  be  a  testamentary  disposition,  if 
he  looks  forward  to  its  discovery  and  inspection  after  death; 
but  it  cannot  be  a  declaration  of  trust,  if  he  does  not  intend  to 
communicate  it  in  his  lifetime.     As  in  gifts  there  must  be  a 
delivery,  so  in  declarations  of  trust  there  must  be  something 
equivalent  to  a  delivery,  to  wit,  a  declaration  made  to  some 
other  person  or  to  the  world  at  large,  which  constitutes  the 
donor  at  once  a  trustee,  and  conveys  to  the  cestui  que  trust  an 
immediate  equiteble  interest. 

It  is  admitted  that  the  declaration  need  not  be  made  to  the 
cestui  que  trust;  that  if  made  to  other  persons,  under  circum- 
stances indicating  the  intention  of  the  donor  to  make  a  declar- 
ation, it  is  sufficient.  It  is  conceded,  also,  that  but  little 
publicity  is  required,  and  that  the  donor  may  retain  the  paper 
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m  Ykis  possesstoii;  but  it  is  contended  that  {ho  deolttation  muii 
yt  neoessity  be  made  to  some  one  besides  himself. 

It  may  be  conceded  that  if  a  man,  being  alone,  merely  re- 
peat his  purpose  to  himself,  that  would  not  be  a  declaration^ 
for  it  18  obvious  that  as  his  utterance  was  not  intended  for 
other  ears  than  his  own,  it  was  merely  the  expression  of  an  in* 
tention.     It  may  also  be  conceded,  that  if,  under  such  circum* 
Btances,  he  were  to  hare  written  his  purpose  formally  upon 
paper,  and  added  his  signature  and  seal,  he  might  the  next 
moment  have  destroyed  it.    The  trust,  in  such  case,  would 
take  eflTect  whenever  it  appeared  that  the  instrument  was  exe- 
cuted as  the  deliberate  expression  of  his  purpose,  and  this- 
may  be  shown  by  bis  acts  or  declarations  respecting  it|  or  by 
circumstances  tending  to  establish  the  fact. 

The   purpose  of  Thomas  Smith,  with  reference  to  these 
bonds,  was  not  only  written  and  authenticated  by  his  initials 
or  signature,  but  the  writing  was  carefully  preserved  until  the 
time  of  decedent's  death.    The  envelope  containing  the  bonda 
in  question  had  an  informal  declaration  indorsed  thereon  that 
the  bonds  were  held  for  Tom  Smith  Kelly;  the  account-book 
ahowed,  not  only  that  they  were  bought  for  his  nephew,  but 
that  they  belonged  to  him,  —  they  were  his  property.    For 
whose  inspection  were  those  written  declarations  intended  f 
Certainly  not  for  the  inspection  of  the  donor,  but  for  those  who 
might  have  occasion  at  any  time  in  the  future  to  investigate 
his  affairs.    The  donor  was  advanced  in  years,  and  was  sub- 
ject to  the  ordinary  ills,  accidents,  and  misfortunes  of  life,  both 
phyeioally  and  mentally.    He  was  liable,  although  living,  to- 
be  incapacitated  for  all  business  affloirs,  or  he  might  be  r^ 
moved  by  death.    In  any  event,  his  purpose  would  seem  te 
have  been  to  leave  a  memorandum  for  the  eyes  of  others,  exhib- 
iting bis  intention  and  purpose  with  respect  to  these  bonds.    It 
is  unnecessary  for  us  to  consider  whether  or  not  the  donor  might 
have  revoked  the  declaration.    He  did  not  revoke  it;  he  put 
it  away  with  the  bonds  themselves,  and  carefully  preserved  it. 
He  collected  the  interest  semi-annually,  and  in  recognition  of 
the  existing  trust,  placed  the  several  amounts  to  the  credit  of 
the  donee.    It  is  not  essential  to  the  validity  of  a  trust  of  per- 
sonal property  that  it  should  be  irrevocable;  indeed,  a  right  of 
revocation  may  be  expressly  reserved:  Dickerson^s  Appeal^  IIS 
Pa.  St.  198;  2  Am.  St  Rep.  547;  Lines  v.  Lines,  142  Pa.  St 
149;  24  Am.  St.  Rep.  487.    The  question  in  such  case  is  not 
so  much  whether  in  the  lifetime  of  the  decedent  the  declara- 


«60  BffTATC  or  Buirn.  [P< 

Hon  wfti  aettially  tahibitdd '  to  the  inspection  of  otliera,  ai 
whether,  under  all  the  circumetances  of  the  case,  it  would  ap- 
pear to  haye  been  written  and  preserved  for  the  inspection  of 
others.  If  the  declaration  had  been  a  formal  one,  ander  the 
hand  and  seal  of  the  declarant,  upon  proof  of  its  execution  we 
think  its  effectuality  would  not  haye  been  questioned,  even 
though  it  never  had  been  exhibited  to  the  cestui  que  trust  or  to 
any  other  person;  and  we  cannot  see  that  the  informal  nature 
of  the  writing  could  alter  its  effect,  if  the  donor's  intention  is 
otherwise  clearly  established. 

There  was  no  provision  for  the  assignment  of  the  bonds  of  Iha 
Pensacola  and  Atlantic  Railroad  Company  on  the  books  of  the 
company.    They  were  simply  ordinary  coupon  bonds^  trans- 
ferable by  delivery.     A  formal  assignment  was  unnecessaiy  to 
transfer  the  title.    The  rights  of  creditors  do  not  intervene. 
The  appellants  stand  in  the  shoes  of  the  testator,  and  their 
rights  do  not  rise  superior  to  his.     Whilst  a  gift,  in  its  proper 
legal  acceptation,  was  not  contemplated  by  Thomas  Smith,  it 
is  plain  that  his  purpose  was  to  vest  the  equitable  ownership 
of  these  bonds  in  his  nephew,  and  to  apply  the  interest  for  his 
benefit    In  the  language  of  the  president  judge  of  the  or- 
phans' court,  his  ^declarations  and  subsequent  acts,  evidenced 
by  his  admissions  and  solemn  entries  in  his  books,  and  the  in- 
dorsement upon  the  envelope  containing  the  bonds,  furnish 
incontrovertible  proofs  of  his  intention  to  hold  them  as  a 
trustee." 

In  CrawfordPs  Appeal,  61  Pa.  St.  62, 100  Am.  Dec  609,  Craw- 
ford, who  was  indebted  to  his  wife  about  six  hundred  dollars, 
said  to  her:  '^I  have  added  three  thousand  dollars  to  your 
little  money  ";  and  it  appears  that  on  the  9th  of  May,  1864, 
the  book-keeper,  by  his  direction,  made  an  entry  of  three  thou- 
sand dollars  additional  to  her  credit  on  the  books.  The  book- 
keeper was  directed  to  enter  the  credit  simply  'Wbr  cash 
received."  It  does  not  appear  that  any  declaration  of  trust 
was  communicated  to  him  by  Crawford,  or,  in  fact,  that  a 
trust  was  expressly  declared  to  any  other  person.  Mrs.  Craw* 
ford  at  no  time  afterwards  received  any  portion  of  the  prin* 
cipal  or  interest  of  the  money  standing  to  her  credit,  but 
interest  was  from  year  to  year  credited  upon  it.  After  the 
husband's  death,  on  the  distribution  of  his  estate,  the  widow 
claimed  this  three  thousand  dollars  with  the  accrued  interest 
It  was  held  by  this  court  that  her  claim  could  not  be  sup- 
ported as  a  gift^  but  it  was  sustained  upon  the  footing  of  a 
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9t.     We  are  of  opinion,  npon  limilar  gronnds,  thai  the  rail- 
d  bonds  were,  in  this  instance,  intended,  not  as  a  present  gift, 
the  testatoir  retained  the  possession  of  them,  and  exhibited 
ii^o  intention  whatever  of  parting  with  them;  on  the  contrary, 
ho   expressly  declared   in  writing  that  he  ''held"  them  for 
*Flioraas  Smith  Kelly,  for  whom  he  had  bought  and  paid  for 
^hem,  and  that  the  bonds  were  his  property.     Completeness 
of  the  trust  is  to  be  judged  of  not  only  by  what  the  testator 
said  and  what  was  written,  bat  by  what  the  testator  did.    He 
did  not  read  the  declaration  to  others,  but  he  put  it  away  with 
^lie  bonds  in  his  box  in  the  trust  company's  raults,  and  care- 
fully preserved  it,  and  he  received  and  properly  applied  the 
interest,  circumstances  which  give  rise  to  the  reasonable  im- 
plication that  the  writing  was  intended  for  the  eyta  of  others, 
and  not  merely  for  his  own. 

We  are  of  opinion  that  the  trust  is  fully  established,  and  the 
decree  of  the  orphans'  court  is  aflirmedi  and  the  appeal  die- 
mitaed  at  the  costs  of  the  appellant. 


Om  — Kqvnr  10  SwmKni  iMPianov  Our.— A  eowrl  of  equity  wiU 
not  oompel  a  doaor'i  penonal  reprateatatiYes  to  oompleto  aa  imperf eot  gift 
bgf  the  doioK  of  ao  aet  which  the  donor,  if  livings  might  ha^e  refused  to  do: 
Apptal^Wabh,  122  PkL  St  177;  9  Am.  St.  Rep.  83^  and  note. 

OiiT — What  Oowsjitdtm,  —  A  gift  of  a  chattel  te  the  aet  of  transferring 
the  right  and  powession  thereto^  wherehy  one  man  renonnoes,  and  another 
•aqmres^  immediately  all  right  and  title  to  the  gift:  Mc  WUik  t.  Vam  Voder, 
U  MisB.  43Si  72  Am.  Dee.  127,  and  note. 

Tbusis — SxsouToaT — What  abs.  —  An  executory  trust  is  one  where 
the  beneficiary  is  not  yet  clothed  with  the  equitable  title,  but  has  a  mere 
right  to  have  some  aet  done  which  will  rest  in  him  such  equitable  title:  Nu 
aofl  ▼•  Ogdtm,  29  HI.  323;  81  Am.  Dea  811,  and  note. 

lavsn  —  How  Orsatbii.  — Writing  is  not  essential  to  the  creation  of  a 
trust;  but  the  statute  of  frauds  requires  that  its  terms  and  conditions  must 
be  dearly  manifested  and  prored,  in  writing,  under  the  hand  of  the  party  to 
be  ehari^  before  the  court  will  carry  it  into  execution:  Steere  ▼.  Sieere,  6 
Johns.  Oh.  1)8  Am.  Dec.  258.  Where  a  person  indebted  to  another  in  a  cer- 
tain sum  of  money  writee  to  him,  recognizing  the  indebtedness,  and  telling 
him  that  he  will  keep  the  money  until  he  deems  him  capable  of  taking  care 
of  it^  that  he  wUl  keep*it  on  interest  for  him,  this  is  sufficient  for  the 
ereation  of  a  valid  trust:  Hamer  ▼.  Sidwa^,  124  N.  Y.  538;  21  Am.  St.  Rep. 
688^  and  note* 

TRuns^DovoB  mat  OoNnmrni  Himbelt  TBU8raB.^The  owner  of 
psrsonal  property  may  impress  npon  it  a  valid  trust,  either  by  a  declaration 
that  he  holds  the  property  in  trusty  or  by  a  transfer  of  the  legal  title  to  a 
third  person  upon  specified  trusts:  Diekenon's  AppecU,  115  Pa.  St.  198;  2  Am. 
8t  Bepw  mi  UkhUer  v.  Bowery  8a».  Bank.  117  N.  Y.  125;  15  Am.  St.  Rep, 
48i 
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ViauvsvcB—RAiUMUDt^LiABtLifT or,  vpB  Fntt.  —  TntmmMtmtarlm 
bf  fin  oanaad  by  sparks  fMm  III*  lanniialiTo-cqgiiM  of  s  iwlroad  «i» 
pMij^  ntgtigenf  «n.  tlm  pari  tf  Ui%  «0iiip«ny  m  tba  cm*  of  ilia 
and  tiie  biudMi  of  proof  ii  upon  tho  pUinliif  to  proro  it  Tho 
of  tho  ozistonoa  of  tlie  firo  will  no!  ohorgo  tho  oompony  with  otthi 
ligonoo  or  wont  of  skill. 

RAiLBOADo-^LiAB&mr  worn  Asai—liMuaBNOB —*&»▲■« 

PMHi9itraP9«  •'^•io  o««oof  Issi  hy  fira»€iariiy«ttcaMitnblo  ta  sparks  from 
a  railroad  oompany^  looomAtiTs,  ths  absoi^o  of  a  spark-arrostor  is  pHna 
/hot  ovidenoo  of  negligsnoo  on  tho  part  of  tho  oompaoy;  and  Mlthoogk 
the  sinisBion  of  sparks  is  not  of  ifanlf  oridenoo  of  n^Kgeneob  the  fiut 
that  thoy  sanso  a  iro  at  a  sons!  Vovahlo  ^Manoo  lacseo  tho  pcoaomptisa 
thah  tho  ««i9e  is  aoh  proTiMI  vnth  a  saOsita*  spflsk-anrootor. 

Bauboam  ^  LUBiLiTr  IDR  Firm  ^  Enravos.  -»  Wboco  a  railroad  firs 
oomplainod  of  is  shown  to  haro  bson  oansed*  or  in  the  nataro  of  ths 
OMS  oonid  only  hsTO  boon  oaosod,  by  sparks  from  an  ongino^  whish  is 
knows  sn<l  jdotttifisd^  tho  ovidonos  shoold  bo  ooafiood  to  tho  oondilisa 
of  thatongino,  its  managomon^  smiitapraotipalopssstions  and  ovidaoss 
ttnding  to  proTO  defects  in  other  engines  of  the  oompany  is  irrelorant 
and  should  bo  exdnded.  The  eridenoe  must  also  be  oonfined  to  the  op- 
omtioB  of  ths  idsntijed  engino  at  or  ahoot  ths  time  of  tho  oooorransa  ef 
thefiio. 

lUiLnaAiMi^  LrAKLtrr  sob  Fni8-«Bia>BmiB.  —In  aoiions  to  roeovar  fee 
the  escape  of  firo  from  loooniotivo4nginM^  the  hordon  is  npon  tho  ooa» 
plsinant  to  pro^o  neg^igonce  in  their  oonstrnotion,  operation,  or  managoi 
nenl  This  fact  need  not  be  establisbed  by  direct  or  positiro  prooC  boi 
may  bo  shown  by  drosmBtantial  evidence. 

Bailroads — LiABiLiTT  roR  FiRBS  —  EviDSiffeB. -.- Where  a  railroad  fiio 
oomplained  of  is  shown  to  ha\re  been  caused,  or  may  have  been  canaod, 
by  sparks  from  an  engine,  unknown  and  unidentified,  or  by  one  of  sov- 
aral  engines^  some  of  which  are  unidentified,  evidence  that  sparks  and 
burning  ooaU  were  freqaeutly  dropped  by  engioos  passing  on  the  same 
road  about  the  time  of  the  fire  in  question,  and  either  before  or  after,  is 
relevant  and  competent  to  show  habitual  negligence  on  the  part  of  the 
oompany,  and  to  make  it  probable  that  the  damage  eomplain«Hi  of  pro- 
ceeded from  the  same  cause. 

Railroads  ^LuBiUTT  ior  FiRB8^EviDBvoi.-.In  an  action  to  recovei 
for  the  escape  of  fire  from  an  unidentified  locomotive,  evidence  that  the 
company's  locomotives  generally,  or  many  of  tbem,  at  or  about  the  time 
of  the  fiire^  threw  sparks  of  unusual  sise  and  kipdled  numerous  fires  upon 
that  part  of  the  road,  is  admissible  to  sustain  or  strengthen  the  inference 
that  the  fire  originated  from  the  negligence  of  the  company  complained 
agaiusti  Evidence  of  this  character  must  be  limited  to  about  the  time 
of  the  fire,  and  if  it  relates  to  a  period  six  months  proooding  tho  fire  er 
k  unlimitod  as  to  time,  it  is  inadmissiblai 
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CxjL&X|  J.    Thii  adtoti  wm  brought  to  raooter  daimgeB  to 

€bm  destrpotfoD  by  fir«  of  tlit  pUkittff  ^  eash  mbA  door  mill  «i 

Montgomorj,  in  Lyooiaing  Ckmnij.    Tfao  mill  im  fliinittift  bo* 

4ween  the  Pennsylvania  and  the  Philadelplua  anil  Reading 

railroada,  the  former  paeeiag  in  fix»nt  and  the  latter  in  the 

wenr  of  the  milL    The  plaintiffk  allege  that  the  fire,  which  00- 

ourred  on  the  tenth  day  of  Angost,  1888,  was  oommunioAted 

from  sparks  emitted  by  the  defendant's  engines.    The  fire  was 

dinoovored  about  6  or  6:16  o'clock,  t.  m.^  in  the  upper  part  c/ 

the  Tentilator,  on  the  side  next  the  defendant's  road.    Th% 

▼entilator  was  about  thirty  feet  high,  and  was  within  twenty- 

two  feet  of  defendant's  road. 

The  watchman  testifies  that  he  came  on  duty  that  erening 
About  fifteen  minutes  before  shutting-down  time,  and  that  the 
mill  shut  down  at  about  5:80,  p.  v.,  mill  time,  or  5:15  railroad 
time;  that  after  he  came  on  duty,  and  before  the  fire,  two 
trains  passed;  the  first,  a  coal  train  going  north,  drawn  by  an 
«ng^ne  which  he  could  not  identify;  and  about  fifteen  min* 
fitee  later,  a  fireight  train  drawn  by  engine  No.  72.    The  de- 
fendant's eyidence,  however,  showed  that  two  other  engines 
•drawing  passenger  trains  passed  this  pointy  one  at  6:21  and 
the  other  at  5:22,  p.  m.,  neither  of  which  engines  was  identi- 
fied; indeed,  it  would  seem  that  the  plaintiffs  did  not  know 
they  had  passed  the  mill  until  the  fact  was  developed  in  the 
defendant's  testimony.    The  watchman  testifies,  further^  that 
it  was  his  duty  to  take  notice  of  the  engines  as  they  passed,  to 
see  whether  they  threw  fire  from  the  stacks;  that  he  did  watoh 
the  engine  in  fi*ont  of  the  coal  train,  and  also  engine  No.  72, 
and  that  he  saw  no  sparks;  but  that  as  it  was  only  six  o'clock^ 
and  the  sun  was  shining  brightly,  there  may  have  been  sparks 
emitted  which  he  did  not  see.    The  only  engine  known  and 
identified  was  No.  72. 

The  defendant's  contention  was,  that  the  fire  occurred  in  the 
pit  containing  the  shavings  and  dibris  of  the  mill,  which  was 
immediately  underneath  the  ventilator,  and  from  which  the 
shavings,  etc.,  were  supplied  as  fuel  to  the  furnace.  There  is 
a  largo  volume  of  testimony  bearing  upon  the  origin  and  cause 
of  the  fire,  upon  consideration  of  which  the  jury  found  the  fire 
to  have  been  caused  by  sparks  from  the  defendant's  looomo- 
tive-eogines. 

The  Philadelphia  and  Reading  Railroad  Company,  at  the 
time  of  the  injury  complained  of,  was  an  incorporated  com- 
pany, entitled  to  the  right  of  way  for  its  engines,  etc.,  upon 
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their  track,  as  located  in  tbe  rear  of  the  plaintUlii'  inill.    T1» 
company,  in  the  proper  nee  of  its  road,  was  tfaerefoie  in  As 
lawfdl  pursuit  of  a  legitimate  business,  and  if  injury  resulted 
to  the  plaintiffs,  it  b  damnum  absque  injuria;  the  company 
cannot  be  mulcted  in  dami^es  except  upon  proof  of  nef^genoe: 
Franlford  eie.  Tump.  Co.  t.  Philaddphia  eU.  R.  R  Co.^  54  Pa. 
Bt  346;  93  Am.  Dec.  708;  Philadelphia  etc  R.  R.  Co.  v.  Hen^ 
drickfon^  80  Pa.  St  182;  21  Am.  Rep.  97.    No  person  is  an* 
swerable  in  damages  for  the  reasonable  exercise  of  a  zightt 
when  the  act  is  done  with  a  cautious  regard  for  the  riji^hts  of 
others,  and  where  there  is  no  ground  for  the  charge  of  negli- 
gence, unskillfulness,  or  malice.    For  the  ordinary  risks,  the 
land-owner  is  compensated  in  the  damages  for  right  of  way; 
negligence,  therefore,  is  the  gist  of  the  action,  and  the  burden 
of  proof  is  upon  the  plaintiffs  to  establish  it    And  as  all 
engines,  whether  provided  with  spark-arresters  or  not,  emit 
sparks,  the  mere  existence  of  a  fire  along  the  line  of  the  road, 
caused  by  sparks  from  the  company's  engines,  is  not  enough 
to  fasten  upon  tbe  company  the  charge  either  of  negligence  or 
want  of  skill:  Philadelphia  etc  R.  R.  Co.  ▼.  Yeiser,  8  Pa.  St 
366.    In  Jennings  r.  Penneylwnia  R.  R.  Co.^  93  Pa.  St.  840, 
this  court  in  a  per  curiam  opinion,  said:  ^'To  hold  that  the 
fact  of  the  fire  having  taken  place  was  prima  fade  evidence 
that  the  spark-arrester  was  defective,  and  therefore  that  the 
case  ought  to  have  been  submitted  to  the  jury,  would  be  prao* 
tically  to  hold  railroad  companies  liable  for  all  fires;  for  it  is 
notorious  that  no  spark-arrester  has  yet  been  invented  to  pre- 
vent all  sparks;  and  a  little  spark  may  kindle  as  large  a 
conflagration  ae  a  large  one,  it  depending  very  much  on  the 
dryness  or  humidity  of  the  atmosphere  whether  a  spark  will 
go  out  before  reaching  the  ground,  and  whether  what  it  reaches 
is  in  a  condition  to  be  easily  ignited."    Ho,  also,  Philadelphia 
etc.  R.  R.  Co.  V.  Sehrdit,  98  Pa.  St  344;  Reading  eU.  R.  R.  Ce. 
V.  LaUhaw,  93  Pa.  St  449. 

Whilst  any  ordinary  fuel  may  be  used  in  a  locomotive-en* 
gine  for  the  generation  of  steam,  the  exercise  of  this  right  is 
subject  to  the  restriction  that  the  latest  improvements  in  its 
management  in  general  use  shall  be  applied  to  it:  Frankford 
etc.  Tump.  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  64  Pa.  St  346; 
93  Am.  Deo.  708.  It  is  the  duty  of  the  railroad  company,  in 
the  use  of  an  engine,  to  use  such  reasonable  precaution  as  may 
prevent  damage  to  the  property  of  others;  hence,  in  Laeha" 
vHinna  ele.  R.  R.  Co.  v.  Doak^  62  Pa.  St  379,  91  Am*  Deo.  166^ 
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4rbere,  although  there  was  no  direot  eyidenoe  that  the  building 
waa  fired  by  the  engine,  or  that  eparks  were  emitted  from  it 
at  the  time,  yet  the  building  was  near  the  railroad,  and  was 
diaooTered  to  be  on  fire  when  the  train  passed,  and  it  was 
ahown  that  the  enpne  had  no  spark-arrester,  it  was  held  that 
tbe  question  of  negligenoe  was  properly  submitted  to  the  jury. 
The  effect  of  this  ruling  was  to  establish  the  principle  in 
Pennsylyania  that  in  case  of  loss  by  fire,  fairly  attributable  to- 
Bparks  from  a  railroad  company's  locomotive-engine,  the  ab- 
eence  of  a  spark-arrester  is  prima  fcLcie  evidence  of  negligence 
on  the  part  of  the  company.    It  is  the  duty  of  railroad  com- 
panies to  adopt  the  best  precautions  against  danger  in  general 
use,  and  which  experience  has  shown  to  be  superior  and  effeo* 
iual,  and  to  avail  themselves  of  every  such  known  safeguard 
or  generally  approved  invention  to  lessen  the  danger.    But 
mechanical  invention  and  skill  have  all  provided  a  merely 
^^Mutial  protection  against  the  emission  of  sparks.    The  mere 
iiact  that  sparks  are  thrown  from  the  stack  of  an  engine  is  not^ 
therefore,  evidence  in  itself  of  negligence.    Where,  however, 
«parks  of  large  size  are  emitted,  which,  carried  to  a  long  dis- 
tance, set  fire  to  fields,  fences,  or  buildings,  it  may,  in  the 
present  condition  of  this  branch  of  mechanical  invention,  well 
be  inferred  that  the  engine  is  not  provided  with  a.  sufficient 
spark-arrester:  Philadelphia  eU.  R.  R.  Co.  v.  Hendriekson^  80 
Pa.  St  182;  21  Am.  Rep.  97;  Pennsylvania  Co.  v.  Watson,  81* 
Pa.  St  293;  Pennsylvania  etc.  R.  R.  Co.  v.  Laeey,  89  Pa.  St 
458;  Philadelphia  etc.  R.  R.  Co.  v.  SehuUty  93  Pa.  St  84L 
Therefore,  in  an  action  for  the  recovery  of  damages  for  tha 
iestructlon  of  a  dwelling  seventy-seven  feet  distant  from  the 
railroad,  where  it  was  shown  that  sparks  were  seen  flying  from 
engines  to  a  distance  of  more  than  fifty  yards,  and  fences  and 
fields  were  set  on  fire  in  several  places,  about  the  same  tima 
and  at  considerable  distance  from  the  road,  the  question  o^ 
negligenoe,  it  was  held,  should  have  been  submitted  to  the 
jury.    Although  the  company  gave  evidence  to  the  effect  that 
their  engines  were  in  good  order,  and  were  all  provided  with 
good  spark-arresters,  the  unusual  distance  to  which  the  sparks 
were  borne,  and  the  numerous  fires  they  created,  were  held  to 
be  such  evidence  to  the  contrary  effect  as  to  have  carried  the 
case  to  the  jury:  HuyeU  t.  Philadelphia  etc  R.  R.  Co.,  28  ?9^ 
Bt  873. 

Where  the  injury  complained  of  is  shown  to  have  been 
oaused,  or  in  the  nature  of  the  case  could  only  have  beea 
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^sausedy  by  eparka  from  an  6DgiM  whfob  it  known  And  kideDli' 
fied,  the  eTidanoe  shoaU  ba  oonflnad  to  ttia  oandicioti  of  UhA 
angine,  ita  managemanti  and  ita  praotical  oparatioiu    Svldenae 
lending  to  prova  defaota  io  othar  anginas  of  tbo  oompan  j  m 
irrelevant,  and  aboold  ba  axolnded:  Erie  Ry  Co.  ▼•  IMcter^  78 
Pa.  St  298.    In  the  aaae  oited,  tha  honaa  of  the  plaintiff;  which 
atood  near  tha  iraok  of  tha  defendant'a  railroad,  waa  destrojed 
by  fire  <m  tha  6th  of  March,  1872.    Tha  plaintiff  alleged  thai 
the  fira  originated  from  aparka  thrown  from  looomotiTe-engLna 
No.  458,  belonging  to  the  defandanta,  whioh  paaaed  his  hooaa 
abont  tha  time  tha  fire  eommanced,  and  that  the  throwing  of 
tha  aparka  waa  from  tha  negligence  of  the  defendants  in  not 
haying  their  apparatus  in  proper  order.    Mr.  Jnatice  Gordooi 
in  tha  opinion  of  tha  court,  aaya:  *'  It  appeara  from  the  eri- 
dance,  and  it  waa  conceded  in  the  argument,  that  the  only 
locomotiye  that  could  have  fired  the  premiaea  in  queation  waa 
that  numbered  468,  in  charge  of  Alfred  Carpenter  aa  engineer. 
It  foUowa,  therefore,  that  the  condition  of  this  engine  and  ita 
management  were  all  that  were  legitimately  before  the  eoort 
If  it  waa  properly  constructed  aa  to  ita  ftirnace  and  amoke- 
atack,  and  waa  furnished  with  a  spark-arresting  grate  of  tha 
proper  character,  the  company  would  not  be  liable,  though  tha 
building  were  burned  by  fire  accidentally  issuing  fi!om  it: 
Lackawanna  etc.  R.  R,  Co.  y.  Doak,  62  Pa.  St.  379;  91  Am.  Dec. 
166.    If,  then,  this  engine  was  in  a  proper  condition,  it  mat- 
tered not  that  eyery  other  engine  owned  by  the  company  waa 
without  the  proper  appliances  for  preyenting  the  ejection  of 
coals  and  sparks.    On  the  other  hand,  if  this  engine  waa  dan« 
gerous  in  this  respect,  it  was  of  no  consequence  that  all  othera 
upon  the  road  were  safe.    Such  being  the  case,  it  ia  manifest 
that  all  eyi  Jence  going  to  proye  defects  in  engines  belonging  to 
this  company,  other  than  the  one  alleged  to  haye  produced  the 
injury  complained  of,  waa  irreleyant  to  the  issue  pending,  and 
ahould  haye  been  excluded.^ 

So  in  Albeti  y.  Northern  Cent  Ky  Co.,  98  Pa.  St  816,  where 
it  appeared  that  the  plaintiff's  loss,  if  indeed  it  was  cauaed  at 
all  by  the  defendant's  negligence,  was  attributable  entirely  to 
the  escape  of  sparks  at  a  particular  time  from  one  of  two  par- 
ticular engines,  both  of  which  were  indentified,  eyidence  waa 
held  inadmissible  on  the  part  of  the  plaintiff,  in  order  to  prove 
defendant'a  negligence,  to  the  effect  that  sparks  of  unusual 
size  had  been  emitted  for  some  time  prior  to  the  fire  by  defend- 
ant's engines  generally.    *^Thj  eyidence  beloWj"  said  our 
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'brother  Pazton  in  that  case,  **  establiftbed  the  fact,  that  ilT  <ht 

plaintiff'a  property  was  destroyed  by  ire  oommunicated  hf 

<iefendant'B  loeomotive,  it  was  doae  by  engine  No.  21  or  engine 

27o.  126^  and  by  no  otfaere.    Henoe  it  is  entirely  elear  that  eri- 

-denoe  that  other  engines,  npon  some  other  day,  threw  ont  an 

mousnal  amount  of  large  sparks  and  live  ooals  was  imma- 

^erialy  and  if  received,  oould  only  have  confused  and  might 

have  misled  the  jury;  nor  would  it  have  been  evidence  to  show 

that  the  spark-arresters  on  engines  21  and  126  were  out  of 

order/'    That  is  to  say,  for  the  last  sentence  is  perhaps  a  little 

obscure,  the  fact  that  other  engines,  at  other  times,  threw  out 

ao  unusual  amount  of  large  sparks  and  live  coals  would  not 

have  been  evidence  to  show  that  the  spark-arresters  on  engines 

21  and  126  were  out  of  order.    To  the  same  effeot  is  Jewning$ 

T.  Penngylvania  Co.^  98  Pa.  Si  840;  Annapolis  ete.  R.  R.  Co.  v. 

Oanttf  39  Md.  124;  and  other  oases  that  might  be  dted. 

Of  course  the  inquiry  in  all  such  cases  is  as  to  the  existence 
or  condition  of  the  spark-arrester  at  the  precise  time  of  the 
injury;  but  in  order  to  make  this  practicable  by  proof  that  it 
was  defective,  or  threw  out  sparks  of  unusual  sise,  a  reasonable 
latitude  must  be  allowed  to  show  its  management  and  opera- 
tion both  before  and  after.  The  evidence,  however,  must  be 
confined  to  its  operation  at  or  about  the  time  of  the  occurrence. 
In  PhUaMphia  tU.  R.  R.  Co.  v.  SchulU,  98  Pa.  Bt  844,  it  was 
shown  that  every  day  for  two  weeks  a  particular  engine  had 
been  observed  to  throw  out  quantities  of  unusually  large 
sparks,  and  had  fired  property  along  the  line  of  tiie  railroad. 
In  Athert  v.  NoHhem  Cent.  B?y  Oo.^  98  Pa.  St.  816,  it  was 
shown  tliat  both  engines  then  in  question  had  done  this  for 
some  time  before  the  oocnrrence.  To  the  same  eflbct,  also,  is 
LMgh  Vol.  R.  R.  Co.  v.  MeK$en,  90  Pa.  St.  122;  85  Am.  Rep. 
644  Testimony  tending  to  show  that  other  fires  were  set  by 
the  same  engine  about  the  same  tin>e,  however,  Is  the  proper 
rule,  and  is  undoubtedly  competent:  Boyee  v.  Oheihiro  R.  R. 
Co.,  48  N.  H.  627;  Orand  Tnmk  JK.  A.  Go.  v.  Rukardion,  91 
U.8.4S4. 

But  when  the  loss  or  injury  is  shown  to  have  been  cansedi 
or  according  to  the  proof  may  have  been  caused,  by  sparks 
from  an  engine  unknown  and  unidentified,  or  by  one  of  several 
engines,  some  of  which  are  unknown  and  unidentified,  then 
the  rule  of  evidence  is  necessarily  somewhat  enlarged.  The 
burden  of  proof  in  all  such  cases,  in  the  first  instance,  is  upon 
the  plaintiff  to  show  that  the  fire  in  question  was  communis 
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Mted  from  the  de&ndAat's  w^gtom.  ''It  devolTOB  upon  ll» 
plaintiff  to  prore  bj  a  {Nreponderaooe  of  tlie  OTidonoe  that  thi 
fire  was  communicated  by  aparke  <Nr  oindora  bom  the  imflwi^ 
engines.  It  need  not  be  shown  that  any  partieolar  Migiiie  «aa 
at  fanlt,  bat  it  will  be  saffident  if  the  fire  is  piOTed  to  hmv* 
been  set  by  any  engine  passing  oyer  defendant's  raHwrny^  mad 
the  evidence  may  be  wholly  circumstantial;  as,  firsts  that  it 
was  possible  for  fire  to  reach  the  plaintiff's  property  fix>ni  the 
defendant's  engines;  and  second^  bLCta  tending  to  show  thai 
it  probably  originated  from  that  cause,  and  from  no  othor  '':  S 
Am.  ft  Bng.  Bncy.  of  LaW|  7. 

And  although  the  rule  is  otherwise  in  England  and  in  nuuiy 
of  the  states,  in  Pennsylvania,  as  we  have  said,  the  additioiial 
burden  is  upon  the  plaintiff  to  prove  negligence  in  the  eoo- 
struction  or  management  of  the  engine.    It  is  not  required 
that  the  fact  be  established  by  direct  or  positive  proof;  like 
any  other  fact,  it  may  be  established  by  circumstantial  evi- 
dence; and  on  account  of  the  great  difficulty  in  proving  negli* 
gence  in  such  cases,  any  proper  evidence  from  which  negligenoe 
may  be  inferred  is  sufficient  to  throw  the  burden  on  the  defend- 
ant.   ^*  A  slight  presumption  of  negligence,  however,  raised  by 
the  plaintiff's  case,"  says  Mr.  Wharton  in  his  Law  of  Evidence^ 
sec.  871,  *'  is  sufficient  to  throw  the  burden  of  disproving  neg- 
ligence on  the  defendant    It  is  a  mistake,  as  has  been  ela^ 
where  shown,  to  suppose  that  negligence  can  be  only  proved 
by  positive  and  affirmatory  evidence.    There  may  be  no  direct 
proofs  of  negligence,  yet  the  way  in  which  an  injury  is  done 
may  be  such  that  negligence  is  the  most  probable  hypothesis 
by  which  it  can  be  explained;  and  when  this  is  so,  the  defend* 
ant  must  disprove  negligence  by  showing  that  he  exercised 
care."    In  Thompson  on  Negligence,  159,  it  is  said:   ''The 
business  of  running  railroad  trains  suggests  a  unity  of  man-> 
agementy  and  a  general  similarity  in  the  construction  of  the 
engines.    For  this  reason,  and  on  account  of  the  difficulty  of 
proving  negligence  in  these  cases,  as  before  pointed  out|  the 
admission  of  evidence  as  to  other  and  distinct  fires  from  the 
one  alleged  to  have  caused  the  injury  is  permitted.    The  rule 
is  adopted  in  England,  and  prevails.in  all  the  states,*  with  one» 
or  possibly  two,  exceptions.    More  particularly,  it  may  be 
Stated  as  follows:  That  in  actions  for  damages  caused  by  the 
negligent  escape  of  fire  from  locomotive-engines,  it  is  compe- 
tent for  the  plaintiff  to  show  that,  about  the  time  when  the 
fire  in  question  happened,  the  trains  which  the  company  wert 
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running  past  the  location  of  the  fire  were  so  managed,  in  re* 
•pect  to  their  furnaces,  as  to  be  likely  to  set  on  fire  objects  in 
tbe  poBition  of  the  property  burned,  or  to  show  the  emission 
of  sparks  or  ignited  matter  firom  other  engines  of  the  defend* 
ant  passing  the  spot  upon  other  occasions,  either  before  or  after 
the  damage  occurred,  without  showing  that  they  were  under 
the  charge  of  the  same  driver,  or  were  of  the  same  construction 
as  the  one  occasioning  the  damage."    The  rule  is  more  pre- 
dsely  stated  in  Shearman  and  Bedfield  on  Negligence,  sec. 
875,  as  follows:  **When  the  particular  engine  which  caused 
the  ftre  cannot  be  fully  identified,  evidence  that  sparks  and 
burning  coals  were  frequently  dropped  by  engines  passing  on 
the  same  road  upon  previous  occasions  is  relevant  and  com- 
petent to  show  habitual  negligence,  and  to  make  it  probable 
that  the  plaintiff's  injury  proceeded  from  the  same  quarter. 
If  the  engine  which  emitted  the  fire  is  identified,  then  evi- 
•   dence  on  either  side  as  to  the  condition  of  other  engines,  and 
of  their  causing  fires,  has  been  held  irrelevant,  but  not  so  if  it 
is  not  fully  identified." 

In  oar  own  case  of  Pennsylvania  R.  R.  Co,  v.  Siranahanj  79 
Pa.  St.  405,  the  evidence  was,  that  between  two  and  three 
o'clock  in  the  afternoon,  the  plaintiff's  barn,  which  was  about 
150  feet  from  the  railroad,  was  discovered  to  be  on  fire.    Two 
trains  had  passed  about  noon.    The  fire  appeared  to  have 
commenced  at  the  fence  on  the  road,  and  burned  over  the 
field  to  the  bam.    The  sparks  falling  set  fire  in  many  other 
places  along  the  road.    The  engine  from  which  the  sparks 
were  alleged  to  have  been  thrown  was  unknown  and  uniden- 
tified, and  the  plaintiff  proposed  to  show  by  a  witness,  who 
lived  nineteen  miles  distant  on  the  line  of  the  railroad,  the 
extent  to  which  the  locomotives  on  that  road  going  east,  on 
or  about  the  time  of  the  occurrence,  threw  sparks  from  the 
smoke-stacka    The  testimony  was  admitted.     The  witness 
testified  that  it  was  ^a  common  occurrence  for  the  engines  to 
throw  sparks,  and  set  fire  for  rods  from  the  railroad  track; 
they  were  from  a  pea  to  a  walnut  in  sise;  it  appeared  worse 
sometimes  than  others;   they  were  usually  freight  trains; 
sometimes  passenger  trains,"  etc.    The  admission  of  this  te^ 
timony  was  assigned  for  error  here.    In  a  per  curiam  opinion 
this  court  said:  '^  This  was  not  a  case  where  a  certain  engine 
had  thrown  out  the  sparks  which  set  fire  to  plaintiff's  barn; 
but  it  was  where  the  engine  was  unknown,  yet  the  cause  of 
the  fire  was  clearly  traced  to  the  railroad  track,  and  left  the 
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Miof  that  aome  one  ot  the  engines  of  the  defendant  had 
emitted  the  eoala  whieh  eet  the  barn  on  fire.    It  therefore  be- 
eame  oeeeoiary  to  eetaUish  the  faet  by  sach  proof  as  rendered 
the  belief  a  oertain  fact.    This  could  be  done,  not  by  the  i^oaf 
that  a  oertain  engine  emitted  the  eparks  inceseantlj;  for  nam 
constat  that  this  particular  engine  had  passed  the  plaintiflTs 
premises  that  day.     Hence  it  was  necessary  to  permit  the 
party  to  show  that  the  emitting  of  coals  and  sparks  in  unusual 
quantities  was  frequent,  and  permitted  to  be  done  by  a  nuia- 
W  of  engines."    In  Oowen  r.  QUiser^  Penn.  Sup.  Ci.,  Apr. 
12,  1886,  8  Cent.  Rep.  109,  the  action  was  for  damages  for  the 
destruction  by  fire  of  the  plaintiff's  rags,  which  were  scattered 
in  a  field  adjoining  the  defendant's  road.    The  allegation  was, 
that  they  were  set  on  fire  by  sparks  from  the  defendant's  en- 
gines, but  it  was  not  known  by  what  engine.    The  offer  made 
was  as  follows:  To  show  that  several  engines  on  this  road  bad 
ineuffident  spark-catchers;  that  the  engines  of  thie  road  had 
repeatedly  set  fire  to  property  and  to  yegetatioa  along  thai 
part  of  the  track,  rery  shortly  before  and  very  shortly  SLfter 
this  occurrence;  that  sparks  as  large  as  a  hickory  nut  escaped 
in  large  quantities  from  tiie  engines,  causing  these  fires;  that 
after  this  fire,  what  remained  of  the  rags,  and  what  was  saved, 
were  spread  on  the  field  and  watched  day  and  nighti  and  thai 
they  were  set  on  fire  repeatedly  by  the  engines  passing  on  this 
road.    This  offer  was  received  to  show  by  oircumstantial  evi« 
denoe  that  the  damage  was  done  by  some  engine  with  an 
iasufficie&t  spark-arrester.    The  jury  were  to  infer  from  the 
£sot  that  many  of  the  company's  engines,  about  the  time  of 
this  occurrence,  shortly  before  and  shortly  after,  emitted 
sparks  of  unusual  sise  and  quantity,  that  they  were  wiUiout 
sufficient  spark«arresters;  and  that,  upon  oonsideration  of  aU 
the  evidence,  the  injury  complained  of  resulted  from  some  one 
of  tiie  engines  thus  imperfectly  constructed.    The  offer  was 
subsequently  enlarged  by  adding  to  it  a  proposition  to  prove^ 
not  that  the  whole  number  of  defendant's  engines  were  defect* 
ive,  but  that  the  defendant  habitually  used  engines  with  defect- 
ive spark-arresters.    The  offer,  as  a  whole,  was  admitted,  and 
in  this  court  was  assigned  for  error.    In  a  per  euriam  opinion, 
this  court  held  that  there  was  no  error  in  the  admission  of 
this  offer.    In  Penneylvania  R.  R.  Co.  v.  Page^  Penn.  Sup.  Ct, 
Feb.  20,  1888,  21  Week.  Not.  52,  the  action  was  for  burning  the 
plaintiff's  barn,  150  feet  distant  from  the  track.    The  evidence 
was,  that  the  company's  trains  had  passed  the  barn  shortly 
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bnke  otiti  emitting  cindere,  smoke,  and  tmall 

«p«rto  aboat  fbe  tiis  et  a  pea.    There  waa  no  eiddence,  direct 

or  oireniiHitatitial,  to  jastfiy  tbo  jmyia  flndtng  thai  tbo  sparks 

iroTe  of  any  largor  also.    It  was  farther  ahoim  that  the  wind 

was  blowing  from  the  track  towards  the  bam,  and  that  sparks 

luid  baen  known  to  have  been  blown  that  dietanoe.    It  was 

not  shown  fhat  anj  spark-arrester  in  use  woold  effectaally 

pterent  tha  emission  of  sparks  <rf  this  size.    Whilst  the  evi« 

danca  was,  perhaps,  sufficient  to  satisfy  the  jnry  that  sparks 

from  tha  angine  had  caused  the  fire,  there  was  no  proof  of  any 

delbct  in  the  spark-arresters;  on  the  contrary,  it  was  shown 

thay  wara  in  perfect  condition.    There  was  therefore  no  proof 

af  nagligenoe  or  mismanagement;  and  it  was  upon  this  ground 

that  wa  said  it  would  hare  been  the  duty  of  the  court  below, 

tf  a  proper  request  had  been  made,  to  instruct  the  jury  to  find 

a  Tordiot  for  the  defendant. 

The  same  rule  of  evidence  Is  announced  in  Grand  TVunk 
R.  R.  Ocr.  SiehardBon,  91  U.  8.  454.    The  saw-mill,  etc.,  of 
Richardson,  the  plaintiff,  was  burned  on  the  seventh  of  June, 
1870.     Tha  evidence  tended  to  show  that  the  fire  was  com- 
municated from  one  of  two  engines  belonging  to  the  company; 
the  first,  drawing  a  passenger-train  westerly,  passing  the  mill 
about  half-past  one  o^dock  in  the  afternoon;  the  other,  dipaw- 
ing  a  freight  train  easterly,  passing  it  about  four  o'clock  the 
same  afternoon.    One  half  to  three  fourths  ot  an  hour  after 
the  last-mentioned  train  passed  by  the  mill,  the  fire  was  dis- 
covered burning  on  the  westerly  end  of  a  covered  railroad 
bridge,  from  which  it  was  communicated  to  the  saw-milL    The 
evidence  of  the  plaintiff  in  error  tended  to  show  that  the  fire 
waa  not  communicated  by  either  of  the  engines  complained  of^ 
but,  on  the  contrary,  from  a  constant  fire  at  the  end  of 
the  tramway,  about  163  feet  down  the  stream,  on  the  same 
bank  of  the  river,  maintained  at  the  westerly  end  of  the 
railroad  bridge  for  the  purpose  of  burning  edgings,  stickings, 
slabs,  and  other  waste .  material  from  the  saw-milL    After 
the  company  bad  rested  its  case,  Richardson  was  allowed 
to  prove  that  at  various  times  during  the  same  summer,  be- 
ifcre  this  fire  occurred,  some  of  the  company's  locomotives, 
in  an  unusal  manner,  scattered  fire  in  passing  the  mill 
and  bridge,  without  showing  either  that  those  which  it  was 
claimed  communicated  the  fire  in  question  were  among  the 
number,  or  that  they  were  similar  in  their  make,  state  of  ia« 
Pftir,  or  management  to  said  locomotives.    The  engine?  were 
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unknoif  D  and  unidentified.  Mr.  Juetioe  Strong,  in  mHng  upon 
this,  question,  said:  ^The  third  assignment  of  error  ifl,  thaft  tba 
plaintiff  was  allowed  to  prove,  notwithstanding  objeotioii  bj 
the  defendant,  that  at  rarious  times  during  the  same  sami 
before  the  fire  occurred,  some  of  defendant's  locomotives 
tered  fire  when  coming  past  the  mill  and  bridge,  witiioat 
showing  that  either  of  those  which  the  plaintiff  olaimed 
municated  the  fire  was  among  the  number,  and  without 
ing  that  the  locomotives  were  similar  in  their  make,  tbeir 
state  of  repair,  or  management  to  those  claimed  to  have  caased 
the  fire  complained  of.  The  evidence  was  admitted  after 
defendant's  case  had  closed.  But  whether  it  was  strictlj 
butting  or  not,  if  it  tended  to  prove  the  plaintiff's  ease  its 
mission  as  rebutting  was  within  the  discretion  of  the  eoari 
below,  and  not  reviewable  here.  The  question,  therefore^  io^ 
whether  it  tended  in  any  degree-  to  show  that  the  burning  of 
the  bridge,  and  the  consequent  destruction  of  the  plaintiff's 
property,  were  caused  by  any  of  defendant's  locomotives.  The 
question  has  often  been  considered  by  the  courts  in  this  coun- 
try  and  in  England,  and  such  evidence  has,  we  think,  been 
generally  held  admissible,  as  tending  to  prove  the  possibilitjr 
and  the  consequent  probability  that  some  locomotive  caused 
the  fire,  and  as  tending  to  show  a  negligent  habit  of  the  offi- 
cers and  agents  of  the  railroad  company";  citing  Piggoi  t. 
Eastern  R.  R.  Co.y  8  Man.  G.  A.  S.  229;  Sheldon  v.  Hudson  River 
R.  R.  Co.,  14  N.  Y.  218;  67  Am.  Dec.  155;  FiM  v.  New  Twl 
Cent.  R.  R.  Co.,  82  N.  Y.  839;  Webb  v.  Rome  eU.  R.  R.  Oo^  49 
N.  Y.  420;  10  Am.  Rep.  889;  CleavOand  v.  Grand  Trunk  R.  R. 
Co.,  42  Vt  4^9;  Illinoia  Cent  R.  R.  Co.  v.  McCleUand,  42  HL 
858;  Smith  v.  Old  Colony  etc.  R.  R.  Co.,  10  R.  L  22;  Longeh 
baugh  V.  Virginia  City  etc.  R.  R.  Co.,  9  Nev.  271. 

In  Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  67 
Am.  Dec.  155,  the  plaintiff  gave  evidence  which  tended  to 
show  that  the  engines  used  by  the  defendant  lacked  some 
apparatus  which  was  in  use  upon  some  other  locomotive- 
engines,  and  which  rendered  the  latter  less  liable  to  oom- 
municate  fire  to  substances  at  the  side  of  the  road  than 
those  which  were  without  that  apparatus;  that  shortly  before 
the  fire,  sparks  and  fire  had  been  thrown  from  the  engines 
used  by  the  defendant  in  running  its  trains  through  the 
witness's  premises,  a  greater  distance  than  this  building 
stood  from  the  track  of  the  railroad;  and  that  he  had  picked 
up  from 'the  track,  after  the  passage  of  trains,  lighted  coals 
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more   than    two  inches  in  length.    It  was  argued  by  the, 
defendant's  coanBel  that  the  evidence  was  too  remote  and  in- 
definite; that  it  did  not  refer  to  any  particular  engine,  etc. 
Chief  Justice  Denio,  in  delivering  the  opinion  of  the  conrtp 
said:    ^^This  argument  is  not  without  force,  but  at  the  same 
time  I  think  it  is  met  by  the  peculiar  circumstances  of  this 
ease.     These  engines  ran  night  and  day,  and  with  such  speed 
that  no  particular  note  can  be  taken  of  them  as  they  pass. 
Moreover,  there  is  such  a  general  resemblance  among  them 
that  a  stranger  to  the  business  cannot  readily  distinguish  one 
from  another.    It  will  therefore  generally  happen  that  when 
the  property  of  a  person  is  set  on  fire  by  an  engine,  the  owner, 
though  he  may  be  perfectly  satisfied  that  it  was  caused  by  an 
engine,  and  may  be  able  to  show  facts  sufficient,  legitimately, 
to  establish  it,  yet  he  may  be  utterly  ignorant  what  particular 
engine  did  the  mischief.    It  would  be  practically  quite  im- 
possible, by  any  inquiries,  to  find  out  the  offending  engine,  for 
a  large  proportion  of  those  owned  by  the  company  are  con- 
stantly in  rapid  motion.    The  business  of  running  the  trains 
on  a  railroad  supposes  a  unity  of  management,  and  a  general 
similarity  in  the  fashion  of  the  engines  and  the  character  of 
operation.    I  think,  therefore,  it  is  competent  prima /oiHe  evi* 
dence  for  a  person,  seeking  to  establish  the  responsibility  of 
the  company  for  a  burning  upon  the  track  of  the  road,  after 
refuting  every  other  probable  cause  of  the  fire,  to  show  that 
about  the  time  when  it  happened,  the  trains  which  the  com- 
pany was  running  past  the  location  of  the  fire  were  so  man- 
aged in  respect  to  the  furnaces  as  to  be  likely  to  set  on  fire 
objects  not  more  remote  than  the  property  burned.    It  is  pre- 
sumed to  be  in  the  power  of  the  company,  which  is  intimately 
related  with  all  its  engineers  and  conductors,  to  controvert  the 
fact  sworn  to  if  it  is  untrue,  or  if  true  in  a  particular  instance, 
that  it  was  not  so  in  respect  to  the  engines  which  passed  the 
place  at  a  particular  time  before  the  occurrence  of  the  fire.. 
The  effect  of  the  evidence  would  only  be  to  shift  the  onuf  pro- 
handi  upon  the  company,  and  that,  under  the  drcumstanoes 
of  this  case,  seems  to  me  to  be  unavoidable.'' 

We  may  also  refer  to  the  case  of  Koontn  v.  Oregon  Bfy  dt 
Ifav.  Oo.^  20  Or.  8,  which  was  an  action  to  recover  damages  for 
the  destruction  of  plaintiff's  mill  by  fire  falling  from  one  of 
defendant's  locomotives.  What  particular  engine  this  was 
the  evidence  did  not  disclose,  nor  was  the  plaintiff  able  to  as- 
certain or  make  proof  of  its  identification  from  other  engines 
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of  the  company;  but  to  itrengthan  the  inteeiice  that 
iDg  of  the  mill  originated  ia  sparka  freia  this  eogiiie^  and  ta 
show  habitual  negligence  of  the  offieera  and  agents  of  the  rail- 
road company,  he  introduced  evidence  to  show  that  othar 
engines,  of  like  appearance  and  eonstruction,  frequently  aeat- 
tered  fire  in  large  quantities,  and  set  other  fires  along  the 
track,  prior  and  subsequent  to  the  burning  complained  oL 
Mr.  Justice  Lord,  in  delivering  the  opinion  of  the  court,  said: 
'*  On  account  of  this  difficulty  of  identifying  a  passing  eDgioe^ 
especially  at  night-time,  so  as  to  make  direct  proof  of  such 
negligence,  and  also  for  the  reason,  as  stated  by  Mr.  Thomp- 
son, that  the  business  of  running  railroad  trains  suppoaes  a 
unity  of  management,  and  a  general  similarity  in  the  codp 
struction  of  engines,  the  admission  of  evidence  as  to  other  and 
distinct  fires  from  the  one  alleged  to  have  caused  the  iqjnrf 
is  permitted.    Nor  is  it  requisite  that  the  testimony  must  also 
show  that  the  engine  which  it  is  claimed  caused  the  fire  was 
one  of  those  which  had  previously  or  subsequently  scattered 
fire  along  defendant's  track,  but  it  is  enough,  as  was  shown, 
that  it  is  similar  in  appearance  and  construction,  and  under 
the  same  general  management.    Hence  it  is  quite  generally 
held  that  evidence  that  sparks  were  frequently  ejected  from 
passing  engines,  causing  fire  along  its  track,  on  other  coca* 
sions,  is  relevant  and  competent  to  show  habitual  negligence^ 
and  to  strengthen  and  sustain  the  inference  that  the  fire  origi» 
nated  from  the  cause  alleged.    As  the  plaintiff  must  prooeed 
with  his  evidence  in  tlie  first  instance,  the  fact  that  the  defend- 
ant may  be  able  to  prove  the  identity  of  the  engine  caanot 
have  the  effect  to  make  the  admission  of  such  evidence  error.** 

In  Fisld  V.  New  York  Cent.  R  R.  Co.,  32  N.  Y.  839,  the 
oourt,  in  speaking  of  this  quality  of  evidence,  says:  '*  At  sU 
events,  it  showed  that  a  practice  was  indulged  in  on  the  part 
of  the  company,  about  the  time  and  near  the  place,  which 
would  have  injured  the  plaintiff's  property,  rendering  it  prob- 
able, to  a  certain  degree,  that  the  injury  was  attributable  le 
that  cause." 

We  have  quoted  extensively  from  these  authorities  to  show 
that  the  rule  of  evidence  referred  to,  although,  perhaps,  com- 
paratively new  in  its  application  ia  Pennsylvania,  is  the  nda 
generally  recognized  in  this  country,  not  only  by  the  text- 
writers,  but  by  the  courts.  It  may  therefore  be  coasidered  as 
settled,  in  cases  of  this  kind,  where  the  offending  engine  is  not 
elearly  or  satisfactorily  identified,  that  it  is  oompetent  Cor  the 
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to  prove  that  the  defeB^ant's  locomotives  generallj^ 
many  of  them,  at  or  about  the  time  of  the  oceurrenoe,  threw 
sparks  of  unusual  size,  and  kindled  numerous  fires  upon  thai 
I>art  of  their  road,  to  sustain  or  strengthen  the  inference  that 
the  fire  originated  from  the  cause  alleged.  And  as  in  the  case 
at  har  it  is  not  definitely  ascertained  to  whioh  of  the  four  en* 
gines  this  fire  was  attributable^  three  of  them  being  unknown 
mad  unidentified,  we  cannot  see  how  testimony  of  this  charaor 
ter  oould  be  excluded. 

But  the  objective  point  of  the  inquiry  is  the  condition  of  the 
passing  engines  at  the  time  of  the  occurrence.  It  is  a  matter 
of  little  consequence  what  may  have  been  their  condition  ten 
jears  or  two  years  before  that;  for  the  precautions  against 
fize,  and  the  management  of  the  engines,  may  have  been 
greatly  changed  within  that  period.  It  does  not  foUow,  be- 
oause  the  company,  in  its  official  management,  may  have  been 
negligent  in  this  respect  at  a  time  so  remote,  that  it  still  re* 
mains  sa  The  habits  of  individuals  may,  in  some  sense,  be 
spoken  of  as  fixed  habits;  but  the  official  control  and  man- 
agement of  the  affairs  of  a  railroad  company,  as  well  as  the 
various  devices  used  as  precautions  against  danger,  are  liable 
to  frequent  and  radical  changes.  The  line  must  be  drawn 
eomewhersw  This  elass  of  testimony  is  exceptional  in  char- 
acter at  the  best,  and  is  only  admissible  because  the  ordinary 
sources  of  proof  are  inaccessible,  and  direct  evidence  imprao> 
tioaUe.  The  rule  should  not,  therefore,  be  carried  beyond  the 
necessity  which  j  ustifies  its  admission.  If  at  or  about  the  time 
when  fires  are  alleged  to  haye  been  set  by  locomotive  engines, 
unknown  by  number  or  other  means  of  identification,  the  com- 
pany is  shown  to  have  been  habitually  negligent  in  the  equip* 
ment  or  management  of  its  engines,  or  of  many  of  them,  this 
is  a  circumstance  to  be  considered  in  connection  with  others, 
not  only  in  determining  the  origin  of  the  fire,  but  in  deciding 
whether  or  not  the  company  was,  at  the  time,  in  this  as  in 
■lany  other  instances,  neglij^nt  in  failing  to  provide  suitable 
precautions  against  danger.  If  many  of  the  compahy's  en- 
gines, at  or  about  the  time,  are  without  sufficient  spark-arresters, 
and  frequent  fires  are  kindled  in  oonsequenoe,  it  may  well  be 
kifrrred,  in  view  of  the  effectual  character  of  mechanical  in- 
ventions of  this  kind,  not  only  that  the  fire  in  question  origi- 
nated from  this  oause^  but  that  it  occurred  from  the  habitual 
nagliganoe  of  the  oompany  in  failing  to  provide  sufficient 
ipark-arresters. 


•666         Hendxbson  «.  Philadelphia  rc.  B't  Ca    [Peim. 

Reasonable  latitude  must,  of  ooune,  be  allowed.  The  pur- 
pose  of  each  proofb  would  be  defeated  if  they  were  oonfined  to 
the  exact  or  precise  time  of  the  occurrence.  In  Stranahan's 
•case,  the  court  admitted  proof  of  the  extent  to  which  the  ▼»• 
rious  locomotives  of  the  company  threw  sparks  on  or  about 
the  9th  (6th)  of  November,  1867,  when  the  fire  occurred. 
In  Oowen  ▼.  Glaser^  Penn.  Sup.  Ct,  April  12,  1886,  8  Cent 
Rep.  109,  the  inquiry  was  as  to  sparks  thrown  and  fires  set 
▼ery  shortly  before  and  very  shortly  after  the  occurrence.  In 
Shddon  V.  HudBon  River  R  R.  Oo.^  14  N.  Y.  218,  67  Am.  Dea 
155,  the  inquiry  was  restricted  to  matters  occurring  about  the 
time  and  near  the  place  of  the  fire.  In  Koantn  ▼.  Oregon  Bfji 
&  Nav.  Co.j  20  Or.  8,  the  ofier  was  somewhat  more  extended 
in  its  effects,  but  we  are  of  opinion  that  the  rule  should  not  be 
given  greater  latitude  than  we  have  given  it. 

In  the  case  at  bar,  the  first  offer  received,  and  which  is  the 
ground  of  the  first  specification  of  error,  was  as  follows: 
*'  Plaintiffs  offer  to  prove  that  the  property  of  persons  along 
the  line  of  defendant's  road,  which  passed  the  property  of  the 
plaintiffs  destroyed  by  the  fire  in  question  on  August*  10, 1888^ 
and  within  twelve  miles  of  plaintiffs'  said  property,  was  re* 
peatedly  set  on  fire  by  unknown  and  unidentified  engines  of 
the  defendant,  and  that  the  sparks  causing  said  fires,  emitted 
by  the  said  engines,  exceeded  a  hickory  nut  in  sise,  to  be  ao* 
•companied  by  evidence  of  experts  showing  that  engines  throw- 
ing  sparks  of  the  sise  of  hickory  nuts  either  did  not  use  the 
most  approved  spark-arresters  in  general  use,  or  if  they  did, 
the  spark-arresters  used  were  permitted  to  become  defective 
and  out  of  repair,  or  were  negligently  managed  by  those  in 
oharge  of  them."  This  offer,  it  will  be  seen,  was  wholly  with- 
out limit  as  to  time.  The  testimony  received  under  it  was, 
in  some  instances,  confined  to  two  or  three  months,  in  some  to 
six  months,  and  in  some  the  testimony  was  general,  and  in 
such  form  as  not  to  indicate  to  what  period  of  time  it  referred. 
The  second  offer  was,  *'to  prove  that  many  of  the  locomotive 
engines  6f  the  defendant,  whioh  they  cannot  identify  and  which 
passed  the  plaintiff's  mill  fireqnently  during  a  period  of  six 
months  preceding  the  fire,  habitually  threw  sparks  of  the  sise  of 
a  hickory  nut,  or  larger,"  etc.  We  are  of  opinion  that  the  ad- 
mission of  these  offers  was  error.  The  examination  should  be 
confined  to  the  negligent  operation  of  the  engines  of  the  com* 
pany  at  or  about  the  time  of  the  fire,  with  such  reasonable  lat* 
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Itnde,  before  and  after  the  ooonrrenoey  as  ia  suffioleiit  to  enable 
such  prooft  to  be  practicable. 

What  baa  been  said  diBposee  of  the  first,  second,  and  third 
msflis^nments  of  error.  The  remaining  assignments  are  with* 
out  merit,  and  are  dismissed. 

The  judgment  is  reversed,  and  a  ten%r§  fadoB  d§  note 
awarded. 

Rati jmABs — Liamlut  ei;  iob  Tna  vbok  Bmuvb  or  SPAtxs— Bo» 

»m  OF  PftooF.  —In  otdar  to  reeoTar  for  Umo  by  firo  from  tho  OMipo  ol 

■pMrko  from  an  engino  oqnippod  with  tho  moot  ofiboitTO  applianoot  to  prawii 

the  eooapo  of  fire»  tho  bnrden  of  proof  io  upon  the  plaintiff  to  dearly  estab* 

liflh  tho  nogligenee  of  the  railroad  oompany:  Meffer  ▼.  TUMmrg  0k.  B.  R* 

OiK^  41  La.  Ann.  SSO;  17  Am.  St  Rep.  406^  and  note.    Trora  tho  isot  that 

»  tire  ia  atarted  by  aparka  from  tho  ohimnoy  of  a  locomotiTeb  no  preeomp- 

iion  arisea  that  the  oompany  owning  tho  looomotive  wai  negligent  in  ita  oper» 

ntion:  Bernard  v.  Bkhmond  etc  B.  B.  Co.,  85  Va.  792;  17  Am.  St  Rep.  lOS 

And  note;  note  to  LaM  ▼•  Bcdhnad,  18  Am.  81  Rep.  572^  where  the  caaet  are 

eoUootod. 

RanRoaos— -  LiABmrr  iob  Fbb — Spabk- AeBssraM — HBOuoBiroB.  ^ 
It  ia  OTidenoe  of  nogligenee  for  a  railroad  oompany  to  mn  an  engine  withool 
an  appliaaoe  on  the  amoke-ataok  to  arrest  aparka  when  fire  is  thereby  oom 
mnnicated  to  adjoining  property:  Bedell  ▼.  Long  Inland  B.  i?.  Co.,  44  N.  Y« 
S87;  4  Am.  Rep.  688;  Stdnweig  r.  Brie  ify»  48  K.  7.  123;  3  Amu  Rep.  078| 
Jadcton  ▼.  Okioago  eCe,  B^jf  Oo.t  81  Iowa,  176;  7  Am.  Rep.  120,  and  note» 
Ladbawtmm  ete.B.B.Oo,  ▼.  Doak^  52  Pa.  8t  379;  91  Am.  Dea  166,  and  note. 
Proof  that  a  fire  originated  from  aparka  omitted  from  a  looomotive  raiaea  a 
preeamption  of  negligenoe  oonaietiag  in  a  defect  in  the  oonatrnction  of  the 
looomotive,  or  want  of  care  in  ita  management,  and  easts  npon  the  oompanj 
«ie  burden  of  rebutting  its  LmrimrUk  Me.B.AOxw.  B/tm.  SS  AUl  407}  7 
St  Repw  66^  and  notsw 
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pABTHiBaaiP— Sbrlbiibmt  or  Aooount^  JuBiSDionoir.  —The  eenrt  el 
oommoQ  pleas  haa  exolosiTe  jurisdiotion  to  entertain  a  biU  for  tho  settle* 
ment  of  a  partnership  acoonnt  after  tho  death  of  one  of  tho  partnera. 

JUDOMBRTB  »  BQVnT  — RSS  JVDKSATA  —  DlBMiaSAL  ov  Bn.u  —  A  final  dSi 
sree  in  equity  dismissing  a  bill  npon  ita  merit%  without  a  stipulatUn 
■gainst  piejndioe,  is  a  bar  to  another  bill  between  the  same  parties  upoa 
tho  same  matter  in  another  oourt.  Suoh  order  of  dismissal  is  a  bar  only 
when  the  court  has  determined  that  the  plaintiff  has  no  title  to  the  relief 
•ought  by  his  bill. 

Bbi  JuDioATA — DmassAXior  Bill— JvBiSDionov. — Where  a  bOl  in  eqni^ 
is  dismissed  for  want  of  jurisdiotion,  the  dismissal  is  not  upon  the  merits 
aod  is  not  a  bar  to  another  action  between  the  same  parties  for  tho  same 
cause,  although  the  action  of  the  court  in  dismissing  the  bill 
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Ama$  Briggs  and  A.  M.  BMer^  for  the  appellee. 

Olabk,  J.    This  bill  ie  fbr  an  aoeoani  ot  the  fine  cT  G.  B. 


and  Q.  A.  Miller.    The  partnership  wae  formed  ki  N 
187S,  and  continued  until  the  decease  of  Cbarka  B.  Miller, 
who  died  November  18,  1884.    Orace  M.  CoffmaQ  is  the 
▼iving  executrix  of  hie  last  will  and  testament.    O.  A.  MiU< 
the  sunrlving  partner,  died  January  12, 1888,  and  letten 
tamentary  on  bis  will  were  Issued  to  W.  W.  Weigley. 

No  settlement  of  the  partnership  affairs  was  had  in  the  lil^ 
time  of  Charlee  B.  Miller.    After  his  death,  bowcTer,  George 
A.  Miller,  the  surviving  partner,  filed  his  bill  for  an  account 
tn  the  court  of  common  pleas  No.  8,  of  Philadelphia,  setting 
forth  that  at  the  death  of  said  Charles  B.  Miller  the  dear 
profits  amounted  to  a  sum  not  less  than  $35,000,  which  should 
be  equally  divided,  and  that  the  said  Charles  B.  Miller  at  bis 
decease  had  in  his  hands  the  sum  of  $16,000.61,  which  was 
due  and  owin^  to  him;  that  no  settlement  had  jet  been  made; 
and  therefore  praying  for  an  account    To  this  bill  the  defend* 
ant  demurred,  filing  inter  alia  the  following  grounds  of  de- 
murrer: 1.  The  defendant  is  but  a  trustee,  and  has  no  inteiest 
h)  the  carpUB  of  the  estate;  8.  As  surviving  partner  of  the  al- 
leged copartnership  of  C.  B.  and  G.  A.  Miller,  it  is  the  plaintiff's 
duty  to  convert  the  corpartnership  assets  into  money,  to  pay 
all  the  debts  of  the  copartnership,  to  account  to  the  repreeente- 
tives  of  the  estate  of  the  deceased  partner,  and  to  show  that 
he  is  a  creditor  partner  of  said  firm,  before  any  procedure 
calling  on  the  testator's  estate  to  make  answer  to  his  alleged 
claim;  4  The  said  bill  does  not  allege  or  show  that  the  assets 
of  said  copartnership  will  not  pay  the  debts  thereof^  and  also 
what  may  be  due,  if  anything,  to  the  plaintiff.    At  the  hear- 
ing,  the  president  judge,  Ludlow,  said:  *'The  bill  does  net 
show  that  an  account  of  the  partnership  business  has  I)een 
etated  by  the  plaintiff.    It  is  his  duty,  as  surviving  partner, 
to  settle  the  business,  and  to  account  to  the  estate  of  his  de- 
ceased partner.     If  it  is  found  that  there  is  a  balance  due  to 
himself,  the  orphans*  court  has  jurisdiction  to  allow  his  claim 
out  of  the  estate  of  the  decedent.''    The  court  was  of  opinion 
that  the  bill  was  fatally  defective,  and  the  demurrer  was  sos- 
tained,  and  the  bill  dismissed  without  prejudice. 

The  surviving  partner^  as  he  alleges,  thereupon  settled  up 
the  outstanding  accounts,  and  prepared  a  statement  of  the 
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affairs  of  the  firm,  wbieh  nhibited  «q  ladebtednow  to  him  ol 
$16,000.61  by  the  esUto  of  Charles  B.  MiUar.  deceased.  Thk 
claim  he  presented  to  the  exeoiitrix  of  the  estate  of  Charles 
B.  If  iller,  deceased,  who  refused  to  pay  the  same.  He  then, 
oa  the  8th  of  January,  18S6,  filed  in  the  oommon  pleas  No.  1, 
of  Philadelphia,  a  second  bill  for  an  aoooant,  to  which  the 
defendant  again  demurred,  and  as  cause  for  demurrer  assigned 
the  want  of  jurisdiction  in  the  common  pleas  to  give  the  re* 
lief  prayed  for.  On  the  19th  of  June,  1886,  the  court,  being 
of  opinion  that  the  jurisdiction  was  exolusiyely  in  the  orphans' 
court,  sustained  the  demurrer,  and  dismissed  the  bill,  with 
costs. 

The  executrix  of  Charles  B.  Miller,  deoeased,  having  filed 
her  account  on  the  28th  of  December,  1885,  George  A.  Miller 
accordingly  went  into  the  orphans'  court,  when  it  was  called 
for  audit,  and  presented  his  claim  for  $16,000.61,  alleged  to 
be  due  him  as  surviving  partner,  on  his  own  statement  of  the 
partnership  accounts.    The  orphans'  court  in  like  manner  de- 
clined jurisdiction,  for  the  reasoo  thai  the  claim  involved  the 
settlement  of  a  partnership  account,  and  that  ordinarily  the 
authority  of  the  orphans'  court  did  not  extend  to  the  settle- 
ment of  accounts  between  partners.    Pending  the  proceedings 
in  the  orphans'  court,  George  A.  Miller  died.    The  decree  of 
the  orphans'  court,  having  been  brought  into  this  court  upco 
m  appeal,  was  affirmed:  AftOer's  SMtate,  186  Pa.  Si  S4B.    Our 
brother  Mitchell,  delivering  the  opinion  of  the  court,  said: 
^Has  the  orphans'  court  jurisdiction  of  auch  an  issue?    To 
state  the  question  thus  dear  of  irrelevant  matters  seems  to 
answer  it  in  the  negative.    It  is  not  dai»ed  that  an  account 
was  stated  by  the  assumed  partners  in  the  lifetime  of  hoth, 
and  a  balance  found  due  to  tlie  afypeUaut,  upon  which  he 
would  have  standing  as  a  creditor  to  maintaiii  a$8umpBit^  or  to 
come  in  as  a  claimant  upon  the  fund.    His  standing  as  a  cred- 
itor at  all,  in  which  character  alone  can  he  make  his  claim* 
depends  on  the  establishment  of  the  disputed  facts  of  the  ex* 
tfltence  of  a  partnership,  and  the  balance  due  him  as  a  creditor 
partner  upon  the  account.    These  facts  the  orphans'  court  has 
no  jurisdiction  to  determine,  nor  would  it  have  any  means  of 
enforcing  payment  by  appellant  should  the  account  when 
stated  show  a  balance  against  him.    Such  issues  belong  to 
the  common  pleas,  either  in  an  action  of  account,  or  in  the 
more  convenient  form  of  a  bill  in  equity,  where  the  chancellor 
has  control  over  both  parties,  to  enforce  performance  whichever 
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way  the  result  maj  torn  oat  WUe^$  Appeal,  84  Pa.  8t  270^ 
and  Ainey'$  Appeal,  11  Week.  Not  Gas.  668,  2  Penny.  111% 
were  eited  in  support  of  this  doctrine. 

Pending  an  appeal  from  the  orphans'  courts  the  appenani 
in  this  case  filed  the  hill  now  under  consideration,  to  which 
the  appellee  pleaded  re$  /udicata,  setting  up  the  dismissal  of 
the  bill  in  the  oommon  pleas  No.  1  as  a  bar  to  the  present  bilL 
To  this  the  appellant  replied  that  the  bill  filed  in  common 
pleas  Na  1  was  dismissed  solely  for  want  of  jurisdiction  in  the 
said  court  and  not  upon  the  merits.  As  the  cause  is  here  for 
argument  upon  the  bill,  answer,  and  replication,  the  facts  aei 
forth  in  the  replication  must  be  assumed;  and  that  the  fact 
thus  assumed  is  true,  appears  from  the  action  of  the  court 
upon  the  motion  to  amend:  Weigley  r*  Coffman^  23  Week.  Noi» 
Gas.  27. 

The  final  decree  of  a  court  of  chancery,  dismissing  a  biU 
upon  its  merits  without  a  stipulation  against  prejudice,  is,  of 
course,  conclusive  between  the  same  parties  upon  the  same 
matter  coming  in  question  in  another  court:  Kelsey  ▼.  Murphy^ 
26  Pa.  St  78;  Weateott  v.  Edmwids,  68  Pa.  Bt  84;  Daniell's 
Ghancery  Practice,  659,  994,  note,  and  cases  cited.  Every 
court  has  the  power,  in  the  first  instance,  to  determine  its  own 
jurisdiction;  the  first  point  decided  by  a  court  in  any  cass^ 
although  it  may  not  be  in  terms,  is  that  of  jurisdiction;  and  il 
has  that  power,  although  its  decision  and  the  law  may  be  thai 
it  really  has  no  such  jurisdiction:  King  v.  Poole,  86  Barb.  242; 
12  Am.  A  Bug.  Ency.  of  Law,  807,  and  cases  cited. 

Judgment  upon  a  point  not  touching  the  merits  of  the  prin- 
cipal matter  in  dispute  will,  in  respect  of  that  point  (Htlinarily 
raise  an  estoppel.  ^*  The  parties  and  their  privies  will  be  i^e- 
cluded  from  asserting  the  contrary  of  the  &ct  found  in  such 
judgment  Thus  dismissal  of  a  suit  for  want  of  jurisdiction 
will  estop  the  plaintiff  from  alleging,  after  the  expiration  of 
the  statute  of  limitations,  that  he  bad  begun  suit  (no  other 
one  having  been  undertaken)  within  the  proper  time;  and 
indeed,  it  appears  to  be  true,  as  a  general  proposition,  that 
where  a  party  succeeded  in  defeating  an  action  by  his  plead* 
ing,  by  motion,  or  the  like,  he  cannot  defeat  a  second  action 
by  taking  a  position  inconsistent  with  that  taken  in  the  first": 
Bigelow  on  Estoppel,  53.  At  the  hearing  of  the  bill  in  common 
pleas  No.  1,  the  appellee  demurred,  assigning  want  of  jurisdic- 
tion in  the  court.  She  now  contends,  and  seeks  to  dismiss  the 
plaintiff's  bill,  upon  the  plea  of  reejvdicataf  upon  the  alleged 
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Srouad  that  the  ooort  had  Jorisdictioii.  This  la  an  Ineonaia-^ 
teocj  which  cannot  be  allowed.  It  la  a  matter  of  no  oonae* 
quence  in  this  case  that  the  oourt  of  common  pleas  Na  1  in 
fact  had  jurisdiction;  that  oourt  decided  otherwise,  and  refused 
to  exercise  its  jurisdiction.  It  is  true  that  an  appeal  might 
hare  been  taken,  but  none  was  taken,  and  the  decision  against 
the  jurisdiction  in  oonsequence  became  the  law  in  that  partio-^ 
ular  case;  but  as  the  decision  was  not  upon  the  merijbs,  and 
did  not  determine  the  plaintiff's  title  to  relief  under  the  bill|. 
it  was  not,  aooording  to  all  the  cases,  a  bar  in  another  suit 

The  determination  of  tho  question  of  jurisdiction  is  but 
preliminary  to  the  consideration  of  the  case  on  its  merits.    A 
decree,  to  be  conclusive  in  other  oases  between  the  same  par- 
ties, must  have  been  on  the  merits  of  the  case:  Freeman  on 
Judgments,  8d  ed.,  sees.  260-266.    The  judgment  must  be- 
upon  the  merits;  if  the  real  merits  of  the  action  are  not  decided 
in  the  prior  judgment,  it  is  no  bar:  Herman  on  Estoppel,  278^ 
and  cases  there  cited.    ^  It  is  only  where  the  point  in  issue 
has  been  determined  that  a  judgment  is  a  bar.    If  the  suit  is 
discontinued,  or  the  plaintiff  becomes  nonsuit,  or  for  any  other 
cause  there  has  been  no  judgment  of  the  court  upon  the  matter 
in  issue,  the  proceedings  are  not  conclusive.    So,  also,  in  order 
to  constitute  the  former  judgment  a  complete  bar,  it  must 
appear  to  have  been  a  decision  upon  the  merits,  and  this  will 
be  sufficient  though  the  declaration  were  essentially  defective, 
■o  that  it  would  have  been  adjudged  bad  on  demurrer.    But 
if  the  trial  went  off  on  a  technical  defect,  or  because  the  debt 
was  not  yet  due,  or  because  the  court  had  not  jurisdiction,  or 
because  of  temporary  disability  of  the  plaintiff  to  sue,  or  the 
like,  the  judgment  will  be  no  bar  to  future  action":  GreenL 
Bv.,  sees.  529,  630.    ^*  If  the  decision  was  rendered  upon  a 
mere  motion  or  a  summary  application,  or  if  the  cause  was 
dismissed  upon  some  preliminary  ground,  as  upon  a  plea  in 
abatement, — e.  g.,  because  the  wrong  forum  or  mode  of  suit  had 
been  resorted  to,  for  want  of  jurisdiction,  defect  in  the  plead- 
ings, misjoinder,  non-joinder,  non-appearance  of  the  plaintiff, 
or  the  like, — the  parties  are  at  liberty  to  raise  the  main  issue 
again  in  any  other  form  they  choose":  Bigelow  on  Estoppel,  52. 
An  order  of  dismissal  is  a  bar  only  when  the  court  has  deter- 
mined that  the  plaintiff  has  no  title  to  the  relief  sought  by  his 
bill:  Story's  Eq.  PL,  sec.  793.    *'  The  doctrine  of  res  judicata,^ 
said  Mr.  Justice  Foster,  in  Foster  v.  The  Richard  BusUed^  100 
Mass.  409,  1  Am.  Rep.  125,  *4s  plain  and  intelligible,  and 
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amounts  dmply  to  this:  That  a  cause  of  aetkn  onos  ftiuJIy 
doiermined  withoat  appeal  between  the  partieSi  on  the  meritSi 
by  any  competent  tribunal^  cannot  afterwards  be  litigated  by 
new  proceedings,  either  before  the  same  or  any  other  tribunal. 
But  no  such  effect  is  attributable  to  a  decree  dismissing  a  bill 
for  want  of  jurisdiction,  failure  of  prosecutioni  want  of  parties, 
or  any  other  cause  not  involving  the  essential  merits  of  the 
controyersy;  and  where  in  the  answer  various  matters  of 
defense  are  set  forth,  some  of  which  only  relate  to  the  main- 
tenance of  the  suit  and  others  to  the  merits,  and  there  is  a 
general  decree  of  bill  dismissed,  from  which  it  does  not  appear 
what  was  the  prevailing  ground  of  defense,  it  is  impossible  to 
hold  that  the  decree  operates  to  preclude  future  proceedings.'' 
In  Walden  v.  Bodley^  14  Pet  156,  it  was  held  that  a  decree 
dismissing  a  bill  in  chancery  generally  may  be  set  up  in  bar 
of  a  second  bill;  but  where  the  bill  has  been  dismissed  on  the 
ground  that  the  court  had  no  jurisdiction,  which  shows  that 
the  merits  were  not  heard,  the  dismissal  is  not  a  bar  to  a  sec- 
ond IhIL  To  the  same  effect,  also,  is  Hu§h$$  v.  United  Staie$y 
4  Wall.  282.  From  the  authorities  cited,  and  the  reasons 
assigned  therein,  it  is  plain  that  when  a  bill  is  dismissed  upon 
the  ground  of  want  of  jurisdiction,  the  dismissal  cannot  be  said 
to  be  upon  the  merits;  for  whether  the  action  of  the  court  be 
right  or  wrong,  the  complainant's  title  to  the  relief  sought  is 
not  thereby  determined. 

The  decree  of  the  commmi  pleas  is  reversed,  at  the  costs  of 
the  appellees,  and  the  record  is  remitted  for  fiirther  pmneedings 


Partksbship— Acoovsnss— JoBisMonoa  or  Aioxrt.  — A  sasit  W 
«q«il7  will  not  •ntmrteai  ft  bill  te  ta  MOMalmg  WfeWMs  f  riuti^  wIimi  Mm 
irantaotion  does  not  involve  ft  •featnnitnt  of  ooopUeatad  ftwwnti,  ftnd  Ins  ■• 
featare  taking  it  o«t  of  the  jnriadietUm  of  ft  oonrt  of  Uwt  Le§kif  v.  It^mot^ 
89  MiM.  868;  77  Am.  Dm.  S70.  ftnd  note.  8m  Aeff  v.  Hudmm,  78  OUL  186; 
2  Am.  St.  Eep.  791. 

JuDaMXKT  ov  DnMDBAL  AS  Rsi  JcroxoATA.  ^  An  ftotlott  aadod  bj  sttiJi 
ment  may  be  maialained  in  Iowa  ftg^inat  a  foreign  oerpofatiea  hftTing  ptep. 
erty  within  the  atate;  and  a  diimitiaal  by  a  federal  oonrt  in  that  state  of  a 
former  action  for  the  Mme  oanae  unaided  by  attaohment,  on  the  gionnd  that 
Jurisdiction  of  the  defendant  had  not  bMn  acquired,  is  no  bar  to  ft  sabseqnent 
action  in  the  state  court  commenced  by  attachment;  Weifoitd  ▼.  AidUton  #a 
R'y  Co.,  75  Iowa»  573;  9  Am.  3t.  Rep.  50i»  and  note.  Alter  trial  and  T<srdi«l 
for  plaintifl^  set  asids  on  motion  of  the  defendant^  the  plaintiiF  has  the  aaiT.e 
right  to  dismiss  as  if  no  trial  had  been  had.  And  after  snob  **<««>«~i  he 
may  bring  aaother  aotion  for  the  same  oause  of  aotion:  Fhdpt  ▼.  WInoma  dr. 
R,  R,  Oo,,  37  Minn.  485;  6  Am.  St  Rep.  867.  A  judgment,  to  bo  a  bar, 
must  hare  been  upon  the  merits:  Ptpper  v,  Domul^,  87  Ky.  888l 
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Gallaqhbb  v.  Kbmmbrbb. 

[144  PmaiTliYAllIA  8TATI,  fiOi.] 
IfVnAHOi^lHimBHBtHT  TEBSPAflSCRS  —  LlABILTTT  Of  XaOS.  —  WImn  Ml 

mjiuy  to  Undi  from  th«  MoamiiUtion  of  rofiiM  from  ooal  wofiu  it  tiM 
gwlt  of  indepondent  aoto  of  trosptM  by  two  or  moro  perwmi,  OMh  mI 
is  a  tepftnte  oaiuo  of  action  for  that  portion  of  tho  injury  done  bj  ii^ 
nlthoagh  tho  oxaot  damage  may  be  diffionlt  of  aaoertainmenk  Snob  inde- 
pendent aote  do  not  oonstitnte  the  leTeral  aetors  Joint  treepaieen  Hfliwit 
the  general  ooneequenoes  become  nnitod,  nor  will  a  release  granted  tm 
4Nie  of  them  relieve  the  others  from  theb  liability  for  a  proportionatt 
amoont  of  the  damagee  oanied  by  the  independent  aol  of  eadi  ef  thenk 
Wimnv — OoMPKTuroy — Valub  of  Lanix  —  A  witneee  oalled  to  testify  •• 
to  damages  to  land,  who  is  without  definite  knowledge  as  to  iti  market 
▼nine  both  before  and  after  the  injury  eomplained  ef,  k  inoompetent  ta 
tastily  as  to  the  eictent  to  which  its  market  Talne  has  been  affieted»  tr 
as  to  the  amount  of  damage  it  has  sustained. 


<?.  £r.  Hiideey  and  H.  W.  PahMr^  for  the  appellanls. 

Edward  A.  Lynch  arid  John  Lynek^  for  the  appellee. 

Clabk,  J.    This  action  of  trespass  on  the  case  wae  bronght 

by  Bernard  Gallagher  to  recorer  damages  for  injuries  to  his 

land  from  a  deposit  of  mine-wateri  oulmi  and  dirt,  aooumolated 

tbereon  from  the  defendants'  mining  operations  on  Sandy  Ban 

Greek,  in  Lucerne  County.    The  creek  has  its  souroe  in  the 

mountains,  about  four  or  five  miles  aboye  Oallagher's  land, 

through  which  it  passes.    The  defendants*  operations  were 

commenced  in  the  year  1877.    The  plaintiff  alleges  that  in  the 

process  of  washing  their  ooal,  the  refuse,  culm«  and  dirt  werei 

conducted  in  chutes,  which  emptied  the  dirt  into  the  creek, 

and  by  the  waters  of  the  creek  were  carried  to  and  thrown 

upon  his  meadow-land,  covering  twenty  acres  or  more,  and 

rendering  the  land  barren  and  wholly  unproductive.    It  ap» 

pears,  however,  that  the  Highland  Coal  Company,  operated  by 

Markle  A  Co.,  had  been  mining  coal  several  miles  above  on 

the  same  stream  from  1864,  and  that  that  company  has  ever 

since  been  so  engaged  continuously  to  the  bringing  of  this  suit. 

The  plaintiff  alleges  that  the  culm  and  dirt  from  both  these 

mines  could,  at  a  moderate  and  reasonable  expense,  have  been 

banked,  and  if  this  had  been  done  no  appreciable  injury  would 

have  resulted;  and  further,  that  the  Highland  Coal  Company, 

to  some  extent  at  least,  pursued  this  plan,  but  the  defendant 

company  dumped  the  refuse  of  their  mines  directly  into  the 

stream.    In  August^  1884,  Bernard  Qallagher,  in  consideration 

id  the  sum  of  four  hundred  dollars,  by  formal  writing  under 

Bx.  Bar.,  Vok  XXVIL-« 
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ieal  released  tbe  Highland  Coal  Company  from  all  claims  and 
demands  for  damages,  and  from  compensation  for  injiiries 
then  or  thereafter  done  to  his  property,  either  from  the  pollii- 
tion  of  the  stream,  or  from  the  deposit  of  refase  matter  npoa 
his  lands  by  that  company.  It  may  be  fairly  inferred  from 
this  that  the  Highland  Coal  Company  did,  in  some  degfeOi 
contribute  to  the  injuries  of  which  the  plaintifif  complaina. 

At  the  trial,  the  defendant  presented  a  point  for  instructioD 
to  the  jury,  as  follows:  "  That  as  it  appears  from  the  evideooe 
that  the  plaintiff  settled  with  Markle  &  Co.  for  damages  sus- 
tained by  him  for  the  fouling  of  Sandy  Ran  and  the  deposit 
of  culm  on  his  land  by  them,  and  it  being  impossible,  uider 
the  evidence,  to  separate  and  ascertain  the  proportion  of  dam- 
age caused  by  them  and  by  the  defendants,  it  haying  beeo 
occasioned  by  simultaneous  and  contemporaneous  acts,  the 
settlement  must  be  regarded  as  an  accord  and  satisfsiction  for 
the  whole  damage,  and  the  plaintiff  cannot  reooyer  in  this  ae> 
tton." 

This  point  was  negatiyed,  and  that  is  the  first  error  assigned. 

It  is  argued,  on  the  part  of  the  appellants,  that  the  injoxy 
to  which  the  plaintiff  was  subjected  was  of  such  a  character 
that  it  could  not,  as  between  the  parties  who  caused  it,  be 
divided,  so  as  to  determine  in  what  proportion  it  was  caused 
by  each;  and  that  even  if  the  defendants'  mines  had  not  been 
operated,  the  mining  operations  of  the  Highland  Coal  Com- 
pany would  have  resulted  in  the  same  injury.  It  is  true  that 
the  injury  complained  of  may  have  been  caused  in  part  by 
the  operations  of  the  Highland  Coal  Company,  conducted  con«^ 
temporaneously  with  the  operations  of  the  defendants*  mines, 
and  that  it  would  be  diflScult,  if  not  quite  impossible,  to  seps» 
rate  and  ascertain,  definitely  or  certainly,  the  proportion  of 
the  whole  damage  done  by  each  of  these  operations  respect-- 
ively.  But  these  several  operations  were  entirely  independent 
of  each  other.  They  were  several  miles  apart,  and  the  ownei^ 
ship,  management,  and  control  were  wholly  distinct  and  sepa* 
rate.  There  was  no  concert  of  action  or  common  purpose  or 
design  which  would  support  the  theory  of  joint  injury.  The 
case,  in  this  branch,  is  ruled  by  LiiUe  Schuylkill  etc.  Co.  v* 
KichardB,  57  Pa.  St.  142;  98  Am.  Dec.  209.  In  that  case,  the 
mill-dam  was  filled  by  deposits  of  coal  dirt  from  different 
mines.  The  court  below  charged  the  jury  that  i^  at  the  time 
the  defendants  were  throwing  dirt  into  the  river,  the  same 
thing  was  being  dons  by  other  collieries,  and  the  defendants 
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Icnew  it,  they  were  liable  fbr  the  oombined  result  Thif  iMtme- 
tion  wee  held  to  be  erroneom.  The  ground  of  action,  it  was 
there  said,  if  not  the  deposit  of  the  dirt  in  the  dam,  but  the 
negligent  act  above.  The  defendants'  liability,  therefore,  began 
with  the  act  on  their  own  land,  and  they  were  responsible  for 
the  consequences;  and  as  the  negligent  act  was  separate  and 
independent  of  the  acts  of  the  other  miners,  it  was  severai 
when  committed,  and  did  not  become  joint,  because  the  gen- 
eral consequences  were  united.  *' Without  concert  of  action," 
said  this  court  in  the  case  dted,  "no  joint  suit  could  be  brought 
against  the  owners  of  all  the  collieries,  and  clearly  this  must 
be  the  test;  for  if  the  defendants  can  be  held  liable  for  the  acts 
of  all  the  others,  so  each  and  every  other  owner  can  be  made 
liable  for  all  the  rest,  and  the  action  must  be  joint  and  severaL 
But  the  moment  we  should  find  them  joinUy  sued,  then  the 
want  of  concert  and  the  several  liability  of  each  would  be  ap- 
parent These  principles  are  fully  sustained  by  the  following 
oases:  RusmU  v.  Tomlimon^  2  Conn.  206;  AdatM  v.  JToK,  2  Vt 
9;  19  Am.  Dec  690;  Van  Steenburgh  v.  Tobias,  17  Wend.  662; 
81  Am.  Dec.  810;  Buddington  v.  Shearer,  20  Pick.  477;  Aueh^ 
tnuty  V.  Ham,  1  Denio,  495;  Partenheimer  v.  Van  Order,  20 
Barb.  479."  Unless  the  negligence  of  two  persons  is  joint  and 
concurrent,  each  is  liable  for  his  own  negligence  only:  Boyd 
▼.  Ineuranee  Patrol,  118  Pa.  St  269.  To  the  same  effect  are 
the  cases'of  Seely  v.  Alden,  61  Pa.  St  806;  Leidig  v.  Bueher,  74 
Pa.  St  67;  and  LUOe  SekuylkiU  Co.  v.  French,  Sli  Pa.  St  866. 
It  is  a  matter  of  no  consequence  whatever  that  the  stream  was 
not  a  public  highway;  that  fact  could  not  in  any  way  affect 
the  principle  referred  to;  and  if  the  Highland  Coal  Company 
was  not  a  joint  tort-feasor,  it  is  immaterial  in  what  form  the 
release  was  effected,  whether  by  deed  or  otherwise. 

In  PitUburgh  eU.  Ry  Co.  v.  Vance,  1 15  Pa.  St  882,  we  said: 
^  In  order  that  a  witness  may  be  competent  to  testify  intelli* 
gently  as  to  the  market  value  of  land,  he  should  have  some 
special  opportunity  for  observation.  He  should,  in  a  general 
way  and  to  a  reasonable  extent,  have  in  his  mind  the  data 
from  which  the  proper  estimate  of  value  ought  to  be  made. 
If  interrogated,  he  should  be  able  to  disclose  sufficient  actual 
knowledge  of  the  subject  to  indicate  that  he  is  in  a  condition 
to  know  what  he  proposes  to  state,  and  to  enable  the  jury  to 
judge  of  the  probable,  approximate  aoouraoy  of  his  eondu* 
aions."   To  this  effeot|  alao^  is  Curtin  v.  Aittoiiy  FoL  &  JL  Oat 
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lS5Pa.8L90.  mohad  Oan^bell,  •  witoMt  prodMid  bj  Om 
plaintiff,  said  that  ha  was  twanty-aix  yean  of  age;  that  hm 
had  lived  in  the  neighborhood  twelw  or  thirteen  yeara^  and 
was  driving  a  milk-wagon  liar  his  fisther;  he  was  thei^^bre  Uii 
thirteen  years  of  age  when  the  defendants  oommenoed  operap 
tions.  The  plaintiff  proposed  to  prove  by  this  witneaa  the 
market  valne  of  the  land  free  from  this  deposit  of  ooal  dirt» 
and  the  market  valne  as  affeoted  by  it  This  neoeesarily  im- 
plied a  knowledge,  on  the  part  of  the  witnessi  of  the  naiore 
and  condition  of  the  land  before  the  deposit  was  made;  bat 
he  testified  to  nothing  whioh  justified  the  admission  of  bia 
testimony  on  this  point  As  to  bis  knowledge  of  its  previona 
condition,  he  testified,  on  cross^zamination,  as  fdlows: — 

*'Q.  How  old  are  you?  A.  Twenty-six.  Q.  Yon  say  that 
the  stream  has  been  bad  longer  than  you  can  remember? 
A.  Well,  no;  not  so  long  that  I  can't  remember  it;  good 
while  ago,  when  I  was  a  small  boy.  I  never  took  any  notioe 
of  it  Of  course,  I  know  catUe  used  to  drink  it  at  that  timcb 
Q,  Did  you  ever  see  Oallagher's  land  before  it  was  covered  with 
coal  dirt?  A.  I  have  seen  it:  yes,  sir;  but  I  have  not  been 
through  it  I  saw  it  Q.  That  is,  when  you  were  a  boy?  A« 
Yes,  sir;  I  worked  for  Mr.  Heinsen.  Q.  That  creek*bottom  a 
long  there  was  a  swampy  piece  of  ground, — wet  piece  of  ground? 
A.  I  could  not  speak  for  Mr.  Oallagher's,  but  Mr.  Heinsen's  I 
passed  with  horses  on  the  opposite  side  of  the  creek.  Q.  The 
land  above  the  bottom  is  all  dry  land,  and  there  is  where  the 
land  has  been  cleared  and  cultivated;  there  was  no  part  of 
Gallagher's  land  cleared  before  the  coal  dirt  was  pat  on? 
A.  Not  that  I  know  ofl  Q.  Was  it  a  laurel  swamp,  as  de- 
scribed by  Mr.  Benner,  the  surveyor  f  A.  That  I  could  not 
say.  Q.  Your  father's  place  is  somewhere  about  two  miles 
below  Gallagher's  f  A.  Two  miles,  or  a  mile  and  a  half,  down 
along  the  Wetherly  road.  Q.  You  live  with  your  father?  A. 
Yes,  sir." 

The  witness  might,  perhaps,  have  been  competent  to  testify, 
as  to  the  value  of  the  land  after  the  injury,  but  it  is  plain  by 
his  own  statement  that  he  knew  nothing  of  its  nature  and 
character  before  the  injury.  He  did  not  pretend  to  know 
whether  it  was  dry  land,  or  merely  a  laurel  swamp.  How 
was  it  possible,  therefore,  for  him  to  testify  aa  to  the  value  of 
the  land  free  from  the  injury  complained  off 

The  judgment  is  reversed,  and  a  venire  /octos  de  neve 
awarded. 


Oot  1891.]    OomiavwEALTH  «.  Cnr.  D.  4k  P.  Tsl.  Oo.     977 


Jmwt  Luamrr.  ^ToBae-wEAmnm  abb  bot  Lublb  JonmiT  to 
KtwilHng  from  tfatb  wrongful  M*i  wImb  tl^jr  Btl  Mptnltl/BBd  wtai  llifjr 
BMintain  different  ditchee  whereby  walen  are  Ivnied  late  b  eBftoo  ead  tow 
over  pWotiff'e  lead  and  ooFer  it  with  diM$:  MUkr  ▼•  JT^pA/omI  IMM  0»^  87 
CU.  430;  82  Am.  8t  Rep.  264,  end  note.  la  eetiona  f er  tNepeee  WBl^(bt 
for  eeparmte  note  done  by  two  or  more  pereone,  if  there  wee  no  eoneert  of  ne- 
ttoD,  no  oommon  inteni^  there  can  be  no  Joint  liability!  KUndtt  ▼•  MtOroAt 
85  Fa.  St  1S28;  78  Am.  Deo.  829.  and  aote^  A  diemietal  ef  an  aetion  againet 
one  of  aeTeral  oo-treepeasere  joiotly  ened  oannot  be  pleaded  in  bar  by  the 
othere:  BfM$  ▼.  Pi^maie^  8  W.  Va.  898;  100  Am.  Dee.  702.  See  extmided 
note  to  gjHkwood  r.  MOer,  78  Am.  Det.  187.  diaenMing  the  UaUUty  ef  eo- 


Wrbbssbb ^  ExPBBra  —  VaiiBb  or  Rbauft.— The  kaowledge  of  the 
market  Talue  of  property  ie  a  fact  known  from  information,  and  ie  not  a  bare 
matter  of  opinion:  liiumuri  Oc  B.  B»  Oo,  v,  Fagan,  72  Tez.  127;  18  Am.  St 
Rep.  776.  The  opinion  of  a  witneea  as  to  the  valne  of  land  may  be  ezelnded, 
where  the  only  endeaee  of  hie  qnalifieation  to  ozpreei  aa  opinion  la  hie  etato- 
aaent  that  he  knew  the  valae  of  the  land  and  waa  oompeteat  to  etate  it:  /Unl 
T.  FUhI,  6  Allen,  84;  88  Am.  Deo.  616.  The  opinione  of  witneeaee  a«  to  the 
waive  of  land,  who  aerer  saw  the  land  until  yeare  after  the  right  to  eoae- 
peneatioB  hae  aoerae^  aie  not  admiaaiblei  Smu  Dkgo  IpomI  (kk  ▼•  Nmk^  ii 
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iNQ  Tblbgraph  Company. 
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Faxbht  Riflnr^TinB  Aoqbibbd  bt  Lbkbb.  —  A  patml  right  Ie  «b  ftk 
corporeal  ri^t  proteoted  by  lettere  pateat  to  aae  an  appUaaoe  dieevr- 
ered  by  the  patentee  for  the  prodnetion  of  a  certain  reeall  Saeh  fight 
la  dearly  distingniehable  from  the  patented  appliance^  and  the  leeaee  ef 
each  applianoe,  without  more,  doee  not  acquire  any  title  to  or  owaerah^ 
la  the  patent  under  which  it  wee  made. 

Tazatiob — Patirt  BioBn — Lbssbb  ov  Patbbtbd  Aptuaboil  —  The  e^ 
ital  atook  of  a  telephone  company,  ieened  by  it  in  coneideratioa  ef  Hi 
ezclaaive  right,  ae  leeeee,  to  use  patented  telephone  appliaacee  withia  a 
certain  territory,  the  patentee  retaining  the  ezcluaiTe  ownerehip  ef  the 
pateat  and  abeolate  control  oTcr  the  mannfacture  of  the  leeeed  appli- 
ances^ is  not  an  inyeetment  in  pateat  righte  by  the  leeeci^  ead  each  etoek 
ie  therefore  subject  to  tazakioB  by  the  etate* 

W.  V.  Heiiself  cUtartiey^enerdl^  and  Jame$  A.  Btranaham^ 
dsputy  aUoTMy'ffeneral^  for  the  oommonwealih,  appellanl 

Af.  E.  Olmatedj  for  the  appellee. 

WnxTAMSy  J.  This  ease  was  tried  without  a  jnryi  and  the 
faetB  appear  folly  in  the  findinge  of  the  learned  trial  jndga. 
From  these  we  learn  that  the  American  Bell  Telephone  Oom* 
pany  is  a  MaBBachnsetts  corporation,  owning  the  patents  an* 
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der  wUbh  the  instnunents  for  transmitting  or  leprodndng 
aoQiid  aro  mad6|  and  oantrolling  absolutely  the  mannfiustaie 
and  ase  of  them.  It  does  not  sell  any  interest  in  the  patent* 
or  any  territory,  or  even  a  single  instrument  made  by  it;  but 
by  leasing  the  instruments  for  a  term  of  years  at  a  rental,  it 
maintains  its  exclusive  ownership  and  control  over  this  mode 
of  communicating  messages,  and  levies  such  exactions  upon 
the  public  as  it  pleases.  Having  no  ofBce  and  doing  no  busi- 
ness in  this  state,  it  escapes  taxation  altogether:  CommonwedUk 
V.  American  BeU  Td.  Co.,  129  Pa.  Si  217.  The  mode  of  doing 
business  in  this  state  is  by  the  organisation  of  subordinate 
companies,  which  erect  the  poles,  put  the  wires  upon  them, 
build  or  rent  offices  and  exchanges,  and  fit  them  out  with  all 
the  appliances  necessary,  except  the  instruments  manufius- 
tured  by  the  Massachusetts  company.  These  are  leased,  to  be 
used  only  within  a  certain  district,  and  by  the  subordinate 
company  or  its  customers.  The  appellee,  the  Central  Dia- 
trict  and  Printing  Telegraph  Company,  is  one  of  these  aubor- 
dinate  companies.  It  is  doing  business  in  ttiis  state,  under 
the  authority  of  a  charter  granted  here.  Its  business  is  the 
transmission  of  messages  over  its  lines.  It  owns  the  entire 
plant  used  in  its  business,  or  has  an  exclusive  control  of  it 
under  a  lease,  and  its  system  covers  about  fifty  contiguous 
counties  in  Pennsylvania,  West  Virginia,  and  Ohio.  The  in- 
struments used  by  customers  and  at  the  several  offices  or 
exchanges  are  the  property  of  the  Massachusetts  company. 
The  appellee  has  no  'ownership  in  them.  It  cannot  make 
them.  It  cannot  sell  them.  It  cannot  use  them  outside  the 
enumerated  counties.  It  cannot  so  much  as  control  the  price 
that  shall  be  charged  for  the  use  of  them  by  their  customers. 
The  state  has  levied  a  tax  upon  the  capital  stock  of  the  ap* 
pellee.  This  was  originally  five  hundred  thousand  dollars, 
but  the  contract  with  the  Massachusetts  company  required  it 
to  issue,  at  the  end  of  ten  years,  a  quarter  of  a  million  of  doUara 
of  additional  stock,  and  deliver  the  same  to  that  company. 
This  has  been  done.  The  contention  of  the  appellee,  which 
was  sustained  in  the  court  below,  is,  that  the  stock  issued  in 
pursuance  of  the  contract  to  the  Massachusetts  tsompany  is 
not  liable  to  this  tax,  because  it  is  invested  in  patent  rights. 

Our  first  question  is,  What  is  a  patent  right?  We  reply, 
negatively,  that  it  is  not  the  article  or  machine  made  nnder 
the  letters  patent.  That  is  the  property  of  the  maker,  in  the 
same  way  and  with  the  same  attributes  that  aqy  other  article 
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made  or  grown  hj  him  is  his  property.  The  only  differenoe  is, 
that  while  onpatented  articles  made  by  him  may  be  imitated 
by  others,  this  may  not  be,  so  long  as  the  letters  patent  are  ia 
force,  without  his  license  or  consent.  The  article  so  made  is 
the  fruit  of  the  combination  or  appliance  that  has  been  pat* 
ented,  but  is  not  the  patent  right  It  will  be  best  to  adopt  in 
this  connection  the  exact  words  of  the  supreme  court  of  the 
United  States  in  Patterson  v.  Kentucky^  97  U.  S.  601:  "The 
right  of  property  in  the  physical  substance  which  is  the  fruit 
of  the  discovery  is  altogether  distinct  from  the  right  in  the 
discovery  itself;  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct  from 
the  copyright  of  the  map  itself/'  In  support  of  this  proposi- 
tion, the  case  of  Stephens  v.  Cady^  14  How.  628,  was  cited. 
Answering  affirmatively,  I  would  say  that  a  patent  right 
is  the  right,  protected  by  letters  patent,  to  use  the  procesSi 
combination,  or  appliance,  discovered  by  the  patentee,  for  the 
production  of  a  certain  result  It  is  an  incorporeal  right,  con- 
ferred by  the  government,  by  way  of  encouragement  to^  and 
as  compensation  for,  the  employment  of  time  and  labor  and 
money  in  the  discovery  of  new  and  useful  things  to  minister 
to  the  comfort  and  aid  in  the  progress  of  the  public  So  long 
as  the  given  result  can  be  reached  only  by  means  of  the  pro- 
cess, combination,  or  appliance  covered  by  the  letters  patenti 
the  patentee  has  an  exclusive  control  of  the  result  When 
some  other  inventor  reaches  the  same  result  by  another  and 
better  process  discovered  by  him,  he  is  not  interfered  with  by 
the  letters  patent  to  his  predecessor,  so  long  as  he  does  not  in* 
fringe  upon  the  invention  they  cover,  but  may,  by  the  use  of 
his  own  superior  methods,  supersede  it  and  drive  it  from  the 
market  An  inventor,  by  an  ingenious  combination  of  wheels, 
levers,  knives,  and  bars,  produces  a  mowing-machine,  and  ob- 
tains a  patent  therefor.  This  does  not  interfere  with  the  cut- 
ting of  grass  or  grain  in  any  other  way,  nor  with  the  use  of 
mowing-machines  that  do  not  employ  the  peculiar  process, 
combination,  or  appliance  covered  by  the  patent  The  patent, 
therefore,  gives  to  the  inventor  no  control  over  the  result,  the 
cutting  of  grass  or  grain,  except  in  so  far  as  it  is  sought  to  be 
done  by  the  use  of  his  device.  It  gives  him  no  control  over 
the  instruments  by  which  the  cutting  is  done,  except  they 
employ  the  particular  process,  combination,  or  appliance  to 
which  he,  as  the  inventor,  has  the  exclusive  right  This  right, 
which  is  his  by  discovery,  and  which  has  been  protected  by 
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the  Ml  of  ilie  government  in  iM^bMding  others  to  omyikgr  % 
wiiboni  hie  conaent,  ie  the  **  potent  righf 

Oar  next  queetion  is,  whether  the  a|>pellee  hoe  inveeted  onj 
portioD  of  its  stook  in  the  patent  rights  nnder  whiob  the  Bell 
telephone  instruments  are  mann&otored.  This  question  is 
follj  answered  bj  the  eontraet  to  whioh  wo  have  already  re- 
ferred. It  will  not  be  pretended  that  it  aoqnired  any  inleiest 
in  the  letters  patent  as  owner  of  a  fractional  part  of  the  title 
conferred  by  them;  nor  as  the  owner  of  the  right  to  make  and 
vend  in  any  given  snbdivision  of  the  territory  eovored  by 
them;  nor  yet^  as  owner  of  a  single  instroment^  the  fruit  of 
1^  patent  right  owned  by  the  Massaehnsetts  company.  It  ia» 
as  to  this  part  of  the  plant  employed  in  its  bnsineas,  a  loeaeeu 
It  hires  the  manufectnred  instruments  as  a  farmer  might  hire 
a  mowing-machine,  and  acquires  no  more  interest  in  the  pat* 
ent  right  held  by  its  lessor  than  would  the  farmer.  It  is  quite 
common  for  manufacturers  to  lease  instruments  made  by  them 
under  protection  of  letters  patent  Printing-presses,  piaacOp 
mill-gearing,  portable  saw-mills,  and  other  articles  are  thos 
leased;  but  it  has  never  been  suggested  that  the  lessees  b^ 
came  thereby  owners  of  or  investors  in  the  patent  rights  un- 
der which  the  articles  In  their  possession  were  made.  On 
the  other  hand,  those  articles  remain  the  property  ci  the  lee- 
sors,  who  part  with  nothing  but  the  possession,  for  which  thoy 
are  paid  the  agreed  rent,  or  in  default  of  such  payment,  thoy 
take  the  article  from  the  lessee,  and  resume  possession  by  vir- 
tue of  their  absolute  ownership.  It  is  not  important  to  in- 
quire whether  the  stook  issued  to  the  Massachusetts  company 
was  a  bonus  or  a  method  of  securing  an  additional  rent,  since 
it  is  not  pretended  the  appellee  received  any  consideration  far 
it  beyond  that  which  appears  in  the  contract,  which  was  the 
right  to  use  manufactured  instruments  as  a  lessee.  This  was 
therefore  not  an  investment  in  the  patent  rights,  but  in  man^ 
ufactured  instruments  and  appliances  made  under  tlie  protec- 
tion of  the  patents.  The  first  is  an  incorporeal  right,  which 
the  owners  refuse  to  sell,  in  whole  or  in  part;  the  other  is  its 
corporeal  embodiment  in  a  manufactured  article,  prepared  for 
market;  or,  in  the  language  of  the  supreme  court  of  the 
United  States,  its  *'  fruit.^'  The  first  is  the  right  of  the  in- 
ventor to  the  *'  child  of  his  brain  ";  the  other  is  the  personal 
property  of  the  maker,  wrought  into  shape  for  the  market  by 
his  hands,  and  distinguished  from  other  personal  property  only 
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in  ihiB,  that  tlie  prooew  of  mamifkolim  is  proteeted  bj  %h» 
letters  patent. 

But  let  as  look  at  the  practical  operation  of  the  mle  laid 
down  in  the  court  below.    We  will  snppoee,  for  this  purpose^ 
that  the  corporation  owning  the  rights  secured  bj  letters  pat* 
ent  is  a  Pennsylvania  corporation,  and  that  its  capital  stock, 
to  the  amount  of  one  million  dollars,  is  invested  in  the  patents. 
This  would  be  exempt  from  taxation  by  the  state,  because 
invested  in  incorporeal  rights  secured  by  the  grant  of  the 
goyernment  of  the  United  States,  and  evidenced  by  lettera 
patent     We  will  suppose,  further,  that  our  corporation,  like 
the  Massachusetts  corporation  in  this  case,  retains  an  exclu- 
sive control  over  the  manufacture  of  the  instruments  to  which 
its  patents  relate,  and    produces  them  in  great  numbers. 
Within  the  state  we  will  suppose)  there  are  ten  local  eompa^ 
nies  like  that  now  before  us,  with  their  wires,  stations,  and 
exchanges,  ready  to  enter  upon  the  business  of  transmitting 
messages  by  telephone,  with  a  capital  stock,  like  that  of  the 
Central,  of  seven  hundred  and  fifty  thousand  dollars  eaoh. 
They  apply  to  our  corporation  for  several  thousands  of  its 
manufactured    instruments  with  which    to  eomplete    their 
plants  and  enter  upon  their  business,  and  are  told  that  the 
instruments  are  not  for  sale,  but  can  be  had  only  at  a  rental 
amounting  to  several  times  their  value,  annually.    They  ac«^ 
oordingly  take  upon  lease  the  machines  they  need,  and  pay 
as  in  this  case,  in  addition  to  an  annual  rental  in  cash,  one 
third  of  their  capital  stock  in  a  block,  as  a  bonus,  or  as  an 
additional  rent.    Our  corporation  now  owns  two  million  five 
hundred  thousand  dollars  of  the    stock  of  the  local  com* 
panics,  which  represents  the  use  or  rent  of  its  manufito-^ 
tured  goods.   If  the  stocks  are  also  exempt,  then,  on  an  aotoal 
investment  of  one  million  dollars  in  patents,  we  have  three 
million  five  hundred  thousand  dollars  of  stock  exempt  from 
taxation.    The  same  rule,  applied  in  the  other  states,  might 
result  in  the  exemption  throughout  the  country  of  fifty  million 
dollars  or  one  hundred  million  dollars  of  stock  from  state 
taxation,  on  an  aotual  investment  in  patents  of  but  one  mil- 
lion  dollars. 

The  trouble  with  this  rule  is,  that  it  overlooks  the  distinc* 
tion  between  the  incorporeal  right  secured  by  letters  patent, 
and  the  tangible  commodity  or  finished  product  which  is  its 
fruit.  This  finished  product,  or  fruit  of  the  right  secured  by 
letters  patent,  is  merchandise,  whether  it  takes  the  form  of  a 
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patent  reapefi  a  power  printiiig-presB,  a  foantain-pen,  a  poicil- 
aharpener,  or  an  inBtmoient  called  a  telephone.  If  the  manu- 
facturer tells  his  product,  the  right  to  use  it  is  an  implied 
term  of  the  contract  of  sale.  If  he  leases  it  the  same  is  tnia 
Whether  he  sells  or  leases,  he  deals,  not  in  a  patent  right,  bat 
in  manufactured  goods.  The  buyer  or  lessee  gets  no  right 
under  the  letters  patent,  except  that  which  follows  as  a  neces- 
sary incident  from  his  purchase  or  hiring,  viz.,  the  right  touss 
the  article  bought  or  hired,  without  other  liability  than  that 
which  his  contract  provides  for.  We  are  clearly  of  the  opinion 
that  the  stock  paid  the  Massachusetts  company,  under  the  con- 
tract by  which  the  defendant  company  secured  the  telephonic 
instruments  needed  in  its  business,  was  not  an  investment  m 
patent  rights,  but  in  instruments  that  enter  into  and  form 
part  of  its  plant,  as  truly  as  the  poles,  or  wires,  or  switch 
boards  used  by  it 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
'•ntered  in  favor  of  the  commonwealth  for  the  balance  of  ths 
tax  as  adjusted  by  the  taxing  officers  of  the  oommonwealtI^ 
with  interest  and  costs. 

Balance  of  tax  on  capital  stock $876  00 

Interest  at  twelve  per  cent 

Attorney-general's  commmission 

Total 


FATsms— Smor  ov  Luim  to  Usi.  —  A  Umsm  «s  «m  mm  faiyntfts 
fHUob  li  rMtrained  to  indiTidnalt  is  not  mi  abuidosmist  «f  tlie  invcntioas 
MtOt^  V.  Bmr,  6  Pft.  St  147;  47  Am.  Dot.  441,  and  aotei  MmsmtV  A^ 
fiol  6S  Pkk  8t  1S6|  9S  Am.  Dm.  94S,  tad  note. 

Fimns  — CoirraoLOV,  bt  QovMonnnw.  —  Tho  nio  of  •  pafanted  ortJob 
devoted  to  paUio  1IM  k  tabjeot  to  oontrol  by  ttote  HgWaliou  AMtv.M^ 
fAMM  Cb^  ai  Ohio  8t  8M|  M  Am.  Ropw  6SI. 


Oot  1891.]    QoMMQKWMAiaa  f .  Sdisom  Blmteio  L.  OQi»    68t 

Common WBALTH  v.  Bdisom  Blbotbio  Light  Ca 

1141  PJunrnTLTAiiiA  BtAtm,  ui.] 

VAXAnoH  — Capital  Btook  ow  Oobpoeahoi;  ^  A  oorporalics  ngigtd  te 
prodaeuig  elMtrioitj  and  Mlliiig  it  for  the  genentioa  of  ligh^  b«atb  mt 
power,  ii  not  a  manafaotaring  ooipontioiiy  withia  the  nMaing  ol  a  sta^ 
ttte  axampting  from  taxation  the  capital  atook  of  mannfaotnring'  ooi^ 
porations  not  engaged  in  the  mannfaotore  of  liqnofs  or  el  gaa. 

^ATSHT  BiQBi— TiTLS  AoQUiBiD  MX  LuBBL  ^  The  ezolnaiYe  right  leonred 
by  lettere  patent  to  the  inyentor  ie  an  inooporeal  rights  clearly  distin- 
gnithable  from  the  ownership  of  the  patented  spplianoe,  and  the  leasee 
of  snch  applianoe,  without  more^  aoqnires  no  title  to  or  ownership  in  the 
patent  nnder  whioh  it  was  made. 

Xazaxioh  —  Patbht  RioBTi— Stook  ov  CoBFoaATioH.  ~The  capital  stock 
d  one  corporation  paid  to  another  oorporatioa  as  tho  oonsideration  for 
tlie  right  to  nse  a  patented  appliance  fcr  the  prodnctioii  ef  eleotrieity 
within  a  certain  territory  as  lissai^  the  patentee  retaining  exolnsiTO 
ownership  of  the  patent  and  the  ezdnsiTe  right  to  maanlaetnre  aad  dis- 
poee  ef  the  patented  appliance  leased^  is  not  an  iaTestment  in  patent 
n^ia,  and  sooh  stock  is  therefore  sabjeet  ^  tasaticn  by  tbo  staiiw 

W.  U.  jBimMly  (Utamey^enerat^  amd  Jame$  A.  SiroMlkaw^ 
40|m<3f  at(ofn«3^0neral|  for  the  oommoQwealth,  appellant 

Jf.  E.  (HtmUdf  8amu$l  B.  A^y,  and  Bobiri  8nodgra$$^  br 
the  appellee. 

WiLUAM a,  J.  Two  qneatioiia  axe  ndaed  in  thia  oaae.  The 
flrat  ia,  whether  the  appellee  ia  a  manafaotaring  oompany. 
While  it  might  well  be  so  regarded,  if  the  qnestion  were  an 
open  one,  we  have  no  doubt  that  it  does  not  oome  within  the 
elaaa  reoogniied  by  our  acta  of  assembly  relating  to  manufao- 
tnring  oompanies;  and  the  learned  judge  of  the  oourt  below 
reached  a  correct  conclasion  upon  this  question,  for  reasons 
giyen  in  the  opinion  of  this  court  just  filed  in  the  case  of  Camr 
monweaUh  t.  NoHhm^  Lighi  and  Power  Co.,  145  Pa.  St.  105. 

The  other  question  is,  whether  any  portion  ct  the  capital 
atock  of  the  Philadelphia  company  ia  invested  in  patent  rightSy 
and  for  that  reason  exempt  from  taxation.  The  court  below 
waa  of  the  opinion  that  stock  issued  to  the  Edison  Electric 
light  Crompany  of  New  York,  amounting  to  about  forty-nine 
thousand  dollars,  out  of  a  total  capital  of  one  hundred  and  forty 
thousand  dollars,  was  invested  in  patent  rights,  and  therefore 
exempt  This  finding  rests  on  the  written  agreement  or  licenae 
bearing  date  on  the  third  day  of  February,  1887,  and  we  are 
now  to  inquire  whether  the  finding  is  sustained  by  the  agree- 
ment It  contains  a  recital  that  the  Edison  Electric  Light  Com- 
pany of  New  York  is  the  owner  of  many  patents  obtained  for 
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applianoaa  used  ia  the  prodaotUm  of  elecirioity  by  arttficiil 
mMii8»  iti  ddivery  to  eustDUMiVi  and  its  ntiliialiofi  fiur  poipcMBi 
of  light,  heat,  and  power.  It  reeitee,  further,  the  desire  of  the 
Philadelphia  oenipany  to  aeqaiie  an  exeloiive  light  le  mm 
such  appliances  in  the  oity  of  Philadelphia.  Then  ibilevi  the 
grant  of  the  deeired  exclusiTe  right,  but  only  as  to  the  use  e( 
the  appliances,  and  under  certain  conditions  and  liniitationfi, 
which  show  plainly  the  purpose  of  the  owners  of  the  patents  te 
maintain  their  exclusire  ownership  in  them,  and  their  absolute 
control  over  the  manufacture  of  the  appliances,  and  over  the 
manufactured  articles  when  finished.  Among  these  conditions 
is  one  that  limits  the  tight  of  the  licensee  to  the  supply  of  iti 
customers  on  the  described  oircuit;  another  £xbidding  the 
use  of  the  license  fbr  any  other  purposes  than  such  as  relate  te 
lighti  heati  and  power  to  propel  stationary  machinery;  another 
declaring  the  lioenee  to  be  personal  te  the  licensee,  and 
ding  any  assignment  or  transfer  <rf  it  Still  another 
te  the  New  York  company  the  right  to  terminate  the  license 
on  any  default  aadei  resume  the  exclusive  ownership  of  the 
territory,  and  grant  a  new  license  to  another  party  covering 
the  same  exclusive  right  in  the  same  territory. 

Under  this  agreement,  the  licensee  secures  the  right  te  ese 
the  apidianoes  made  under  the  several  patents  held  by  the 
licensor,  for  a  fixed  price,  to  be  paid  in  money,in  its  own  stock, 
or  in  both;  and  it  secures  nothing  more.    The  New  Yori[ 
company,  on  the  other  hand,  retains  its  exclusive  ownership  of 
all  its  patents,  an  absolute  control  over  the  manufacture  of  its 
appliances  protected  by  the  patents,  and  over  the  use  and  dis- 
position of  every  one  of  the  manu&ctured  articles  which  its 
licensee  uses.    We  have  just  held  in  ComtiumweaUk  v.  Central 
D.  &  P.  Td.  Co^  146  Pa.  St.  121,  oats,  p.  677,— following  Paiier- 
ion  V.  Kmiuekg,  97  U.  8. 601,  StepAsns  v.  Cady^  14  How.  628,  and 
Webber  v.  Virginia^  108  U.  8. 844, — that  the  exclusive  right  se- 
cured to  the  inventor  bj  letters  patent  is  an  incorporeal  right,, 
clearly  distinguishable  from  the  ownership  of  the  instrument 
or  appliance  manufactured  under  and  by  virtue  of  that  right; 
and  that  a  lessee  of  the  Instrument  or  appliance  acquires  no- 
title  to  or  ownership  in  the  patent  under  which  it  was  made. 
In  the  language  of  Justice  Field  in  Webber  v.  Virginia^  103^ 
U.  S.  844:  ''  The  right  conferred  by  the  patent  laws  of  the 
United  8tates  on  inventors,  to  sell  their  inventions  and  dis» 
eoveries,  does  not  take  the  tangible  property  in  which  the  in* 
vention  or  discovery  may  be  exhibited  or  carried  into  effect 
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from  the  opentlm  of  tbe  tax  and  Hoanae  laws  af  tlia  atafo." 

^W^hether  the  "tangible  property'' — that  iSv  the  machines  er  ap- 

pliancea  made  and  ready  for  oae — is  in  the  baodsof  the  makers. 

^  VMMlara,  lessees^or  lioensees^  oan  make  no  differenoe.    Suck 

property  is  not  a  patent  right,  bat  the  nsiUe,  tangible  fruit  of 

tlie  right  secured  by  the  patent,  which  passes  to  a  purchaser  or 

lessee  in  precisely  the  same  way  that  any  other  manufactured 

surtidea  pass  from  the  maker  to  the  buyer  or  lessee.    It  is  not 

necesaary  to  repeat  what  was  said  upon  this  subject  in  Command 

u}eaU?h  Y.  OefUral  D.  A  P.  TA.  Oo^  145  Pa.  St  121;  ante,  p. 

677;  but  for  reasons  given  in  the  opinion  filed  in  that  oase, 

we  reverse  the  judgment  as  to  the  taxability  of  the  stock  of 

tbe  appellee  used  to  pay  the  rent  of,  or  price  of  the  license  to 

use,  the  manufactured  appliances  of  the  New  York  company 

in  its  business  in  Philadelphia. 

Judgment  is  now  entered  in  favor  of  the  appellant^  the 
commonwealth  of  Pennsylvania,  for  the  sum  of  $147,  with 
interest  and  costs  in  addition  to  the  judgment  entered  in  the 
court  below. 

Tax  on  «49,000,  capital  stock $147  00 

Interest  at  twelve  per  cent  from  November  6, 1888»  to 
Attorney-general's  commission      •..•••• 


PinHR  EMnm.  — TIm  qiMstions  involved  in  Ihb  eaM  mn  4Mid«d  te 
OammimmaUhw.OmUnU^te.  TeL  Co.,  146  P*.  8k  121;  anU,  p^  S77«  andnotab 
See  also  Obmmomoeaia  v.  American  B,  TeL  Ok,  129  Pa.  Si  S17»  in  whioh  tbe 
fometol  tht  stnte  to  tax  ^tont  r^gliti  k  cUwmiMcL 


HOBSTIOK  V.   DUNKLB, 

HioBWATC— IfABninr  ow  Lahd-owhbr  Who  Altbbs  Gbadi  or  Hiohwat. 
—A  lMid-ownor»  who^  by  permianon  of  n  tornpike  oompany,  alter*  the 
giada  of  a  pnblio  highway  on  hia  land,  awnmaa  the  duty  and  obUgatien 
ef  laoh  oompany  to  make  the  altered  road  anitable  and  aafe  lor  pabUo 
tvavflL 

HsaHWAiB— LiABnjTT  rem  Injuar  Oavbwd  bt  Faioaxiirio  Hobss.— 
Towuhip  offioera  or  otbera  whoae  dnty  it  ia  to  keep  a  pablio  highway 
life  and  anitable  for  travel  are  only  bound  to  anticipate  the  ordinary 
Made  of  travel  oondncted  in  the  ordinary  manner,  and  they  are  not 
boond  to  antieipato  the  danger  to  whioh  the  frightened  horae  of  a  tiay- 
•l«r  may  expoae  him. 

HlGHWATB  — LlABILITT  07  LaND-OWNSB   lOB  IkJURT  OaUSBD  BT  pRIORT* 

iMJtD  HoBSB  OH  HiQHWAT. — An  adjoining  land-owner  who  m>»n fating 
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m  nflnodi  pMid  ifkan  Iwl  fron  «Im  •dg««f  »  faUfe  li^ 

Iwdo^-MTtti  ImI  froa  tiM  tnmM  pari  •!  «Im  iMd,  wfakk  IB  hUbUb 
far  trmFtlf  Is  iio4  liabto  to  a  traTalar  iHiom  hons^  beoommg 
from  aoiiM  nnknowa  oftOM  bo4  attribntabla  to  tho  road  or  Hio 
kavat  tbo  road  and  oarriaa  hia  owav  wfeo  aaok  poo^  wbava 
tho  iajnry  oomplaiiiod  ol. 

TBE8PAB8  to  recoTer  for  penooal  injuries  alleged  to  hsve 
been  caused  bj  the  negligenoe  of  defendaDte.  A  small  atreaia 
running  through  defendants'  land  sereral  feet  below  the  lont 
of  the  highway  on  whiob  plaintiff  was  driving  crossed  it  si 
the  place  where  the  accident  occurred.  Some  time  befioffe 
the  then  owners  of  the  adjoining  land  built  a  dam  eigbt  feei 
high  across  the  stream  on  the  northerly  sidSi  and  about  ftt 
teen  feet  from  the  highway,  for  the  purpose  of  collecting  ttie 
water  and  forming  an  ice-pond.  The  defendants,  after  par* 
chasing  the  land,  obtained  permission  from  the  turnpike  com* 
pany  building  the  road  to  raise  the  grade  of  the  road  at  the 
point  referred  to,  and  they  filled  in  about  eight  feet,  tam- 
piked  the  surface,  constructed  a  culvert  for  the  passage  of  ths 
stream,  and  thus  raised  the  road  and  their  own  land  between 
it  and  the  dam  to  the  level  of  the  latter.  They  fiEtiled  to  re- 
build a  fence  or  guard-rail  which^had  formerly  existed  between 
the  road  and  the  dam.  While  plaintiff  was  driving  on  the 
highway  at  the  point  above  described,  his  horse  suddenly 
frightened  from  some  unknown  cause,  and  ran  into  the  ioe» 
pond,  severely  injuring  plaintiff.  Other  facts  are  stated  in  the 
opinion.    Judgment  for  plaintiff,  and  defendants  appealed. 

Edwin  W.  Jackson^  for  the  appellants. 

Robert  SnodgrasB^  for  the  appellee. 

MiTGHBLL,  J.  The  learned  judge  below  laid  down  very 
clearly  and  accurately  the  general  rules  applicable  to  cases  of 
accidents  through  alleged  defects  in  the  public  roads,  and  the 
only  substantial  question  before  us  is,  whether,  on  the  admitted 
or  undisputed  facts,  there  was  sufficient  evidence  of  negligenoe 
on  the  part  of  defendants  to  go  to  the  jury. 

The  rule  as  to  excavations  or  other  sources  of  danger  by  an 
owner  of  land  in  the  vicinity  of  a  public  road  was  stated  in 
Gramlich  v.  Wunt^  86  Pa.  St  74,  27  Am.  Bep.  684,  and  OHU^ 
pi$  V.  MeOtman,  100  Pa.  St  144,  45  Am.  Bep.  865,  and  need 
not  be  enlarged  upon  here.  On  the  admitted  facts  of  this 
ease,  the  defendants  would  not  have  been  liable  merely  as 
owners  of  the  pond.    But  defendants,  having  altered  the  road 
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by  agreement  or  Ileenae  from  the  tnmpike  eompany,  through 
the  receiver,  assnmed  the  dotj  of  the  oompftny  in  that  regard, 
and  the  case  moet  be  considered  in  the  light  of  the  dutj  of  the 
company  if  it  had  made  the  change  iteelfl 

The  precise  limits  of  liability,  where  the  element  of  an  nnnily 
or  frightened  horse  enters  into  the  canses  of  an  accident  on  a 
pablic  highway,  have  been  the  subject  of  controversy  and 
some  difficulty.  It  is  conceded  that  our  cases  hold  the  town- 
ship authorities  to  a  more  exacting  rule  than  obtains  in  some 
other  states,  but  none  of  them  go  so  far  as  to  say  that  they 
must  make  the  road  safe  for  runaway  horses.  The  subject 
was  carefully  considered  in  the  recent  case  of  Jackson  Toun^ 
$hip  V.  Wagner,  127  Pa.  St.  184,  14  Am.  St  Rep.  833,  where 
our  brother  Williams  said:  ^*  Township  officers  are  bound  to 
anticipate  and  provide 'against  the  ordinary  needs  of  travel 
conducted  in  the  ordinary  manner,  •  •  •  •  but  are  not  bound  to 
anticipate  the  danger  to  which  a  broken  wagon  or  a  frightened 
horse  may  expose  the  driver."  And  again:  **It  is  necessary 
to  inquire  whether  the  accident  was  the  natural  or  probable 
resolt  of  any  act  or  omission  of  the  township  officers,  which 
rendered  the  highway  unsafe  for  the  purposes  of  travel,  con- 
ducted in  the  ordinary  manner  and  by  the  ordinary  means  of 
conveyance.  If  it  was,  then  the  plaintiff  ought  to  recover; 
and  the  fright  of  her  horse,  the  breaking  of  her  wagon,  and  her 
inability  to  guide  her  frightened  animal  should  not  stand  in 
the  way  of  her  recovery.  These  circumstances  do  not  confer 
on  her  any  rights  she  would  not  have  possessed  without  them^ 
nor  give  her  any  higher  claim  on  the  care  of  the  township 
officers.  On  the  other  hand,  they  do  not  take  from  her  any 
right  to  which  she,  in  common  with  other  travelers,  was  en- 
titled in  the  use  of  the  highway.  It  is  the  condition  of  the 
highway,  therefore,  and  not  the  succession  of  accidents  that 
befell  the  plaintiff,  to  which  the  attention  of  the  jury  should 
have  been  held.  Was  the  road  on  that  day  and  at  that  place 
in  a  condition  that  made  it  a  suitable  and  sufficient  road  for 
public  travel  conducted  in  the  ordinary  manner  T  ** 

The  criterion  here  laid  down  was  reaffirmed  in  the  same 
ease  (  Wagner  t.  Jaekeen  TowneMp^  188  Pa.  St  61),  and  must  be 
considered  the  settled  law. 

Tested  by  this  rule,  it  is  clear  that  there  was  no  sufficient 
evidence  of  negligence  to  take  this  case  to  the  jury.  There 
was  no  defect  in  the  road-bed.  It  was  level,  and  safe  for  ordi- 
nary traveL    The  edge  of  the  pond  was  fifteen  &et  outside  the 
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One  of  iho  tampOcti  and  tamt]r*tav6n  ftei  finMii  fha  ln«U 
part  of  fbo  road,  whioh  wao  to  ioma  extent  aeparated  and  <Sa- 
tingnished  from  tha  pari  adjoining  the  pond  by  a  lino  of  tdo* 
graph  poles.  The  oanae  of  the  horse's  fright  is  anknown,  bol 
there  was  no  oridanoo  Ihat  it  waa  from  anything  on  or  eo» 
nected  with  the  road  or  witti  the  pond.  Apart  from  the  fright 
of  the  horse,  there  was  nothing  to  show  any  danger  to  tn^rA 
from  the  existenoe  of  the  pond  and  the  absence  of  a  fence  be- 
tween it  and  the  road.  It  is  in  this  respect  that  the  preaeni 
differs  from  the  line  of  eases  of  which  Plymouth  O^wnskip  t. 
Gratmr^  125  Pa.  St  24, 11  Am.  8t  Rep.  8G7,  is  the  exempftf. 
Tliere,  as  here,  the  road-bed  was  without  defect,  but  it  waa 
along  and  immediately  adjacent  to  the  tracks  of  the  railroad, 
where  the  passage  of  trains  had  a  natural  tendency  to  frighten 
borses.  The  road,  therefore,  as  it  existed,  contained  tiie  el^ 
ments  of  danger  to  ordinary  travel;  and  this  court  held  that 
it  was  the  duty  of  the  township  to  anticipate  and  prorido 
against  such  danger.  The  element  of  danger  to  ordinary 
travel  is  wanting  in  the  present  case;  and  therefore  the  jury 
should  have  been  instructed  that  there  was  no  soffloiant  evi- 
dence on  which  to  hold  the  defendants  liable. 
Judgment  reversed.  


SmoLwrr,  J.,  disaaiiied,  on  the  gronod  that  thoogk  tiit  ImIi 
{»at«d,  yet  the  qnestioa  m  to  whether  or  not  the  defendaate  wwe  wm§^igm(k 
ia  failing  to  erect  a  fenoe  or  guard-rail  between  the  highway  and  tha  daa 
«hoald  have  been  submitted  to  the  jury  for  determinatioii.  On  this  point  he 
•aid:  '*  Whfther,  in  consequence  of  the  local  changes  made  by  d^ndants^ 
the  pond,  of  considerable  depth,  etc,  formeriy  elevated  about  ciglU  feel 
Above  the  turnpike^  but  now  on  a  level  therewith,  was  daageroos,  aad  if  as^ 
whether  it  was  in  snch  close  proximity  to  the  pnUie  road  as  to  nndar  travel 
thereon  dangerous,  etc.,  were,  according  to  aU  well-considered  aathoritie^ 
^neetions  of  fact  for  the  jury.  If  the  changes  referred  to  had  boon  made  by 
tiie  tnmpilce  company,  and  cnit  had  been  brought  against  it  lor  aaglect  oif 
duty  in  not  providing  a  gnard-rail  or  other  snitabia  proteotioa  against  danger, 
the  same  questions  would  have  arisen.  By  permission  of  the  sequestrator, 
the  changes  were  made  by  defendants  for  their  own  oonvenienoo  and  benefit 
and  it  thereby  became  tiieir  duty  to  provide  such  protection  as  the  changed 
condition  required,  if  any.  The  affirmaaoo  of  defendants'  third,  foortii,  and 
fifth  points  would  have  had  the  effsot  of  taking  the  case  from  the  }ury,  and 
holding,  aa  matter  of  law,  that  the  defendanti,  who^  for  their  own  oenvenienee 
and  benefit,  raised  the  grade  of  the  turnpike  to  the  level  of  tiieir  pond,  and 
left  it  in  that  dangerous  condition,  without  providing  any  protection  what- 
ever as  a  substitute  for  the  embankment  and  the  fence  which  they  removed, 
were  not  guilty  of  any  negligence.  This  would  have  been  a  wide  aild  dangei^ 
ous  departure  from  well-settled  principles.  The  question  of  negligence  of 
which  there  was  an  abundance  of  evidence,  was  dlearly  lor  the  juxy,* 
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BioswATB— LiABiLZTT  09  LAin>-owNiE  lOB  Axoxam  QSAVik— The 
k«dy  for  injnriao  otmbod  by  altering  the  grade  of  a  highway  hf  a  railroad 
%m  Bot  agsiast  the  toim,  bat  the  railroad,  under  the  ReTiaed  Statotea  of  llaasa- 
«hiiJMttfts  Parker  r.  Bottom  eic  B.B.O0.9Z  Ondi.  107;  00  Am.  Deot  709,  and 


HlOHVATB  — LlABILITTfOH  DSTBCTB  IN  —  FrIORTKIKD  HoBSI. — Where 

«l>jecta  ordinarily  calculated  to  frighten  roadwortby  horsea  are  allowed  to 
remain  on  a  highway^  they  are  regarded  ae  defects,  and  after  dne  notice  to 
ttie  anthoritiea  the  township  will  be  liable  for  injuries  oansed  thereby:  North 
ManhOm  Tp.  ▼.  AmM^  119  Pa.  St.  380;  4  Ajn.  St.  Rep.  660,  and  note;  Cai-d 
w.  CUy  oJEUgwortK  06  Me.  647;  20  Am.  Rep.  722.  The  running  away  of  a 
plaintiff 'a  horse  will  not  bar  his  recovery  for  injury  received  through  a  defect 
in  a  highway  causing  such  injury  during  the  runaway t  Bbng  ▼•  OUif  qfCokoet, 
n  H.  Y.  83i  38  Am.  Kep.  674. 


Commonwealth  iil  Gbbadb. 

(Mi  PmnnTLTAiiiA  Btati,  Mi] 

OmOHMi  Law— PEisiriiFTioN  ot  Invoouroi— Binu>Kir  cm  F&oov  vayxu 
Shuts.  —  A  person  accused  of  crime  is  presumed  innocent  until  his  guilt 
is  olearly  established,  and  it  is  incumbent  on  the  state  to  proTO^  not  only 
to  the  satisfaction  of  the  jury,  but  beyond  a  reasonable  donbt^  the  pres- 
ence of  every  ingredient  neeeosary  to  oonstitnte  the  crime  charged. 
Preeomptiona  of  fact,  however,  sometimea  stand  for  full  and  ttipress 
prool  until  the  contrary  is  eatablished;  as^  that  the  accused  is  sane  until 
he  proves  his  insanity. 

CBsmiMAL  Law  —  Ihsamitt  as  Ddihss — Bubdht  avd  Mbasobs  ov  Pikoof. 
— When  insanity  is  set  up  as  a  defense  to  the  crtoM  ehargad,  it  is  inouui* 
bent  on  the  accused  to  rebut  the  presumption  of  sanity,  and  show,  nol 
beyond  a  reasonable  doubts  nor  either  clearly  or  conclusively,  but  by 
fairly  preponderating  evidence^  such  as  ia  ordinarily  required  to  prove  a 
eivil  issueb  tiiat  he  was  insane  at  the  time  of  ooinndttiDf  the  crime 
ebaiged.  .  -^ 

Ohmxhal  Law— Imsabxtt  as  DBtim— 'Msabvrb  ov  Proav— Immtvo* 
noii&  — When  insaiiity  is  set  up  as  a  defense  to  the  erime  charged,  il 
SMst  ha  proved  by  fairly  preponderating  evidence;  and  while  a  mere 
doubt  as  to  such  insanity  will  not  justify  an  acquittal,  yet  it  is  reversible 
error  to  instruct  that  it  must  be  **  olearly  proved,"  although  snbetantially 
correct  instructioas  as  to  the  measure  of  proof  required  are  subsequently 
given, 
OtmurAL  Law  —  iMSAirrrr  as  Dbvbnsi—Evidriiob.— Where  insanity  is 
set  up  aa  a  defense  to  the  orime  charged,  and  the  evidence  of  witnesses 
shews  that  the  mental  condition  of  the  accused  was  known  to  them  at 
the  time  of  the  commission  of  the  erime  charged  and  afterwards,  they 
•re  competent  to  express  an  opinion  aa  to  whether  or  not  he  was  insane 
sr  ssne  at  that  tima»  and  alee  aa  to  his  present  condition  of  mind. 

Indictment  for  murder.    The  defendant  was  aecvsed  of  tlM 
murder  of  his  step-daughter,  aud  set  up  iosaoiiy  as  a  defimssw 

AB.  Sn  Bar.,  Yck  XXVII. -44 
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Witn6S86B  Introduced  in  his  bebalf  testified  tbat  fhej  had  i 
knowledge  of  his  mental  condition  at  and  snbeeqnent  to  the 
oommiBsion  of  the  crime.  They  were  then  asked  to  state 
whether  or  not,  in  their  opinion,  he  was  sane  or  insane  at  that 
time,  and  whether  or  not  he  had  remained  in  the  same  con- 
dition of  mind  up  to  and  including  his  trial.  This  question 
being  objected  to,  the  objection  was  snstained,  and  Uiia  mlii^ 
is  assigned  as  error* 

/•  C.  Dieken  and  W*  D.  Mocref  for  the  appellant. 

R.  H.  JohfuUmf  dUtriet  attorney^  and  W.  D.  Porter^  for  tbe 
commonwealth, 

Stbrrbtt,  J.    As  stated  in  appellant's  history  of  the  ease, 
^the  defense  upon  which  his  coansel  chiefly  relied  was  insan* 
ity."    In  view  of  that  fact,  scTcral  points  for  charge,  bearing 
more  or  less  directly  on  tbe  subject,  were  submitted.     One  of 
these  is,  '^  that  under  the  plea  of  not  guilty,  the  defendant  has 
a  right  to  show,  by  way  of  defense,  the  insanity  of  the  defend- 
ant at  the  time  of  the  killing,  and  that  the  jury  must  pass 
upon  the  question  of  the  defendant's  sanity  or  insanity,  and 
if  they  find  him  insane  at  the  time  of  the  killing,  acquit  him 
by  reason  of  insanity."    This  point  was  rightiy  affirmed  witln 
out  any  qualification,  and  of  course  it  is  not  assigned  for  error. 
Other  points  recited  in  the  thirteenth,  fourteenth,  fifteenth,  and 
seventeenth  specifications,  respectively,  were  answered  in  the 
negative,  and  therein  it  is  alleged  there  was  error.    In  the  first 
of  these,  the  court  was  requested  to  charge:  '^  That  the  burden 
of  proof  never  shifts  from  the  commonwealth  to  the  defendant, 
and  the  commonwealth  must  show,  beyond  a  reasonable  doubt^ 
that  defendant  was  of  sound  mind,  memory,  and  discretion  at 
the  time  of  the  killing."    The  learned  judge's  answer  was: 
**  This  point  is  refused.    As  I  understand  the  point,  it  is  in- 
tended to  say  that  the  defense  of  insanity  shall  be  established 
beyond  a  reasonable  doubt;  that  unless  it  is  established  be- 
yond a  reasonable  doubt,  it  would  be  your  duty  to  acquit.    I 
do  not  understand  the  law  to  go  to  that  extent,  and  the  matter 
will  be  referred  to  in  my  general  charge,  wherein  the  law  as 
I  understand  it  is  correctly  stated  on  this  subject."     If  this 
answer  was  intended  to  be  responsive  to  the  point, its  meaning 
is  not  ,Tery  clear.    The  court  was  not  requested  to  charge 
^  that  the  defense  of  insanity  shall  be  established  beyond  a 
reasonable  doubt"    On  the  contrary,  the  last  clause  of  the 
point  iiy  in  substance,  that  the  burden  of  proving  affirmatively 
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mnd  beyond  •  reasonable  doubt  tbe  sanity  of  the  defendant  at 

the  time  of  the  killing  was  on  the  commonwealth.    Bat  wbat- 

•Yer  impreesion  this  and  other  answers  to  the  defendant's 

points  may  have  made  on  the  minds  of  the  jury,  it  may  be 

safely  assumed  that  in  considering  the  evidence  bearing  on 

the  defense  of  insanityi  they  were  governed  by  what  tbe 

learned  judge  afterwards  said  in  that  portion  of  his  general 

charge  to  which  they  were  specially  referred  for  a  correct  state* 

ment  of  the  law  on  the  subject.    After  speaking  particularly 

of  insanity  as  a  defense,  etc.,  he  there  said,  inter  alia:  ^  It  is 

my  duty  to  say  to  you,  as  the  law  governing  the  reBponsibility 

of  men  for  their  acts,  that  in  all  cases  every  man  is  presumed 

to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be 

responsible  for  his  crimes,  until  the  contrary  is  proved  to  the 

satisfaction  of  the  jury;  and  to  establish  a  defense  on  the 

ground  of  insanity,  it  must  be  clearly  proved  that  at  the  time 

of  committing  the  act  the  party  accused  was  laboring  under 

•ach  a  defect  of  reason  from  disease  of  the  mind  as  not  to 

know  the  nature  of  the  act  he  was  doing,  or  if  he  did  know 

it,  that  he  did  not  know  he  was  doing  what  was  wrong.    This 

looks  like  a  fair  definition  of  what  insanity  is.    That  is  what 

is  required  to  relieve  him  of  responsibility  for  his  acts." 

Without  questioning  the  general  correctness  of  what  was 
said,  in  that  connection,  as  to  the  kind  of  insanity  that  consti- 
tutes a  defense  to  an  act  which  would  otherwise  be  punishable 
as  criminal,  we  think  the  degree  of  proof  necessary  to  sustain 
such  a  defense  was  too  strongly  stated  in  saying  ^Mt  must  b^ 
clearly  proved."  This  was  imposing  on  the  defendant  a  greater 
burden  than  the  law  requires. 

In  harmony  with  the  humane  principle  of  the  criminal  law, 
that  every  person  accused  of  crime  shall  be  presumed  innocent 
until  his  guilt  is  clearly  established,  it  is  incumbent  on  the 
commonwealth  to  prove,  not  only  to  the  satisfaction  of  the  jury, 
but  beyond  a  reasonable  doubt,  the  presence  of  every  ingredient 
necesrary  to  constitute  the  crime  charged  in  the  indiotmenii 
That  burden,  as  was  said  in  Turner  v.  CammonweaUhf  86  Pa. 
St.  54,  27  Am.  Rep.  683,  never  shifts,  but  rests  on  the  prosecu- 
tion throughout;  so  that  in  all  cases  a  conviction  can  be  had 
only  after  the  jury  has  been  convinced,  beyond  a  reasonable 
doubt,  of  the  defendant's  guilt  It  necessarily  follows,  that 
if  tbe  evidence  is  such  as  to  leave  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  existence  of  any  necessary  ingre- 
dient of  the  crime  charged,  they  should  give  the  defendant  l)je 
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benefit  of  that  doubt    Bat  presamptlons  of  faet  loinotlmii 
stand  for  full  and  express  proof  until  the  contrary  is  shown. 
For  example,  inasmuch  as  sanity  is  the  normal  oondition  of 
man,  every  one  is  presumed  to  be  sanCi  and  that  presamptioQ 
holds  good,  and  is  the  full  equivalent  of  express  proo^  until  it 
is  successfully  rebutted*    When  insanity  of  the  defendant  is 
set  up  as  a  defense,  it  is  incumbent  on  him  to  rebat  the  ordi- 
nary presumption  of  sanity,  and  show,  not  beyond  a  reasonable 
doubt,  nor  either  clearly  or  conclusively,  but  by  fairly  prepon* 
derating  evidence,  such  as  is  ordinarily  required  to  prove  a 
fact  in  civil  issues,  that  he  was  insane  at  the  time  of  commit- 
ting the  alleged  crime.    In  Lynch  v.  CommonweoItA,  77  Pa.  Si 
205,  213,  the  trial  judge  refused  to  charge,  ^  that  if  the  juiy 
have  a  reasonable  doubt  as  to  the  condition  of  the  defendant's 
mind  at  the  time  the  act  was  done,  he  is  entitled  to  the  benefit 
of  such  doubt,  and  they  cannot  convict";  and  for   further 
answer  to  the  point,  said:  ^*  The  law  of  this  state  is,  that  whera 
the  killing  is  admitted,  and  insanity  or  want  of  legal  responsi- 
bility is  alleged  as  an  excuse,  it  is  the  duty  of  the  defendant 
to  satisfy  the  jury  that  insanity  actually  existed  at  the  time 
of  the  act;  a  mere  doubt  as  to  such  insanity  will  not  justify 
the  jury  in  acquitting  on  that  ground."    That  instruction  was 
approved  by  this  court,  and  substantially  the  same  instrnction 
was  afterwards  sanctioned  in  Ortwein  v.  Commonwealth^  76  Pa. 
St  421,  425;  18  Am.  Rep.  420;  and  other  esses.    In  Coyb  v. 
Cam$nonwealih,  100  Pa.  St  578,  45  Am.  Rep.  897,  the  same 
role  of  evidence  was  again  recognised.    It  was  further  held  to 
be  error,  in  that  case,  to  instruct  the  jury  that  the  defense  of 
insanity  should  be  proved  by  clearly  preponderating  evidence. 
The  instruction   should  have  been  *'  fairly  preponderating," 
instead  of  ^*  clearly  preponderating  evidence."    Speaking  of  the 
degree  of  proof  required  by  the  words  employed  in  that  case, 
Mr.  Justice  Mercursaid;  ''  It  is  demanding  a  higher  degree  of 
proof  than  the  authorities  require.     It  may  be  satisfactorily 
proved  by  evidence  which  fairly  preponderates.    To  require  it 
to  clearly  preponderate  is  practically  saying  it  must  be  proved 
beyond  all  doubt  or  uncertatnty.     Nothing  less  than  this  will 
make  it  clear  to  the  jury."    As  applied  to  the  degree  of  proof 
required  to  rebut  the  presumption  of  sanity,  and  sufficiently 
prove  the  existence  of  insanity,  there  is  no  appreciabls  difier- 
ence  between  the  expressions  ^^  clearly  proved"  and  ^proved 
by  clearly  preponderating  evidence."    If  there  is  any  difler- 
^ncci  the  former  calls  for  the  higher  degree  of  proof.    It  is 
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almont  equivalent  to  tajring  ^proved  beyond  a  reasonable 
donbi  **{  becaue  if  any  dotdit  as  to  the  existeoee  of  a  particu- 
lar bid  existii  it  cannot  be  said  to  be  **  clearly  proved.'' 

It  is  tme  tiiat  the  learned  Jodge,  in  another  part  of  hie  som^ 
what  lengthy  charge,  said  to  the  jury:  ^  You  have  to  be  eatis- 
fied  of  hie  insanity  by  the  preponderance  of  the  evidence.  He 
Las  to  eBtablishy  in  other  words,  bis  insanity,  not  by  the  rnle 
of  a  reasonable  donbt,  bnt  by  the  testimony,  what  the  prepon- 
derance of  the  evidence  shows.''  Bat  with  two  measures  of 
proof  before  them,  one  substantially  correct  and  the  other  erro- 
neous, how  is  it  possible  for  us  to  determine  which  the  jury 
adopted  T  There  should  be  nothing  left  to  conjecture,  es- 
pecially in  a  capital  case.  It  is  enough  to  know  that  the  jury 
may  have  been  misled  by  errroneous  instructions  on  a  point 
vital  to  the  defense. 

The  testimony  referred  to  in  the  sixth,  eighth,  ninth,  and 
tenth  specifications  appears  to  have  been  neither  incompetent 
nor  irrelevant,  and  we  think  it  should  have  been  admitted. 
Neither  of  the  remaining  specifications  of  error  requires  special 
notice.  That  part  of  the  charge  embraced  in  the  eighteenth 
specification  of  error  contains  some  expressions  of  opinion,  etc., 
that  might  have  been  profitably  omitted,  but  we  are  not  pre- 
pared to  say  that  they  are  positively  erroneous. 

Judgment  reversed,  and  a  venire  faeioi  de  novo  awarded. 


Homomi  — >BuBOiir  ov  Fboov.  — Simple  proof  of  homioide  wffl  not  o^ 
labluh  the  erime  of  murder.  The  prosecntioa  must  affirmatively  prove  the 
exietenoe  of  malloe  in  the  perpetrator  in  order  to  pat  him  upon  his  defense: 
State  T.  De$Aamp$,  42  La.  Ann.  MT;  21  Am.  St.  Rep.  802,  and  note;  State 
▼.  Dferftevver,  ee  Mo.  eeS;  0  Am.  St.  Rep.  8S0|  People  r.Lemperk,U  (ML  45. 

GsmnrAi.  Law-^IvsAmnr  is  a  Dmiiu  ro  Oana— -Buaixur  of  Pa<nr- 
SiKi  lasAififT.  —  Where  insanity  is  set  np  as  a  defense  to  orime,  the  aoonted 
is  not  reqnired  to  prove  it  beyond  a  reasonable  donbt:  Amutt'img  ▼.  State,  27 
Fla,  SeS;  20  Am.  St.  Rep.  72;  and  note.  An  aconsed,  if  he  relies  on  the  de- 
fense of  insanity,  is  bound  to  proire  his  insanity  by  a  prepoiideranoe  of  eredita* 
Me  eiTldenee^  where  bis  gnUt  baa  been  proved  beyond  a  reasonable  donbtt 
BtaU  V.  Trmit,  74 Iowa»  645;  7  Am.  St.  Rep.  40e, and  note;  Pareoney.  State, 
SI  Ala.  677;  60  Am.  Rep.  I9i,  and  extended  note;  State  v.  McCoy,  34  Ma 
631;  86  Am.  Dea  121,  and  note;  Poople  ▼.  MeNtUty,  93  CeL  427;  State  w. 
WOkmrnm,  106  Ma.  168|  AMst.  Xetslik  SO  Kev.  338. 
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pn  FmnmrvvAmL  teAXi^  ttL] 

ffnuvoB— IFirDBimiBLi  Biiiiwi.  — ▲■  adjoiaiiig  knd-ownor  k  wilkMl 
kgal  Minady  for  tiia  daprariBg  «fllMli  upon  iti  dadnlnlttj  aad 
▼mla«^  eimttd  tvf  IIm  pradnikf  of  «a  mn4Mirablo  ImrineMs  b«i  if 
Uninii  ii  Modaotod  ia  MMh  mMUMr  m  to  in  jurioiialy  tMbot  tfao  «•  of 
•soh  laad  or  ito  oocopoBfei^  tlio  ownor  may  recover  damogoo  tiMffoCor. 

KvBAHOB— Oon  MAinrFAOimiT — Imjuby  90  Asjonrzva  Lahd.  — One 
engaged  in  maiiafaetoriiig  ooke  from  eool  porebMod  at  a  remoAe  plaoe  m 
liable  in  aotoal  damageo  for  aabetaatial  injury  to  the  oropo  and  land  of 
an  adjoining  owner,  oaniod  by  the  smoke  and  vapon  nooamarily  ariri^ 
from  each  buineoi^  oonduotod  in  oarefnl  manner,  upon  an  impropriate  mti 
owned  by  the  manafkoturer. 

HvoAHd — CoKB  MANUVAOioBr — Irjumotiov.  ^  A  ooke  maanfeotory,  eea* 
dneted  in  a  oarefol  manner  npon  an  appropriate  rite,  bat  whidi  eab* 
■tantially  tnjnree  tlm  eropo  and  toil  of  an  adjoioiog  owner,  will  aot  bo 
reetrained  by  injnnetion,  but  onch  owner  it  entitled  to  reoover  aetntl 
damagee  in  an  action  at  law. 

MVISANCB  —  OOKB    MaKUFAOTORT  —  MSASUBB   OF  DaXAGBS -.EviDXNCB. — 

In  an  action  by  an  adjoining  owner  to  reooTer  for  injury  to  his  oropa  and 
soil,  arising  from  a  ooke  mannfaetory,  ritoated  on  a  well-ooleoted  and 
eecluded  site,  and  oarafolly  operated,  such  owner  is  entitled  to  recorer 
only  his  actual  loss  in  the  products  of  his  farm  or  the  destmction  of  his 
soil,  or  both,  snstained  within  the  period  of  the  statnto  of  limitatioBaL 
He  is  not  entitled  to  exemplary  damages,  nor  is  the  role  as  to  damages 
for  a  taking  by  eminent  domain  applicable;  and  eridenoe  which  does  not 
tend  to  proTo  the  aetnal  damages  snstaioed  is  inadmissible. 


/.  F.  WenUing,  Paul  H.  Oaxth^r,  J.  A.  Marehand,  D.  A.  Miller^ 
Oeorg€  ShiroB,  Jr.,  W.  F.  MeCoohj  P.  O.  KnMt^  and  Janm  H. 
Reedf  for  the  appellants. 

D.  8.  Atkinson  and  /.  M.  PeopteM,  for  the  appellee. 

Williams,  J.  This  case  was  tried  with  considerable  oare  fai 
the  court  below,  and  was  in  most  respects  well  tried.  Some 
qaestions,  however,  were  raised  and  considered  on  the  trial 
which  were  not  necessarily  involvedi  and  which  hindered 
rather  than  helped  the  court  and  jury  in  reaching  a  correol 
result  For  this  reason,  and  because  the  case  as  it  is  pre* 
sented  is  one  of  considerable  general  importance,  it  seems  d^ 
sirable  that  the  position  of  the  parties,  and  the  principles  by 
which  their  relative  rights  are  to  be  adjusted,  should  be  briefly 
considered.  This  may  be  done  by  answering  the  following 
questions:  1.  Has  the  plaintiff  shown  a  cause  of  action  for 
which  he  can  recover  in  a  court  of  law  ?  2.  If  he  has,  what 
is  the  measure  of  his  damages  ?  8.  Was  the  evidence,  which 
was  admitted  onder  objection,  relevant  to  the  issue  before  the 
iury? 
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The  plaiDtiff  shows  that  prior  to  1871  he  was  the  owner  of 
a  farm  in  Westmoreland  County,  on  the  uplands  north  of  Brush 
Creek.  His  oultiyated  fields  began  about  one  thousand  feet 
from  and  abont  three  hundred  feet  above  the  stream,  and  ex- 
tended back  to  and  beyond  his  dwelling  and  farm-buildings, 
which  were  about  one  half-mile  from  the  stream.  He  shows 
that  in  1871  the  defendants  bought  a  tract  of  land  in  the  val- 
ley, and  extending  up  the  slope  some  three  or  four  hundred 
feet,  on  which  they  erected  coke-ovens  on  the  flat  on  the  north 
tide  of  the  creek.  He  alleges  that  the  smoke  and  gas  from 
these  ovens  passed  over  his  farm,  injuring  thereby  his  crops, 
diminishing  the  productiveness  of  the  soi],  and  the  desirability 
of  his  house  as  a  place  of  residence.  Evidence  was  given  on 
the  trial  in  support  of  this  allegation.  The  defendants  deny 
that  the  plaintiff  has  suffered  injury  in  his  crops,  his  soil,  or 
the  comfort  of  his  home;  and  they  further  deny  that  the  in- 
juries alleged,  if  actually  sustained,  would  entitle  the  plaintiff 
to  recover,  and  for  this  they  give  the  following  reasons:  (a) 
Such  injuries  are  the  natural  and  necessary  result  of  the  devel- 
opment by  the  owner  of  the  resources  of  his  own  land,  as  in 
Pennsylvania  Coal  Co.  ▼.  Sanderson^  113  Pa.  St.  126;  67  Am. 
Rep.  445;  (6)  they  result  from  a  reasonable  use  of  his  own 
land  for  a  lawful  purpose,  as  in  Huckenatine's  Appeal,  70  Pa, 
8t.  102;  10  Am.  Rep.  669;  {e)  they  result  from  the  pursuit  of 
a  lawful  calling,  in  a  lawful  manner,  without  either  negligence 
or  malice  on  the  part  of  the  owner  or  his  employees,  as  in 
Pennsylvania  R.  S.  Co.  v.  Lippincott^  116  Pa.  St.  472;  2  Am. 
et  Rep.  618. 

In  Sanderson's  case  the  land  of  the  coal  company  was  coal* 
land.  Its  value  could  be  realized  by  the  owners  in  no  other 
way  than  by  bringing  the  coal  to  the  surface,  so  that  it  could 
be  prepared  for  the  market  In  the  process  of  mining,  subter^ 
ranean  veins  of  water  are  necessarily  opened,  and  the  water 
accumulating  in  the  mines  must  be  brought  to  the  surface, 
where  it  naturally  finds  its  way  into  the  surface  streams,  and 
pollutes  them.  If  this  could  not  be  done,  a  great  industry 
would  be  interfered  with,  and  the  owner  of  the  coal-land  denied 
the  exercise  of  the  rights*  of  ownership  on  bis  land,  for  the 
benefit  of  a  neighboring  owner,  whose  title  was  no  greater  or 
liigher  than  his  own.  The  maxim,  Sie  utere  tuo  ut  alienum  non 
tedof,  was  therefore  neither  suspended  nor  modified  in  Sander- 
•son's  case.  The  coal  company  was  using  its  own  land  in  the 
only  manner  practicable  to  it.   The  harm  done  thereby  to  oth- 
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•n  was  the  least  in  amount  consistent  with  the  natural  and 
lawful  use  of  its  own.    If  this  use  was  to  be  denied  to  the  ooal 
eompany  because  some  injury  or  inconvenience  to  others  was 
nnayoidable,  then  the  result  would  be  practical  oonfiscatioo  of 
the  coal-lands  for  the  benefit  of  householders  living  on  lower 
ground.     But  the  defendants  are  not  developing  the  minerals 
in  their  land,  or  cultivating  its  surface.    They  have  erected 
coke-ovens  upon  it,  and  are  engaged  in  the  manafacture  of 
coke.    Their  selection  of  this  site,  rather  than  some  other,  is 
due  to  its  location  and  to  their  convenience,  and  has  no  rela- 
tion to  the  character  of  the  soil,  or  to  the  presence  or  absence 
of  underlying  minerals.    The  selection  was  no  donbt  a  wise 
one,  quite  secluded,  and  quite  convenient  to  the  several  mines 
from  which  the  material  was  to  be  obtained  for  the  making  of 
eoke;  but  it  was  the  selection  of  a  manufacturing  site,  and  is 
subject  to  the  same  considerations  as  though  glass  or  lumber 
or  iron  had  been  the  commodity  to  be  produced,  instead  of 
coke.    The  rule  in  Sanderson's  case  has  therefore  no  applica- 
tion to  the  facts  of  this  case.    The  injury,  if  any,  resalting 
from  the  manufacture  of  coke  at  this  site,  is  in  no  sense  the 
natural  and  necessary  consequence  of  the  exercise  of  the  legal 
right  of  the  owner  to  develop  the  resources  of  his  property,  but 
is  the  consequence  of  his  election  to  devote  his  land  to  the  es- 
tablishment of  a  particular  sort  of  manufacturing,  having  no 
natural  connection  with  the  soil  or  the  subjacent  strata. 

The  rule  in  Huckenstine^s  Appeal,  70  Pa.  St  102, 10  Am.  B^ 
669,  is  equally  inapplicable.  The  land  of  the  appellant  in 
that  case  had  upon  it  a  deposit  of  fine  brick-clay,  which  eould 
be  made  into  bricks  with  profit,  if  this  was  done  near  the  pit 
from  which  the  clay  was  taken.  This  is  the  usual,  and  prob- 
ably a  necessary,  way  of  converting  the  clay  into  bricks.  Ad 
effort  was  made  to  enjoin  against  the  burning  of  the  bricks  by 
Huckenstine  on  the  field  where  the  clay  was  obtained.  The 
injunction  was  refused,  and  it  was  held  that,  upon  the  case  a» 
presented,  Huckenstine  was  making  a  reasonable  use  of  his 
own  land,  which  equity  would  not  interfere  with.  Whether 
he  would  have  been  liable  in  an  action  at  law  for  any  substan- 
tia] injury  he  might  do  to  a  neighbor  by  the  burning  of  bricks 
was  not  before  the  court,  and  was  not  considered.  We  think 
it  is  true,  as  held  by  the  judge  of  the  court  below,  that  the 
evidence  in  this  case  would  not  justify  an  ii\}unction.  It  shows- 
a  seleetion  of  a  site  as  well  adapted  to  the  business,  and  as  re- 
note  from  dwellings,  as  any  in  that  region.    To  er\join  the 
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mantifaotttre  of  eoke  at  «iioh  a  aite  would  aiuoutii  to  a  prohi^ 
l>itioQ  of  its  maottfactQre,  and  ibe  dostruction  of  vast  allied 
fltnd  dependent  industries  of  immense  value  to  the  public  aa 
^9ell  as  to  tbose  direotly  engaged  in  tbem.  An  injunction  ia 
x&ot  of  right,  but  of  grace,  and  will  never  be  issued  by  a  court 
of  equity  when  it  will  inflict  a  greater  injury  than  it  will  pre- 
^veni.  In  such  a  case,  the  injured  party  will  be  left  to  hi* 
redress  at  law.  No  more  than  this  is  fairly  covered  by  Huck* 
•nstine's  case*  The  plaintiff  in  this  case  is  therefore  in  the- 
right  court,  and  if  he  is  substantially  hurt  by  the  use  to  which 
the  defendants  have  seen  fit  to  devote  their  land,  we  see  no 
reason  why  he  may  not  recover,  unless  it  is  found  in  the  last 
M)i  the  positions  taken  by  the  defendants,  for  which  Lippincott'a 
case  is  cited. 

It  is  a  fundamental  principle  of  our  system  of  government 
that  the  interest  of  the  public  is  higher  than  that  of  the  indi* 
Tidual,  so  that  when  these  interests  are  in  conflict,  the  latter 
most  give  way.  If  the  individual  is  thereby  deprived  of  hia 
property  without  fault  on  his  part,  he  is  entitled  to  compensu*- 
lion;  but  if  he  is  affected  only  in  his  tastes,  his  personal  com- 
fort, or  pleasure,  or  preferences,  these  he  must  surrender  for 
the  comfort  and  preferences  of  the  many.  Thus  highways 
are  necessary  to  the  public  business  and  comfort.  Some  noise 
and  dust  are  necessarily  occasioned  by  the  legitimate  use  of 
fhem.  This  may  be  disagreeable,  perhaps  in  some  cases  posi-^ 
lively  harmful,  to  some  one  or  more  of  the  persons  living  along 
them;  but  f<Nr  this  there  is  no  remedy,  at  law  or  in  equity.  It 
is  one  of  the  necessary  consequences  of  subjecting  the  indi- 
vidual to  the  public  in  those  things  as  to  which  their  interest* 
are  in  conflict  Railroads  have  become  the  great  highwaya 
of  travel  and  commerce.  The  turnpike  and  canal  have  been 
superseded,  and  the  people  and  their  products  are  transported 
at  a  great  advance  in  speed  and  comfort  over  the  modern  high- 
way»  by  the  power  of  steam.  The  law  recognizes  the  public 
character  of  these  highways.  Their  presence  is  necessary  to 
the  proeperity  and  comfort  of  the  public.  To  some  persons 
who  live  near  them,  as  to  some  persons  who  live  upon  a  busy 
dty  street,  the  incessant  roar  of  business  and  the  dust  of 
passing  vehicles  or  trains  may  be  unpleasant  or  painful;  but 
whether  snch  persons  live  upon  a  country  road,  a  paved  streeti 
or  a  railroad,  they  are  alike  remediless.  No  action  will  lio 
against  the  municipality,  the  turnpike,  or  the  railroad  com- 
pany far  the  noise  and  dust  eaused  by  the  legitimate  use  or 
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operation  of  the  highway  in  dther  case.*  For  negligence  or 
malice  the  wrong-doer  is  liable  to  the  party  injured,  bat  for  Um 
lawful  uee  of  the  road,  in  the  customary  manner,  no  liaUlitj 
attaches  to  the  traveler  or  owner.    The  railroads  are  built,  as 
ts  the  turnpike  or  the  street,  under  laws  regulating  their  oon- 
etruction  and  use  in  the  interest  of  the-  public  which  is  to  be 
served  by  them.    The  right  to  operate  railroads  is  a  neces- 
sary incident  to  the  right  to  build  them,  and  this  was  held  is 
Lippinoott's  case.    But  the  production  of  iron  or  steel  or 
glass  or  coke,  while  of  great  public  importance,  stands  on  no 
different  ground  from  any  other  branch  of  manufacturing,  or 
from  the  cultivation  of  agricultural  products.    They  are  needed 
for  use  and  consumption  by  the  public,  but  they  are  the  results 
of  private  enterprise,  conducted  for  private  profit,  and  under  the 
absolute  control  of  the  producer.     He  may  increase  his  bosi- 
ness  at  will,  or  diminish  it     He  may  transfer  it  to  another 
person  or  place  or  state,  or  abandon  it.    He  may  sell  to  whom 
he  pleases,  at  such  price  as  he  pleases,  or  he  may  hoard  his 
productions,  and  refuse  to  sell  to  any  person  or  at  any  price. 
He  is  serving  himself  in  his  own  way,  and  has  no  right  to 
claim  exemption  from  the  natural  consequences  of  his  own 
acL    The  interests  in  conflict  in  this  case  are,  therefore,  not 
those  of  the  public  and  of  an  individual,  but  those  of  two  pri- 
vate owners  who  stand  on  equal  ground  as  engaged  in  their 
own  private  business.    Lippincott's  case  is  therefore  no  reply 
io  the  plaintiff's  case. 

What,  then,  is  the  measure  of  damagesT  The  declaration 
•charges  an  injury  to  the  trees  and  crops  growing  on  the  sur- 
face, and  a  permanent  injury  to  the  soil,  by  the  deposit  npoo 
it  from  the  passing  smoke  and  gas  of  sterilising  and  poisonous 
substances.  To  the  first  of  these  the  statute  of  limitations 
was  properly  applied.  During  two  of  the  six  years  open  to 
inquiry,  the  farm  was  in  the  possession  of  a  tenant,  who  paid 
what  is  admitted  to  have  been  a  full  rent  for  it.  The  crops 
for  tliose  two  years  should  therefore  be  excluded  from  con*" 
sideration.  As  to  the  remaining  four  years,  if  the  crops  were 
so  affected  as  to  reduce  their  quantity  or  value,  the  shrinkage 
upon  each  year's  crops  should  be  shown  in  bushels  or  tons,  or 
approximated  as  nearly  as  possible.  For,  the  acreage  in  wheat 
or  corn  in  any  one  of  these  four  years,  for  example,  being  shown, 
and  the  yield  per  acre,  a  comparison  of  the  crop  with  that 
raised  on  the  same  farm  before  the  ovens  were  built  could  be 
^be  made,  and  so  far  as  the  difference  was  shown  to  be  due  to 
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"^lie  BiDoke  or  gaB,  it  would  aflbrd  tome  basis  for  an  estimato 
<of  the  damage  sustained  on  that  year's  crops.    In  this  manner 
^he  actual  injury  to  the  crops,  if  any,  could  be  gotten  at  pretty 
Kiearly.'   As  to  a  permanent  injury  to  the  soil  by  the  deposit 
of  injurious  particles  upon  it,  a  chemical  analysis  will  afford 
^he  only  safe  guide.     Differences  in  the  amount  of  the  crop 
«night  be  due  to  the  effect  of  the  smoke  on  the  growing  plant, 
-to  negligent  tillage,  to  exhaustion  of  the  soil  by  long  cropping, 
or  to  many  other  causes;  but  if,  as  some  of  the  witnesses  have 
testified,  a  crust  of  foreign  and  sterilizing  substances  has  been 
•deposited  over  this  farm,  varying  from  a  quarter  to  a  third  of 
an  inch  in  thickness,  specimens  of  it  can  and  should  be  pro- 
duced, and  its  composition  and  the  effect  of  its  presence  ascer- 
tained and  explained  to  the  jury  by  those  competent  to  speak 
on  the  subject.    This  is  a  question  susceptible  of  a  clear  and 
satisfactory  solution  by  the  application  of  scientific  tests,  which 
the  court  and  jury  should  have  the  benefit  of.    If  the  result  is 
to  show  a  permanent  injury  to  the  soil,  which  impairs  its  pro- 
ductiveness to  an  appreciable  degree,  the  extent  of  the  loss  in 
the  value  of  the  farm  can  be  readily  computed.     If  such  per- 
manent impairment  is  not  made  to  appear,  this  part  of  the 
plaintiff's  claim  should  be  rejected  altogether.     The  fact  that 
the  plaintiff  may  regard  his  home  as  less  desirable  than  before, 
because  of  the  proximity  of  an  undesirable  business  or  of  un- 
desirable neighbors,  or  the  further  fact  that  its  selling  value 
has  been  reduced  by  reason  of  such  proximity,  affords  no 
ground  for  a  recovery.    The  location  of  a  livery-stable,  a  res- 
taurant, a  distillery,  and  many  other  kinds  of  business  close 
to  one's  home  might  diminish  its  comfort  and  its  market 
value,  but  the  owner  would  be  without  legal  redress,  so  far  as 
the  effect  of  mere  proximity  is  concerned.    If,  however,  the 
business  was  so  conducted  as  to  affect  the  use  of  adjoining 
property,  or  the  health  of  its  occupants,  these  tangible  and 
-substantial  injuries,  capable  of  measurement  by  a  pecuniary 
standard,  might  sustain  an  action  for  damages. 

The  ordinary  rule  for  the  ascertainment  of  damages,  where 
land  has  been  entered  and  appropriated  under  the  right  of 
eminent  domain,  does  not  furnish  a  measure  of  the  plaintiff's 
right  to  recover  in  this  case,  for  the  reasons  already  given. 
Where  an  entry  and  seizure  have  been  made,  the  effect  of  the 
•seizure  and  appropriation  of  part  of  the  land  of  the  owner  to  a 
particular  use  is  to  be  considered,  as  well  as  the  value  of  what 
is  taken.     This  can  be  best  adjusted  by  ascertaining  the  sell- 
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tog  Talue  of  tbe  whole  pwfeftf  before  the  entrjr,  aaad 
has  been  made.  The  differenoOi  if  any,  ehowa  the  aetoal 
which  the  owner  has  euffered.  But  in  this  case  then 
been  no  entry  upon  or  appropriation  of  the  plaintiff's  land. 
What  he  alleges  is,  that  the  prosecution  of  the  bnsinesB  of 
making  coke  by  the  defendants  on  their  own  land  has  hni 
his  crops  and  injured  his  soil.  They  have  the  right  to  make 
coke.  If  the  establishment  of  that  business  near  the  plaintiff 
affects  the  selling  value  of  his  farm,  he  can  no  more  recover 
for  that  than  he  could  recover  against  the  salooQ*ke^>er  or  the 
livery-man  because  the  location  of  their  business  near  him  had 
made  his  property  unsalable.  The  nature  of  the  bneiness  is 
therefore  to  be  left  out  of  view.  The  sole  queetion  is.  What 
harm  has  been  done  to  the  plaintiff  by  or  as  the  direct  result 
of  the  prosecution  of  the  defendants'  business  at  a  place  wh^e 
they  had  a  legal  right  to  carry  it  on?  The  plaintiff  might 
honestly  think,  and  bis  neighbors  might  be  willing  to  testify, 
that  the  mere  location  of  the  ovens  on  adjoining  land  reduced 
the  value  of  his  farm  thirty  or  fifty  per  cent  or  more,  and  a 
comparison  by  them  of  the  value  before  and  after  the  building 
of  these  ovens  would  include  this  element,  for  which  there  can 
be  no  recovery. 

What  has  been  now  said  substantially  disposes  of  our  ques* 
tion  relating  to  the  testimony  objected  to.  The  second  assign- 
ment  of  error  is  sustained.  The  question  objected  to  should 
have  been  excluded  because  it  called  for  no  fact,  but  for  a 
lumping  estimate  which  opened  the  way  for  the  witness  to  in- 
troduce coneiderations  that  we  have  seen  had  no  place  in  the 
adjustment  of  the  damages.  The  question  referred  to  in  the 
third  assignment  should  have  been  excluded,  for  reasons  al» 
ready  given.  The  seventh  assignment  is  also  sustained.  It 
was  of  no  sort  of  consequence  where  the  defendants  obtained 
the  material  which  they  used  in  making  coke,  or  what  priee 
they  paid  for  it,  or  what  the  miners  who  brought  it  to  the  sui^ 
face  were  paid  for  mining  it;  and  such  questions  should  have 
been  excluded.  The  ninth  assignment  must  also  be  sustained* 
The  question  was,  not  what  purposes  tbe  plaintiff 'might  have 
devoted  his  farm  to,  and  what  damages  he  would  have  sue* 
tained  in  that  case,  but  to  what  purposes  had  he  devoted  it^ 
and  to  what  extent  had  he  been  interfered  with  by  the  defend- 
ants' business.  An  examination  of  the  evidence  shows  that  the 
plaintiff  purchased  his  farm,  containing  eighty-two  aores,  tot 
four  thousand  dollars,  a  few  years  before  the  ovens  were  boilt*^ 
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Several  yMin  after  they  were  built  he  boaght  twenty  •(eree  lUI* 

loining,  which  contained  coal  which  he  mined  and  aoLd  to  the 

e  m  ployees  of  the  defendants.    So  far  as  the  evidence  indicateSi 

Ihe  latter  piece  was  not  farmed,  but  kept  and  used  for  mining 

eoal.     For  the  injury  to  four  years'  crops,  and  for  permanent 

injury  to  his  soil,  the  plaintiff  recovered  nearly  one  thousand 

dollars  more  than  his  farm  proper  cost  him,  and  still  finds  it 

to  his  advantage  to  reside  upon  it  and  to  cultivate  it.    The 

fact  that  such  a  verdict  was  rendered  shows  that  the  court  and 

jury  must  have  been  misled  to  some  extent  by  the  irrelevant 

testimony,  and  by  the  improper  measure  of  damages  which 

the  jnry  was  thus  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth  assignment 

of  error.    The  learned  judge  said  to  the  jury:  ^  After  much 

thought,  we  have  arrived  ai  these  conclusions;  L  That  the 

owners  of  coal-lands  may  develop  and  operate  the  same, 

even  to  the  injury  of  adjoining  land-ewners,  without  rem* 

edy  on  the  part  of  the  latter,  unless  malice  or  negligence 

be  shown;  S.  That  a  court  of  ecpntywiU  not  restrain  the  <q)era- 

tion  of  works  of  an  injarioua  nature  where  the  best  possible 

place  to  do  the  least  injury  to  others  has  been  selected;  3. 

That  while  equity  will  not  restrain,  law  will  give  a  remedy 

where  aetnal,  positive,  serions  injury  has  been  dona  to  another, 

by  bringing  upon  wQacent  land  and  manufacturing  material 

not  part  of  the  land,  whether  sttch  harm  be  done  to  health  or 

psoperty.** 

We  cannot  see  that  the  appellante  were  hurt  by  this  instruo- 
tioQ*  Tlie  first  proposition  is  no  more  than  a  statement  of  the 
rub  which  was  held  in  Sanderaoa's  case.  The  second  is  all 
that  the  appellants  could  ask,  and  as  a  general  rule,  is  well 
settled.  If  there  is  any  error  ia  the  third,  it  is  in  the  conces- 
sion that  the  mine-owner  is  under  less  obligation  to  his  neigh- 
bors when  he  makes  coke  upon  the  track  from  which  the  coal 
is  mined  than  when  he  makes  it  elsewhere.  If  this  concession 
was  mistaken,  as  perhaps  it  was,  it  did  not  lay  any  burden 
on  the  appellants,  and  they  have  no  right  to  complain  of  it 
Whether  one  who  mines  coal  or  petroleum  or  lead  on  his  own 
land  has,  by  virtue  of  that  fact  alone,  a  right  to  manufacture 
or  refioe  such  product  on  the  tract  from  which  it  was  obtained, 
under  circumstances  which  would  prevent  its  manu&cture,  or 
reader  him  liable  for  damages  if  he  manufactured  on  some 
ether  tract,  is  a  question  not  raised  by  the  facts  of  this  case. 
If  the  relation  of  the  miner  to  liis  product,  or  the  surface  to 
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the  anderlying  minerals,  eould  confer  exemption  from  liaUIitf 
for  the  ooDBequenoes  of  the  manafacture  of  the  material  mined, 
where  the  process  was  conducted  on  the  same  tracts  the  d^ 
fendants  were  not  within  the  range  of  such  exemption.  Thej 
did  not  mine  the  coal  thej  osed.  It  was  not  mined  on  ths 
land  upon  which  the  coke-ovens  stood.  They  were  therefore 
under  the  general  rule,  and  not  within  the  exemption,  if  such 
exemption  really  exists.  At  the  same  time,  the  location  of 
these  parties  and  the  industries  of  the  region  are  not  to  be  lost 
sight  of  The  plaintiff's  farm  is  in  a  region  .in  which  bitumi- 
nous coal  is  obtained  in  large  quantities.  He  himself  mines 
coal  upon  his  own  land  for  sale.  The  conversion  of  coal  into 
coke,  to  supply  fuel  for  the  great  iron  and  steel  mills  of  west- 
ern Pennsylvania!  is  one  of  the  great  industries  of  the  region. 
Many  millions  of  money  are  invested  in  and  many  Ihonaandi 
of  men  are  employed  about  its  production.  It  has  been  largely 
instrumental  in  the  developmenti  growth,  and  general  pros- 
perity of  the  region.  The  plaintiff  shares  the  general  benefits, 
and  seems  to  possess  some  advantages  that  are  special,  and 
grow  directly  out  of  the  establishment  of  these  works  near  him; 
for  he  has  been  thereby  provided  with  customers  for  bis  coal 
and  his  farm  products  at  his  own  door.  These  considerations 
should  be  borne  in  mind  in  adjusting  the  damages,  if  any 
have  been  sustained;  so  that  the  plaintiff,  while  he  recovers 
fbr  his  actual  loss  in  the  products  of  his  fiirm  or  the  deetmo* 
tion  of  his  soil,  as  the  evidence  may  show  the  facts  to  be,  shall 
not  be  allowed  exemplary  damages;  and  so  that  the  defend- 
ants shall  not  be  treated  as  wrong-doers  in  the  establishment  of 
their  plant  on  a  well-selected  and  secluded  tract  of  land  belong* 
ing  to  themselves. 

As  this  case  goes  back  for  a  new  trial,  it  is  quite  proper  for 
us  to  add  that  the  trial  judge  is,  in  an  important  sense,  the 
thirteenth  juror;  and  when  the  amount  of  the  verdict  shows 
that  it  must  have  been  arrived  at  by  the  adoption  of  an  errone-^ 
ous  measure  of  damages  or  a  mistake  in  computation,  he  shoold 
not  hesitate  to  set  it  aside. 

The  judgment  is  reversed,  and  a  venire  facioM  ds  nam 
awarded.  

NuTSANOB — UirDniRASUi  Bvsiffvas  —  Damaois.  —  In  aa  Mtioo  to  eojoin 
the  oontinaaaoe  of  a  nuiaance  and  for  damages,  it  u  not  a  good  defenao  thai 
the  busineas  aUeged  to  be  a  nniaanoe  ia  lawfal  per  m^  and  the  vao  mada  by 
defendant  of  hia  property  ia  reasonable:  HurVbert  ▼.  McKone^  65  Oona.  Sl| 
S  Am.  Sk  Rep.  17,  and  note;  extended  note  to  Appeal  qf  Pemuyiaaiua  ~ 
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Obu,  42  Am.  R«p.  MQL  Where  Ike  InubeM  li  bwfnl,  liie  injury  oompltiBad 
of  most  be  shown  to  have  been  ml  end  enbetoaiial,  end  nol  a  trifling  attnoj- 
oOp  eneh  ■■  ie  neeeeieiily  inoident  to  the  bneineie  eompUined  oft  FHm  ▼• 
118  P^  8t  4aSi  4  Am.  8t  Rep.  801}  Pmrn^hat^  ILB.ik,w.  Mar^ 
119  Pa.  St  841|  4  Am.  6t  fiep.  888. 
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Insubanob  Company. 

ptf  PemisTLTAjnA  BrAmi  tlA] 

IvavBAHOi— Pbofbrtt  RncoTBD  BT  Flood  —  LiABiLmr  ion  Loss.— 
Where  a  policy  t>f  inearanoe  againet  loee  or  damage  by  fire  ie  issued  on 
oO  while  oontained  in  a  tank  situated  on  oertatn  lands,  the  fMt  that  the 
tank  has  been  removed  by  a  flood  aboot  four  or  five  hundred  feet  from 
where  it  stood  when  saeh  oil  was  insured,  but  not  off  the  premises  de- 
aoribed  in  the  poli0y»  will  not  avoid  the  policy,  nor  relieve  the  insurer  for 
the  loes  of  such  oil  by  fire  after  the  removal  of  the  tank. 

ImRmANOi — CoHBTBUonoif  ov  PoLior.  — The  terms  of  a  fire  inearanoe  pol- 
icy ehonld  be  liberally  oonstrned,  and  if  any  doubt  exists  as  to  their 
meaning,  it  ehonld  be  resolved  in  favor  of  the  insured*  or  if  the  worde 
employed  are  susceptible  of  two  interpretations,  that  which  will  sustain 
the  daim  of  the  insured  should  be  adopted* 

IssuBAifOB — Removal  ov  Pbopbatt  Insubbd  —  Warrahtt.  —  Where  oil 
in  a  tank  located  at  a  certain  place  is  insured  against  loss  by  fire,  the 
deecrfption  of  the  location  of  the  tank,  regarded  in  the  nature  of  a  war* 
fanty,  can  only  be  constmed  as  a  warranty  of  location  at  the  time  the 
insurance  was  effected,  and  that  the  insnred  will  not  voluntarily  changa 
its  location;  but  it  cannot  be  constmed  as  an  absolute  warranty  that  the 
tank  will  remain  in  the  same  location  during  the  life  of  the  policy,  and 
if  it  is  removed  by  fiood  or  any  other  **  visitation  of  providence,"  the  ia» 
•nrer  la  liable  for  the  loes  of  the  oil  insnred  if  burned  while  in  such  tank» 

IiBORAHOB — Dbmnbib — BsTorpsL.  — Where  oil  in  a  tank  looated  at  a  oeri' 
tain  plaoe^  and  insnred  against  loes  by  fire^  is  subsequently  destroyed,  tha 
insurance  company  acknowledging  the  loss  and  denying  liability  to  pay 
therefor,  on  the  sole  ground  that  the  tank  has  been  removed  from  ito 
original  location  by  a  **  visitation  of  providence  "  since  the  insurance  is* 
aned,  it  ia  eetopped  from  anbaeqnently  eetting  up  the  defense  that  tho 
oil  insnred  was  not  the  property  of  the  assured. 

VnoBAffOM — Dsraifsn — Bstoppsl. — Where  an  .insurer,  after  loss,  reliea 
upon  a  apecified  defense  alone,  and  so  notifies  the  assured,  he  will  not  be 
permitted  to  retract  it^  and  set  up  a  new  and  different  defence  after  the 
insured  haa  aeted  upon  the  defense  annonnced,  and  inonrred  expense  ia 
consequence  of  iL 

Iiiau&AHoa— PBBsnfFnoN  as  to  KNowLBoan  ov  Insubbb.— An  insur- 
ance company  when  it  issues  a  policy  is  presumed  to  know  the  oorporato 
powers  of  the  insured,  the  nature  of  its  business,  and  the  nsnal  and  eus- 
tomary  methode  of  oondncting  the  business  pertaining  to  the  insured 
property. 

lusaBAMCB  —  GoBPOBATiOB  —  IN8I7BABLB   Imtbbbct.  —  A  Corporation  in* 
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M iBHU«U« Uitwwl  til  lh» p0tH>ka» » iti pnMMniqp.  totkaozteatet 
Hi  taIm^  and  for  tha  poq^oMt  of  UMunaoo  moT  b#  <»iiiidwd  m  ili 


InvmAHOB— FRBUKFnoH  or  Khowi^boos  ov  Iii«rBSK.  — Wbon  n  i^ 
■■nnoe  policy  U  uraed  without  any  applioation  or  written  reqneatt  di 
■oribing  tho  intorost  of  the  innired  in  the  property,  and  it  does  not  appeu 
that  any  aetnal  ropreaentation  of  any  kind  waa  made  by  the  aamred,  il 
will  be  presnmed  that  the  policy  waa  written  npon  the  knowledge  of  tie 
inanrer,  and  intended  to  eoTer  in  good  faith  the  intereet  of  the  aawiiid 
in  the  property. 

fmoEAHOB — Insitbabiji  IiiTn»r.  —  AoEHrai  CoMmaiioK  VLmtctiAWB,  oi 
Onona  having  the  enatody  and  being  aeaponaible  for  property  may  ia- 
■nre  in  their  own  aama^  and  may  reoorer  from  the  inaorer  not  only  a 
anm  equal  to  their  own  intereat  in  the  property  by  reaaoa  of  any  liea  fai 
adTanoea  or  chargea,  bat  the  fall  amount  named  in  (be  policy,  np  te  Um 
▼ahie  of  the  property. 

InuBANOB^WAiYXB  —  LraBRW.  —  When  an  inaurer  abaelntely  deniM 
liability  for  a  loaa»  he  thereby  waivea  the  beaefit  of  a  proTiaion  in  tht 
policy  giving  aizty  daya  for  adjaatment  and  payment  of  loo^  and  ii 
liable  for  intereat  from  ita  date. 

/,  H.  Murdoch  and  W.  S.  Parker^  for  the  appellant. 

1*.  F.  Bireh^  J.  W,  Dwman^  and  A,  Donnan^  for  the  appeOee. 

Stbrrstt,  J.  This  action  is  on  a  policy  of  insarance  {»• 
med  by  the  Home  Insurance  Company,  defendant,  insuring 
the  Western  and  Atlantic  Pipe  Lines,  for  one  year  from  June 
28,  1883,  against  loss  or  damage  by  fire,  to  the  amoont  of 
$2,500,  **on  oil  while  contained  in  the  iron  crude-oil  tank 
known  as  Na  1,  on  plan  situate,  detached  273  feet,  on  the 
Johnson  farm  at  Johnson's  station,  on  the  line  of  the  Wash* 
ington  branch  of  the  Pittsburgh,  Cincinnati,  and  Si.  Louis  tail* 
road,  on  leased  ground,  Washington  County,  Pennsylyania.* 
By  necessary  implication,  the  verdict  establishes  the  fact,  that 
during  the  life  of  the  policy,  over  three  thousand  six  hundred 
barrels  of  oil  were  destroyed  by  fire,  while  in  said  ^4ron  crude- 
oil  tank  known  as  No.  1,"  on  the  plan  of  oil«tanks  at  Johnson's 
station.  The  jury  found  in  favor  of  the  plaintiff  for  the  value 
of  the  oil  thus  destroyed. 

The  company  defendant,  after  being  fully  advised  aa  to  the 
loss,  etc.,  denied  its  liability  on  two  grounds:  1.  Becanse  the 
tank  containing  the  oil  insured  had  been  removed  **by  an  un- 
foreseen disaster,  in  the  shape  of  a  flood,"  and  carried  about 
four  or  five  hundred  feet  from  the  position  it  occupied  when 
the  policy  was  issued;  2.  Because  the  oil  contained  in  said 
tank  did  not  belong  to  the  plaintiff  company,  but  to  its  cus- 
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^•taoeniy  fbr  wkon  it  wm  held  In  itoraie,  which  lact  wfts  nol 
«lated  on  the  fitos  cf  the  pdioy. 

CoDoeding  the  fact  that,  at  the  time  of  the  fire,  the  tank  had 
l)6m  removed  by  a  flood  about  four  or  five  hundred  feet  from 
"^ke  podiion  in  which  it  stood  when  the  dl  was  insored,  bnt 
nei  off  the  premiees  described  in  the  policy,  the  plaintiff  con- 
tends that  the  insurance  company  was  not  thereby  relieved 
ihNn  liability  for  the  loss.    In  that  we  think  it  is  right 

The  object  ^  the  contract  was  indemnity  against  the  d^ 
«traction  of  oil  described  as  **  contained  in  the  iron  crode-oil 
tank  known  ae  No«  1,"  etc    With  the  view  of  attaining  !3iat 
object,  the  terms  of  the  policy  should  be  construed  liberally. 
If  any  doubt  eziite  as  to  their  meaning,  it  should  be  resdved 
in  favor  ot  the  insured  rather  than  in  the  interest  of  the  undet«» 
writer.    When  words  employed  in  a  policy  of  insurance  are 
ensceptible  of  two  interpretations,  that  which  will  sustain  the 
olaim  of  the  insured  should  be  adopted:  Wood  on  Insurance, 
146;  May  on  Insurance,  182.    Tested  by  these  well-recognized 
principles  of  interpretation,  the  position  contended  for  by  the 
defendant  company  is  untenable.    In  substance,  ite  position 
is,  that  the  above-quoted  description  of  the  property  insured  is, 
in  eflect,  a  warranty  that  in  case  of  fire  the  oil  destroyed  shall 
not  only  be  contained  in  said  iron  tank,  but  that  the  tank  it- 
self shall  remain  where  it  was  when  the  insurance  was  effected; 
otherwise  the  insurance  company  will  not  be  liable.    Author- 
ities cited  in  support  of  that  position,  where  property  insured 
as  contained  in  certain  barns,  houses,  etc.,  was  destroyed  after 
removal  to  other  buildings,  have  no  application  to  the  case 
before  us.    In  those  cases,  there  was  necessarily  a  failure  t6 
show  that  the  insured  property  was  in  the  designated  build- 
ings when  destroyed.    In  this  case,  the  jury  must  have  found 
that  the  oil  insured  was  destroyed  '^  while  contained  in  the 
iron  crude-oil  tank  known  as  No.  1,"  on  the  plan  of  tanks  at 
Johnson's  station,  and  that,  we  think,  fdlly  satisfies  the  terms 
of  the  contract.    The  parties  were  not  contracting  with  refer- 
ence to  an  insurance  upon  the  tank,  but  only  upon  the  oil  con- 
tained in  it.    With  that  construction  of  the  company  in  view, 
the  learned  president  of  the  common  pleas  rightly  instructed 
the  jury  as  follows:  *'If  you  conclude  that  this  tank  was 
picked  op  bodily  by  the  fiood,  and  fioated  down  the  stream, 
and  lodged  from  three  to  five  hundred  feet  away  from  the 
place  where  it  was  constructed,  against  the  abutments  of  the 
bridge,  and  remained  intact,  and  in  that  way  held  the  oil,  ai 
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u  <dl-tank  would  bold  oil,  so  that  itoould  ha^  boon  rooov* 
ered  bj  the  company,  and  while  tbeie,  in  place  of  <hi  the  origi* 
nal  foundation,  the  oil  in  the  tank  waa  burned,  then  the 
contract  of  indemnity  would  be  binding,  and  tbo  defendant 
would  be  liable  for  such  loss  as  the  plaintiff  might  soataift 
by  reason  of  the  fire  on  their  proportionate  share  of  the  losa.** 
The  jury,  under  this  instruction,  having  found  for  the  plaintiff 
and  assessed  its  damages,  the  necessary  implication  is,  that 
they  found  the  facts  of  which  the  instruction  is  predicated  to 
be  true;  that  the  oil-tank  Na  1  contained  and  held  the  oil» 
for  the  value  of  which  they  assessed  damages  in  &yor  of  tbo^ 
plaintiff,  until  it  was  destroyed  by  fire,  etc 

But  a&buraing,  merely  for  argument's  sake,  that  the  de8crip-> 
tion  of  the  tank's  location  may  be  regarded  as  in  the  natoie 
of  a  warranty,  it  can  only  be  construed  as  a  warranty  of  looap 
tion  at  the  time  the  insurance  was  effected,  and  not  that  the 
tank  would  thereafter  remain  in  the  same  location:  L^eoming^ 
IfiB.  Co.  y.  Mitchellf  48  Pa.  St  867.  As  a  statement  of  then  ez« 
isting  facts,  it  is  not  even  pretended  that  the  description  of  the 
lo(;ation  of  the  tank,  etc.,  was  not  strictly  true.  If  it  was  in* 
tended  to  make  the  continued  location  of  the  tank,  at  the  pre* 
cise  point  where  it  then  was,  a  condition  of  the  underwriter'a 
liability,  it  would  have  been  an  easy  matter  to  have  said  ea 
It  is  not  the  province  of  courts  to  indulge  in  conjectures  fayira^ 
able  to  such  insurance  companies  as  are  disposed,  upon  mere 
technicalities,  to  avoid  the  payment  of  honest  claims.  Casea 
are  not  un  frequent  in  which  statements  in  regard  to  the  use 
and  character  of  buildings,  etc.,  are  construed  as  merely  de» 
scriptive  of  the  risk  at  the  time  the  application  is  made,  and 
not  as  a  warranty  that  there  shall  be  no  change  during  thelifo 
of  the  policy:  Wood  on  Insurance,  sees.  444,  446,  and  casea 
there  cited.  In  Everett  v.  Continental  Ina.  Co,j  21  Minn.  76^ 
a  thrashing-machine  was  insured  as  "  stored  in  a  certain  bam 
on  section  36,"  etc.;  and  it  was  held  that  this  was  a  mere  mat* 
ter  of  description,  operating  to  identify  the  property,  and  not 
a  promissory  stipulation  on  the  part  of  the  insured,  nor  a  eon* 
dition  on  the  part  of  the  insurer.  But  giving  the  defendant 
the  benefit  of  the  broadest  construction,  the  language  used  in 
describing  the  location  of  the  oil  insured  cannot  amount  to 
anything  more  than  an  implied  warranty  of  the  plaintiff  com* 
pany  that  it  will  not  voluntarily  change  its  location.  This 
construction  appears  to  have  been  recognized  in  SiUem  t. 
ThorvUmf  8  El.  Jk  B.  868,  and  was  perhaps  warranted  by  the* 
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'    •       "       »        •      ^^ 
fkcts  of  that  ease.    BTen  in  thai  view,  we  have,  on  the  ono 

liand,  only  an  implied  warranty  that  the  insured  will  not  tol- 
untarily  change  the  location  of  the  tank  oontaining  the  oil, 
mnd  on  the  other,  defendant's  admission,  in  its  affidayit  of 
defense,  that  the  location  of  the  tank  was  changed  '^  by  a  yis- 
itation  of  providence." 

Another  ground  of  defense  is,  that  the  oil  in  question  did  not 
1>elong  to  plaintiff,  but  to  its  customers,  for  whom  it  was  held 
in  storage.     For  some  reason,  best  known  perhaps  to  the 
party  who  on  behalf  of  the  defendant  wrote  the  sympathetic 
letter  of  October  11, 1888,  and  made  the  affidavit  of  defense 
April  16,  1889,  this  ground  of  defense  was  not  even  hinted  at 
in  either  of  those  papers,  and  for  aught  that  appears,  was  a 
mere  afterthought.    In  the  letter  he  says:  '^  We  regret  exceed* 
ingly  the  loss  sustained  by  your  company,  and  would  be  pleased 
to  reimburse  you  if  we  could  see  wherein  you  had  any  claim 
upon  us,  either  in  law  or  equity.    We  insured  oil  in  an  iron 
tank  located  in  a  safe  position,  upon  a  good  foundation,  and 
charged  you  a  premium  which  we  considered  adequate,  in  view 
of  its  position;  but  an  unforeseen  disaster,  in  the  shape  of  a 
flood,  carried  the  tank  from  its  position  to  a  more  dangerous 
one,  whereby  it  was  destroyed."   In  the  affidavit  substantially 
the  same  defense,  viz.,  removal  of  the  tank  ^  by  a  visitation  of 
providence,"  etc.,  is  solely  relied  on.    It  is  not  even  pretended 
that  there  was  any  fraudulent  concealment  of  ownership  of 
the  property,  or  that  any  untruthful  representation  was  made, 
upon  the  faith  of  which  the  policy  was  issued;  nor  is  it  claimed 
that  the  defendant  company  was  not  fully  aware  of  the  exact 
situation  and  ownership  of  the  oil  when  it  accepted  the  risk. 
It  had  notice,  by  the  proof  of  loss  furnished  by  plaintiff,  as  to 
the  manner  in  which  the  oil  was  held,  but  no  objection  on  that 
groDnd  was  interposed  or  even  intimated.    Defendant's  liabil- 
ity was  denied  solely  on  the  ground  that  the  tank  containing 
the  oil  had  been  removed  ^^by  a  visitation  of  providence." 
-  The  supplemental  defense,  afterwards  sprung  upon   the 
plaintiff,  that  it  was  not  the  owner  of  the  oil,  might  well  be 
disposed  of  by  saying  it  came  too  late:  Brink  v.  Hanover  Fire 
Jn$,  Co.,  80  N.  Y.  108;  Caeiner  v.  Farmertf  MtU.  F.  Ine.  Co.^ 
SO  Mich.  278;  Voe  v.  Sobineon,  9  Johns.  192;  Staytan  v.  Oro- 
Um,  139  Pa.  8t  1.    In  Brink  v«  Hanover  Fire  Ine.  Co^  80  N.  Y. 
108,  the  company  denied  liability  on  the  ground  of  fraud, 
and  so  declared  to  the  assured.    After  suit  brought,  it  raised 
the  question  as  to  time  of  the  filing  prooA  of  loes,  eio.    In 
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imjiat  its  right  to  do  tOb  Chiaf  Jwttot Ohoroh  said:  *I  fldnk 
it  was  sstoppod  frsm  so  doing.  Ths  plaintiA'  olaim  waa  alial- 
Isngad  for  fraud,  and  fraad  dnljr*  TlMgr  astad  iipan  i^  and 
brought  an  aotion  incurring  largs  appeases  in  Hs 
fum  eontiat,  if  the  fidlurt  to  flla  the  proofs  in  tima  had 
ioBisied  on,  but  that  the  plaintiflb  would  have  aoquieaoed  and 
refrained  from  proeeoutingi  and  thus  tbsgr  might  be  injued  bj 
the  change  of  ground  on  the  part  of  the  defendant.  Kymj 
consideration  of  public  pdiof  demands  that  insuranoa  compap 
nies  should  be  required  to  deal  with  their  customers  with  entaia 
frankness.  They  may  refuse  to  pay  without  specifying  aay 
ground,  and  insist  upon  any  available  ground;  bat  if  thsy 
plant  themselves  upon  a  specified  defonssi  and  ao  notify  the 
assured,  they  should  not  be  permitted  to  retract  after  the  kt- 
ter  has  acted  upon  their  position  as  announced,  and  ineumd 
expenses  in  consequence  of  it, 

But  aside  firom  what  has  been  said  in  answer  to  the  las^ 
mentioned  ground  of  defense,  we  think  it  is  also  suooeasfully 
met  by  the  facts  connected  with  the  contract  of  inaurancs^ 
eto.    The  plaintiff  is  a  corporation  chartered  under  the  law  of 
April  29,  1874,  and  supplemento,  and  invested  with  the  ri|^ 
to  transport,  store^  insure,  and  ship  petroleum,  and  under  our 
constitution  is  prohibited  from  engaging  in  any  other  buainaas 
than  that  specified  in  ite  charter.    It  should  be  presumed 
that  the  insurance  company  was  cognisant  of  theae  fiurta,  and 
contracted  with  reference  to  them;  but  whether  it  waa  or  boC| 
it  is  certainly  chargeable  with  knowledge  of  the  uaual  and 
customary  methods  of  conducting  the  business  pertaining 
to  property  which  it  insured:  Ciefssne*  /as*  Os.  v.  MeLauffhUmf 
58  Pa.  St.  487.    While  in  one  sense  the  plaintiff  waa  not  the 
owner  of  the  oil,  yet  in  so  far  as  risk  from  loss  by  fire  waa  co» 
earned,  it  may,  to  all  intento  and  purposes,  be  considered  as 
the  owner.    According  to  the  contract  made  with  ita  custom- 
ere,  it  was  bound  to  protect,  by  insurance^  the  oil  in  ito  tanks 
at  its  own  expense.    In  case  of  destruction  by  fiia  withoot  In* 
surance,  it  would  have  been  bound  to  its  customers  to  make 
good  the  loss.    To  the  extent  of  the  value  of  the  oil,  therefore^ 
it  certainly  had  an  insurable  interest,  and,  in  a  certain  senas^ 
was  at  least  quari  owner  of  the  oil.    The  policy  in  suit  issued 
without  any  application  or  written  request  describing  the  in- 
terest  of  the  insured  in  the  oil,  and  it  does  not  appear  that 
any  actual  representetion  of  any  kind  was  made  by  the  ii^ 
sured.    In  view  of  these  circumsteuceSi  the  language  of  our 
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brother  Williams  in  PhiUMpkia  7#al  (To.  ▼,  BrilUh 
A$9ur.  <7o.|  132  Pa.  8t  236»  19  Am.  8i  Itep.  fle6»  ii  aqMially 
appIicftUa.  He  there  eaid;  ^  We  ong ht  to  Mfiumf  that  a  pol* 
icy  written  niider  aodh  oireumetanGea  was  written  upon  the 
knowledge  of  the  representative  of  the  insurer,  and  intwded 
to  eover  in  good  faith  the  interest  whioh  the  insured  had  ia 
the  buildings.  Fraud  is  never  to  be  presuoifidi  and  in  this 
case  no  fraudulent  representation  is  shown  or  alleged,  unlasa 
it  can  be  deduced  from  the  statements  of  the  insurer,  made,  as 
we  must  presume,  on  the  knowledge  of  its  representative,  and 
for  whioh  the  insured  is  in  no  manner  r«sponsible«  We  most 
also  remember  that  this  polioy  is  to  Im  interpreted  most 
strongly  against  the  oompany  whose  contract  it  is.  Applying 
these  principles  to  the  question  now  raised,  we  conclude  thai 
the  policy  written  on  the  knowledge  of  the  insurer  was  inade 
in  view  of  the  faots  of  the  case,  and  was  intended  to  cover  suck 
interest  in  the  buildings  as  the  insnied  bad."  So  in  the  cast 
before  us,  the  defendant,  having  insured  the  oil  contained  ia 
tank  Na  1,  without  any  representation  as  to  the  fuaitUwm  of 
plaintiff's  interest  therein,  must  be  considered  as  having  in- 
sured it  againet  9jxj  loss  which  the  plaintiff  would  suffer  hj 
fire.  As  already  observed,  the  plaintiff  had  a  right,  and  was 
bound  by  its  contract  with  its  customers,  to  protect  the  cU  by 
insurance,  so  that  its  value  could  be  accounted  for  to  them  in 
case  of  loss  by  fire.  As  was  said  in  Waring  v.  Indemnity  F. 
In:  Co.^  46  N.  Y.  (K)6,  6  Am.  Rep.  146:  **  Agents,  commisston 
merchants,  or  others  having  the  custody  of  and  being  respon- 
sible  for  property  may  insure  in  their  own  names,  and  they 
may  in  their  own  names  recover  from  the  insurer  not  only  a 
sum  equal  to  their  own  interest  in  the  property  by  reason  of 
any  lien  for  advances  or  charges,  but  the  full  amount  named 
in  the  policy,  up  to  the  value  of  the  property/'  To  the  same 
effect  is  Story  on  Agency,  126. 

The  testimony  referred  to  in  the  first,  second,  and  third 
specifications  was  rightly  admitted.  It  tended  to  prove  plain- 
tiff's  interest  in  the  oil,  and  consequent  right  to  insure. 

The  only  other  specification  that  requires  further  notice  is 
the  ninth,  in  relation  to  interest.  A  sufiicient  answer  to  that 
is,  the  company  denied  in  toio  its  liability,  and  was  therefore 
not  entitled  to  the  benefit  of  the  provision  in  the  policy  giving 
sixty  days  for  adjustment  and  payment  of  loss:  Nevin%  v* 
EocUngham  M.  F.  Ins,  Co.,  26  N.  H.  22;  ^tna  In$.  Co.  v. 
JIaguir$,  51  HL  842;  FhiUip$  v.  ProUction  Ins.  Co.,  14  Ma  220; 
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Hidtayia  HtuL  P,  hu.  Co.  il  Routhdge^  7  IncL  26;  ICyer's  ¥A 
Dec.  685:  In  ^tna  In$.  Co.  y.  Maguire^  51  IlL  842,  it  wia 
held  that  such  a  claade  applies  only  where  the  inanranoe  com* 
l^any  agrees  to  pay^  or  is  undecided  in  regard  to  payingi  Irat 
not  when  it  peremptorily  refases  to  pay  the  loss.  Farther 
notice  of  the  specifications  ia  unnecessary.  There  is  no  zneiil 
in  either  of  them. 
Judgment  affirmed.  ' 

iNSUftAiiOB — PoLzor,  BOW  OoHBTmvxii.  —A  §f  IntiirtBM  poiBoy  wID  b* 
moft  ttrongly  oonstnied  agamtt  the  insurer:  BeuAaw  t.  Mttaomi  SktU  «f& 
/m.  Co..  103  Mo.  696;  28  Am.  St.  Eep.  904^  and  notai  D€  Qn^w.  Qmem  bm, 
Oo.^  88  Aiinn.  601;  8  Am.  St  Bep.  686,  and  note. 

iKsusAKoa— PRKsmcmov  of  KvowLXDoa  ov  ImnTBBi.  —Tin  ageat  al 
an  insaranoe  company  taking  a  risk  is  preanmed  to  be  familiar  with  the  boiU* 
ing,  its  description,  and  manner  of  nae,  and  to  insure  it  aeoordxnglys  PMi  ▼. 
State  in».  Co.,  41  Minn.  299.  It  is  the  daty  of  the  insazanee  oompaay,  if  il 
desired  to  make  certain  the  itttersat  of  the  insured,  to  haTO  in^ired  of  him 
and  obtained  representations  from  him:  Ams  Ami  Bank  ▼•  JfisrMlcM  /iia  €h^ 

•■  Imua^Hoa— ImnnuBLB  Innanr  ov  CAaana. — A  carrier  haa  sndi  aa 
insurable  interest  in  the  goods  intrasted  to  it  for  carriage  tiia*  It  may  insne 
the  goods  for  their  fall  Talne:  Xcmeoifer  JfZttt  t.  MerekamUf  He^  Oo.,  80  Tsna, 
1;  24  Am.  81  fiep.  686^  and  aotef /ai«rtiww  Ox  ^iT.  ^  n 
Ala.641. 


.  Clark  v.  Pennstlyahia  Railroad  Oompant. 

1146  PaxfirsTLTAinA  Statb*  ttlj 

Riparian  Riqbts  —  Flow  ov  Strxax.  —  Every  riparian  owner  la  enttdsd^ 
as  an  incident  to  his  land,  to  the  natural  flow  of  the  water  of  a  stream 
running  through  it,  undiminished  in  quantity,  and  nnimpaired  in  qosl- 
ity,  subject  to  the  reasonable  use  of  the  water  by  those  similarly  aitdated, 
for  the  ordinary  purposes  of  life.  Any  essential  interference  tfaerewithp 
if  wrongful,  whether  attended  with  aotnal  damages  or  nfit,  is  actionable. 

Riparian  R rcHTS— Usa  ov  Water — Divkrsiom.  —Every  riparian  owner  hss 
the  right  to  use  the  water  of  a  stream  passing  over  his  land  for  ordinaiy 
domestic  purposes,  even  to  the  extent  of  consuming  all  the  water  of  tta 
atream,  but  if  he  materially  or  sensibly  diminishes  ita  quantity  by  divsiw 
sion  for  manufacturing  or  other  purpose,  having  no  necessary  relation  te 
the  use  of  his  land,  he  is  liable  to  respond  in  damages  to  tho  lowor  pro- 
prietor. 

Riparian  Rights —  DivaBsioN  vor  Bnsunas  Puaposis.  —  Tho  Imalneas  noi 
cessities  of  a  riparian  owner,  having  no  necessary  relation  to  tiio  oae  cf 
his  land,  will  not  justify  his  diversion  of  the  waters  of  a  stream  foom  iti 
natural  channel^  to  the  prejudice  of  a  lower  proprietor,  and  for  each  di« 
version  he  is  liable  to  an  action  for  the  excessive  nae  of  tho  water. 

RiPARr AN  RioHTS  —  UiVKRaioN  —  DAMAon.  —  A  lowcT proprietor  is  entitled 
^(o  recuVer  nominal  €Uunageii  for  the  excessive -diversion  of  tho  water  of  a 
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'  Mream  by  m  ttpp«r*o(inter,  wfOioM  prdof  of  aiotlua  i^Jtt^,  Imt  %$  mMH^ 
-'  him  to  reoovtr  tpttial  dMnagMk  lli^f  mm^  bo  (rvrod  lij  oomptlni  •¥!• 
denoe. 
RiPARiAH  Rioan — DrriBgioM — BraouL  DAiuan. — A  low«r  ownsr  oaa- 
not  roooTor  ipadal  damAgM  for  tlio  diTonioii  of  wftttr  bj  an  vpper  owner, 
on  tho  groond  thai  it  has  interfered  with  hit  water  power,  when  he  hae 
BO  meana  of  neing  aoeh  power,  has  made  no  attempt  to  aae  it^  and  haa 
given  DO  notioe  of  intention  to  use  it. 

RiPAKIAN  UlOHTS  —  DlYSBaiOM  —  SPKOIAIi  DaMAOIS  —  BSLHOUfTS  AKD  MSAS* 

uaa  OF — EyiDBNGB.  —In  an  aetion  to  recover  speoial'damagee  for  the 
ezoessive  diverrion  of  water  by  an  npper  proprietor,  the  meacnre  of  dam- 
ages ie  the  injury  lastained  from  the  divenion  of  the  water  in  the  nee  of 
the  land  for  the  pnrpoeei  for  which  it  was  need,  or  would  have  been  used 
bnt  for  refoeal  on  due  notice  to  disoontinne  the  divernon.  A  reduction 
in  rental  value  from  thia  oanie  ia  a  proper  element  of  damagee,  bnt  the 
rental  value  of  an  unoccupied  mill  site  ia  epecuiative  and  inadmissible, 
and  so  ia  the  annual  rental  value  of  the  land  baaed  on  the  eale  or  diver* 
aion  of  the  water  by  the  lower  proprietor. 

Pavl  H.  Oaither  and  J,  A.  Marchand^  for  the  appellant 
D.  8.  Athinson  and  J.  M.  PeopUa^  for  the  appellees. 

Glare,  J.  The  plaintiffs,  Paul  Clark  and  others,  own  one 
hundred  and  twenty  acres  of  land  near  the  western  base  of 
Laurel  Hill,  in  Westmoreland  County,  along  the  line  of  the 
Pennsylvania  railroad,  and  above  the  town  of  New  Florence. 
A  smidl  stream  of  water  ran  through  this  land,  with  such  a 
fkll  as  to  form  the  site  for  a  water-power  for  a  mill,  and  a 
grist-mill  had  many  years  ago  been  erected,  which,  by  an  over* 
shot  wheel,  was  propelled  by  the  water  of  this  stream  until 
about  the  year  1872,  when  the  mill  was  abandoned,  and  has 
since  that  time  been  suffered  to  go  to  decay  and  ruin.  At  the 
institution  of  this  suit,  and  for  six  years  prior  to  that  time,  it 
is  conceded  there  was  no  mill  or  other  structure  erected  on 
this  site,  suitable  for  operation  for  any  useful  or  profitable 
purpose;  nor,  during  that  period,  was  there  any  effort  to  oper- 
ate the  mill,  or  use  the  water  power  for  any  purpose  whatsoever. 

The  Pennsylvania  Railroad  Company,  as  early  as  1853,  un- 
der some  agreement  with  the  widow  of  the  plaintiffs'  predeces- 
sor in  title,  began  to  divert  the  water  of  this  stream  through  a 
three-inch  pipe,  from  what  is  known  as  the  Hull  dam,  which 
was  on  the  adjoining  tract  above,  owned  by  the  railroad  com- 
pany, to  its  water-station  at  New  Florence.  About  the  year 
1870  it  increased  the  capacity  of  the  pipe  to  four  inches,  and 
in  1883  to  six  inches.  This  suit  was  brought  in  1887,  not  to 
recover  for  any  injury  to  the  mill,  or  to  the  operation  of  the 
mill,  for  within  the  period  of  the  statute  of  limitations  there 


WM  nm  Mill  to  opvato,  krt  ftr  <i»vmito>  Ijbe  mill  8li« 
water  power,  eaused  by  tiie  defNidaB^  dhvnioD  of  tiMwate 

The  rule  of  Uw  is  uniform  and  undoubted,  that  every  riptF 
rian  owner  ia  entitled,  aa  an  incident  to  his  land,  to  tht 
natural  flow  of  the  water  of  a  atream  naming  tbrougb  it^  on- 
diminished  in  quantity  and  unimpaired  in  quality,  eul^eei  ts 
the  reasonable  ubo  of  the  water  by  those  similarly  entitled, 
for  the  ordinary  purposes  of  life;  and  any  sensible  or  essential 
iuterference  tbetewitlv  it  wrongful,  whether  attended  with  ao- 
tual  damage  or  not,  ia  aotionabla:  Mayor  ^  Giiw laMsioiiatii,  7 
Pa.  St  363;  mtaddphia  t.  CoMtfU,  68  Pa.  St.  11&     This 
principle  applies  to  some  extent,  whether  the  stream  is  pnbUe 
or  private:  Hatifii'a  App0al^  12$  Pa^  St.  224;  lard  t.  MeadwOk 
Wat4r  Op,,  1S&  Pa.  St.  laC^  20  An.  St  Bep.  864.    The  aiis 
and  capacity  of  the  stream  is,  of  course,  in  all  cases  of  tiiia 
kind,  to  be  considered:  Millw  ▼.  MiUer,  9  Pa.  St  74;  69  Am. 
Dec.  546.    **  Every  riparian  owner,''  says  onr  brother  Paxaoo 
in  Pennsylvania  R.  R.  Co.  t.  Miller,  112  Pa.  St  41,  ''has  the 
right  to  use  the  water  of  the  stream  paasing  over  his  laad,  for 
ordinary  domestic  purposes;  and  if  the  stream  be  so  smaD 
that  his  cattle  drink  it  all  ap,  while  it  may  be  a  loss  to  Ibe 
lower  riparian  owner,  it  is  damnunk  absque  ififwria.      But 
where  the  upper  riparian  owner  diverts  or  uses  the  water»  aol 
for  ordinary  domestio  purposes,  such  as  are  inaeparable  le 
aed  necessary  for  the  use  of  his  land,  but  for  manafaetariBg 
or  other  purposes,  having  no  necessary  relation  to  hia  oae  ai 
bia  land^  it  is  diflerent";  in  such  oaae  he  has  only  the  rights 
as  against  a  lower  proprietor,  to  use  so  much  of  the  atreena  a% 
will  not  materially  or  sensiUy  diminish  its  quantity:  Wkml^ 
Iiy  T.  Chriemwn,  24  Pa.  St  298;  64  Am.  Dec.  667. 

The  stream  in  question,  although  steady,  was  small;  and  it 
ia  alleged  that  the  six4nch  pipe  so  impoverished  the  flow  of 
water  aa  to  destroy  ita  utility  as  a  water-power.  Tlie  defend- 
ant company,  as  a  riparian  owner  merely,  had  no  right  to  di« 
vert  the  water  from  its  natural  channel,  to  the  prejudice  of  tiie 
rights  of  others  below  it  on  the  stream.  If  the  amount  of 
water  required  to  supply  its  locomotives  at  this  point,  and  di* 
verted  by  it  from  the  channel  of  the  atream,  sensibly  or  mat^ 
rially  diminished  the  flow,  it  was  bound  to  buy  it,  or  subject 
itself  to  an  action  for  an  excessive  use  or  diversion  of  the  wa» 
ter.  No  matter  what  were  the  necessities  of  the  defendant^ 
business,  it  had  no  right  to  convey  the  water  out  of  its  eouras^ 
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«o  ihe  pTOJadioe  of  th«  plaintifs'  rigbtt:  Ea^U  AppeO,  12» 

p^  Si.  sai. 

We  do  not  vnikrfUnd  the  defcadant  to  deny  tlial  the  plain*' 
tMb,  Hinder  the  pro^,  are  entitled  to  a  yerdict  for  nominal 
Aamegee.     The  prinoiile  is  well  established,  that  a  diyersion  of 
ttie  water  of  a  stveam,  even  without  actual  injury  to  a  lower  ri» 
puiea  owner,  legally  imports  damage,  beeanse  it  is  an  infringe^ 
ment  of  o  rigbtt  Angell  on  Wateroenrses,  186.    Byery  injnvy 
Inqporte  damage,  and  if  no  ether  damage  be  established,  the 
party   ie   entitled  te  nominal   damages.     ^This  prineipto, 
moreoTer,  af^lies  mere  strongly,''  says  the  same  anther,  page 
891,  ^  where  there  is  a  riolation  of  the  plaintiff's  right;  but 
Hie  defendant's  aot,  if  oontinoed,  may  become  the  foundation, 
by  lapse  of  time,  of  an  adi^erse  rights  and  hence  actual,  per- 
eepttble  damage  is  not  indispensable  ae  the  foundation  of 
aa  aetkm.**    Any  trespass  or  nuisance  which  infringes  upon 
the  rights  of  the  plaintiff,  or  which  would  abridge  his  present 
or  potential  use  of  his  property,  will  justify  an  action,  although 
it  eaase  bo  present  actual  damage:  Gould  on  Watera,  401-^404,. 
and  cases  there  died.    There  is  an  obrieus  distinction  be- 
tween the  proper  use  of  a  stream  by  a  riparian  owner,  wlnob, 
althoagh  it  necessarily  modifies  the  flow,  infringes  no  right  of 
other  proprietors,  and  one  which  infringes  their  rights,  al  tboogh 
it  may  cause  no  damage:  IffOsr  y.  MiUer^  9  Pa.  St.  74;  » 
Am.  Dee.  546;  fWawars  $tc.  Canal  Co.  ▼.  Ten^,  8S  Pa.  St. 
148;  OraMT  T.  ShM,  42  Pa  St  S& 

But  what  eridence  was  there  to  justify  a  recovery  of  special 
damages?  The  plaintiflb,  as  we  have  said,  had  no  mill  or 
other  means  of  using  or  applying  the  water-power.  They  had 
an  abundance  of  water  in  the  stream  for  all  the  purposes  to 
which  they  applied  it,  or  sought  to  apfdy  it;  and  it  is  difficult, 
in  this  riew  of  the  case,  to  see  how  they  could  haTe  suflhred 
any  special  damage.  If  they  had  it  in  contemplation  to  erect 
a  mill,  they  could  have  rindicated  their  right  by  successiTe 
actions  of  trespass;  or  after  establishing  their  right  at  law,  if 
it  were  at  all  disputed,  .they  might  have  enjoined  its  invasion 
by  proceedings  in  equity.  They  might  perhaps  have  laid 
grounds  for  special  damages,  by  giving  notice  of  their  purpose 
to  avail  themselves  of  the  water-power. 

The  plaintiflb*  theory  as  to  special  damages  goes  upon  the 
tpparent  assumption  that  the  defendant  has  appropriated 
something  which  was  theirs,  and  for  which  he  should  pay  the 
prioa    But  the  plaintiffs  diid  not  own  the  water  which  ran 
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ihrbuf  h  iht  defendant's  pipe;  indeed,  it  was  diverted  from  iu 
eoane  before  it  reached  the  plaintiffs'  land,  and  the  plaintifls 
^tmld  in  no  tense  be  said  to  have  any  title  to  the  water.  As 
riparian  owners  they  had  the  right,  as  we  have  said,  to  have 
the  water  of  this  stream  run  through  their  land  in  its  natoral 
ohannel,  without  any  material  impairment  of  its  flow.  They 
had  a  right  to  the  use  of  the  stream  as  an  incident  to  the  land 
for  ordinary  purposes,  and  also  for  any  extraordinary  porpoee 
to  which  they  might  choose  to  apply  it,  provided  such  extraor- 
dinary use  did  not  materially  diminish  its  quantity  or  inn- 
pair  its  quality.  They  might  have  chosen  to  erect  a  mill  or 
to  lease  the  site  to  some  other  person  to  erect  a  mill;  and  in 
either  case,  upon  notice  from  the  plaintiffs,  the  railroad  com- 
pany would  have  been  obliged  to  cease  the  diversion  of  the 
water  or  be  subject  to  a  claim  for  special  damage;  but  as  long 
as  the  diversion  of  the  water  did  not  do  them  any  actual  in- 
jury, they  had  no  claim  for  special  damages.  The  company 
was,  of  course,  at  all  times  liable  to  an  action  in  vindication  of 
the  plaintiffs'  right,  but  not  for  the  recovery  of  actual  damage 
until  an  actual  injury  was  done.  The  mill  site  was  of  no  use 
to  the  plaintiffs  or  to  a  lessee,  or  to  any  other  person  in  the 
absence  of  a  mill,  or  other  useful  mechanical  construction  to 
which  the  water  might  be  applied;  and  until  such  a  structure 
was  erected,  or  proposed  to  be  erected,  how  could  the  diversion 
of  the  water  cause  actual  injury?  Had  the  diversion  ceased, 
and  the  full  flow  of  the  water  been  restored,  how  could  that 
have  proflted  the  plaintiffs?  They  had  no  means  of  utilising 
the  water,  and  therefore  they  suffered  no  actual  loss  from  its 
diversion.  If  the  plaintiffs  had  owned  the  water,  they  would 
be  entitled  to  recover  its  value,  but  they  were  only  entitled  to 
the  use  of  it  as  it  passed  through  their  jH^perty. 

It  is  said  that  they  might  have  leased  or  rented  the  water- 
power,  and  the  rental  value  is  therefore  the  proper  measure  of 
damages;  but  the  use  of  the  mill  site,  either  by  the  owners  or 
a  tenant  or  lessee  of  the  plaintiffs,  is  dependent  wholly  upon 
the  construction  of  a  mill,  and  it  is  extremely  improbable  Uiat 
a  lessee  would  undertake  the  expenditure  upon  a  mere  tenancy 
from  year  to  year.  The  estimated  annual  value  of  the  mill 
site  as  such,  and  independent  of  the  land,  is  fanciful,  conjec- 
tural, and  speculative,  for  it  is  based  upon  its  value  as  applied 
to  some  sort  of  a  mill.  It  was  variously  spoken  of  by  the  wit- 
nesses as  a  suitable  site  for  a  grist-mill,  or  a  saw-mill,  for  a 
sash  and  door  factory,  for  a  coach  or  wagon  factory,  or  for 
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m  woolen  factory;  bat  all  these  suggestions  of  annaal  rental 
▼alue  are  made  npon  the 'assumption  that  a  mill,  factory,  or 
ether  structure  would  be  built  in  order  to  utih'ze  the  advan- 
4liges  which  the  site  oflTers.    The  true  rule  in  such  a  case  is  to 
^limftte  the  damages  sustained  from  the  diversion  of  the  wa- 
ter, in  the  use  of  the  land  for  the  purposes  for  which  for  the 
time  the  land  was  used,  or  for  which  it  would  have  been  used 
but  for  the  refusal  of  the  defendant  on  due  notice  to  remove 
fhe  pipe.    The  injury  received,  if  any,  was  not  to  the  mill  site, 
for  there  was  no  mill,  and  the  site  was  useless  without  a  mill. 
It  was  to  the  tract  as  a  whole.    It  was  competent,  therefore, 
for  the  plaintiffs  to  introduce  evidence  to  show  any  actual  in- 
jury they  suffered,  within  the  period  of  the  statute,  in  the  en* 
jeyment  of  their  land  from  the  diversion  of  the  water;  and  as 
'%  means  of  computation,  they  might  show  that  the  annual 
tental  value  of  the  land  was  from  this  cause  reduced,  but  the 
ennnal  rental  value  of  the  mill  site  is  necessarily  speculative, 
and  therefore  inadmissible.    Nor  was  it  competent  to  admit  any 
estimate  of  annual  rental  value  made  upon  the  basis  of  a  sale 
er  diversion  of  the  water,  for  the  water  does  not  belong  to  the 
plaintiffs.    As  riparian  ownersi  they  were  entitled  merely  to 
the  use  of  it  as  it  passed  through  their  property. 

The   judgment  is  reversed,  and  a  ven%r$  faeias  de  novo 
awarded. 

WATBBOOUBsn  —  RiPAmiAiT  ^esTS.  —  Every  riparian  owner  haa  an  equal 
to  hare  the  atream  flow  throngh  bia  landa  without  material  diminntion 
la  quantity,  anbjeot  to  the  limitatioii  that  eaoh  proprietor  ia  entitled  to  a 
leaaonaMe  wm  of  the  water  for  domestic^  agrionltaral«  or  manafacturing 
jnrpoeea:  UArkki  ▼.  Bitfaia  Water  Co.,  86  Ala.  687;  11  Am.  St  Rep.  72,  and 
aote;  Kwpmam  t.  Btodgett,  70  Mich.  610;  14  Am.  St.  Rep.  627,  and  note; 
Bmi/crd  ▼.  SL  Pmd  els.  A.  A.  Ox,  48  Minn.  104. 

WATSHOOViisaB  —  Riparian  Riobis.  —  The  owner  of  land  aitnated  upon 
a  stream  of  water  aoonstomed  to  flow  through  the  landa  of  others  eannot  di« 
^vert  the  water  to  supply  the  inhabitanta  of  a  city:  Lord  v,  Meadville  Water 
Ox,  136  Pa.  St.  122;  20  Am.  St.  Rep.  864^  and  note.  A  riparian  proprietor 
eaiuiot  authorise  a  oorporation  to  take  water  from  a  atream  and  conduct  it  to 
-a  distaaee  and  seU  iti  aa  against  a  lower  proprietor:  Heilbron  v.  Fowler  etc 
<hmU  Ox,  76  CSaL  426;  7  Am.  St.  Rep.  183^  and  note;  note  to  Jonet  ▼.  Adame^ 
•f  Ana.  Si  Rep.  797.  The  use  made  by  mill-owners  of  the  waters  of  a  stream 
must  be  reasonable:  Afofon  ▼•  Hojfle,  66  Conn.  266. 

WATBBOOunv  —  DivsRSiOH  —  Dam AOis.  —  The  diversion  of  water  from 

^le  natural  ohannel  of  a  stream  by  a  riparian  owner  to  supply  a  town  is  a 

'WroDgfttl  aot^  for  whioh  an  action  will  lie  by  a  lower  owner,  but  he  ia  entitled 

to  rseover  only  nominal  damage  without  affirmative  proof  that  he  suffered 

speolal  damagei  UibridU  w.  Bi^ala  Water  Co.,  86  Ala.  687;  11  Am.  St^  Rep. 
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K«L8o  ft  Bna 

WikMAmm,  UqnMTiiK  — Whw*  «■•  ▼IoUIm  hSa  ■■■Irnl  bj 
Mi  btMbM  ud  l«i  fMd^^wOl  aM  «tffHM«Mp«pl#f  At 
■•I  t»  «in7  fn  l^«  MiM  lNii»f«  witliia  •  gbfP  Iinitaf7»  fr  to 

1^  earUin  iam  M  liquidnted  cUmagM^  1m  u  liable  for  tlM 
in  the  ooninei  milest  it  U  ezoeieiTe  and  onreasoiiable. 
Damaom  lOB  Bbiaoh  ov  OoHTEAor^PnALrr  —  BviDBiiai.  —in  «■ 
lor  bfieaek  of  eoalreol  nol  to  earrj  m  a  gifw  bmUeN  vHl^a  » 

toirilory,  er  $0  forfiil »  eartei*  fvoi,  (wridfvi^  #f  ^e  Wsrj  a^tnBr  >"^ 
taioed  by  lihe  breftoli  it  iondpiianble^  U  the  dwmtfM  ae  litvidatod  n  the 

eontraot  are  reMonebUi 

Amvmfoiv  to  n«ovfr  for  •  bm«i>h  of  oootmet  bj  whioh 
dofbndant  opld  pUinliffs  o  fMerebandiie  $ioro,  opd  •tipulate' 
thai  he  would  not  osny  on  the  wme  kind  of  burineoB  wjtba 
ft  radius  of  two  milee,  under  a  peoally  of  one  thousand  doUaiv, 
to  be  paid  as  liquidated  damages,  withoot  proof  of  leas  «r 
damage  hj  plaintiffik  On  the  trial  defendant  oflbved  to  prvp» 
that  plaintiffii  had  suftained  no  damage  firona  the  biwaoh  of  the 
eontraot  between  them.  This  oflhr  was  exeluded,  and  dofcod* 
ant  exoepted  and  appealed. 

John  M.  B^hanan^  for  the  appellanl 

/•  H.  Cunninghamf  L  B.  Qrimf  amd  D.  8.  Naugls^  fsr  the 

appellees. 

Per  CuBiAM^  The  learned  judge  below  was  olearljr  right  in 
excluding  the  testimony  referred  to  in  the  flrst  spoeifioation. 
The  parties  having  by  their  agreement  Uqtndated  the  dam- 
ages for  its  breach,  any  inquiry  as  to  the  extent  of  the  Injury 
sustained  by  the  plaintiffs  by  the  starting  of  defendant's  store 
was  irreleyant  This  belongs  to  a  class  of  cases  where  it  la 
next  to  impossible  to  prove  the  full  extent  of  the  damages; 
and  it  was  for  this  reason,  in  part  at  least,  that  the  damages 
were  liquidated  by  the  parties  themselves.  Moreover,  tho 
amount  was  reasonable.  It  is  just  as  well  that  persons  who 
sell  out  their  business  with  its  good-will,  and  stipulate  as  a 
part  of  the  transaction  not  to  carry  on  the  same  business 
within  a  given  circuit,  should  understand  that  it  means  some- 
thing, and  that  for  a  breach  of  such  covenant  they  must  re» 
spend  in  damages.  The  court  below  was  right  in  holding 
that  the  penalty  was  not  so  excessive  as  to  affeot  the  issue. 

The  defendant's  first,  second,  and  fourth  points  were  prop* 
erly  refused.    The  portions  of  the  charge  embraced  in  the  fifths 
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irtxthi  seTititk,  and  «If htb  tpMiflMlioM  an  iAiireljr  ftii  froiB. 

Jndgmeot  afflrnitd. 

IdTQtFiPATiD  DiiuaM.  —  Ib  flMoerliiiifaig  wbefhtr  •  Mm  itlpabted  m  f«f<> 
«Me  lor  br— eh  ol  a  oontmel  It  •  ptnalty  or  liqntdalad  damrngM^  tli«  nilt  ii^ 
that  if  the  dattigM  Mtttlting  ikM  th«  InvAsb  o«6  b#  daOaSlily  «daiplifeid, 
the  BtipiiUted  siun  mitat  ba  MntlrAed  M  k  penalty;  bat  whMe  aiMb  ili^iaigat 
mgm  not  ftuaoeptible  el  admaasaroinent  by  a  pecaoiary  staadar^  tkea  the  wm 
•itpulated  rnnft  be  r^girded  at  liquidated  damageit  Brmntm  ▼•  (Hark,  S9  Nek 
SiSf  WUMm  T.  AwMb  SI  Or.  194|  OmmIm  ▼.  £nnptr»  47  Kaa.  l^t  i^b  ▼• 
2>ra«0Acm,  U  Ark.  840t  /»ae(;le  il  Od^  r.  ilil<tr»  90  CkL  Itih  95  Am.  81  Rapb 
tog;  and  Hotel  IVvIt  v.  ^^hMi^  127  N.  T.  4S0|  8*  Am.  8li  &»^  i|%  Aid  ttaMi 
M>rtm  V.  Aitttr,  $7  Chi.  448;  S8  Am.  Sti  Btp.  W. 


Lbntz  t^  OABNsan  Bbothbbs  and  Gompaht. 

(itf  PamttTLTAiriA  Statb,  tULj 
BiPASLui  RioBiB— PoLLvnov  ov  STBaAM.  —  A  manafaotarer  of  eoke  frtm 
ooai  not  mined  on  hit  own  land  la  liable  in  aetoal  damaset  to  a  lewer 
propfietor  for  the  pollution  ol  a  atrtam  at  a  atoattaiy  latldMit  to  hit 


BlFABIAV  RiaBlB— POLLUnOH  OF  SnOAM  — -  MBASmi  OV  DAXAaM.— In 

an  aetion  to  raooVer  damagot  againtt  an  npper  proprietor  for  the  nnlaw* 
fal  poUntion  of  a  ttream,  the  Idlrer  proprietor  It  entitied  to  neorar 
only  tneh  aetoal  damagei  at  he  hat  tattained  within  the  period  el  tlia 
ttatnta  of  limitationt  preoeding  the  notion.  Injury  tnttained  prior  to 
that  time  It  not  a  proper  element  of  damtgei. 

TnnPAn — MBAauna  of  Daxagm.  —  In  an  notion  for  Injurlooa  tretpati  ta 
land,  the  meaaore  of  damaget  ia  the  oott  of  reetoTing  the  land  injured 
within  the  period  df  the  ttotnt4  Of  limitationt  to  iti  former  oondition, 
and  if  the  eoat  of  reatoration  will  equal  or  exoeed  the  value  el  the  land 
injured^  then  itt  talue  la  the  tMature  of  damaget.  The  rule  at  to  dam* 
aget  for  a  taking  by  eminent  domain  ia  not  applieable  In  tuoh  oate^ 

Wimntn  —  Onoaa-BZAiliMATiov  —  ^owLBDOB  ahd  GntDiniLitfr.  — A 
witnem  who  hat  plaoed  a  Talue  upon  the  property  in  ditpUte  may  ba 
aaked,  updn  t^oat-examinatlMi«  for  the  porpoee  ol  teating  hit  faimea^ 
knowledge^  and  oredibility.  If  he  does  not  know  of  aaleaol  rimllar  pio|^ 
ertj  hi  the  taam  vloinity  at  a  mnoh  lett  priee  than  that  named  by 


John  P.  WinMng^  Pavl  B.  OaUKir^  X  A.  MarAmdf  wmI 
Datid  A.  Mitter^  tot  the  appellanli^ 

E.  ^.  Robbim^  D.  S.  Atkin$<mf  John  M.  PsopUij  and  John  K. 
Kuntie^  for  the  appellee. 

Williams,  J.  The  queetione  raised  by  ihb  appeal  ate  sub* 
etantially  those  which  were  oonsidered  and  decided  in  the 
recent  ease  of  Bobh  %  Oamegie^  146  Pa.  8t  824^  ant$^  p.  6H 


tlS  Lnrs  rr  Oabhiois  BBoiasM  ft  Oa 

in  whieh  an  opinion  was  filed  on  tlM  fi|«t  day  of  the  preaeni 
term.  The  conclusions  reached  in  that  case  require  us  lo  aoa* 
tain  the  second,  fifth,  sixth,  eighth,  and  fourteenth  assignmaiita 
of  error,  all  of  which  relate  to  the  measure  of  damages. 

The  plaintiff  is  the  owner  of  a  fiirm  containing  seventy* 
three  acres,  and  lying  on  both  sides  of  Brush  Creek.     It  it 
mainly  upland.    The  fiat  along  the  stream  is  quite  narrow, 
and  covers  not  more  than  seven  or  eight  acres,  including  ih» 
bed  of  the  stream.    The  defendants  own  and  operate  an  ex* 
tensive  coke-works,  situated  on  the  bank  of  the  stream  a  little 
more  than  one  mile  above  the  plaintiff's  farm,  at  which  the 
slack  is  collected  from  several  coal-amines  in  the  region,  and 
used  for  making  coke.    The  plaintiff  alleges  that  the  defend* 
ants  habitually  put  the  ashes  from  their  ovens  and  their  refuse 
slate  and  slack  into  the  stream,  using  it  as  a  dumping-ground, 
and  depending  on  the  current  and  the  floods  to  carry  it  away, 
By  this  means  the  water  is  polluted,  and  rendered  unfit  for 
use,  the  channel  is  choked  up,  the  water  is  crowded  out  of  its 
original  bed,  and  the  fiat  cut  up  and  covered  with  a  deposit  of 
ashes,  slate,  and  refuse  from  the  ooke-works,  so  that  it  is  unfit 
for  cultivation.    For  the  injury  thus  sustained,  as  the  result 
of  the  unlawful  use  made  of  the  stream  by  the  defendants, 
the  plaintiff  seeks  to  recover  in  this  action.    The  defendants 
reply  that  the  pollution  of  the  stream  began  before  their  worka 
were  erected,  as  the  result  of  mining  operations  on   Brush 
Creek  and  its  tributaries,  which  were  in  progress  more  than 
twenty  years  before  this  suit  was  brought.    They  say  that  their 
own  works  were  erected  in  1871,  and  have  been  in  operation 
since  that  time  without  objection  or  complaint  until  now;  that 
the  condition  of  the  stream  and  the  plaintiff's  land  has  under- 
f;one  no  material  change  for  many  years,  and  if  their  present 
condition  is  to  any  extent  chargeable  to  the  acts  of  defendants 
or  their  employees,  no  recovery  can  be  had  in  this  case  except 
for  injury  done  within  six  years  before  suit  was  brought 

The  questions  thus  presented  to  the  jnry  wevB|in  the  first 
place:  What  was  the  condition  of  the  stream  and  the  plain* 
tiff's  fiat  land  six  years  before  the  writ  was  issuedf  Was  the 
water  then  polluted?  Was  the  channel  choked  with  refuse, 
and  the  flat  cut  by  the  water,  and  covered  with  the  deposit 
complained  of?  Having  ascertained  what  the  situation  then 
was,  they  were  next  to  inquire  whether  the  situation  had  been 
made  worse  during  the  six  years.  If  so,  in  what  respect,  and 
>  what  extent?    In  this  way  they  would  be  able  to  reach  a 


. 
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oonreot  conolasioa  as  to  the  extent  of  the  injaij  done  the 
pbdntaffy  for  which  he  coold  leoorer  in  this  aetion.    The 
method  adopted  on  the  trial  was  quHe  different.    The  plain- 
tiff was  permitted  to  show,  and  the  jury  was  instructed  to 
conBidery  what  the  plaintiff's  farm  would  be  worth  as  a  whole^ 
including  the  buildings  and  improvements,  with  the  creek  and 
the  fiat  land  in  the  original  condition  as  it  was  before  the 
work   of  pollution  began,  and  what  it  was  now  worth  with 
the  stream  and  the  flat  in  their,  present  condition;  so  that  the 
difference   between  these  estimates  became  the  measure  of 
damages. 

We  held  in  Robb  y.  Carnegie^  145  Pa.  St.  824,  ante^  p.  694^ 
that  this  mode  of  estimating  damages,  which  is  properly  ap- 
plicable to  cases  where  an  entry  is  made  under  the  power  of 
eminent  domain,  is  not  ordinarily  applicable  to  actions  of  tres- 
pass.    It  is  not  necessary  to  repeat  the  reasons  which  were 
given  in  support  of  that  conclusion.    It  is  enough  to  say  that 
we  adhere  to  them.    In  case  of  a  teking,  the  natural  inquiry 
ia,  How  is  that  which  is  left  affected  by  the  taking?    Where 
nothing  is  token,  but  an  injurious  trespass  is  alleged,  the 
question  iS|  What  will  be  the  cost  of  restoring  the  thing  injured 
to  ito  former  condition?    If  the  cost  of  restoration  will  equal 
or  exceed  the  value  of  the  thing  injured,  then  the  value  be- 
comes the  measure  of  the  plaintiff's  damages.    But  there  is 
still  another  reason  why  the  measure  of  damages  adopted  in 
the  court  below  was  inapplicable  to  this  case.    The  defendante 
had  pleaded  the  stotuto  of  limitotions,  and  the  inquiry  was 
thereby  limited  to  six  years.    The  comparison  which  the  tes- 
timony placed  before  the  jury  carried  them  back  to  a  time 
when  the  stream  was  not  polluted,  and  the  slate  and  slack 
had  not  been  deposited  on  the  plaintiff's  land.     It  brought  to 
their  notice,  not  the  injury  done  in  six  years,  but  the  changes 
made  from  the  beginning  of  operations  on  Brush  Creek,  which 
was  nearly  or  quito  a  quarter  of  a  century  before  the  trial. 
While  the  learned  judge  told  the  jury  that  the  plaintiff  could 
not  recover  for  an  injury  sustoined  more  than  six  years  be- 
fore his  aotion  was  begun,  he  permitted  testimony  to  be 
given  which  brought  the  entire  change  in  the  situation  of  the 
plaintiff's  flat  land  to  their  attention,  and  which  contrasted  its 
value  if  in  ite  original  condition  with  its  value  in  ite  present 
sendition.    This  evidence  was  admitted  after  objection,  and 
fixr  the  purpose  of  providing  the  jury  with  a  measure  of  dam- 
MPS  in  this  case. 
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Tk$  ttvmth  MsigaiMiilif  trror  Is  ftlso  tustoinod.  The 
D6iB  had  p«t  a  taIm  nfw  li»  j^iUnttlPt  fimoB.  The  defi^^J 
Mito  had  a  right  to  ieik  bb  knowladgti  aad  Us  CurneaB  aa 
a  witneis,  upoa  oroBS-ezaminaiion*  IW  thk  fnrpoae  it  wm 
proper  to  aak  him  if  ha  did  not  kaow«f  aalea  of  tmrm  lands  im. 
the  same  Tidnitjr  at  a  much  leea  price  than  ha  had  pot  npon 
the  farm  of  the  plainttft  If  ha  did  know  of  aadi  aalaa^  but 
disregarded  tinm  in  iixing  the  price  of  the  plaintifHi  kadi 
that  circnmstanoe  waa  calonlatcd  to  aflbct  hia  aradikililf, 
onleas  it  was  axplaincd  to  the  aatiafootlMi  cf  Mm  jary. 

The  Judgment  ia  levarsed,  and  a  umn  ftteiaB  d$ 
ia  awarded. 


Witaaoovasm  —  BiFiaiAa  Rwan  —  Diwici  loa 
aimsAiL  <— Whate  mi  vpptr  ewner  oe  e  atr— m  m  poUntat  it  as  to 
enCt  loriiM  by ttM itook of  e lowier owntr,  and  a MMirM of  diaooBfart 
slakiuM  to  kit  iMiiily.  ha  la  antltlad  to  taooTar  not  only  for  the 
tiae  ia  Mm  ranlal  Talva  af  Mm  piaiiiiaaa  aaaaad  thataby,  \n%  alaa  mtA 
4amafa  aa  ha  euij  haTa  aaalaiaad  throaiih  aioknasa  aad  dbaomfort; 
•M  T.  Flrmndtk  Ufg.  (K.  77  Iowa»  67S;  14  Am.  St  Bap.  8ia  A  aaaa  ia 
whiah  tha  poiiito  daddad  ia  this  oaaa  ara  diaeiiMad  is  BM  t.  Omnmglt^  145 
PiL  it  tfl^  mi(^  p.  C94^  aad  aotai  Tha  defandanta  opanad  a  ooOiaiy  apos 
a  iliaam  aoBM  distonaa  above  tha  plaiatlfl^  and  corraptad  tha  vator  aad 
spoiled  It  lor  plaiatiiF'a  aaa  to  am^  aa  aztaat  tiiat  ha  had  to  afaaadaa  tha 
laa  of  tha  watar.  It  waa  hald  that  plaiatiir  ooald  raoovar  thoraCor:  Anu 
diraaa  ▼.  Frnmn^muda  OmI  Cb^,  86  P^  8t  401|  87  Am.  Bap.  71 1,  and  aota. 

Twanhm  vrom  Lahu  ^-MBAsmi  of  DAMAoat.  —  Tha  aiaaaara  ol  damagaa 
lor  a  traopaao  apoa  laad  la  tha  eoat  of  raatoring  tha  prataina  to  aaoh  a  aoafi- 
tlaaef  atiUtyaadaala^aaltwaatoforathaooaiaiinioaofthatraapaaa:  £ar> 
•M  T.  0.  A  dl  Jl^.  Obi,  IC  Or.  841;  aad  aabataatiaUj  to  tha  aaaaa  affoat  k 
MUbartk  r.  JTy^  41  MhuL  841 . 

WiwiMiai— Oaew  MTOimiATicg.  — Qoaatioea  may  ba  aaked  apoa  araaa- 
enMBiaaHoa  to  toat  tha  aooaraoy  ar  varaotty  of  a  witoaMs  Aaaeat  t.  Beadk^ 
llTtk688|88AA.]>aa8e8}aoto  to  Afctadt  t.  ITaoi^  14  Aa.  ftt  Hap 


OASES 
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Adams  v.  Bakbb. 

Von— AofKHi  AV  L4W  MAiifTAJifABLB  OTOH,  WHnr.  —  Aa  mHod  ai 
law  IiM  spoA  a  prominory  sola  indomd  ta  tha  plaiiitiflF  bafora  inatority* 
bgr  Mm  kMl  altar  ila  aafciuifty,  aad  all  tiut  tka  plaintiff  in  anoh 
ia  laqwiad  to  aha«r  ta  antitla  him  ta  a  vaaoraiy  la,  that  the  defand* 
aftt  aan  pay  tha  nota  withoat  tha  haiard  of  haivg  raqnirad  to  pay  it  a 


JBolKii  JToMMMm,  fat  the  plaintift 
IFarrm  JL  Pere$f  for  the  defendant. 

Dimns,  C.  J.  Thii  caee  comes  beforn  ue  en  demnrrer  to 
■eeood  oonnt  of  the  deolaratioa,  which  oonnt  sets  forth 
that  abb  defondant's  intestate,  at  Piovidence,  on  July  23^  1857, 
made  Us  promisaory  note  for  tLre  hundred  dollars  payable  to 
<James  A.  Beqna  or  order  two  months  after  date,  and  that  said 
Beqna  then  aad  there  indorsed  and  delivered  it  to  the  plain* 
iUti  that  it  was  not  paid  at  maturity;  that  after  maturity, 
and  before  any  part  of  it  was  paidjt  was  lost  by  the  plaintiff; 
that  after  the  loss  the  plaintiff  demanded  payment  of  the  de- 
fendant, and  the  defendant  refused  payment  The  ground  of 
demnrrw  iS|  that  an  action  at  law  will  not  lie  on  such  a  note 
so  indorsed  and  lost,  the  only  remedy  being  in  equity. 

There  is  a  conflict  of  decision  on  the  question.  The  English 
doctrine  iS|  that  the  only  remedy  on  a  lost  negotiable  note  or 
Ull  is  in  eqnity,  the  reason  alleged  being  that  the  maker,  upon 
paying  the  note,  is  entitled  to  have  it  surrendered  to  him  for 
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hiB  protection  against  anit  thereon  by  any  other  person  earn- 
ing into  poeseaaion  of  it,  and  a  court  of  equity  ean  afford  pn^ 
tection  by  exacting  an  indemnity  bond,  whereas  a  court  of 
law  cannot.  In  this  country,  the  Bngliah  doctrine  has  beea 
adopted  in  several  states,  but  in  others  it  has  been  materiaDy 
modified  or  rejected.  In  this  state,  in  Abom  y.  BoswortK  1 
R.  I.  401,  which  was  an  action  on  a  bill  of  exchange  lost  be> 
fore  maturity,  tried  to  the  jury  in  1850,  this  court  instructed 
the  jury  that  the  payee  was  entitled  to  recover  upon  proof 
either  that  the  bill  was  destroyed  or  unindorsed,  or  so  indorsed 
that  no  third  person  could  recover  on  it.  The  counsel  fiir  the 
defendant  disparages  the  authority  of  this  case  because  it  wis 
determined  at  nisi  prixAs;  but  it  should  be  remembered  that 
at  the  time  it  was  tried,  the  full  court  were  required^  to  sit  in 
the  trial  of  cases  to  the  jury,  and  the  court,  when  so  sitting, 
was  accustomed  to  listen  to  very  thorough  discussions  of  legal 
questions  on  both  principle  and  precedent.  We  think  the 
case  has  been,  and  should  continue  to  be,  accepted  as  settling 
the  law,  so  far  it  goes,  for  this  state.  The  ground  of  decisioD 
was,  that  the  loser  is  entitled  to  recover  in  an  action  against 
the  maker,  whenever  the  recovery  would  put  the  maker  in  no 
worse  position  than  he  would  have  been  in  if  the  loss  had  not 
occurred. 

The  averment  here  is,  that  the  note  waa  lost  after  indwse- 
ment,  but  also  after  maturity.    The  averment  of  loss  was  not 
necessary  to  the  maintenance  of  the  action,  and  in  our  opin* 
ion,  it  is  competent  for  the  plaintiff  to  prove  not  only  the  loss 
but  also  the  destruction  of  the  note:  2  Parsons  on  Notes  and 
Bills,  309.    In  Peabody  v.  Denton,  2  Oall.  351,  the  note  was 
lost  a/ter  maturity,  and  in  an  action  thereon  by  the  indorsee 
against  the  maker,  tried  eighteen  years  after  the  loss,  the 
court  held  that  after  so  great  a  lapse  of  time  it  was  incumbent 
on  the  defendant  to  show  either  that  the  note  existed  or  had 
been  demanded  of  him,  or  that  it  must  otherwise  be  presumed 
that  no  demand  would  ever  be  made.    In  the  case  at  bar,  for 
anything  that  is  averred,  the  note  may  have  been  lost  thirty 
years  ago.    In  Swift  v.  Stevens,  8  Conn.  431,  the  note  disap- 
peared some  six  years  before  the  trial.    The  cashier  of  a  bank 
to  whom  it  had  been  delivered  for  safe-keeping  testified  that 
he  had  made  diligent  search  for  it,  but  was  unable  to  find  it; 
that  he  bad  never  delivered  it  to  any  person,  and  that  be 
verily  believed  it  had  been  accidentally  destroyed;  and  on 
motion  for  new  trial  after  verdict  for  the  plaintiff,  the  court 
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held  that  the  eiideboe  was  propor  to  go  to  the  jury  to  prove 
the  deetrttction  or  noi^existeQoe  of  the  note.  The  oircom- 
stances  in  the  case  at  bsTi  for  anything  that  appearSi  may  be 
equally  or  more  eogent  to  prore  the  destmcticHi  or  non-ezistr 
ence  of  the  note. 

Moreover,  all  that  is  required  to  entitle  the  plaintiff  to  re- 
cover is  proof  that  the  defendant  oan  pay  the  note  without 
the  hazard  of  being  required  to  pay  it  a  second  time.    Aoeord- 
ingly,  it  has  been  held  that  the  loser  is  entitled  to  recover  when 
any  future  action  on  the  note  will  be  barred  by  the  statute  of 
limitations:  Torrey  v.  P*om,40  M e.  74;  Moore  v.  FaU,  42  Me;  4^; 
66  Am.  Dec.  297.    Any  future  action  on  this  note  would  be 
barred,  so  far  as  appears,  and  if  so  the  defendant  will  be  pro- 
tected.    And  furthermore,  the  action  here  is  not  against  the 
maker  personally,  but  against  his  administrator,  and  it  has 
been  stated  that  the  maker's  estate  was  represented  insolventi 
that  commissioners  were  appointed,  who  allowed  the  plaintiff's 
elaim,and  that  the  allowance  was  stricken  out  by  the  defendant, 
and  this  action  brought  under  the  Public  Statutes  of  Rhode 
Island,  chapter  186,  section  15.    If  this  be  so,  the  estate,  if 
really  insolvent,  will  be  protected  without  any  indemnity  bond, 
since  no  creditor  who  has  not  presented  his  claim  to  the  com- 
missioners can  maintain  any  action  upon  it  against  the  estate 
unless  there  is  a  surplus  remaining  after  all  the  debts  allowed 
have  been  paid.    We  think,  therefore,  that  the  demurrer  must 
be  overruled,  since  it  dpes  not  appear  but  that  the  plaintiff  is 
able  to  show  that  the  defendant  can  pay  the  note  to  him.with- 
out  risk  of  being  obliged  to  pay  it  again  to  any  other  person. 
The  plaintiff  contends  that  he  is  entitled  to  recover  because, 
though  the  note  was  lost  after  indorsement,  it  was  overdue 
when  lost,  and  therefore  any  person  taking  it  would  take  it 
subject  to  the  equities,  and  could  get  no  better  title  than  the 
person  had  from  whom  he  took  it.    A  number  of  cases  sup- 
port this  view:  Thayer  v.  Kingy  15  Ohio,  242;  45  Am,  Dec. 
671;  Sloa  v.  RoberU,  7  Ind.  128;  EUiott  v.  Woodtoard,  18  Ind. 
183;  Smith  v.  Walker,  Smedes  A  M.  Ch.  432,  485;  Chaudron 
V.  HwU,  8  Stew.  81;  20  Am.  Dec.  60;   Fales  v.  RueseU,  16 
Pick.  815,  817;  Renner  v.  Bank  of  Columbia,  9  Wheat  681. 
Bat  against  this  view  it  is  urged  that  the  bolder  of  the  note 
by  simply  producing  it  and  verifying  the  signature  makes  a 
prima  fa^ie  case  for  himself,  throwing  on  the  defendant  the 
burden  of  proving  that  the  note  was  lost  before  maturity, — a 
harden  involving  a  ri^k  which  he  ought  not  to  be  exposed  to: 
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2  Pawms  OQ  Notes  ud  Bills^  IBS.    Wo  d»  Mt  And  it  Moit- 
wMfj  lo  doeids  tko  poinl  noWi  and  thorafiBra  Imvo  it  qadotw- 
minod. 
Domurror  OTtmilod. 


Ths  OwHia  ov  A  Lon*  Hon  hat  Rbootsk  thsksov  h  »  mUob  d  Ibv, 
whenerer  Uit  makw  !•  proieoted  agiinst  a  do«bie  pajoMat:  3%afw  ▼.  JShg^ 
16  (Ma,  84Ss  45  Am.  0m.  A71s  for  aTamplab  whart  ilia  note  ia  payable  ta 
order,  bat  haa  aol  bean  nagolaatod:  Ohrk  r.  Smm,  00  Yk  90S;  0  Aa.  8k 
Rep.  108;  or  wkera  it  ia  non-n^golUbla:  JToora  t.  ^aO,  42  Ma.  400;  00  Abb. 
Dec  297;  or,  at  in  the  priaoipal  caea,  wbaia  it  ia  orerdaa  when  loat.  XJadm 
•ndi  eireanataaoec,  tha  inrtrameat  ia  eiwiged  witli  all  tiia  aqnltiaa  aziatiag 
between  the  owner  and  tha  maker,  and  the  holder  talcea  it  aabjaot  to  tiioM 
eqaitiee:  OUmmui'  NaihmU  Btmk  r.  Bnmm,  40  Ohio  8t  tO|  4  Am.  Si.  Bap^ 
ML  So  alaob  tha  makor  may  ba  oompdled  ta  paj  witlumt  raoeivinii  aa 
bidemaltj,  if  it  appeara  that  tha  atatata  of  limltetioni  may  ba  intarpoaad  ta 
bar  tha  elaim  af  a  temi/df  holder:  JToora  ▼. /U(  40  Ma.  450;  00  Aaa.  Daei 
197.  On  the  oUiar  hand,  idianaTar  tha  maker  aannot  eat  np  aa  aqnitahla 
or  olhar  valid  delenaa  aflainat  a  teaa /df  holder,  indamn^y  maat  ba  g~ 
Formerly*  tha  only  reamdy  ia  aaah  eaaea  wat  in  ohaaoeiys  #Uli  /^Dia< 
iape /ajCMlM ▼.  rMfe%  10  Md.  HO;  01  Am.  Deo. 001.  Bathi 
ptaviaian  ie  no  w  made  lor  tendariag  an  iadamni^  bond  at  tha 
^  an  action  at  law. 


Lbwis  v.  Town  of  North  KiNcmowa; 

Iwmonoa  AOAuiaT  Thbbatuibd  Tanraa^  wsur  Oaanni.  Allhnm^, 
ia  oeae  of  threatened  trenpeiiei^  oonrte  of  eqaily  foaaielly  laava  Ika 
eaibring  party  to  hie  remedy  at  law,  yet  wiMa  oaoh  partly  ia  ia  pan* 
aiOiUm,  and  the  treepam,  if  permitted,  will  naalft  In  irraparabla  iajary. 
ar  tead  to  tha  deetmotion  af  thaaafeat^  the  ooorte  will  interpoea  by  ia* 
}anction.  Where,  therefore,  a  bill  aTara  that  at  tha  time  ol  iti  filing  tha 
def endante  are  pnrpoeing,  not  only  to  remoTO  a  bollding  firam  a  lat  ba^ 
loaging  ta  the  oomplataantk  thai  deetroyiag  a  portioa  ^i  thair  aetata 
bat  aleo  to  grade  the  lot^  thai  aUttefatiog  it«  boandariai^  aad  throwing 
it  opan  ta  nee  M  a  part  of  tha  highway,  la  that  the  aomplainanti^  ia 
arder  to  raaoh  a  oomplete  remedy,  may  not  only  haTO  to  proeeonte  tka 
defendants  for  their  damageii  bat  alio  ta  ettabliah  their  right  aa  agalaal 
the  public,  eneh  bill  statet  a  eaee  that  lalla  withia  thaaUmal  aaavhi 
whieh  threatened  teeip>mei  are  anjolnad. 

DoiMo,  PaiTDBifTB  LiTB,  Aois  SouoHT  TO  BS  BHjoivgD  VOT  Oaooiia  poa 
DiSMissno  iNjUNonoH  Btll.  —  A  defendant  in  an  injnnotion  bill  oaa- 
not  ooat  the  ooart  of  ite  jnrisdiotion  by  oommittin^  pmdente  itta^  tha  Tmy 
aoto  to  prerent  which  ^e  salt  waa  began.  And  where  a  dafaadaat  ia 
Ach  a  sait  sets  forth  in  hie  answer  that  he  ba^  pimdtnU  Bit,  perfaramd 
the  sots  ioaght  to  be  enjoined,  and  avera  that  tha  oomplainaaf a  ramady 
at  law  is  complete,  the  conrt  will  not^  on  hia  motion,  diaadsa  ihm  btUy 
bat  will  retain  it  for  the  parpoee  of  aifording  laUaC  ta  tha  aamplataaai 
%y  determining  the  amoont  of  companntion  to  ba  awarded  ta  hia^  aU 
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—me  M  he  woald  dhtrirh^  MoorerMrdAOMigM  la  ui  mIImi  a*  IftW.  AmA 
M  tt  te  BMMiuy  te  «Im  flwpiymnt  to  mmM  Ui  Mil  b«  abMdi  U 
•IWwtd  to  do  Ml 

Sua  in  aqvity  for  an  injnnotioiBw 

Sankuel  W.  K.  AU»a^  for  the  complainanta. 

WitUam  O.  BakeVj  for  the  respondenta* 

DuBFKEi  0.  J.    The  bill  aeto  out  that  the  oomplainanta  are 
owners  in  possession  of  a  lot  of  land  situate  on  Washington 
Street  in  the  village  ot  Wickford,  in  the  town  of  North  Kings- 
toirn9  in  highway  distriot  No.  87  of  said  town,  on  whioh  lot 
there  is  a  building  belonging  to  them;  that  the  defendant, 
John  H.  Weeden,  the  surveyor  of  highways  of  said  district, 
acting  under  order  of  the  town  council  of  said  town,  the  mem* 
bera  whereof  are  likewise  made  defendants,  has  entered  on 
said  lot,  and  is  engaged  in  rasing  said  building  and  taking 
away  the  foundations,  for  the  purpose  of  removing  said  build- 
ing and  foundations  and  grading  said  lot,  thereby  throwing 
the  estate  open  to  the  public  and  obliterating  its  boundaries, 
to  the  irreparable  injury  of  the  complainants.    The  bill  prays 
that  the  defendanto  may  be  enjoined  from  carrying  out  their 
purposes,  and  from  further  interfering  in  any  way  with  the 
estate,  and  for  general  reliefl    The  bill  was  filed  February  28, 
188&    The  defendants,  by  their  answer  filed  May  27,  1886, 
admit  that  they  are  or  were  doing  as  charged,  but  deny  that 
the  lot  is  part  and  parcel  of  the  estate  of  the  complainants, 
and  allege  that  it  is  and  ever  has  been,  from  a  time  when  the 
memory  of  man  runneth  not  to  the  contrary,  part  and  parcel 
of  a  public  highway,  and  that  the  building  had  stood  thereon 
by  sufferance  of  the  town.    The  defendants,  also,  by  supple- 
mental answer  filed  September  28, 1886,  allege  that  their  pur- 
poses have  been  fully  carried  out  by  removing  the  building 
and  foundations  and  grading  the  lot,  and  set  up  that  the.com- 
plainants  ought  not  to  maintain  their  bill,  because  their  rem- 
edy is  complete  at  law.    To  both  answers  the  complainanto 
have  filed  general  replications. 

In  this  stete  of  the  pleadings,  the  defendante  move  that  the 
bill  be  dismissed  because  the  complainanto  have  an  adequate 
remedy  at  law,  and  in  support  of  their  motion  contend:  1. 
That  the  bill  does  not  state  a  case  for  equitable  relief;  and 
%  If  it  does,  that  the  case  stated  has  ceased  toexiitibyrMWon 


} 
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of  the  ranoral  of  the  briMing  end  iMuidAtionfli  and  the  grid- 
ing of  UmIoL 

It  ie  true  that  In  eaee  of  thfeatened  traepasBee,  conrtB  of 
equitj  generally  feave  the  ■nfTering  party  to  his  remedy  at 
law;  bat  when  euoh  party  ia  in  poeaesdon, and  the  treapaBBfif 
permitted,  would  reealt  in  irreparable  iojary,  or  tend  to  the 
deetmction  of  the  eetatOi  the  oourte  interpose  by  injancUon. 
In  the  case  at  bar,  the  bill  aTenred  that  the  defendants  were 
purposing,  when  the  bill  was  filed,  not  only  to  remove  the 
building  from  the  lot  belonging  to  the  complainants,  thus  d^ 
stroying  a  portion  of  their  estate,  but  also  to  grade  the  ki, 
thus  obliterating  its  boundaries  and  throwing  it  open  to  use 
as  a  part  of  the  highway,  so  that,  in  order  to  reach  a  complete 
remedy,  the  complainants  might  not  only  have  to  prosecute  thb 
defendants  for  their  damages,  but  also  to  establish  their  rig^t 
as  against  the  public  We  think  the  case  as  stated  in  tbe  bill 
falls  within  the  class  of  cases  in  which  threatened  trespasses 
are  enjoined:  Winslow  v.  Nayson^  113  Mass.  411,  421;  Fox  y. 
Fitzsimmons,  29  Hun,  ,574,  579;  J^cPike  v.  West,  71  Mo.  199; 
Erwin  v.  Fulk,  94  Ind.  235;  Gilbert  v.  Arnold^  30  Md.  29; 
Kerr  on  Injunctions,  295. 

We  do  not  think  the  motion  should  be  granted  because  of 
the  statements  of  the  supplemental  answer,  since  those  state- 
ments are  controverted  by  the  replication.  Moreover,  if  they 
were  admitted,  we  do  not  think  they  would  make  a  case  for 
dismissal.  It  ought  not  to  be  in  the  power  of  a  defendant  in 
an  injunction  biU  to  oust  the  court  of  its  jurisdiction  by  com- 
mitting, pendente  lite,  the  very  acts  to  prevent  which  the  suit 
was  begun,  and  such,  we  think,  is  the  law.  ''  It  is  well  set- 
tled/' says  the  supreme  judicial  court  of  Massachusetts,  ^'  with 
little  or  no  conflict  of  authority,  that  when  a  defendant  in  a 
bill  in  equity  disenables  himself,  pending  the  suit,  to  comply 
with  an  order  for  specific  relief,  the  court  will  proceed  to  afford 
relief  by  way  of  compelling  compensation  to  be  made,  and 
for  this  purpose  will  retain  the  bill  and  determine  the  amount 
of  such  compensation,  although  its  nature  and  measure  are 
precisely  the  ^same  as  the  party  would  otherwise  recover  as 
damages  in  an  action  at  law":  See  Milkman  v.  OrduKiy,  106 
Mass.  232,  a  ease  which  contains  a  very  full  citation  and  dis- 
cussion of  authorities,  and  goes  even  beyond  the  passage 
quoted*  See  also  Story*s  Bq.  Jur.,  12th  ed.,  sees.  794,  799.  It 
may  be  that  an  amendment  of  the  bill,  setting  forth  the  acts 
committed  by  the  defendants  pendente  lite^  will  be,  necessary, 
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notwithBtandiQg  the  suppIemeDtal  answer,  if  the  oomplainants 
Uesire  not  only  an  injunction  from  farther  interference,  bat 
also  an  award  of  damages,  but  if  bo  the  complainants  should 
bave  an  opportunity  to  make  it. 
Motion  dismissed.  ^_^ 

Bqititt  wnx  hot  Ihtkrfsri  where  there  is  an  adequate  and  complete  rem* 

«dy  at  law:  FUwnauHce  t.  Moiier,  116  Ind.  363;  9  Am.  St.  Rep.  864;  McMUim 

▼.  Mamm,  71  Wis.  406;  Bodman  t.  Drainage  Disirki,  132  IlL  439.    Therefort 

aa  mjantdon  will  not  iaiae  to  reetrain  a  mere  treepaae  of  ordinary  charaeteK. 

either  upon  person  or  property:  Port  qfMobUe  r,  LauimriUe  ef&  A.  J2.  Obi,  84 

Ala.  116;  6  Am.  St.  Rep.  342.   But  where  theinjnry  will  be  irreparable,  relief 

IB  always  granted.     Nnmefons  cases  illnstrating  this  doctrine,  and  explaining 

the  meaning  of  "  irreparable  injnry  "  in  the  law  of  injunction,  are  cited  in  the 

notea  to  Jerome  r.  Boee,  11  Am.  Dec.  600;  Dudley  r.  Hwrti,  1  Am.  St.  Rep. 

376-d7a    In  Delaware  etc  R.  R*  Oo.  ▼•  Cmutral  Stock  Yard  Co.,  46  N.  J.  Bq. 

M»  it  was  held  that  where  the  only  ground  laid  to  support  the  jurisdiction  of 

a  court  of  equity  is  that  the  defendant  is  Tiolatiog  a  legal  right  of  the  com« 

plainant,  to  his  irreparable  injury,  the  complainant,  to  be  entitled  to  the  aid 

of  the  eourtk  must  show  that  his  adversary's  conduct  is  unconscientious^  but 

this  qualification  of  the  general  rule  appears  to  be  expressed  too  broadly. 

Oms  of  tss  Cask  ih  Whioh  an  Injitbt  is  Irbxpababli  in  the  eqnita* 
ble  sense  is  where  the  complainant  cannot  procure  redress  at  law  without 
inoorring  the  expense  of  seyeral  actions,  and  the  damages  recoverable  would 
be  inadequate  to  recoup  him:  Lernbedk  ▼.  Nye,  47  Ohio  St  336;  21  Am.  St 
Bep.  828.  Thus  relief  is  frequently  granted  where  the  trespasser  is  an  irre* 
aponaible  or  insolvent  person:  Wilson  t.  BUI,  46  N.  J.  Bq.  367|  SulUvan  ▼• 
Babb,  86  Ala.  438. 

Ah  iKjUMonoM  wnx  kot  Issits  if  the  injnry  is  doubtful,  erentoal,  or 
eontingent:  Shivery  ▼.  Streeper,  24  Fia.  104;  Buge  r.  Oyeter  Co.,  26  Fla.  667| 
nor  unless  the  complainant's  legs!  rights  are  clear:  Delaware  etc  B,  B,Oo.  t« 
Central  Stock  rord  Cb.,  46  N.  J.  Bq.  60;  ITagariyr.  Lee,  45^,  J.  Bq.  266. 

Thi  Rolb  that  onlt  Ibriparabiji  Imjitrt  may  be  enjoined  has  no  ap- 
plication to  acts,  especially  corporate  acts,  entirely  without  authority:  Or<if*$ 
Appeal,  128  Pa.  St.  621. 

Thi  Faoib  ov  Which  ah  ALLBOATioif  of  Irrbpabablb  Ihjubt  is  based 
must  be  set  forth;  a  general  allegation  is  not  sufficient:  Wateom  ▼.  Ferrdl,  34 
W.ya.406. 

Bquttt  hatino  Takbb  JoRiBDionoN  FOB  Ohb  Pubfobb  will  retain  it  for 
others  neeeesary  to  the  final  settlement  of  the  suit:  Allen  r.  Elder,  76  Ga. 
«74;  2  Am.  St.  Rep.  63;  Chiekering  t.  Brooke,  61  Yt  666;  AkFe  Appeal,  128 
Pa.  Si  49;  Crump  r,  Ingereott,  47  Minn.  179;  OTcn  though,  in  giving  such  re- 
lief, it  may  be  called  on  to  administer  remedies  which  properly  pertain  te 
eoorts  of  common  law:  Miller  r.  Louierille  etc  B.  B.  Co,,  83  Ala.  274;  3  Am. 
St  Bap.  722;  as,  for  example,  to  ascertain  and  compel  the  pigment  of  dam* 
agM  already  sBstained  froin  tke  iaJBiy  enjoinedi  Wklppk  r.  Mrka/mn,  68 
VtSSL 
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MouLToii  V.  Smith; 

Pin  ov  Dmiasio  Win  Chabokakji  wm  BznniSB  ov  ADiimanu- 
non  iHiBBOir  BT  HimBAMD.  —  A  hasbttBd  who  AdmiautetB  npoa  tt» 
Mtalt  €i  his  daoeMad  wife  is  •ntitied  to  r«tun  therefrom  the  fnaerml 
fvohete  czpooiae  paid  by  him,  together  with  a  reMooftble  ooi 
to  hk  MTTiooi  It  admiairtntor. 

taviRBAR^  Box  lOK  Wm  WOT  Charosabls  laAnrsT  hbr  Bstatb.  —  A  UI 
to  eeiTioei  readered  by  a  pbyneian  to  a  married  women  in  her  tot  sM- 
mtm  ia  tto  pattonal  debt  of  her  hnsband,  and  where,  after  bar  deatti,  be 
■dniaitten  npon  her  eitate^  he  ia  not  entitled  ta  oharge  it  witih  Ae 
amount  of  Muh  biU. 

teiTa-aiOHX  VmanMtr  Bmasdxd  is  Pabt  of  Fuvbral  KxifgwiM,  whsbt. 
A  urayeetone^  if  eimple  and  inezpenetTe^  may  be  properly  regarded  at 
part  of  the  faneral  ezpeneee,  when  the  estate  of  the  deceased  is  solvenl 

Lbv  ov  Wm^  Bratb  joe  BiFaaaM  of  ADMnrnTEATioir  Bhfobcbd  n 
SQOnTv  WBBi,  — VHiere  a  hnsbaad  who^  as  administrator  of  the  eafcate 
el  his  dfosassd  wife^  baa  the  right  ta  retain  ont  of  her  estate  the  amoinit 
aeoMiary  to  reimburse  him  for  the  faneral  and  probate  ezpenaee  psid  by 
hlm»  and  to  oompensate  himself  for  his  serrioes  as  admini8tral%r,  dies 
baf eta  settling  his  aoooont  with  the  probate  oonrt^  bis  adnuniatnUar  may» 
by  bin  in  eqnity  against  her  administrator,  eatablish  a  Uan  on  her  es- 
tate for  aneh  expenses  and  oompeosationi  and  snob  soit  ia  not  banad 
ly  to  delay  of  the  hnsbsnd  for  mora  than  two  yeara  after  the  death  el 
to  wife  ta  tender  his  aoooont  as  administrator,  nor  by  the  omissm  el 
to  adndniatrator  to  bava  his  intsstata's  aaooaat  aataed  in  the  psohals 
aoart  betoa  filing  his  bill  in  eqaity. 

Bill  in  equity  to  eatablish  a  lien. 

Jamph  O.  Ely^  for  the  complainant. 

Binjamifii  M.  BostFotih,  for  the  respondent 

DuRFBS,  0.  J.  Phebe  A.^  wife  of  Charles  H.  Weeti  died 
February  25, 1884,  leaving  a  will,  by  which  she  gave  her  whole 
estate,  real  and  personal,  to  her  husband  for  life,  and  after 
bim  to  her  brother  and  nieces.  The  will  was  duly  proved, 
and  West  was  appointed  administrator  with  the  will  annexed. 
He  filed  an  inventory,  from  which  it  appears  that  the  personal 
estate  left  by  his  wife  amounted  to  $1,021.52,  and  consisted  of 
bank  stock  valued  at  $585,  a  savings  bank  deposit  of  $100, 
and  1193.20  in  cash,  besides  household  furniture.  He  paid 
1248.60  for  Aineral  expenses,  and  $20.45  for  probate  charges. 
He  also  paid  ninety-five  dollars  to  the  physician  who  attended 
his  wife  in  her  last  sickness.  He  employed  a  stone-cutter  to 
set  up  a  marker  at  her  grave,  and  to  cut  an  inscription  for  her 
en  his  monument,  who  has  rendered  a  bill  of  forty-two  dollars^ 
which  has  not  been  paid.    The  bills  rendered  all  make  the 
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cliarget,  not  agaiatl  W#it  Individually,  Imi  against  Hbt  estate. 
inTest  died  February  2,  1887,  before  rendering  any  accoani 
as  administrator  to  the  probate  court,  though,  according  to 
the  evidence,  he  intended  to  do  so.  The  complainant  was 
appointed  administrator  on  his  estate.  The  defendant  was 
appointed  administrator  de  6<mit  nan  on  his  wife's  estate. 

The  object  of  this  suit  is  to  have  the  court  declare  a  lien  on 
the  stock  and  deposit  for  the  amounts  aforesaid,  in  favor  of 
the  complainant  as  administrator  on  West's  estate,  and  com* 
jiensatlon  for  West's  services  as  administrator  on  his  wife's 
estate,  and  to  have  so  much  of  said  stock  and  deposit  as  is 
neceesary  sold  for  the  payment  thereof. 

It  is  provided  in  the  Public  Statutes  of  Rhode  Island,  chap- 
ter 189,  sec.  1,  that  '*  the  estate  of  every  deceased  person  shall 
be  chargeable  with  the  expenses  of  administering  the  same, 
and  the  funeral  charges  of  the  deceased,  and  the  payment  of 
his  just  debts,  and  the  same  shall  be  paid  by  the  executor  or 
administrator  of  the  estate  out  of  the  same,  so  feir  as  the  same 
shall  be  sufficient  therefor.''    In  BvuBtan  v.  Barrett^  14  R.  1. 40, 
this  court  held  that  the  estate  of  a  woman  dying  under  cover- 
ture is  chargeable  by  force  of  this  provision  for  her  funeral  ex- 
penses, and  if  so,  it  is  likewise  chargeable  for  the  expenses  of 
administering  it.    We  see  no  reason,  therefore,  why  the  sums 
paid  by  Charles  H.  West  for  funeral  and  probate  expenses, 
together  with  a  reasonable  compensation  for  his  services  as 
administrator,  should  not  be  paid  out  of  his  wife's  estate. 
That  he  was  her  husband  is  not,  in  our  opinion,  enough  to  re* 
lieve  her  estate;  for  there  ia  no  reason  why  he  should  not  have 
had  the  same  right  as  any  other  administrator  with  the  will 
annexed,  if  he  wished,  and  the  fact  that  he  had  the  charges 
made  against  the  estate  in  the  receipts  which  he  took  shows 
that  he  did  wish  it 

The  physician's  bill  and  the  stone-cutter's  bill  stand  diflTer- 
ently.  There  ia  nothing  in  the  statute  to  make  the  estate 
•bargeable  with  the  physician's  bill,  unless  it  can  be  regarded 
as  a  debt  due  from  the  testatrix^  but  we  do  not  see  how  it  can, 
vince,  being  covert,  she  was  unable  to  contract  such  a  debt. 
We  think  it  is  to  be  regarded  as  the  personal  debt  of  her  bus* 
band,  and  that,  having  paid  it,  he  was  not  entitled  to  charge 
it  to  the  estate.  In  regard  to  the  stone-cutter's  bill,  it  seems 
to  us  that,  where  the  estate  is  solvent,  some  simple  and  inex- 
pensive stone  or  tablet  to  mark  the  grave  is  demanded  by  the 
decencies  of  Christian  burial,  and  may  be  properly  regarded 
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M  a  part  of  the  fboeral  expensas.  The  statute  (Pub.  Stats.  R.  I., 
o.  188|  000.  4)  wbioh  alloira  the  erection  of  a  suitable  moni^ 
ment,  "with  the  permiaaioD  of  the  court  of  probate,"  in  our 
opinion,  contemplates  something  more  pretentious.  But  in 
this  case,  the  bill  never  having  been  paid  by  West,  his  admin- 
istrator has  nothing  to  do  with  it. 

The  complainant,  therefore,  can  only  have  relief,  if  at  all, 
in  the  matter  of  funeral  and  probate  cliarges  and  compensa- 
tion* The  defendant  contends  that  he  is  not  entitled  to  reli^ 
in  equity,  but  that  the  proper  course  for  him  is  to  settle  his 
intestate's  account  as  administrator  with  the  probate  court, 
and  then,  if  he  makes  out  his  claims,  to  prosecute  his  remedy 
at  law.  This  view  is  supported  by  Munroe  v.  Holmes^  9  AUeo, 
244;  18  Allen,  109;  Prentice  v.  Dehon,  10  Allen,  353;  the  rem- 
edy at  law,  according  to  these  cases,  beiug,  after  settlement  in 
the  probate  court,  a  suit  on  the  second  administrator's  bond. 
That  an  administrator  of  an  administrator  may  settle  his  intee* 
tate's  account  with  the  probate  court  is  maintained  in  several 
American  cases  on  English  authority:  NowM  v.  Natoell,  2  Mei 
76;  Hamaker^e  Estate,  6  Watts,  204;  Ray  v.  Doughty,  4  Black£ 
115;  Jones  v.  Irvine^s  Ex'rs,  23  Miss.  361;  Steen  v.  Steen^  25 
Miss.  513;  Jamigan  v.  Frank,  59  Miss.  393.  No  ezceptioii 
can  be  taken  to  this  doctrine  when  the  terms  in  which  probate 
jurisdiction  is  conferred  are  such  as  warrant  its  application; 
but  of  course  in  this  country  the  probate  courts  have  only  the 
jurisdiction  given  them  by  statute,  and  it  does  not  follow  thai 
they  have  a  power  simply  because  such  a  power  is  exercised 
by  the  English  probate  or  ecclesiastical  courts.  In  California 
it  has  been  held  that  the  courts  of  probate  of  that  state  have 
no  power  under  the  statute  to  settle  the  account  of  a  deceased 
administrator  presented  by  his  administrator:  Wetder  v.  Fiteki 
52  Cal.  638;  Bush  v.  Lindsey,  44  Cal.  121;  but  that  the  repre- 
sentative of  the  deceased  executor  or  administrator  can  be 
compelled  to  account  in  equity:  Chaquette  v.  Ortet,  60  CaL 
594;  CuHiss  v.  CuHias,  65  Cal.  572.  And  to  a  like  effect,  see 
In  re  Ranney,  66  How.  Pr.  291,  in  New  York;  and  Sehenck  v. 
ExecuUrrs  of  Sehenck,  3  N.  J.  L.  149,  in  New  Jersey.  In  this 
state  the  jurisdiction  is  nowhere  specifically  granted,  but  if 
it  exist,  exists  under  Public  Statute  of  Rhode  Island,  chapter 
179,  section  9,  which  provides  that  the  probate  courts  '^  may 
and  shall  examine,  allow,  and  settle  the  accounts  of  executors, 
administrators,  and  guardians  by  them  appointed."  The  pro- 
vision may,  perhaps,  be  broad  enough  to  authorize  the  settle- 
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ment  of  the  acoouDtt  of  deoeaaed  executom,  administrators, 
siDd  guardiansi  when  voluntarily  presented  by  their  represen- 
tatives, though  we  know  of  no  process  by  whioh  their  repre- 
sentatives could  be  compelled  to  account  in  the  probate  courts. 
But  if  this  be  so,  does  it  follow  that  the  complainant  can  have 
no  relief  in  equity?  The  Massachusetts  cases  above  cited  are 
not  conclusive  on  this  point;  for  the  equity  jurisdiction  in  that 
etate  is  limited,  or  was  limited  when  those  cases  were  decided, 
many  controversies  of  equitable  cognizance  being  ihas  ex- 
cluded when  there  was  another  remedy  either  at  common  law 
or  by  statute:  Pomeroy's  Eq.  Jur.,  sec.  818.  This  court  has 
full  chancery  jurisdiction  conferred  upon  it  by  statute,  and 
therefore  a  statute  which  simply  affords  a  remedy  in  some 
other  tribunal  or  tribunals  does  not  oust  it  of  its  chancery 
jurisdiction  to  that  extent,  the  remedy  so  afforded  being  con- 
current or  cumulative.  And  see  Pomeroy's  Eq.  Jur.,  sees. 
279,  1153,  and  note. 

Chancery  jurisdiction  in  matters  of  administration  is  very 
oxtensive.  Mr.  Pomeroy  says  that  the  jurisdiction,  as  admin- 
istered in  England,  ''includes  everything  pertaining  to  the 
settlement  of  decedents'  estates,  except  the  probate  of  wills 
and  the  issue  of  letters  testamentary  and  of  administration": 
Pomeroy's  Eq.  Jur.,  sec.  77.  Doubtless  this  statement  is  too 
broad  for  this  country,  where  so  much  depends  on  statute; 
but  in  the  case  at  bar,  if  the  jurisdiction  would  exist  inde- 
pendently of  statute,  we  can  see  nothing  in  the  statute,  if  the 
statute  applies,  to  exclude  it.  In  our  view,  Mr.  West,  if  he 
had  lived,  could  have  retained  out  of  the  estate  so  much  as 
was  necessary  to  reimburse  him  for  the  funeral  and  probate 
expenses  paid  by  him,  and  to  compensate  him  for  his  services 
as  administrator.  His  right  of  retainer  was  equivalent  to 
a  special  lien  enforceable  by  himself  for  his  own  benefit.  Hav- 
ing died,  he  cannot  enforce  it,  and  the  question  is,  whether 
equity  will  preserve  the  right  and  enforce  it  for  the  benefit  of 
his  estate.  It  seems  to  us  that  equity  ought  to  interpose. 
Actus  Dei  nemini  noeet  If,  as  is  sometimes  maintained,  the 
principal  ground  of  equitable  relief  in  matters  of  administra- 
tion is  trust,  the  administrator  being  regarded  as  trustee  of 
the  assets  in  his  hands,  the  circumstances  here  impart  a  spe- 
cial character  to  the  trust,  making  it  specially  amenable  to 
•equitable  enforcement.  In  Smith  v.  Hoskins^s  Heirs,  7  J.  J. 
Marsh.  502,  it  was  decided  that  an  administrator  who  had 
paid  debts  of  his  intestate  out  of  his  own  fundSp  expecting  as- 
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Mlti  ittd  W9m  iMMivtd  Wfara  ihaj  esiM  te  JMinJ,  was  «ilitlil 
to  miliitein  a  fiiit  in  equity  againsi  the  anbeeqiMnt 
trator  who  bad  reeeived  asaets,  and  against  the  bein  for 
buraement  The  oaae  ia  fiilly  in  point,  aare  that  the  eaae  at 
bar  ia  atronger  in  thk,  that  the  administrator  bad  assets  ia 
hand  with  the  right  of  retainer*  which  he  waa  prevented  frem 
exercising  by  death,  and  that  the  charges  paid  by  him,  to* 
gether  with  the  claim  for  compensation,  are  preferred  daima 
See  also  Hay$  ▼.  CoekrM,  41  Ala.  76;  BarraU  r.  IFyatt,  80 
Bear.  442. 

The  defendant  sets  up  by  way  of  further  defense  that  the 
complainant  is  not  entitled  to  relief,  because  his  intestate  at 
lowed  more  than  three  years  to  pass  without  rendering  an 
account,  and  because  the  complainant  has  not  rendered  any 
account  for  him,  and  consequently  the  charges  made  by  his 
intestate  have  not  been  allowed  by  the  ptobate  conrL  The 
record  shows  that  the  said  intestate  did  not  survive  his  wife 
by  quite  three  years,  and  though  he  was  doubtless  neglectful 
in  not  earlier  settling  his  account,  yet  we  do  not  think  his 
laches  were  such  as  should  bar  this  suit,  though  they  may  be 
a  proper  matter  for  consideration  in  the  costs.  Neither  do  we 
think  it  was  necessary  for  the  complainant  to  have  hia  intea> 
tate's  account  settled  in  the  probate  court  before  commencing 
suit  here.  If  this  court  has  jurisdiction  in  the  matter,  it  has 
jurisdiction  to  settle  the  account  as  well  as  to  enforee  the  pay* 
ment  of  any  balance  which  may  be  found  in  fevor  of  the  fo^ 
mer  administrator. 

We  will  therefore  sustain  the  bill,  and  unleaa  the  aeoowit 
of  Charles  H.  West  can  be  othervrise  adjusted,  will  send  ths 
cause  to  a  master  to  hear  and  report  thereon. 


Ths  Rbasokablb  ahd  Nsobhast  Bzpmnsi  of  Mm  tnukl  of  a 
are  a  chargo  upon  hii  wtetet  Boo  PaUenm  ▼•  Pamnt^  SO  K.  T.  §74;  17 
Am.  Rep.  384. 

HiTSBAND  Who  Patb  Fvhiral  BxraNsaB  or  Wm  may  leoorar  tham  tnm 
hw  ezecfitor  in  Mawaohnsatte,  bar  aataia  being  primarily  liable  thenior 
under  the  statatee:  OotukuiiiiUdm  ▼.  WaUk,  14S  ICaea.  SSI;  4  Am.  81.  Bap. 
811.  On  the  other  hand,  it  ia  held  in  QaUemaif  ▼.  JbMe  y  McPkwrmm,  m 
Mieb.  646,  11  Am.  St.  Rep.  696,  that  the  baaband  ia  liable  for  hia  wila'a 
funeral  expenees;  and  thia  being  the  oommon-law  mla,  it  praraila  wbeiarat 
it  baa  not  been  modiflad  bj  atatnta:  Sean  ▼.  Qiddt^^  41  Mioh.  690;  SS  Am. 
Rep.  168,  and  nota. 

Mbdioal  BxPBMan  abb  '*NB0B8BABiB8,''and  e  hvabaad  baa  no  right  t» 
withhold  from  hia  wife  snob  madioal  aiaiatanoe  aa  Imt  aaaa  bmj  nqviia; 
BUiU  T.  Scumkeqper,  70  lid.  162;  14  Am.  St  Rap.  9Uk 
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»t  Fm  JSnM  T.  A^wiir  OMTi;  76  (U  M9;  9  Aou  81  Bapb  ML 
Bqurt  has  OwKoumBmn  JvwsDioaov  with  oourti  of  ordinAiy  far  lh« 
^nrpoM  of  dittribnting  wtatot:  MeOmmm  t.  La/lmmm,  tt  Ghu  0S8|  14  Am. 
St.  Bopw  17&  A  diioiiiBinn  of  tho  aztaat  to  whiok  the  Jvriodiotion  of  o^oity 
is  affeotod  by  stfttntoo  oonloniiig  Mmilar  jnmdietkMi  apoa  ooiirto  of  law  wilt 
1m  found  in  iha  note  to  Pajftm  t.  BvUwrd^  M  An.  Dea  77* 

^Laohis  wiu.  kov  PBaoLimi  ram  Aaaaamon  ov  an  Squxxabu  BioHr« 

nnloM  the  advene  perty  hae  been  indnoed  bj  the  delay  to  do  or  omit  doing 

■omething  in  the  premieee  whioh  be  would  haTe  refrained  from  doing  or  hare 

•done  if  the  right  had  been  more  promptly  amerted:  Ortai  Wm  Mkk  Ola  t. 

W^mimM€to.  MUl  C^,  12CU.  46»  It  Am.  81  Bef.  8M. 


Fbbngh  t^.  Pabkul 

pe  KXOMI  JMLAWUt  SIfJ 

ComiwAot  n  RanrnAorr  aw  EoMomm  ov  Tmrnnama  TAtm  tmomm  09- 
UMiTBD  Aft  TO  TiMB.  -—  A  oovenant  by  a  praotioing  physioiaa  not  to 
engege  at  any  time  thereafter  in  the  praotioe  of  medieine  or  eargery  ia 
a  eertoin  oity  it  valid,  and  a  oonrt  of  equity  will  grant  an  injunotioa  to 
reotndn  the  oeveoantor  from  tbereaftor  praotioing  hit  pretomln  to  eaid 
oity. 

Cauwr  ov  Csakoset  wnx  Dioids  QnMfioKs  ov  Law  as  Wul  as  or 
BqurrT,  WHEN.  —  When  the  oommon-Iaw  and  ohanoery  Juriadiotiona  are 
reated  in  the  aame  tribunal,  the  oourt  aitting  in  equity  will  deoido  quee* 
tiona  of  law  aa  well  an  of  e^^y,  and  will  grant  or  refoee  relief  aonerdfaig 
aa  it  deeidea  them. 

Bill  in  equity  for  an  injanotion. 

William  H.  Olapp^  for  the  oomplainaQi 

Jam$$  M.  RipU}/  and  Nathan  W.  lAMejUU^  ton  the  respond- 
ent 

DuBFXBi  a  J.  The  oeee  stated  in  the  blU  Is  to  the  effect 
that  in  Febmarjr,  A.  D.  1887,  the  defondant,  who  was  then  a 
physieian  and  surgeon,  living  and  practicing  his  profession 
in  the  dty  of  Pawtueket,  published  an  advertisement  offering 
to  ^  relinquish  a  very  lucrative  praotioe  to  the '  right  man ' 
purchasing  his  real  estate  at  its  actual  value";  that  the  com- 
plainant,  likewise  a  physician  and  surgeon,  was  then  living 
and  practicing  his  profession  in  Waterbury,  Connecticut;  that 
he  was  led  by  the  advertisement  to  enter  into  negotiations  with 
the  defendanti  which  resulted  in  his  purchasing  the  said  praih 
tioe  and  estate,  and  his  removal  to  Pawtuoket  with  his  family, 
at  great  expense,  and  there  entering  upon  the  praotioe  of  his 
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profession  as  the  successor  of  the  defendant;  thmt  be  paid  tin 
defendant  fifteen  thousand  dollars,  otw  fife  {hooaand  dolhit 
of  which  was  for  the  practice^  the  assessed  valae  of  the  estate 
being  less  than  ten  thousand  dollars^  and  not  of  bo  much  yalot 
to  the  complainant  except  for  his  use  as  a  practicing  phys* 
cian;  that  the  defendant  gave  the  complainant,  in  addition  te 
the  deed  conveying  the  estate,  a  written  covenant^  by  which, 
in  consideration  of  one  dollar  and  other  valuable  considera* 
tions,  the  defendant  assigned  his  practice  to  the  complainant, 
agreed  to  introduce  and  recommend  the  complainant  to  his 
patients,  and  also  agreed  not  to  engage  at  any  time  thereafter 
*'  in  the  practice  of  medicine  or  surgery  in  said  city  of  Paw> 
tucket."  The  bill  alleges  that  the  defendant  has  opened  an 
office  in  Providence,  advertised  his  card  in  the  Pawtucket 
papers,  visited  his  old  patients,  and  is  now  practicing  medir 
cine  and  surgery  in  Pawtucket  daily,  to  the  great  damage  of 
the  complainant;  and  that  the  defendant  declares  that  he  in- 
tends to  continue  to  visit  and  prescribe  professionally  for  all 
persons  in  Pawtucket  who  may  call  for  him.  The  bill  aaka 
for  an  injunction  to  restrain  the  defendant  from  practicing  in 
Pawtucket    The  defendant  demurs. 

The  defendant  contends,  in  support  of  the  demurrer,  that 
the  covenant,  being  a  covenant  in  restraint  of  the  exercise  of 
a  profession,  is  void  because  it  is  withont  limitation  of  time. 
The  ground  of  this  contention  is,  that  such  a  contract  is  valid 
only  when  it  is  reasonable,  and  it  is  not  reasonable  if  the  re* 
straint  which  it  imposes  is  larger  than  is  necessary  for  the 
protection  of  the  party  in  whose  favor  it  is  imposed.  This 
view  is  in  accord  with  the  language  used  by  the  judges  in  sev* 
eral  English  cases,  but  no  case  is  cited  in  which  it  has  been 
held  finally  that  a  contract  in  restraint  of  trade  or  businesa 
is  void  simply  because  the  duration  of  the  restraint  is  not 
limited.  We  know  of  no  such  case.  In  HU-ckeoek  v.  Coker^  1 
Nev.  &  P.  796,  also  6  Ad.  &  E.  438,  the  defendant  had  agreed 
not  at  any  time  to  engage  in  the  business  of  chemist  and 
druggist,  or  either  of  them,  in  the  town  of  Taunton,  and  the 
court  of  king's  bench,  on  the  authority  of  the  language  used 
by  Tindal,  C.  J.,  in  Homer  v.  Oraves,  7  Bing.  785,  743,  decided 
that  the  agreement  was  void  because  it  was  unlimited  as  to 
time;  but  on  appeal  to  the  judges  in  exchequer  chamber,  the 
decision  was  reversed,  Tindal,  C.  J.,  delivering  the  opinion. 
In  the  course  of  his  opinion  he  said:  *' We  agree  in  the  general 
principle  that  where  the  restraint  of  a  party  from  carrying  on 
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a  trade  U  larger  %nd  wider  than  the  proiection  of  the  party 
with  whom  the  oontract  is  made  oan  poseibly  require,  euoh  re* 
Btraint  must  be  considered  as  unreasouable  iu  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void/'     But 
distinguishing  between  extent  and  duration  of  restraint,  he 
held,  speaking  for  the  court,  that  the  contract  was  valid,  be- 
cause a  trader  has  an  interest  in  his  trade  beyond  his  own 
ex.ercise  of  it,  namely,  the  good-will,  which  may  be  sold,  be- 
queathed, or  become  assets,  and  which  it  is  therefore  not  un- 
reasonable for  him  to  have  protected  by  a  continuance  of  the 
restraint  beyond  his  own  life.    The  defendant  contends  that 
the  ground  of  this  decision  is,  that  there  is,  in  the  case  of  a 
trade,  a  good-will,  which  may  be  bequeathed  or  may  pass  a» 
assets,  and  which  will  therefore  be  the  more  valuable  for  a 
continuance  of  the  restraint  after  the  trader's  death;  whereas 
there  is  no  good-will  attaching  to  the  profession  of  a  physician 
or  lawyer  which  can  be  bequeathed  or  pass  as  assets,  and 
therefore  any  continuanoe  of  the  restraint,  after  the  death  of 
the  lawyer  or  physician,  is  unreasonable,  because  it  will  avail 
nothing.    We  think  this  is  too  narrow  a  view  of  the  decision. 
One  of  the  cases  prominently  cited  in  support  of  the  decision 
was  Bunn  ▼•  Ouy^  4  East,  190,  in  which  the  covenant  of  an 
attorney  not  to  practice  within  certain  limits  was  held  to  be- 
good,  although  the  restraint  was  unlimited  as  to  time.    Of 
course  the  court  would  not  have  cited  the  case  as  authority 
for  the  decision,  if  they  did  not  regard  it  as  falling  within  the 
principle  of  the  decision.    Moreover,  a  third  reason  was  g^ven 
for  the  decision,  namely,  that  the  good-will  of  the  trade  might 
be  sold  during  the  life  of  the  trader,  and  would  sell  for  more- 
if  protected  from  competition  during  the  life  of  the  party  re- 
strained, than  it  would  if  it  were  protected  only  during  the 
ife  of  the  trader.    This  reason  is  as  valid  in  the  case  of  a 
profession  as  of  a  trade,  for  whether,  technically  speaking, 
there  be  any  good-will  attending  a  profession  or  not,  the  pro- 
fessional practice  itself  would  probably  sell  for  more  with  the 
restraining  contract  if  the  restraint  were  unlimited  in  dura<^ 
tion,  than  it  would  if  the  restraint  were  for  the  life  of  the 
promisee  or  covenantee  only.    If  the  complainant  here  wished 
to  retire  from  his  practice  and  sell  it,  he  could  probably  sell 
it  for  more  if  he  could  secure  the  purchaser  from  competition 
with  the  defendant  forever,  than  he  could  if  he  could  only  se- 
cure him  from  such  competition  during  his  own  life.     So  if 
he  wished  to  take  in  a  partner,  he  could  for  the  same  reason 
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mab  better  tvme  with  Urn.    It  eeeoui  to  ns  ttiaft  the  Ml 
priDoiple  of  deoitioQ  in  HitekeoA  ▼.  Coktr^  1  Not.  A  P.  798^  I 
Ad.  &  B.  438,  was  thia,  that  if  tiie  contract  be  otherwiee  vaKi 
it  will  not  be  held  to  be  inTalid  aimplj  beoanae  the  leatruat 
may  continue  beyond  the  life  of  the  fsxij  for  whose  benefit  it 
ie  accorded,  if  for  any  reason  it  may  be  beneficial  to  him  to 
have  it  so  continue.    In  Archer  v.  Martha  6  Ad.  A  S.  MB, 
which  was  decided  after,  though  heard  before,  the  decision  of 
the  court  of  exchequer  chamber  in  HUchcoek  t.  Coter^  1  Ke?. 
A  P.  796,  6  Ad.  &  E.  488,  Lord  Denman,  commenting  on  the 
reversal  of  the  judgment  of  the  court  ot  king's  bendi,  said 
that  the  judgment  was  reversed  ''  on  the  principle  that  the  rs- 
straint  of  trade  in  that  case  could  not  be  really  iigiifioiis  to 
the  public,  and  that  the  partiee  must  act  on  their  view  of  what 
restraint  may  be  adequate  to  the  protection  of  the  one,  and 
what  advantage  a  £ur  compensation  for  the  sacrifice  made  by 
the  other.''    This,  if  we  understand  it  correctly,  is  equivaleni 
to  saying  that  if  the  restraint  be  otherwise  not  nnreaeonaUs^ 
the  courts  will  leave  the  parties  to  make  their  own  tonus  in 
regard  to  its  duration.    And  this  is  consonant  with  the  anifimn 
course  of  decision  both  before  and  since  Hitdieodi  r.  Ceitr,  1 
Nev.  &  P.  796,  6  Ad.  A  B.  488;  and  see  CaU  v.  Totctis,  L.  B. 
4  Ch.  App.  664. 

Thus  the  party  restrained  in  Davis  v.  Ifoson^  6  Term  Bep^ 
118,  was  a  surgeon;  in  Hayward  v.  Young^  2  Chik  407,  a  soi^ 
geon  and  man  midwife;  in  Mallan  v.  Jlfay,  11  Meee.  A  W.  6S^ 
a  surgeon  and  apothecary;  in  Bunn  v.  Ony,  4  East,  190^  aa 
attorney;  in  BuiUr  v.  SurUeon^  16  Vt.  176,  a  physician  and 
surgeon;  and  in  MeClurg^B  Appealj  58  Pa.  St  51,  a  physieiaa. 
In  all  these  cases  the  contracts  were  sustained,  though  anlim- 
ited  as  to  time,  simply  because  the  area  of  restriction  was  not 
unreasonable.  See  also  Oilman  v.  Dwighi^  18  Gkay,  856; 
74  Am.  Dec.  634;  Atkym  v.  Kinni^,  4  Bz.  776;  Hayi  w. 
HoUy,  89  Conn.  326;  12  Am.  Bep.  890.  In  BuOer  w.  BmH^' 
4ony  16  Vt  176,  the  court  say:  ^'  Dr.  Burleson  can  be  as  ose- 
ful  to  the  public  in  any  other  town  as  at  Berkshim,  and  the 
lives  and  health  of  persons  in  other  villages  are  as  important 
as  they  are  there.'' 

In  Dwighi  v.  Hamilton^  118  Mass.  175,  it  was  decided  that  a 
contract  by  a  physician  for  the  sale  of  his ''  practice  and  good* 
will "  in  a  particular  town  is  valid,  and  carries  with  it  an  im* 
plied  covenant  on  his  part  not  to  resume  practice  in  the  town, 
and  that  if  he  attempts  to  do  so,  the  court  will  restrain  him 
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by  injunotioo.    Id  WhUtai$r  ▼•  Hom^  8  Beav.  888,  an  agree- 
ment by  a  solieitor  not  to  praotioe  as  solicitor  in  Qreat  Britain 
for  twenty  years  without  the  oonsent  of  the  plaiutiff,  to  whom 
lie  had  sold  his  business  on  those  terms,  was  held  to  be  valid, 
and  an  injunotion  was  granted  to  prevent  breach.    There  the 
restraint  was  not  unlimited,  but  plainly  it  might  have  lasted 
for  years  after  the  plaintiff's  death.    The  contract  is  necessa* 
rily  subject  to  a  natural  limitation,  since  it  must  terminate 
with  the  life  of  the  party  restrained,  and,  abstractly,  there 
ie  no  presumption  that  he  will  outlive  the  other  party.    It 
probably  seldom  happens  that  it  makes  any  real  difference 
whether  the  restraint  is  limited  to  the  life  of  the  party  who 
profits  by  it  or  is  left  without  limitation;  since  the  physician^ 
lawyer,  or  trader  who  sells  out  his  business  in  one  place  to  en- 
f;age  in  it  elsewhere  is  not  likely,  after  a  few  years,  if  he  has 
any  ability,  to  want  to  break  up  and  return  to  his  old  home 
and  then  start  anew.    The  tree  that  is  transplanted  and  re- 
transplanted  after  coming  into  fruit  is  not  often  the  better  for 
it,  and  it  may  be  questioned  whether  this  consideration  is  not 
of  itself  reason  enough  for  allowing  the  parties  to  suit  them- 
selves. 

In  H€uUng$  v.  Whitley^  2  Ex.  611,  the  defendant  had  given 
his  bond  not  to  carry  on  the  business  of  surgeon  or  apothe- 
cary at  a  particular  place.    In  suit  thereon  by  the  execu- 
tors of  the  obligee  the  bond  was  held  to  be  good.    The  report 
states  that  one  of  the  points  for  the  defendant  was,  that 
the  bond  was  illegal  and  void  if  it  should  be  construed  to 
extend  to  the  defendant's  practicing  his  profession  after  the 
obligee's  death.    The  court  held  that  the  obligation  was  co- 
extensive with  the  life  of  the  obligor,  and  Parke,  B.,  in  giving 
judgment,  said:   *'It  was  held  in  Hitchcock  y.  Coker  that 
there  was  nothing  illegal  in  the  restriction  being  indefinite 
as  to  duration,  the  same  being  in  other  respects  reasonable.'* 
The  counsel  for  the  defendant  suggested,  in  the  course  of  the 
hearing,  the  distinction  which  is  here  attempted,  and  the 
same  judge  replied:  **  What  is  the  difference?    The  good-will 
of  an  apothecary  is  often  disposed  of;  and  the  court  took 
DO  further  notice  of  it,  though  the  restraint  extended  to  the 
business  of  the  defendant  as  a  surgeon,  as  well  as  to  his  busi- 
ness as  an  apothecary,  if  it  can  be  supposed  that  Baron 
Parke  meant  to  say  that  the  calling  of  an  apothecary  is  a 
mere  trade. 
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The  ease,  among  tlie  oases  died  for  tlio  delSmdaat^  wUdb 
eomes  nearest  to  an  anthority  tar  him,  is  MamdmriiU  r.  Em^ 
man^  42  N.  J.  Bq»  185.  In  that  ease  the  defendant  had  eofi^ 
nanted  not  to  engage  in  the  practice  of  medioine  or  sorgeiy 
in  the  city  of  Newark  at  any  time  afterwards.  The  suit  was  in 
equity  by  the  covenantee  for  an  injunction.  Tlie  court  rdbsed 
the  injunction,  on  the  ground  that  whether  a  restraint  so  anlim- 
ited  as  to  time  is  reasonable  or  not  had  never  been  decided  in 
that  state.  The  court  did  not  decide  that  such  a  restraint  is  in- 
valid, though  its  intimations  were  adverse  to  it  It  referred  to 
KeeUr  v.  Taylor^  68  Pa.  St  467,  91  Am.  Deo.  221«  as  holding 
that  such  contracts,  if  not  limited  to  a  reasonable  time  as  well  u 
confined  to  a  reasonable  space,  are  void  at  law.  We  have  not 
been  able  to  find  any  such  doctrine  in  KeeUr  r.  Thylor^  68  Pa. 
St  467;  91  Am.  Dec.  221.  The  injunction  was  refused  thers 
because  the  terms  of  the  contract  were  hard  and  complex,  tht 
injunction-being,  in  the  opinion  of  the  court,  of  graoOi  not  of 
right  In  McClur^B  Appeal,  68  Pa.  St  61,  whioh  was  in  all 
points  almost  identical  with  the  case  at  bar,  the  same  court 
which  had  previously  decided  Keder  v.  Taylor,  68  Pa.  St  487, 
91  Am.  Dec.  221,  granted  an  injunction,  with  very  strong  rs> 
marks  in  favor  of  the  jurisdiction:  See  per  Sharswood,  J.,  pi 
66.  MandevilU  v.  Harman,  42  N.  J.  Bq.  186^  was  a  hard  ease 
for  the  defendant 

Our  conclusion  is,  that  it  is  not  a  sufficient  reason  ibr  re- 
fusing the  injunction  that  the  contract  is  unlimited  as  to  time. 
In  this  state  the  common-law  and  chancery  jurisdictiona  are 
vested  in  the  same  tribunal,  and  it  is  the  practice  of  the  court, 
sitting  in  equity,  to  decide  questions  of  law  as  well  as  ef 
equity  for  itself,  and  to  grant  or  refuse  relief  according  as  it 
decides  them. 

The  defendant  contends  that  it  is  not  a  breach  of  the  eon* 
tract  for  him  to  visit  his  old  patients  in  Pawtucket  when  sum- 
moned  by  them  from  Providence.  We  think  it  is  clearly  a 
breach^  his  contract  being  not  to  engage  at  any  time  in  the 
practice  of  medicine  or  surgery  in  the  city  of  Pawtucket  It 
is  true  that  the  complainant  may  not  get  the  patients  if  tlie 
defendant  does  not  visit  them,  but  it  is  the  chance  of  getting 
them  from  the  defendant's  not  praoticing  in  Pawtucket  which 
the  complainant  purchased,  and  this  ohanoe  we  think  lie  it 
entitled  to  have  secured  to 

Demurrer  oterruled. 
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Hm  drminMltMe  tut  H  it  faidiAnito  la  timt  wfll  Ml 
wtMt^t  Vototo  Jn^T.  WMit,  M  A&  Dim.  7M,  mA  MMs«hm  illdL 
Tu  RiRBAnrr  mm  to  Spaoi  ihrald  Ml  U  grMltr  Ihas  it  aBBittny  It 
iffiird  >  rtt^oatbto  prottolioii  to  tht  intorttii  of  tht  ooTtntntti  NototoJi^ 
^ier  T.  WMetf  92  Am.  Dta  75S.  Hnmtroiit  cttet  trt  Ihatt  eitod»  upholding 
^sontraota^  liko  Uiat  ia  tlit  piinoiptl  ettt^  nttnuniiig  Hit  tztroite  of  a  trtde  or 
pvof etmon  withhi  Iht  Umito  of  *  dty.  Mna  wlion  Iht  ooronant  it  good  tl 
law,  to  thtl  dtongtt  tso  rtoortnblo  for  ili  brttoh,  oqvily  will  nol  oaf orat 
ilif  tho  tomt  tso  tl  til  htrd  or  ortn  tompkst  JCerfir  ▼•  Taifter^  St  Fit.  8lb 
407;  91  Am.  Dto.  221. 

Whbui  Law  avd  S«oifT  abs  Aduixutmukd  by  Iht  ttmt  ooorti  pitia* 
tiff  it  talillod  to  til  Hm  fditf  formtrly  aibrdtd  bolh  bf  t  ooorl  of  law  tad 
•qnilys  iSemUt  T.  OiorMi  19  Ma  400;  01  Am.  Dtt.  074|  Fierce  r.  8<Mn,  19 
CM.  2S|  70  Aak  Dtt.  00«|  Bktkr  t.  amM.  114  lad.  114f  i  Abl  8Il  Btp^  fOO. 


Kbllbt  V.  Flahbbtt. 

pt  BaoDi  ItLAvot  m) 

— WoBiMi  OKABonio  UmtABaiiD  WoMAV  wm  WtrnMntma  Ai» 
noHABLS  raa  8a. — An  tooatatioa  it  totiontblt  Uitl  ftlttly  ohargtt  ta 
offDoat  whioii»  if  prortd,  may  iiibjtol  tht  parly  ditrgod  IhtKowilh  to  a 
paaitbanal  aol  ignomiaiooa,  bnl  whioh  briagt  di^grtoe.  And  Ibtrt- 
fcto  wofdt  tiitrgiag  ta  aamtrritd  womta  with  foraioalioa  art  ttlio»» 
tUa  par  m  ia  Bhodo  Itltadv  tllhoagh  Iht  pnnithmtal  for  forniotlioa  ia 
llitl  alato  it  amply  a  fina  of  aol  OTtr  tea  doUan*  wbioh  It  rtoortrablt 
by  oomplaini  tad  warrtat^  aol  by  iadiolmoal. 

Slahdbb.  After  the  plaintiff  obtained  a  yerdioi  in  the  eom« 
moQ  pleaa,  the  defendant  moved  to  arreot  the  judgment,  oo 
the  ground  that  the  declaration  did  not  set  out  any  eanae  ol 
action.  The  motion  wag  diflmiaoed,  and  the  defendant  ex- 
cepted. 

ChaHe$  H.  Page  and  FratMin  P.  Owm^  fixr  the  pUdnttfll 

Ambrtm  S.  W€$t^  tat  the  defendant 

DuBFis,  0.  J.  The  defamatory  words  alleged  to  hare  been 
apoken  of  the  plaintiff  are  the  following,  to  wit:  ^  You  are  a 
Utch  and  a  whore.  Yon  Tisit  the  Halfway  House,  and  got 
your  dress  there.''  The  motion  in  arrest  ndses  the  question 
whether  the  words  are  actionable  per  tt,  no  special  damages 
being  alleged.  The  innuendo  added  in  the  declarati<m  is: 
**  Meaning  and  intending  to  charge  said  plaintiff  with  fornica- 
tion and  adultery,  and  with  obtaining  a  drees  by  illicit  inter- 
course at  the  Halfway  House.''    We  think,  howerer,  that,  as 
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thM6  is  DO  Indvcemeat  or  prafatory  averments  io  tibe  dedan- 
tion,  the  words  eannot  be  deemed  to  impate  to  the  plaiotif 
anything  more  than  fornication.  The  qnestion  then  is,  whether 
words  imputing  to  an  unmarried  woman  the  offense  of  fami- 
eation  are  actionable  per  se. 

At  common  law,  fornication  was  not  a  orimiaal  oflfenae,  and 
words  charging  a  woman  with  it  were  not  actionable  per  s^. 
In  the  United  States,  generally  if  not  everywhere,  it  is  a  mis- 
demeanor by  statute;  but  upon  the  question  whether  words 
charging  it  are  actionable  per  m,  there  is  a  diversity  of  decis- 
ion. In  several  states  such  w<u*ds  are  made  so  by  statute: 
Townshend  on  Slander  and  Libel,  sec.  168.  In  the  leading 
case  of  Brooker  v.  Coffin^  6  Johns.  188,  it  was  held  that  words 
imputing  criminality  are  actionable  per  te  when  they  impate 
an  indictable  offense  involving  moral  turpitude,  or  an  o^ 
fense  which  exposes  the  offender  to  an  infamous  punishm^L 
This  rule  has  been  widely  recognized,  and  is  probably  the  rule 
which  is  the  more  generally  accepted:  Cooley  on  Torts,  196, 
197.  Under  it  the  words  here  complained  of  are  not  actioD- 
able  per  te,  since  in  this  state  the  punishment  for  fornication 
is  simply  a  fine  of  not  over  ten  dollars,  which  is  recoverable 
by  complaint  and  warrant,  not  by  indictment.  In  Massachu- 
setts, in  MUUr  v.  Pariihj  8  Pick.  884,  the  rule  was  laid  down 
more  broadly,  namely:  *'  Where  an  offense  is  charged  which, 
if  proved,  may  subject  the  party  to  a  punishment  not  ignomin- 
ious, but  which  brings  disgrace  upon  the  party  falsely  accused, 
such  an  accusation  is  actionable  ";  and  in  that  case  it  was  held 
to  be  actionable  perw  to  charge  an  unmarried  woman  with  for- 
nication. See  also  Brown  v.  Nickerzan^  5  Gray,  1 ;  Kenney  v.  Jfc- 
Laughlif^  6  Gray,  8;  66  Am.  Dec.  845.  The  rule  laid  down  in 
Miller  v.  Parie\  8  Pick.  884,  appears  to  be  the  recognized  rule 
in  several  states:  PaUernon  v.  WUhi'Moi^  55  Me.  42;  Woodbury 
▼.  Thompeon^  8  N.  H.  194;  Symonds  v.  Carter,  82  N.  H.  458; 
Vanderlip  v.  Roe,  23  Pa.  St.  82;  Ranger  v.  Goodrich,  17  Wis. 
80;  Mayer  v.  Schleichter,  29  Wis.  646;  Hoag  v.  Hatch,  23  Conti. 
685,  590;  Zeliff  v.  Jennings,  61  Tex.  458.  We  think  it  the 
better  rule;  for  it  seems  to  us  that  the  defamc'itory  effect  of 
words  charging  a  disgraceful  offense  is  substantially  the  same, 
whatever  the  form  of  criminsl  procedure  under  which  the 
offense  be  punished.  In  Iowa  and  Ohio,  words  charging  an 
Unmarried  woman  with  fornication  are  held  to  be  actionable 
per  ee,  ^'on  the  broad  and  plain  ground  that  it  would  immedi* 
ately  and  neoessarily  tend  to  hinder  her  advancementi^  the 
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presamptioQ  of  d&mage  being  allowed  to  supply  tbe  place  of 
aeiual  proof:  CUndand  r.  DeUo&Uer^  18  Iowa»  299;  BameU  ▼. 
Ward^  86  Ohio  St.  107;  88  Am.  Bep.  661. 
ions  OTerruled. 


SukHmoi— CSbabos  or  Apoltbit.  —To  Charoi  a  Twouim  with  Waht 

ov  CHAflnrr  it  not  aotioiiAUo  at  oommoa  Uw:  Eitioi  ▼.  AiUberryn  %  Bibb^ 

A7S|  6  Am.  Dm.  629.    Tha  iuim  om6  alto  holdt  that  tht  (act  that  fornica- 

it  panithablt  bj  a  fina  maktt  no  difitrtnoe,  and  that  wordt  impating  a 

•ra  not  aationabla  unlett  tha  offanta  it  ona  inrolviog  moral  tnrpitnde, 

mnd  axpoaiag  tha  parton  who  oommita  it  to  an  inf amoat,  that  it  to  tay  oor- 

poffial,  pontthattnt.    Thia  Tiaw  ttiU  prtTailt  in  mott  ttataa,  but  tha  nila  laid 

down  ia  tha  prindpal  aaaa  haa  baan  aztantiraly  adoptad,  and  a  law  aonrta 

luiTa  gone  atiU  fnrthar,  and  aannaiatad  tha  broad  principla  that  ohaigat  of 

unohaatlliy  ntttttarily  import  tpaoial  damaga  to  a  famala,  and  ara  actionabla 

flB  that  groonds  JToIdm  t.  Stewart^  16  Ohio,  819;  46  Am.  Dao.  §77.    In  aama 

thia  lail  dootcina  haa  baan  ambodiad  in  lagialation. 


Baldwin  t^.  Embrbon. 

pi  KxoDa  ItiiAin>,  lOlJ 

Bvnoa  Atkhidimo  Ooubs  kot  Bxncn  noM  8ntTm  ov 
BVMiloira  —In  Bhoda  Iiland  a  aon*ratidant  tnitor  attanding  ooart  in 
tha  pfoatantian  af  a  anit  ia  nai  asampt  from  tha  aanriaa  al  a  tommoiit 
againal  him  in  aaothar  toil 

Aaeownn. 

Oharle$  F.  Baldwin  and  Irving  Okamplinf  for  tbe  plaintiff. 

Bdward  D.  BauM^  for  tbe  defendant 

MATTB80N,  J.  TbiB  is  an  action  of  cLUVimprii  brought  in 
the  court  of  oommon  pleas,  tbe  writ  in  which  was  served  by 
summoning  tbe  defendant  The  defendant  pleaded  in  abate- 
ment of  tbe  suit  tbat  at  the  time  of  tbe  service  be  was  a  cit- 
isen  of  Boston,  Massachusetts,  and  was  in  attendance  upon 
ibis  court  in  a  suit  in  whicb  be  was  plaintiff,  and  the  present 
plaintiff  was  defendant  The  plaintiff  demurred  to  tbe  plea, 
and  the  defendant  joined  in  tbe  demurrer.  The  court,  upon 
bearing,  sustained  tbe  demurrer  and  overruled  the  plea.  The 
debndant  thereupon  excepted,  and  now  petitions  for  a  new 
trial,  alleging  tbat  the  ruling  was  erroneous. 

The  question  whether  a  party  in  attendance  upon  a  court, 
in  the  prosecution  or  defense  of  a  suit,  is  privileged  from  the 
isrfice  of  a  summons  for  the  commencement  of  a  suit  against 
him,  is  one  upon  which  there  has  been  a  contrariety  of  decis* 
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ion.  The  gneral  rait  relating  to  protection  from  tbe  eorvioe 
of  prooess  is,  that  all  persons  who  have  any  relation  to  a  canss 
which  calls  for  their  attendance  in  court  are  protected  from 
arrest  while  going  to  and  attending  coort  and  retomin^ 
This  protection,  howcTer,  is  not  wholly,  nor  chieflj,  the  prin- 
lege  of  the  person,  bnt  is  granted  in  the  iatereet  of  the  pablic, 
that  the  courts  may  not  be  embarrassed  or  impedod  in  the 
conduct  of  their  business.  Hence  it  has  generally  been  held, 
that  the  protection  is  limited  to  exemption  from  arrest,  and 
does  not  extend  to  the  service  of  process  which  does  not  inter- 
fere with  or  prevent  the  attendance  of  the  person  upon  the 
court:  Sown  ▼•  T^uckermat^  7  Johns.  638;  HopHns  v.  C^ 
burHf  1  Wend.  292;  Hunter  v.  Cleveland,  1  Brev.  167;  Sadlsr 
V.  A»y,  5  Rich.  623;  Legrand  v.  Bedinger,  4  T.  B.  Mon.  539; 
Graue  ▼.  OampbM,  9  Yerg.  7;  Page  v.  Randall,  6  CaL  82.  Li 
Hayee  ▼.  Shields,  2  Teates,  222,  and  Jlfilss  v.  McOvOogK  1 
Binn.  77,  however,  it  was  held  that  exemption  should  bo 
granted  from  summons  as  well  as  arrest,  the  reasons  assigned 
in  the  fi>rmer  case  being  that  the  party's  attention  to  his  own 
business  in  the  suit  depending  would  be  distracted  by  the  ser- 
vice, and  that  he  might  be  subjected  to  the  inconvenience  of 
attending  an  acti<m  at  a  distance  from  his  place  of  abode, 
contrary  to  the  wise  indulgence  of  the  law. 

In  some  of  the  cases,  the  question  whether  non-residents  of 
the  state  attending  court  are  entitled  to  protection  from  the 
service  of  a  writ  by  summons  for  the  commencement  of  a  suit 
has  been  considered. 

In  Biehap  v.  Vose,  27  Conn.  1,  the  defendant,  a  resident  of 
another  state,  had  come  into  Connecticut  to  attend  the  trial 
of  a  suit  which  he  had  caused  to  be  brought  in  one  ol  the 
courts  of  that  state,  and  it  was  held  that  he  was  not  exempt 
from  the  service  of  a  summons,  the  fact  that  he  came  from 
another  state  not  putting  him  on  any  better  footing  than  if  he 
had  been  a  resident  of  the  state.  Subsequently,  it  was  held 
in  WiUan  Sewing  Machine  Oo.  ▼.  WiUon,  22  Fed.  Rep.  803,  61 
Conn.  696,  that  a  non-resident  defendant,  who  was  in  attend- 
ance upon  the  court  in  the  trial  of  his  case,  his  presence  being 
necessary,  both  as  a  witness  and  for  the  purpose  of  instruct- 
ing his  counsel,  was  protected  from  the  service  by  sommoos 
of  a  new  writ  against  him.  The  court,  however,  expressly 
limited  its  decision  to  the  case  of  a  non-resident  defendanii 
suggesting  that  there  is,  perhaps,  a  reason  why  a  plaintUT 
who  has  voluntarily  sought  the  aid  and  protection  of  the 
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4M>art8  of  aaofhar  litaU  should  uot  shrink  firom  being  sabjoctod 
to  their  oontoolt  which  does  not  apply  to  m  defendant  whose 
Attendanoe  is  compulsory. 

la  New  York,  while  it  has  been  held  that  the  protection  Is 
from  arrest  only,  and  not  from  servioe  of  a  summonSi  an  exoep* 
tion  has  been  made  in  favor  of  non-resident  witnesses:  Narri$ 
V.  Beaeh,  2  Johns.  294;  Sanford  y.  Ohaae,  8  Cow.  881;  Hop^ 
kins  v.  Cohum^  1  Wend.  292;  Seaver  v.  RobinsoT^  8  Duer,  622; 
JPoi:ard  V.  Union  Pacific  R.  R.  Co.,  7  Abb.  Pr.,  N.  8.,  70;  Per$m 
y.  Grier,  66  N.  Y.  124;  23  Am.  Bep.  85;  Jenkins  v.  SnUih,  SI 
How.  Pr.  171.  The  grounds  upon  which  this  exception  rests 
are,  that  witnesses  from  out  of  the  state,  being  beyond  the  reach 
of  subpcana,  cannot  be  compelled  to  attend.  HencOi  if  they 
attend  at  all,  their  attendance  must  be  voluntary,  and  as  their 
attendance  is  often  necessary  for  the  ends  of  justice,  especially 
in  criminal  trials  in  which  the  accused  is  entitled  to  be  con- 
fronted with  the  witnesses  against  him,  and  as  the  liability  to 
be  served  with  summons  for  the  commencement  of  a  suit  in 
another  jurisdiction  than  that  of  their  residenoe  might  as 
effectually  deter  them  from  attending  as  the  liability  to  arresti 
public  policy  requires  that  they  should  be  protected  against 
such  service,  as  well  as  arrest,  as  an  encouragement  to  them 
to  attend.  In  MerriU  v.  Oeorge^  28  How.  Pr.  331,  a  non-resi- 
dent defendant  who  was  in  attendanoe  as  a  witness  was  held 
privileged,  not  only  from  arrest,  but  from  any  action  brought 
against  him.  The  court  did  not,  however,  base  the  right  to 
exemption  on  the  ground  that  the  non*resident  was  a  defend- 
ant, but  that  he  was  a  witness.  Notwithstanding  the  above 
decisions,  which  might  well  have  been  considered  as  settling 
the  rule  in  New  York,  it  was  held  in  a  recent  case  in  that 
state  {MiUthews  v.  TirfU,  87  N.  Y.  563)  that  servioe  by  sum- 
mons could  not  be  made  upon  a  non-resident  creditor  of  a 
bankrupt  attending  a  meeting  of  creditors  before  a  register  in 
bankruptcy  tot  the  choice  of  an  assignee.  The  oourt  in  its 
opinion  takes  no  notice  of  the  earlier  decisions,  and  refers  to 
but  two  prior  New  York  cases,  vis.,  Person  v.  Qrier^  66  N.  Y. 
124, 28  Am.  Bep.  35,  in  which,  as  we  have  seen,  the  oourt  rested 
its  decision  on  the  ground  that  the  non-resident  defendant  was 
a  witness,  and  Van  Lieuw  v.  Johnson^  an  unreported  case  cited 
in  Person  v.  Orier^  66  N.  Y.  124,  23  Am.  Bep.  85,  in  which,  it  is 
said,  the  court  decided  that  a  non-resident  defendant  while 
attending  court  could  not  be  served  with  summons. 

In  Minnesota,  in  Sherman  v.  Oundlach^  24  Beporteri  886,  it 
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was  also  held  that  a  noiMesidMii  witneai  who  had  Id  good  ftith 
come  into  that  state  to  |^  ovidooee  in  a  oanoo  is  eznopt 
from  the  serrioe  of  a  snmmons  against  him  in  a  ernl  actios 
in  coining,  in  attendance,  and  for  a  reasonable  time  th^neafta 
in  which  to  return. 

In  New  Jerseji  snitors  bom  other  states  are  privileged  from 
the  sendee  of  a  summons:  Haluy  v.  SUtoarij  4  N.  J.  Lu  866, 
in  which  the  non-resident  was  a  plaintiff;  Dunffom  t.  MUUt^ 
87  N.  J.  L.  182^  which  was  the  case  of  a  non-residoit  defend* 
ant. 

In  the  United  States  circnit  conrt  for  the  third  droiiit,  em- 
bracing Pennsylyania  and  New  Jersey,  the  same  dootrine  was 
held  in  relation  to  a  non-resident  defendant:  Parker  ▼•  J9oteft- 
Km,  1  WaU.  Jr.  269.  And  so»  also,  in  the  United  Statee  dr- 
enit  ooort  for  the  seyenth  oironit,  in  the  district  of  Wieconan, 
in  Juneau  Bank  v.  McSpedan^  6  Bias.  64. 

The  reasons  assigned  for  the  exemption  of  non*resident 
suitors  from  the  senrice  of  a  summons  are,  that  conrte  of  jus- 
tice ought  to  be  open  and  accessible  to  suitors;  thai  thej 
ought  to  be  permitted  to  approach  and  attend  the  oonrte  in  the 
prosecution  of  their  claims  and  the  making  of  their  defenses^ 
without  the  fear  of  molestation  or  hindrance;  that  their  atten- 
tion ought  not  be  distracted  from  the  prosecution  or  defense  of 
the  pending  suit;  that  they  might  be  deterred  from  prosecut- 
ing their  just  rights  or  making  their  just  defenses  to  a  suit  by 
reason  of  their  liability  to  suit  in  a  foreign  jurisdiction.  While 
we  concede  the  force  of  the  reasons  advanced  for  protecting 
non-resident  witnesses  from  the  serrice  of  a  summons  against 
them  for  the  commencement  of  a  suit,  sundo,  marando  et  red^ 
undoj  we  are  not  convinced  of  the  sufficiency  of  the  reascms 
assigned  for  the  exemption  of  non-resident  suitors  from  such 
process.    We  think  it  would  rarely  happen  that  the  attention 
of  a  non-resident  plaintiff  or  defendant  would  be  so  distracted 
by  the  mere  service  of  a  summons  from  the  immediate  busi- 
ness in  hand,  in  prosecuting  or  defending  a  pending  suit,  that 
the  interests  of  justice  would  suffer  in  consequence,  or  that 
the  liability  to  such  service  would  often  deter  them  from  pros- 
ecuting or  defending  their  just  claims  or  rights.     The  reasons 
assigned  for  the  exemption  would  apply  equally  as  well  to  res- 
ident as  to  non-resident  suitors,  and  it  has  never  been  deemed 
necessary  to  exempt  resident  suitors  from  the  service  of  a 
summons,  so  far  as  we  have  been  able  to  find,  except  in  the 
aingle  state  of  Pennsylvania.    We  think  the  reasons  are  fan- 
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eifal  rather  than  substantiaL  We  are  of  the  opinion,  there- 
fore,  that  a  non-resident  snitor  attending  court  in  the  prosecu- 
tion of  a  suit  is  not  exempt  from  the  service  of  a  summons 

against  him  in  another  suit    The  petition  for  a  new  trial  ia 

denied  and  dismissed,  with  costs. 
Exceptions  OTerruled. 

WiTNnBia,  PaiYiLvos  or.  ^  Ak  Bxtbndbd  Dnoumioir  of  Mm  prfyilege  of 
iritneases  from  Mrrios  of  mril  prooMs  will  be  found  in  the  note  io  In  re  Hmie^ 
88  Am.  Bepw  717-722.  Saoh  Mrvioe  ii  allowed  ander  l^ng^'^h  preoticei  Pooi$^ 
V.  Oouldf  1  HnrL  k  K.  09;  uid  in  many  jnrisdiotiona  in  this  oonntry.  In 
others,  no  in  Indkaa,  the  tammoos  will  be  Tmoateds  Wiimn  t.  Dmaldaim,  117 
Ind.  MS;  10  Am.  St.  Rep.4&  In  New  Jen^jeneh  *  aanrioe  ii  nol  void,  bai 
may  bo  aet  ande  if  otroooMlaiMM  daoMuid  ilt  Mtimg  w.  OokUk,  49  N.  J.  U 
119;  4a  Am.  Rep.  1$L 
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[li  Bhods  Uuam,  41Il1 

IhDOsm  ni  Tamir  Madb  bt  ^Avmn  worn  ms  OHxuntm  TmuawB  is  Oivi% 

MOV  ADTAiionuHT8»  WHBN. «- Where  a  father  makee  a  depoeit  in  a 
•ayinge  bank  in  the  name  of  eaoh  of  three  of  hii  tiz  children,  himielf  aa 
trostee,  draws  no  part  of  the  principal  or  interest  of  ench  depoeiti^  re. 
taine  tke  depeait-booka  antil  hie  death,  tella  eaoh  of  his  said  ehildrea 
that  the  numey  afaall  be  theirs  at  his  death,  and  sMkss  no  eharge  nor 
memorandum  nor  delivery  in  the  presence  of  witnesses,  as  required  by 
statute  to  evidence  an  adranoement^  auch  deposits  are  to  be  regarded  as 
gifts,  and  not  as  advancements,  and  eaoh  of  said  children  i%  on  the  fb« 
ther's  death,  entitled  to  receivo  the  deposit  made  in  hia  name,  and  to^ 
hold  it  as  his  own  without  aeoonnting  for  it  to  the  estatsu  And  where 
the  father  also  makes  a  like  depoeit  in  a  similar  manner  for  another  of  his 
ssid  children,  and  afterwards  withdraws  it  with  the  interest  thereon, 
and  invests  the  same  in  his  individual  name,  such  child  wiU  be  entitled 
to  the  money  deposited  for  him,  with  the  interest  which  has  accrued 
thsreon,  both  under  the  original  and  later  form  of  deposit^  for  the  trust 
ia  his  favor  having  been  ones  completely  oonstiiuted,  the  trustee  had  no 
power  to  revoke  it. 

Cabs  stated  for  an  opinion  of  the  court. 

Jacob  W.  Maihewwn^  for  the  claimant  children  of  William 

Atkinson. 

LotiM  L.  Angellf  for  the  administratrix. 

DuBFES,  C.  J.  This  is  a  case  stated  for  the  opinion  of  the 
court.  It  shows  that  William  Atkinson  died  intestate,  Feb* 
raary  18,  1888,  leaving  a  widow  and  six  children,  three  sons 
and  three  daughters,  parties  to  the  statement,  the  widow  be* 


ing  likewise  ftdmiaistratrix  od  hif  ettaia.  Ha  kft  penonai 
estate  to  the  amount  of  seventeen  thousand  dollars  in  exeeas 
of  all  his  debts  and  liabilities,  and  of  tho  depoeita  herBinafter 
mentioned.  On  January  16,  1885,  he  deposited  two  thousand 
dollars  of  his  own  money  in  the  Mechanics'  Savinga  Baak, 
making  an  entry  on  the  signature-book  of  the  bank  as  foUowa, 
to  wit:  ''  WilUe  J.  Atkinson,  WiUiam  Atkinson,  trustee."  Tba 
bank  opened  an  account  in  form  following,  to  wit:  **  Mechaii-' 
ics'  Savings  Bank  in  account  with  Willie  J.  Atkinson,  William 
Atkinson,  trustee,"  and  gave  to  William  Atkinson  a  pass-book, 
in  which  the  account  was  entered  in  the  same  manner,  which 
book  said  William  retained  until  October  19, 1886,  when  he 
drew  the  deposit  and  interest,  and  invested  the  same  in  his 
individual  name.  Likewise,  January  15,  1885,  he  deposited 
in  the  same  manner  two  thousand  dollars  in  the  names  re- 
spectively of  Samuel  M.  and  Robert  W.  Atkinson,  and  one 
thousand  dollars  in  the  name  of  Anna  L.  Atkinson.  Said 
Willie  Jm  Samuel  M.,  and  Robert  W.  were  the  sons  of  WiUiam 
Atkinson.  Anna  L.  was  one  of  his  daughters,  and  had  served 
him  as  confidential  clerk  and  book-keeper  for  about  fonrteen 
years.  He  drew  no  part  of  the  principal  or  interest  of  either 
of  the  last  three  accounts,  but  retained  the  deposit-books  antil 
he  died.  He  told  each  of  the  four,  in  his  lifetime,  that  he  had 
made  the  deposits  for  them,  and  that  the  money  would  be 
theirs  at  his  death.  He  neither  made  nor  caused  to  be  made 
any  charge  or  memoranda  of  the  deposits  other  than  as  above 
stated,  and  never  delivered  to  either  of  his  children  the  pass- 
book of  the  deposits  standing  in  his  or  her  name.  Hb  made 
no  deposit  or  gift  to  his  other  two  children,  exoept  small  and 
ordinary  presents.  The  principal  question  is,  whether  the  de> 
posits  are  to  be  regarded  as  gifts  or  advancements  under  the 
statute  (Pub.  Stat.  R.  I.,  c  187,  sec.  20),  and  if  they  are  lo  bs 
regarded  as  gifts,  what  claim  has  William  J.  on  the  assets  fiv 
the  withdrawal  of  the  deposit  for  him. 

We  do  not  see  how  the  deposits  can  be  regarded  as  advanos- 
ments,  since  they  were  never  charged  to  the  children,  nor  was 
any  memorandum  made  of  them,  as  the  statute  requires  tat 
advancements.  The  writing  in  the  bank-book  and  in  the 
pass-books  was  simply  the  writing  which  was  appropriate  to 
the  deposits,  between  the  bank  and  the  depositor,  and  in  our 
opinion  cannot  be  deemed  to  be  a  charge  or  memorandum 
within  the  meaning  of  those  words,  or  either  of  them,  as  used 
in  the  statute. 
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The  case  stated  Menis  to  ua  to  be  identioal  in  its  maietial 
featares  with  tho  oaie  of  iiay  ?.  Simmam^  11  R.  L  26fi,  S8  Anu 
Rep.  447,  vnlaai  it  oan  be  distinguished  in  point  of  principle 
from  the  latter  oaie  bj  reason  of  the  difference  in  the  form  in 
which  the  deposits  were  entered.    In  Bay  v.  Sitmnona^  11  R.  I. 
266,  28  Am.  Bep.  447,  the  form  of  entry  was  "*  Dr.  Fail  River 
Sayings  Bank,  in  account  with  Levi  Bosworth,  trustee  for  Ma- 
rianna  Ray,  Prov.  Cr.*'    The  depositor  received  a  passpbook 
in  which  the  same  form  was  used.    He  handed  this  book  to 
Miss  Ray,  who  read  the  entry  and  thanked  him  for  his  present, 
but  did  not  retain  the  book.    The  question  came  up  in  the 
settlement  of  his  estate,  whether  the  deposit  was  a  part  of  the 
estate  or-should  go  to  Marianna  Ray,  and  the  court  held  that 
it  should  go  to  her,  being  of  the  opinion  that  a  trust  for  her 
in  respect  of  the  deposit  had  been  completely  constituted. 
The  same  view  had  been  previously  taken  by  the  supreme 
court  of  Connecticut  in  Minor  v.  Rogen^  40  Conn.  512, 16  Am. 
Rep.  69,  though  that  fact  was  not  known  to  this  court  when 
Bay  V.  8immon$f  11  R.  I.  266,  28  Am.  Rep.  447,  was  decided. 
And  the  decision  in  Ray  v.  Simmons^  11  R.  1. 266, 28  Am.  Rep, 
447,  has  been  followed  in  New  York,  in  Martin  v.  Funk^  75 
N.  Y.  184,  31  Am.  Rep.  446,  in  which- case  an  elaborate  opin* 
ion  was  delivered  by  Chief  Justice  Church.    There  are  oases 
which  hold  otherwise,  but  it  seems  to  us  that  the  courts  which 
decided  them  did  not  sufficiently  distinguish  between  a  gift, 
which  requires  a  delivery  of  the  thing  given,  actual  or  sym- 
bolical, and  the  creation  of  a  voluntary  trust,  which  requires 
for  its  conservation,  not  a  delivery  of  the  subject  of  the  trust 
to  the  beneficiary,  but  a  retention  of  it  by  the  trustee  for  the 
beneficiary's  benefit;  and  of  course,  where  the  donor  makes 
himself  the  trustee,  a  retention  of  it  by  the  donor  as  trustee 
for  his  benefit 

The  question,  then,  is,  whether  the  case  stated  differs  mate- 
rially from  Ray  r.  8immon$,  11  R.  L  266,  23  Am.  Rep.  447,  ow- 
ing to  the  different  manner  in  which  the  deposit  was  entered. 
We  do  not  think  it  does.  We  think  it  is  plain  that  the  inten- 
tion of  the  depositor  was  not  to  give  the  deposits  directly  to  the 
children  severally  named  in  them,  but  to  give  them  through  the 
medium  of  as  many  trusts,  wherein  he  himself  should  be  the 
trustee  for  them;  and  the  deposits  being  deposits  of  money  or 
personalty,  we  know  of  no  technical  role  which  prevents  our 
construing  them  according  to  their  essential  character  as  de« 
termined  by  the  intention.    Deposits  in  this  form  appear  not 
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to  be  unoommon  in  this  state,  and  haye  been  tnmted  by  tUs 
court  in  a  previoas  case  as  deposits  in  tnurt  It  fidlowB  Hist 
the  aforesaid  Samuel,  Robert,  and  Anna  are  entitled  to  havt 
to  have  the  money  deposited  for  them,  and  to  hold  it  as  their 
own  without  accounting  for  it  in  the  settlement.  The  sud 
Willie  J.  is  also  entitled  to  the  money  deposited  for  hioi,  with 
the  interest  which  has  accrued  thereon,  both  nnder  the  origi- 
nal and  later  form  of  deposit;  for,  the  depoeit  haying  been 
kept  entire,  we  think  it  is  fair  to  suppose  that  the  parpoeo  was 
simply  to  transfer  it  from  one  bank  to  the  other  withoat  ^m- 
lating  the  trust  The  trust  having  once  been  completely  ooo- 
stituted,  the  trustee  had  no  power  to  revoke  it  The  declanif- 
tion  of  the  trustee  to  the  beneficiaries,  as  above  stated,  shows 
that  he  understood  it  to  be  completely  constituted,  and  is  in- 
consistent with  the  suggestion  that  the  deposits  were  made  in 
the  form  of  trusts  to  evade  any  rule  of  the  bank.  The  ease 
stated  does  not  show  that  there  was  any  rule  of  the  bank 
limiting  the  deposits. 

We  think  the  £Kegoing  sufficiently  answers  the  queatiooB 
propounded  by  the  cases  stated. 

m 

ADVANcnnKT  n  Givnro,  sr  AimoiPAnov^  tht  whols  or  a  pert  U  wkii  II 
is  tnppoMd  a  ohild  wiU  be  entitled  to  on  the  death  inteetate  of  the  ^gnif 
makingit:  Dmrmv.Lh^.92YtL8B9i  8  Am. St  Bep.  ISS.  AgiftteaehiM 
or  heir  by  an  ancestor  in  hit  lifetime  ii  prima  fade  advaaoenieiitt  Qr&tiam  t. 
OraUan^  18  UL  107;  65  Am.  Deo.  72S.  Ae  between  a  loan,  a  gifl^  and  an  ad* 
Fanoement,  the  presumption  is  in  fa?or  of  an  adTanoement^  beoanse  el  ils 
tendenoy  towards  that  equality  of  distribation  among  the  ehildren  whieh  ii 
presumed  to  haTO  been  intended:  PaUenon**  Appeal,  188  Pa.  St.  268.  TUs 
presumption  may  be  rebutted  by  oironmstanoee  whieh  indieate  tiiat  an  ad» 
?ancement  was  not  intended:  Ball  v.  Hal^  107  Mo.  101;  Waimm  ▼.  Mmrraift 
64  Ark.  499;  or  by  parol  evidenoe:  Brook  ▼.  Xoft'mer,  44  Kan.  431;  21  Am.  Si 
Rep.  292;  Basrbee  ▼.  Basrhet,  109  N.  0.  299;  unless  where  the  prorisions  of  a 
statute  exclude  this  class  of  evidence,  as  in  Illinois:  WiOumttm  r,  7*Aoiiiai^  126 
111.  S68.  The  admissibility  of  parol  evidenoe  was  not  involved  in  the  priasi- 
pal  case,  but  the  Rhode  Island  statute  apparently  requires  the  eaoM  eoa- 
struction  in  this  respeot  as  that  of  Illinois. 

ABaoLUTS  AND  Unoonditional  Tausts  are  irrevooable  except  with  ths 
consent  of  the  benefioiaries:  Minoi  v.  TSkon,  64  N.  H.  S71;  compare  PdiUm 
^  Thurttan,  164  Mass.  596,  26  Am.  St.  Rep.  278,  and  cases  cited  in  note  t» 
Diek9rm>n*9  Appeal,  2  Am.  St.  Rep.  562.  Nor  can  they  be  revoked  by  Iks 
donor's  undertaking  to  annex  to  them  special  terms  and  qualificattons  not 
expreesed  in  the  original  declaration  el  tmatt  Note  to  Dkkmr§om*9  Appml,  f 
Am.  St.  Rep.  65& 
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Bbbwbb  V.  Nash. 

(If  B»MMI  mJUID,  tfS.] 

"Pbiim  I  ■!      MnnTnannn  RiTAiNxiia  Psoouds  op  Mobtoa«s  Sals  Bnon 
■nt  TBOM  DsNTnro  Pvbohabib**  Titli,  when.  —  Where  a  mortgagor, 
•iter  a  defeetiTO  ezeroiee  of  fhe  power  of  sale  in  a  mortgage,  reoeives  the 
iorpliif  proceed!  of  the  «le^  without  knowledge  of  the  def  eoti  in  the  sale, 
Imt  retaiiis  iiioh  proeeede  after  he  leame  of  raoh  defeets.  he  will  be  ee- 
tapped  from  denying  the  piirbhaser'e  title.    He  oanaot  be  permitted  to 
repudiate  the  mertgafe  «le^  and  at  the  eame  time  insist  npon  having 
«Im  benefit  of  ii. 
g^MMWATioy— PinmiAgMi  At  DMfBcrnvg  MoBiroAon's  Baxm  Svbbooatbd 
so  KiQim  Of  MoBTOAQBiv  WBBiT*— >A  hona  JUU  pnrehaser  at  a  mort- 
gagee's sale  which  proree  to  be  defeottve,  who  has  paid  the  amoont  of  his 
bid  which  has  been  applied  to  the  mortgage  debt,  is  entitled  to  besnb- 
ffogated  to  tho  rights  of  the  mortgagee,  and  the  mortgage  will  be  regarded 
in  eqnity  as  assigned  to  snoh  pnrohaaer,  even  though  the  mortgagee's 
deed  to  him  does  not  contain  language  amounting  to  a  legal  assignmentt 
finch  pnrchaser  is  nol  to  be  regarded  as  a  mere  stranger  to  the  estate. 
Nor  does  it  make  any  diibrenoe  in  equity  that  the  morl^age  waa  dis- 
oliarged  on  the  reoord  after  the  purohaser's  right  to  subrogation  had  al- 
vcady  accrued  to  him. 

Bill  in  equity  for  an  injunction. 

Nieholoi  Van  Slyek  and  Oyrtu  M.  Van  Slyek,  for  the  oom- 
plainants. 

Alberi  B.  Crafts^  for  the  respondente. 

Deans,  C.  J.  The  case  stated  in  the  bill  ia  this:  October 
I69  A.  D.  1876,  Qeorge  M.  Nash,  being  owner  in  fee-simple  of 
two  lots  of  land  in  the  town  of  Westerly,  mortgaged  them  to 
the  Westerly  Savings  Bank  as  security  for  his  promissory  note 
to  said  bank  for  seven  thousand  five  hundred  dollars,  with 
power  to  Simeon  F.  Perry,  treasurer  of  said  babk,  or  his  suc- 
cessors in  office,  to  sell  said  lots  in  case  of  default  (George 
M.  Nash  subsequently  died,  leaving  a  widow  and  four  chil- 
dren, Oeorge  B.,  Frank  H.,  Harriet  J.,  and  Anna  Nash,  his 
sole  heirs  at  law,  said  Anna  being  a  minor.  Afterward  the 
widow  and  the  three  adult  children,  together  with  the  guar- 
dian of  said  Anna,  thereunto  duly  authorized,  gave  a  second 
mortgage  to  said  bank  on  said  two  lots  and  another  lot  and 
certain  personal  property,  as  security  for  a  note  for  seven 
thousand  five  hundred  dollars  given  by  said  Oeorge  B.  for  the 
common  benefit  of  all  the  grantors.  The  mortgage  contained 
a  power  to  the  bank  to  sell  in  case  of  default.  August  17, 
A.  D.  1881,  the  conditions  of  both  mortgages  having  been 
broken,  the  bank  advertised  the  mortgaged  property,  except 
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the  lot  not  In  flie  lint  mortgage,  for  sale  at  auction  nnder  tlit 
powen  in  both  mortgagee,  and  at  the  auction  caused  the  same 
to  be  struck  off  to  James  D.  Brewer,  the  highest  bidder,  for 
nineteen  thousand  five  hundred  dollars,  on  receipt  of  which 
it  gave  him  a  deed.    The  deed  purports  to  convey  to  him  the 
property  so  struck  off  to  him,  and  purports  in  the  body  to  be 
the  deed  of  the  mortgagors  in  both  mortgagee,  but  by  the 
Westerly  Savings  Bank  as  attorney  under  the  powers  in  both, 
and  is  signed  and  sealed  only  by  the  mortgagors  in  the  second 
mortgage  by  said  savings  bank  through  the  agency  of  Simeon 
F.  Perry,  treasurer.    James  D.  Brewer  entered  under  the  deed, 
and  upon  the  faith  of  it  spent  large  sums  in  improvements. 
He  died  in  1886,  leaving  a  son,  the  complainant  Edward  8. 
Brewer,  who  succeeded  him  in  ownership,  and  likewise  speot 
large  sums  in  improvements.    The  bank,  after  retaining  oat 
of  the  proceeds  of  the  mortgage  sale  enough  to  pay  the  ex- 
penses and  the  two  mortgages,  having  a  surplus,  paid  it  over 
to  Samuel  EL  Cross,  who  was  administrator  and  agent  for  tbe 
estate  of  Qeorge  M.  Nash,  and  also  guardian  for  Anna  Nash. 
The  bill  alleges  that  Cross  paid  over  their  shares  of  the  sur- 
plus to  the  widow  of  George  M.  Nash,  to  Harriet  J.  Nash, 
Frank  H.  Nash,  and  Jessie  H.  Cross,  assignee  of  (Jeorge  E. 
Nash,  and  that  they  received  the  same  well  knowing  it  to  be 
the  surplus  from  tiie  money  paid  by  James  D.  Brewer,  and 
afterward,  on  Anna  Nash,  his  ward,  attaining  her  majority, 
paid  to  her,  as  part  of  her  estate  in  his  hand,  her  share  ol 
said  surplus,  which  she  received  knowing  it  to  be  a  part  of 
said  surplus.    The  deed  to  James  D.  Brewer  was  made  Octo- 
ber 6,  A.  D.  1881,  and  December  8, 1881,  the  bank  discharged 
on  the  record  both  mortgages.    June  28,  A.  D.  1887,  Anna 
Nash,  Frank  H.  Nash,  and  Harriet  J.  Nash  brought  an  aciioi> 
of  qectment  agaiost  John  F.  Champlin  and  Charles  A.  Stone, 
tenants  of  Edward  S.  Brewer  of  the  first  of  the  tracts  of  land 
described  in  the  two  mortgages,  to  recover  possession  of  their 
undivided  fourth  parts  thereof.    Tliis  bill  is  brought  against 
them  to  have  them  enjoined  from  prosecuting  said  aotioii. 
They  have  demurred  to  it  generally  for  want  of  equity. 

It  is  not  clear  to  us  that  the  deed  given  by  the  bank  to 
James  D.  Brewer  is  not  good  as  a  conveyance  under  the  second 
mortgi^p  so  fiur  as  the  widow  and  the  three  older  children  of 
Qeorge  M.  Nash  are  concerned.  But  it  is  assumed  by  tbe 
complainants  and  urged  by  the  defendants  that  there  ar» 
defbots  of  sale  or  execution  which  invalidate  it  as  a  lsga> 
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r  instmment,  fhoagli  the  defects  assumed  on  the  one  side  and 
:  urged  on  the  other  are  not  the  same.  The  complainants  seek 
r  relief  on  the  gronnd  of  equitable  estoppel,  and  we  will  con- 
P  0ider  the  case  on  that  gronnd;  for  whether  the  conveyance  be 
r  good  at  law  as  against  the  widow  and  the  older  children  or 
r  not,  it  is  net  good  at  law  as  against  Anna  Nash,  since  the 
authority  to  mortgage  conferred  upon  her  guardian  did  not 
F  aathorise  the  insertion  of  the  power  to  sell  in  the  mortgage: 
Barry  t.  Clarle,  18  R.  I.  65. 

The  contention  of  the  complainants  is,  that  the  defendants, 
who  are  plaintiffs  in  the  ejectment  suit,  having  received  their 
shares  of  the  proceeds  of  the  mortgage  sale,  knowing  them  to 
be  such  shares,  and  having  allowed  the  purchaser  and  his  son 
to  go  on  improving  the  estate  at  great  expense  in  the  belief 
that  their  titie  was  good,  are  equitably  estopped  from  now  de- 
nying the  title,  and  should  therefore  be  enjoined  from  prose- 
cuting their  action  at  law.    There  can  be  no  doubt  that  the 
parties  receiving  the  money  would  be  subject  to  such  estoppel, 
if^  when  they  received  it,  they  knew  not  only  that  it  was  a 
part  of  the  proceeds  of  the  mortgage  sale,  but  also  the  circum- 
stances  which  invalidate,  or  are  supposed  to  invalidate,  that 
sale  and  the  conveyance  under  it:  Smith  v.  Warden^  19  Pa.  St. 
424;  Majde  v.  JTuMarf,  68  Pa.  St.  848;  91  Am.  Dec.  214;  Breto* 
Bter  V.  Baker^  16  Barb.  618;  Breeding  v.  Stamper^  18  B.  Men. 
176;  IPood  V.  Sedy,  82  N.  Y.  106;  Flanigan  v.  Turner,  1  Black, 
491;  Panley  v.  Hays,  17  Iowa,  810;  Deford  v.  Mercer,  24 
Iowa,  118;  92  Am.  Dec.  460;  Shan  r.  FrothingJiam,  72  Ala. 
689,  60S.    The  bill  does  not  allege  such  knowledge.    But 
assuming  that  such  knowledge  was  necessary  to  create  the 
estoppel,  and  tiiat  the  parties  have  not  lost  their  right  to  in* 
rist  upon  it  by  thdr  laches  and  delay,  it  still  seems  clear 
to  us  that  if  the  parties  who  received  the  money  without  the 
knowledge  continue  to  keep  the  money  after  acquiring  it,  the 
estoppel  will  likewise  continue.    They  cannot  be  permitted  to 
repudiate  the  mortgage  sale,  and  at  the  same  time  insist  upon 
having  the  benefit  of  it:  Maple  v.  Kwsart,  68  Pa.  St  848; 
91  Am.  Dec  214.    But  furthermore,  we  think  the  complain* 
ants  are  entitled  to  relief  on  another  ground. 

James  D.  Brewer  entered  into  possession  of  the  premises,, 
whioh  the  defendants  are  trying  to  recover  at  law,  as  pur- 
chaser at  the  mortgagee's  sale,  and  continued  to  occupy  them 
during  his  life  as  such,  and  the  complainant  Edward  S. 
Brewer  has  suooeeded  to  his  titie  or  supposed  titie  and  occu- 
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pation;  and  therelorei  if  for  any  reason  Ida  title  under  tk 
mortgagee's  sale  is  defective,  why  should  he  not  be  allowed  tt 
protect  himself  under  the  mortgages,  holding,  at  leasts  by  titk 
as  good  as  the  mortgagee  would  have  had  if  there  had  bees 
no  sale?  The  language  of  2  Jones  on  Mortgages*  see.  1902,  is: 
*^  If  the  sale  under  the  power  is  subsequently  declared  void 
for  any  irregularity,  a  purchaser  who  has  paid  the  poichase- 
money  is  subrogated  to  the  rights  of  the  mortgagee  under  the 
mortgage,  which  is  regarded  as  assigned  to  him."  Of  course 
the  deed  given  by  the  mortgagee  under  a  vcHd  sale  may  coo- 
tain  language  which  will  amount  to  a  legal  as  well  as  aa 
equitable  assignment:  Brawn  v.  SmUhf  116  Mass.  108;  Burm 
T.  Uuiyer^  115  Mass.  89;  but  the  doctrine  iS|  that  eveo  with- 
out such  language,  the  purchaser  who  has  paid  the  purchase- 
money  is  entitled  to  be  regarded  in  equity  as  if  he  were  the 
assignee  of  the  mortgage:  Jansi  y.  Ifo^l;,  58  Mo.  147;  Hanaier 
T.  SKough,  55  Mo.  472;  RuneU  t.  Whitely,  59  Mo.  196;  Joknmm 
r.  RoberUon,  84  Md.  165;  Sobiiwm  r.  Ryan,  25  N.  Y.  320;  Jfiitr 
T.  Berkihire,  52  Ind.  149;  Brohit  v.  Broek,  10  Wall.  519,  534; 
Johmon  V.  Sandhoff^  80  Minn.  197;  Sloan  ▼.  Frothingham,  72 
Ala.  589, 604;  Frische  v.  Kramer^s  Lessee^  16  Ohio,  125;  47  Am. 
Dec.  868;  Stark  y.  Brown,  12  Wis.  572;  78  Am.  Dec.  762;  KMy 
y.  Duff,  61  N.  H.  435;  Taylor  ▼•  Agricultural  etc  Association, 
68  Ala.  229. 

The  grounds  .of  decision  are  not  very  fully  developed  in 
these  cases,  but  it  seems  to  us  that  the  true  ground  is  this, 
that  while  ordinarily  a  stranger  to  the  estate  who  voluntarily 
pays  off  a  mortgage  thereon  is  not  entitled  to  subrogatiou  to 
the  rights  of  the  mortgagee,  a  purchaser  at  the  mortgages'! 
sale,  even  when  the  sale  is  void,  is  not  to  be  regarded  as  a 
mere  stranger;  but  that,  having  bid  off  the  estate  in  good 
faith  on  the  invitation  of  the  mortgagee  to  do  so,  when,  sup- 
posing his  bid  to  have  been  effectual  to  invest  him  with  the 
equitable  or  executory  title,  he  pays  the  amount  of  his  bid, 
and  the  same  is  applied  to  the  mortgage  debt,  he  has  a  roost 
persuasive  equity  to  be  subrogated  to  at  least  the  rights  of 
the  mortgagee  who  invited  his  confidence.     In  such  a  case  the 
court  does  simply  what  the  mortgagee  would  be  bound  in  coo- 
science  to  do  himself,  if  he  could,  when  it  treats  the  purchaser 
as  the  assignee  of  the  mortgage.    And  of  course,  where  the 
purchaser  has  entered  under  the  mortgagee's  deed  and  made 
improvements,  this  equity  is  strengthened:  Muir  v.  Berkshire, 
52  Ind.  149.    In  Kelly  v.  Duff,  61  N.  H.  435,  where  a  person, 
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^mmeoufllj  rapporing  he  had  an  interest  in  an  estate,  paid  off 
A  mortgage  thereon,  it  was  held  that  he  was  entitled  to  be 
treated  as  an  equitable  assignee  of  the  mortgage.  And  in  this 
"view,  it  also  seems  to  us  that  it  does  not  matter  that  the  power 
of  sale  in  the  second  mortgage  was  invalid,  so  far  as  it  pur* 
ported  to  he  executed  by  the  guardian  of  Anna  Nash,  since 
fihe  does  not  for  that  reason  have  any  better  right  than  her 
brothers  and  sisters  have  to  profit  by  the  payment  of  the 
mortgages.  Nor  do  we  see  that  it  makes  any  difference  in 
equity  that  the  mortgages  were  discharged  on  the  record,  the 
disoharge  having  been  made  on  the  assumption  that  the  title 
to  the  estate  had  vested  in  the  purchaser,  and  after  his  equita- 
ble right  to  subrogation  had  already  accrued  to  him:  Bacon  v. 
Goodnaw,  59  N.  H.  415;  GueHan  v.  BUey,  186  Mass.  71,  7i. 
Demurrer  overruled.  ^_^ 

MamtQAam  avd  Von>  Foaioumnnn.  —  Whiv  a  Moeto  aoob  Ratdtibs  a 
Sals  under  ma  imgnlAr  or  defootiTe  power,  the  parohaaer*e  title  is  not 
nifeoted  bj  defecti  in  the  original  power  to  leU:  Fori  Worth  I^aL  Bank 
▼•  Danffktrtff^  81  Xez.  801.  The  parohaeer  of  property  eold  nnder  e  void 
foreoloeare  of  a  mortgafe  thereol  may  be  rabrogated  to  the  righti  which  the 
mortgagor  originally  had,  if  the  sale  and  parohaae  are  afterwards  set  asidof 
IhHekerv.  BMft  86  Ga.  198;  82  Am.  81  Rep.  444;  oompare  Khg  ▼.  Brown, 
80  Tex.  STdi  Bat  a  mortgagee  cannot  be  compelled  to  aaaign  his  mortgage, 
nnlesa  tlM  person  olaiming  snoh  assignment  is  a  surety  who  has  paid  the 
■Mnrtgage  debl^  or  ooo  bonnd  to  pay  the  debt  by  reason  of  some  similar  rela* 
tion,  or  one  who  has  speoial  equities  by  reason  of  the  mortgagee's  oontraet  or 
modmaiki  Bottmir.  8mkig9  B€mk  18ILL784i 
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Pi  Bmodb  IsLAxa^  479.] 

ev  BMoamwji  Aeairr  larsRTsimni  aanrmr  DaimAirr's 
Haauouraa  aso  DAiUfli  Soivubd  Bbbabi  OaubaIi  Oo»»aonoir» 
WBBI.  —  When  the  independent  act  of  a  responsible  peraon  Interreneo 
between  the  defendant's  negligence  and  the  injury  sustainedt  snoh 
net  breaks  the  oansal  conneetiott  between  the  negligence  and  the  dam- 
■gSb  and  he  who  is  guilty  of  the  origtoal  negligence  is  not  ohargeablcb 
but  redress  nuist  be  sought  from  him  who  direotly  caused  the  injury, 
■aless  the  interrening  not  is  such  as  might  rsasonably  hare  been  antieU 
pated  M  the  natural  or  probable  rsealt  of  the  original  negligence^  in 
which  latter  ease  the  original  negligenoe  will  be  regarded  as  the  prozi* 
■wla  eaaee  of  the  Injury*  and  will  render  the  person  guilty  ol  it  charge- 
afcla  Wher%  therefore^  a  person  driying  on  a  oountry  highway  meets 
mother*  also  driring,  who  fails  to  turn  out^  as  required  by  statute^  and 
the  fcruier  is  compelled  to  drive  upon  the  side  of  the  road  and  is  injured 
An.  6t.  Rir.,  Vol.  ZXVIL 
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Igr  iJH^f  wHIb  A  pott  la  tlie  bi^^way  standing  oatdde  of  Vat  aavte 
tha  tMvabd  pari  tha  town  will  not  be  liable  for  the  injury,  bat  Ibt 
penoQ  wfaoM  ladopMdiat  aol  wis  tbe  proxiiaate  miam  oi  ftho  injaiy  oil 
be  liable  lb«iior<i 

AonoH  on  the  oasab 

Francis  B.  Peciham  and  Patrich  J.  Odlvin^  for  tbe  plaintiflb. 
P.  SheffiM  and  WiUiam  P.  Sheffield,  Jr^  for  the  de- 


fendant 

Mattbsoh,  J.    This  Is  an  aotlon  of  the  case  against  the  de- 
fendant, in  his  capacity  as  town  treasurer  of  Middletown,  to 
recover  damages  for  injuries  suffered  by  the  plaintiff^  Mrs. 
Mahogany,  by  reason  of  the  neglect  of  the  town  to  keep  one 
of  its  highways  safe  and  convenient  for  travelers,  as  required 
by  the  statute.    The  neglect  complained  of  was,  that  the  town 
permitted  a  post  to  remain  on  the  side  of  the  highway,  so 
near  to  the  traveled  part  as  to  be  dangerous  to  persons  driv- 
ing along  such  highway.    At  the  trial  the  defendant  contemleJ 
that  as  the  accident  occurred  on  the  side  of  the  road,  outside 
of  the  traveled  carriage-way,  and  as  the  plaintiff,  Mrs.  Ma- 
hogany, left  the  carriage-way  without  necessity  for  so  doini; 
occasioned  by  the  condition  of  the  highway,  she  assumed  the 
risk  of  or  incident  to  traveling  outside  of  the  carriage-way. 
The  plaintiffs   in  reply  alleged,  and  offered    testimony  to 
prove,  that  one  Abner  B.  Lawton  was  at  the  time  driving  on 
the  highway  opposite,  or  nearly  opposite,  to  the  post  com- 
plained of,  and  that  he  neglected  to  tarn  to  the  right  of  the 
center  of  the  traveled  pari  of  the  road,  and  thereby  compelled 
Mrs.  Mahogany  to  drive  upon  the  side  of  the  road,  where,  not- 
withstanding she  was  in  the  exercise  of  dwe  care,  her  carriage 
came  in  contact  with  the  post,  and  she  sustained  the  injuries 
to  recover  damages  for  which  this  suit  is  brought.     The  de- 
fendant urged,  in  reply  to  this  allegation  of  the  plaintifiOa,  that 
if  the  injuries  resulted  from  the  wrongful  act  of  Lawton  in 
not  driving  to  the  right  of  the  center  of  the  traveled  way,  or 
would  not  have  occurred  but  for  his  act,  the  town  was  not 
liable,  and  requested  the  court  to  so  instruct  the  jury.    The 
court,  however,  charged  the  jury  that,  notwithstanding  the 
accident  might  not  have  occurred  but  for  the  wrongful  act  of 
Lawton  in  not  turning  to  the  right  of  the  traveled  path,  jet 
if  the  accident  would  not  have  occurred  but  for  existence  of 
the  poet  on  the  bank  or  side  of  the  road,  the  town,  if  othe^ 
wise  liable^  would  not  be  relieved  simply  because  the  wrong* 
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III  conduct  of  Lawton  ooi^oorred.  in  oauaing  the  acclde^i^  or 
njury.  The  defendant  excepted  to  this  ohargCi  and  also  to 
Aie  refusal  to  charge  according  to  hit  request,  and  the  jury 
baving  returned  a  yerdict  for  the  plaintiffs,  now  petitions  for 
a  new  trial,  alleging,  among  other  grounds,  that  the  court  erred 
in  its  instruction  and  refusal  to  instruct  as  stated  above. 

The  instruction  of  the  court  to  the  jury  applied  to  the  case 
at  bar  the  rule  adopted  in  Hampton  r.  Taylor ^  16  R.  I.  83,  85, 
a  rule  supported  by  numerous  cases.    In  all  these  casesi  how- 
ever, the  cause  concurring,  with  the  defect  in  the  highway  to 
produce  the  injury  was  a  natural  cause,  or  pure  accident,  for 
which  no  person  was  responsible,  and  not,  as  in  the  case  at 
bar,  the  independent  act  of  a  responsible  person.    Such  an 
act,  it  is  said,  arrests  causation,  being  regarded  as  the  proxi- 
mate cause  of  the  injury,  .the  original  negligence  being  con- 
ndered  merely  as  its  remote  cause.    As  in  law  it  is  the  proxi- 
mate and  not  the  remote  cause  which  is  regarded,  he  who  is 
guilty  of  the  original  negligence  is  not  chargeable,  but  redress 
must  be  sought  from  him  who  directly  caused  the  injury. 
Perhaps  this  principle  is  nowhere  more  clearly  stated  than  by 
Wharton  in  his  treatise  on  the  law  of  negligence.    In  section 
184  he  propounds  this  question:  /'Supposing  that  if  it  had 
not  been  for  the  intervention  of  a  responsible  third  party  the 
defendant's  negligence  would  have  produced  no  damage  to 
the  plaintiff,  is  the  defendant  liable  to  the  plaintiff?"  and 
proceeds:  "This  question  must  be  answered  in  the  negative, 
for  the  general  reason  that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interposition  of  ind^pen* 
dent  responsible  human  action.    I  am  negligent  in  a  particular 
subject-matter.    Another  person  moving  independently  comes 
in,  and,  either  negligently  or  maliciously,  so  acts  as  to  make 
my  negligence  injurious  to  a  third  person.     If  so,  the  person 
intervening  acts  as  a  non-conductor,  and  insulates  my  negli- 
.gence  bo  that  I  cannot  be  sued  for  the  mischief  which  the  per- 
son so  intervening  directly  produces.     He  is  the  one  who  is 
liable  to  the  person  injured.    I  may  be  liable  to  him  for  my 
negligence  in  getting  him  into  difficulty,  but  I  am  not  liable 
to  others  for  the  negligence  which  he  alone  was  the  cause  of 
making  operative."    And  again,  in  section  999,  he  remarks: 
^  It  has  been  already  seen  that  the  negligence  of  a  third  party 
iatervening  between  the  defendant's  negligence  and  damage 

breaks  the  causal  connection  between  the  two There 

li  DO  road  that  has  not  imperfections,  and  if  a  traveler  is 
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foroed  agaimt  cum  of  these  through  the  nagligenoe  of  a  tkiid 
party,  it  if  from  the  Utter,  uid  not  from  the  toira,  that  redrai 
must  be  sought^    And  see  aleo  2  Thompeon  on  Negligeoee, 
p.  1089,  aeo.  6;  Houfe  r.  Town  of  Ftdion,  29  Wis.  296,  307^  « 
Am.  Bep.  568;  C$^  y.  Newark  is  N.Y.R.  R.  Co.^  35  N.  J.  L 
17,  82;  10  Am.  Bep.  205.    In  RowM  v.  CUy  of  Lowdl^  7 
Gray,  100,  66  Am.  Dec.  464,  in  which  the  plaintiff;  whik 
passing  oat  of  the  post-office  building,  slipped  frona  the  b^^ 
which  were  outside  the  limits  of  the  street,  and  for  the  ooo- 
dition  of  which  the  defendant  was  not  responsible,  to  the 
sidewalk,  and  then  continued  slipping  until  she  fell  and  was 
injured,  both  the  steps  and  sidewalk  being  so  covered  with  ioe 
as  to  be  slippery  and  unsafe,  and  having  remained  eo  mora 
than  twenty-four  hours,  the  court  held  the  defendant  not  liable; 
and  in  distinguishing  the  case  from  Palmer  v.  InhabUanU  of 
Andover^  2  Cash*  600,  one  of  the  cases  supporting  the  role 
applied  in  Hampeon  v.  Taylor^  15  R.  L  88,  86,  said:  ''We 
think  the  only  exception  to  the  rule,  that  the  pUintifT  canool 
recover  unless  the  defect  in  the  highway  was  tiie  sole  caoae  of 
the  injury,  must  be  one  where  the  contributing  cause  was  a 
pure  accident,  and  one  which  common  prudence  and  sagacity 
could  not  have  foreseen  and  provided  against.''    In  Kidder  v« 
InhabitaiUi  of  Dunetable^  7  Gray,  104,  an  action  to  recover 
damages  for  an  injury  from  a  defect  in  a  highway,  the  court 
says:  ^  The  alleged  defect  in  the  highway  here  was  a  n^leet 
to  remove  the  snow  therefrom,  and  the  injury  is  allied  to 
have  been  received  by  the  upsetting  of  the  sleigh  in  which  the 
plaintiff  was  traveling  upon  the  road.    It  appears  by  the  facts 
stated  that  the  plaintiff,  while  thus  traveling  on  the  road,  met 
Ward  Cobum  driving  a  one-horse  sled  with  stakes  on  thesides, 
and  as  Cobum  testifies,  he  believes  that  as  he  drove  forward, 
the  stakes  in  his  sled  struck  the  top  of  the  back  part  of  the 
sleigh  and  overturned  it,  he  having  turned  to  the  right  as  far 
as  he  could  safely  on  account  of  the  snow  in  the  road.    The 
defendant,  however,  contended  that  the  injury  was  caused 
wholly  or  in  part  by  the  carelessness  or  negligence  of  Cobum, 
and  asked  the  court  to  instruct  the  jury  that  if  such  was  the 
case  the  plaintiff  could  not  recover,  and  this  prayer  for  in- 
struction  was  refused.    The  case  stated  by  the  defendant  was 
one  of  injury  resulting  from  the  combined  effect  of  two  dis- 
tinct causes,  and  one  of  those  proceeding  from  a  third  person 
who  would  be  responsible  for  any  injury  he  might  unlawfully 
occasion.    The  court  are  of  the  opinion  that  if  this  injury  was 
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oanaed  wliollj  bj  Cobnrii,  or  was  the  oombinod  result  of  a  de- 

fiftet  in  the  highway  and  oarelessnesB  or  negligenoe  on  the  part 

of  Oobom  in  driving  hit  vehicle,  whereby  the  stakes  in  his 

sled  stmok  the  sleigh  of  the  plaintiff  and  overturned  it^  the 

defendants  are  not  ohargeable  therefor.**    So,  too,  in  Shepherd 

w.  Tnhabiianie  of  CfheUea^  4  Allen,  118,  the  plaintiffs  sued 

for  an  injury  to  the  plaintiff  wife  by  reason  of  a  defective 

liighway.    It  was  proved  or  admitted,  for  the  purposes  of  the 

trial,  that  boys  had  been  in  the  habit  of  sliding  with  sleds, 

withoai  interruption  by  the  dty  authorities,  upon  a  sidewalk 

which  the  defendants  were  bound  to  keep  in  repair,  and  had 

made  the  snow  and  ioe  upon  it  so  slippery  as  to  be  dangerous; 

that  while  the  plaintiff  wife  was  walking  upon  the  sidewalk 

in  a  dark  evening,  a  boy  in  sliding  ran  upon  her  with  his  sled 

and  threw  her  down,  whereby  she  received  the  injury  com* 

plained  of;  that  she  did  not  see  the  boy  or  sled  until  she  was 

struck,  and  by  reason  of  the  slippery  condition  of  the  side- 

walk  could  not  have  avoided  them  if  she  bad  seen  them 

coming.    The  court  held,  afSrming  the  prior  cases  of  Howell 

V.  OUy  of  XowsIZ,  7  Gray,  100,  66  Am.  Deo.  464,  and  Kidder  v. 

InhdbiiaiUe  of  DunttabU^  7  Gray,  104,  that  as  it  did  not  appear 

that  the  plaintiff  Mrs.  Shepherd  was  injured  by  the  alleged 

defect  in  the  way,  but  it  was  dear  that  the  accident  happened 

in  part  from  the  unlawful  or  careless  act  of  a  third  person,  the 

action  could  not  be  sustained* 

The  rule  above  stated  is  subject  to  the  qualification,  that  if 
the  intervening  act  is  such  as  might  reasonably  have  been 
anticipated  as  the  natural  or  probable  result  of  the  original 
negligence,  the  original  negligence  will,  notwithstanding  such 
intervening  act,  be  regarded  as  the  proximate  cause  of  the 
injary,  and  will  render  the  person  guilty  of  it  chargeable: 
Wharton  on  Negligence,  sec.  145;  2  Thompson  on  Negli« 
gence,  p.  1069,  sea  6;  Lane  v.  Ailanlie  Worke^  111  Mass.  136, 
139, 141;  Origgg  r.Fleekenstein,  14  Minn.  81;  100  Am.  Dec.  199; 
Clarh  V.  Chambere,  K  R.  8  Q.  B.  Div.  827;  Burrows  v.  March 
Qm  and  Coke  Co.^  L.  R.  7  Bx.  96, 97;  Dixon  v.  Bell,  5  Moore  A 
8. 198, 199;  Ittidge  v.  Goodwin,  5  Car.  A  P.  190, 192;  Lynch  v. 
JViircba,  5  Jur.  797.    But  we  do  not  think  that  it  can  be  reason* 
ably  held  that  the  town  ought  to  have  anticipated,  as  a  proba- 
ble result  of  permitting  the  post  to  remain  by  the  side  of  the 
road,  that  some  one  would  be  forced  against  it  by  the  wrongful 
and  unlawful  conduct  of  another  in  keeping  the  middle  of  the 
traveled  path,  instead  of  turning  to  the  right  of  tlie  center  of 
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Han,  513,  aflSrmed  74  N.  Y.  610,  tlM  water  oommiBsiooen  of 
the  oity  of  Cohoes,  acting  under  aothocitj  of  law,  made  an  ex- 
cavation in  one  of  the  etreeta  for  the  pupoee  of  lajing  water 
pipes  for  pablic  and  general  nse,  and  in  so  doing,  caused  earth 
to  be  thrown  out  along  the  trench;  and  alao  brought  into  the 
street  a  heap  of  sand  for  use  in  the  work.  At  the  end  of  the 
day,  barriers,  consisting  of  planks  extending  from  aidewalk  to 
sidewalk,  supported  by  barrels  placed  in  the  street^  were 
erected  to  prevent  vehicles  from  entering  the  street.  Subse- 
quentlj  some  person,  without  the  authority  or  knowledge  of 
the  commissioners,  removed  one  of  the  barriers,  and  the  plain- 
tiff in  the  darkness  drove  through  the  opening  thus  made,  ran 
upon  the  obstruction,  and  was  thrown  from  his  carriage  and 
injured.  It  was  held  that  the  defendant  was  not  bound  to 
anticipate  mischievous  or  wrongful  acts  on  the  part  of  others, 
and  hence  was  not  bound  to  guard  against  thekn.  See  also 
Doheriy  v.  InhabUanti  oj  Waltham^  4  Gray,  596;  McQinity  v. 
Mayor  of  New  York  etc,^  5  Duer,  674.  We  think,  therefore, 
that  the  court  erred  in  refusing  to  instruct  the  jury  according 
to  the  defendant's  request  and  in  the  instruction  given,  and 
that  the  defendant  ia  entitled  to  a  new  triaL 
Petition  granted. 

'  TosTS,  LiABiLnr  voa.  ^Ths  Gaiteral  Pbihoxflb  Oovnumro  liEABnirr 
foa  ToaTS  u,  that  '*  wiongfal  aott  of  indeponddBt  third  penona,  not  aetaally 
Intended  by  the  defendant^  are  not  regarded  by  the  law  aa  natural  eooae- 
qnenoei  of  his  wrong,  and  he  ii  not  bound  to  antidpate  the  general  probabil- 
ity of  snoh  aote,  any  more  than  a  partienlar  aot  by  this  or  that  indindnal": 
See  Buri  ▼.  Ad9erti$er  ITewfpaper  Opc,  164  Mass.  288^  and  the  oaasa  there 
eited  by  Holmes,  J.,  at  the  end  of  his  opinion. 

To  Hold  a  Pabtt  Liabu  loa  Nsouamci^  there  mnst  bo  aoannl  oonns^ 
iion  between  the  injury  and  the  negligenoe,  and  snoh  oansal  oonnaotion  nuuft 
be  unintarruptad  by  the  interpooition  of  any  independent  human  ageni^: 
Oifiiii  T.  AmMTMr,  140  F^  St.  70;  2S  Am.  St  Rep.  220.  Tlia  subjoot  is  dis- 
onssed  at  length  in  the  aota  to  Bmuy  t.  Ikmik^  01  Ind.  402;  47  Amu  Eep^ 

S7a 
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DoTLBy   PbTITIONBB. 

[10  Khodb  Imlmjok  07.] 

Ok>2i9i'iTUTioviii  Lait— Dub  Pbooos  ov  Law^  FovBTBnrni  Ambhdmkbv 
—  HiBBAH  OoBPUB.  —  A  stato  •totute  which  anthoriies  the  pUoing  of 
insane  persons  in  oertain  hoepitals  or  asylnms  within  the  state  by  their 
parents,  guardians,  relatives,  or  friends,  or,  if  paupers,  by  the  overseers 
of  the  poor,  upon  oertifioates  of  their  insanity,  made  by  two  praotioing 
physicians  of  good  standing,  and  which  provides  that  when  placed  in 
such  hospitals  or  asylums  they  may  be  lawfully  received  and  detained 
therein  until  discharged  in  one  of  the  modes  provided  in  the  statute^ 
where  such  statute  provides  no  mode  whereof  the  person  confined  can 
avail  himselj^  as  of  rights  in  his  own  behalf  is  Toid,  being  in  conflict 
with  the  provision  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States  that  no  state  shall  deprivs  any  person  of  life,  liberty,  or 
property  without  due  process  of  law.  ''Due  process  of  law  "  means  at 
least  some  legal  procedure  in  which  the  person  proceeded  against,  if  he 
is  to  be  concluded  thereby,  shall  have  an  opportunity  to  defend  himself* 
«nd  such  statute  does  not  provide  for  such  a  procedure.  And  a  person 
held  under  the  provisions  oi  saoh  statute  is  entitled  to  a  discharge  upon 

Habeas  corpus. 

Charles  A.  WiUon  and  Thoma$  A.  Jeneh$$^  for  the  petitioner. 

Ziba  0.  Slocum^  Edvnn  D.  MeChiinnesSj  and  John  Doran^  c<m* 
Vra. 

Per  Curiam.  This  is  a  petition  preferred  by  the  petitioner, 
as  guardian  of  the  person  and  estate  of  Michael  Oannon,  and 
in  behalf  of  said  Gannon,  for  his  delivery  from  confinement 
in  the  Butler  Hospital  for  the  Insane.  Said  Gktnnon  was 
committed  to  said  hospital  upon  the  application  of  his  wife 
before  the  appointment  of  the  petitioner  as  his  guardian,  and 
is  detained  there  under  the  Public  Statutes  of  Rhode  Island, 
chapter  74,  sections  11  and  12.  Section  11  authorizes  the 
confinement  of  insane  persons  in  institutions  for  the  insane 
within  the  state  by  their  parents  or  guardians,  and  if  they 
have  none,  by  their  relatives  and  friends,  subject  to  the  pro- 
viso that  the  superintendent  shall  not  receive  any  person 
**  without  a  certificate  from  two  practicing  physicians  of  good 
standing,  known  to  him  as  such,  that  such  person  is  insane." 
Section  12  provides  that  the  person  so  committed  may  be 
lawfully  received  and  detained  until  discharged  in  one  of  the 
modes  provided  by  said  chapter,  none  of  which,  however,  can 
be  resorted  to  by  the  person  confined  directiy,  as  of  right,  in 
bifl  own  behalf 

The  petitioner  contends  that  these  sections  are  void,  because 
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thej  mn  In  oonfliot  with  the  constitution  of  the  sCata^ 
1,  section  10,  and  with  the  foarteenth  amendment  to  the 
stitution  of  the  United  States.    We  will  consider  the  qaesliao 
under  said  amendment,  the  provision  of  the  state  constitatioD 
being  narrower  in  its  scope,  unless  extended  by  constnictioB. 
The  special  clause  of  the  Fourteenth  Amendment  referred  Is 
is  this:  ^  Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,"    The  oontentioii  is, 
that  sections  11  and  12  of  chapter  74  deprive  the  persons 
committed  under  them  of  their  liberty  without  due  process  of 
law.    Without  attempting  to  define  the  exact  meaning  of  the 
phrase  **  due  process  of  law,"  it  suffices  for  the  present  inquiry 
to  say  that  it  means  at  least  some  legal  procedure  in  which 
the  person  proceeded  against,  if  he  is  to  be  concluded  thereby, 
shall  have  an  opportunity  to  defend  himsell    The  sections  of 
chapter  74  referred  to  do  not  provide  such  a  procednre.    The 
only  safeguard  against  an  improper  commitment  which  they 
afford  is  the  certificate  of  two  practicing  physiciana  of  good 
standing,  a  certificate  which  may  be  given  entirely  ex  parU* 
We  are  not  prepared  to  say  that  even  so  the  sections  would 
be  void,  if  they  were  intended  simply  for  the  temporary  deten- 
tion preliminary  to  or  pending  a  proper  judicial  inquiry.    The 
right  of  personal  liberty  is  to  be  reasonably  understood,  and 
there  are  many  restraints  which  are  allowed  as  consistent  with 
it    Thus  the  passengers  and  crew  of  a  ship  are  liable  to  r^ 
straints  other  than  those  which  are  merely  incident  to  their 
position  on  shipboard.    They  must  submit  to  such  restraints 
as  are  necessary  for  due  discipline  and  the  general  safety.   So 
a  man  who  attends  a  religious  meeting  is  bound  to  observe 
the  decorum  appropriate  thereto,  or  he  may  be  arrested  and 
removed.    The  man  who  is  committing  or  has  committed 
crime  may  be  taken  into  custody  and  held  for  triaL    Childrsa 
may  be  confined  for  instruction  or  punishment.    Sick  people 
in  the  delirium  of  fever  may  be  held  on  their  beds  by  txm^ 
and  lunatics  who  are  dangerous  to  themselves  or  others  may 
be  shut  up  in  the  dangerous  periods  of  their  lunacy.    The  re- 
straints in  these  instances  are  simply  such  as  are  appropriate 
to  the  occasions  for  them,  or  necessary  to  public  justice  or  se- 
curity.   In  these  and  other  such  instances,  too,  the  writ  of 
habMB  corpus^  or  a  civil  action  for  damages,  is  an  effectaal 
remedy  for  any  abuse  or  excess  •in  the  restraints  imposed: 
See  Cooley's  Constitutional  limitations^  889,  840^  for  oUMt 
instances  of  permissible  restraint. 
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The  oounBel  for  the  respondents  direot  our  attentfon  to  the 

eskses  of  In  re  Oaie$^  Supreme  Jndidal  Court,  Mass.,  January, 

1845»  8  Law  Rep.  122,  and  jDmny  r.  Tyler,  8  Allen,  22fi.    In 

the  former  case,  an  aged  man  was  committed  to  an  insane 

asylum  by  his  son.    On  habeae  earpm  for  his  release,  the  court 

lield  that  a  person  who  is  insane  or  delirious  may  be  oonfined, 

or  restrained  of  his  liberty,  by  his  family  or  others,  to  such 

extent  or  for  such  time  as  may  be  necessary  to  prevent  injury 

or  danger  to  himself  or  others,  and  that  the  restraint  may  be 

In  his  own  house  or  in  a  suitable  asylum.    In  the  second  case, 

a  married  woman  was  committed  to  an  insane  asylum  by  her 

husband  for  care  and  treatment,  and  the  court  held  that  she 

was  not  entitled  to  be  discharged  on  habeas  corptM,  so  long  as 

the  asylum  was  well  managed  and  she  was  subjected  to  no 

unusual  restraint  or  improper  treatment,  and  her  remaining 

would  tend  to  her  recovery.    The  commitment  in  both  cases 

was  to  a  private  hospital.    In  the  first,  the  court  found  that 

the  person  oonfined  was  insane,  after  full  inquiry  into  the  facts 

oil  testimony.    In  the  second,  the  fact  of  insanity  does  not 

■eem  to  have  been  disputed.    It  does  not  appear  in  either  case 

that  the  person  confined  was  detained  under  any  statute  whose 

constitutionality  was  questioned,  or  which  precluded  inquiry 

into  the  fact  of  insanity  on  habeae  eorpue. 

The  peculiarity  of  our  statute  is  this,  that  if  said  sections 
11  and  12  be  constitutional,  any  person  committed  under 
section  11  *'  may  be  lawfully  received  and  detained ''  under 
section  12  until  he  is  discharged  in  one  of  the  modes  provided 
by  said  chapter  74.    He  cannot  be  discharged  on  writ  of 
haheae  eorpue  if  the  sections  be  constitutional,  since  the  proper 
function  of  the  writ  of  habeae  corpue  is  simply  to  discharge 
persons  who  are  unlawfully  restrained.    The  modes  of  dis* 
charge  provided  by  chapter  74  are  not  modes  which  can  be 
initiated  or  pursued  by  the  person  confined,  but  depend  on  the 
will  and  action  of  others.    The  persons  confined  may  be  re- 
moved firom  the  institution  where  they  are  confined,  by  the 
persons  who  have  placed  them  there,  or  by  the  persons  who 
have  voluntarily  become  liable  for  the  expenses  of  keeping 
them  there:  Sec.  18;  or  the  superintendent  may  discharge 
them  on  the  application  of  any  relative  or  friend,  with  the 
written  approval  of  the  visiting  committee  of  the  trustees: 
See.  14.     The  only  other  •mode  is  by  a  commission,  ap- 
pointed by  a  justice  of  the  supreme  court,  to  inquire  into  the 
qneetioD  of  sanity  and  report  thereon,  and  by  the  action  of 
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the  justldeoti  raoh  rep61rt:'  Q^cb.  15-18;  29/  Saeh  eonii&is- 
sion,  however,  if  to  be  appoiated,  not  at  the  instance  of  the 
person  confined,  but  only  on  application  by  some  other  person, 
who,  unless  applying  ander  section  29,  is  required,  before  thei 
appointment,  to  pay  or  secure  the  payment  of  the  expenses 
which  are  sometimes  onerous.  And  moreover,  it  is  provided 
in  express  terms  that  no  notice  of  the  pendency  of  the  inquiry 
before  the  commission  shall  be  served  on  the  person  confined, 
and  that  such  person  shall  not  have  the  right  to  confer  with 
counsel,  to  produce  evidence,  or  be  present  at  the  inquisition. 
The  report  of  such  commission  may  be  more  worthy  of  credit 
than  the  mere  certificate  of  two  physicians;  but  inasmuch  as 
the  person  oonfined  cannot  himself  initiate  the  proceeding,  or 
take  part  in  it  in  any  way  when  initiated  by  another,  we  do 
not  see  how  it  relieves  sections  11  and  12  of  the  objection  that 
their  effect  is  to  deprive  the  persons  confined  under  them  of 
their  liberty  without  due  process  of  law.  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since  whether  they  are  in* 
sane  is  the  very  question  which  ought  to  be  determined  before 
they  are  so  completely  confined  as  not  any  longer  to  have 
power  to  institute  proceedings  for  their  own  relief,  or  to  be 
heard  and  adduce  evidence  in  their  own  behalf. 

The  petitioner  cites  Portland  v.  Bangor^  65  Me.  120,  20  Am. 
Rep.  681,  and  Underwood  v.  People^  82  Mich.  1,  20  Am.  Rep. 
533.  The  first  named  was  the  case  of  an  alleged  able-bodied 
vagrant  committed  to  the  work-house,  pursuant  to  a  statute 
of  Maine,  by  warrant  of  two  overseers  of  the  poor,  on  an  ex 
parte  hearing.  The  court  held  the  commitment  void  under 
the  Fourteenth  Amendment,  because  made  without  a  judi- 
cial investigation  first  had  to  ascertain  whether  the  charge 
against  the  person  committed  was  true,  and  without  giving 
said  person  an  opportunity  to  be  heard.  The  case  of  Under- 
wood  ▼.  People^  82  Mich.  1,  20  Am.  Rep.  683,  involved  the 
constitutionality  of  a  statute  of  Michigan.  The  statute  pro- 
vided that  when,  ia  a  trial  for  murder,  the  defense  of  insanity 
is  set  up,  the  jury,  if  they  acquit  on  that  ground,  shall  so  de- 
clare in  their  verdict,  and  the  court  shall  sentence  the  accused 
to  confinement  in  the  insane  hospital  of  the  state  prison  until 
discharged  by  the  governor,  on  certificate  of  the  circuit  judge 
of  the  circuit  where  the  trial  took  place,  and  of  the  medical 
superintendent  of  the  state  insane  asylum,  that  he  is  no  longer 
insane,  said  certificate  to  be  given  upon  examination  by  them, 
^fter  having  been  summoned  to  make  it  by  the  prison  inspec- 
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tors.  '  The  rapreme  ooart  of  Michigan  held  that  the  statute 

was  nnconstitutionaL    The  reason   more  particularly  dwelt 

upon  by  the  court  was,  that  the  proceeding  contemplated  for 

the  discharge  was  not  only  inquisitorial  and  ex  parte,  but  could 

not  be  set  in  motion  except  at  the  will  of  the  prison  inspectors; 

6o  that,  practically,  the  liberty  of  the  person  confined  was  left 

to  depend  on  their  pleasure.    The  case  is  closely  in  point    In 

fact,  we  do  not  see  how  it  differs  essentially,  in  the  respect 

noted,  from  the  case  at  bar.    And  see  also  State  ▼•  Ryan^  70 

Wis.  676.    Our  conclusion  is,  that  the  provisions  under  which 

the  said  Michael  Gannon  is  held  are  unconstitutional,  and 

that  the  writ  should  issue.      ____^  . 

CoNSTrrunoNAb  Law— 009  Pbooisb  ov  Law.  —No  panon  oui  be  law* 
fully  deprirod  of  hii  liberty  ezoopt  nnder  "dno  prooefls  of  law"*:  Donowm 
y.  FacMufy,  29  Biin.  247;  64  Am.  Deo.  143;  and  any  itatnte  to  the  eontrary 
effeot  U  nnconatitntional,  inohas  a  itatnte  proWding  that  any  person  oharged 
with  being  an  inebriate  shall  be  arrested  and  tried  before  a  judge  of  a  oourt 
of  rooordy  and  apon  oonviotion  shall  be  sentenced  to  imprisoament  in  any 
UMbiiate  or  insane  asylum  for  a  period  not  exoeeding  two  years,  nor  less  than 
throe  months^  provided  some  friend  or  relatiire  of  the  inebriate  shall  exeoute 
a  bond  ci  ono  thousand  dollars  to  secure  his  support  daring  oonfinement: 
SicUe  y.  Sffom,  70  Wia  076.  Compare  the  statutes  which  hav^e  been  declared 
vioonstitntional  in  Underwood  r.  People,  32  Mich.  1;  20  Am.  Rep.  633; 
Pimtertom  t.  Veriferg,  78  Mich.  673;  18  Am.  St  Rep.  473.  Consult  also  /« 
fn  C^agkm,  69  Conn.  610;  21  Am.  St  Rep.  128,  and  note. 

IVBAHB  P1B8ON8  —  LiQUismoN  —  NoTiojL  —  A  lanatio  should  reoeiye 
motioe  ei  inquisition  of  lunacy,  or  be  brought  before  the  court  in  persont 
JhOAer  y.  Hill,  29  Ma  271;  77  Am.  Deo.  672,  and  note;  MaUer  qf  BlewiU^ 
Itl  N.  T.  641;  Lcmee  w.  JHeOoy,  84  W.  Va.  416. 

Habeas  Cobtus —  Usi  of  thb  Wan.  —  ffabeaa  eorpm  is  a  remedy  for 
•f«ry  illegal  imprisonment:  ChmmomteeaUk  y.  Ledei^^  1  Vf  atts,  66;  26  Am.  Deo. 
S7|  Jb  jNWte  Bedard,  106  Ma  617. 
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MiABVKB  or  Damaom  fOB  Failubb  of  ^msdem  of  Laud  to  OoMPLm 
HIS  PaBOHASB.  -»  Where  the  purchaser  at  an  administrator's  sale  of  real 
estate  refuses  to  oomplete  his  purchase,  and  the  vendor  thereapon  sells 
the  property  for  a  smaller  sum,  and  brings  an  aotion  against  the  first 
▼endee  to  reoorer  for  the  brsadh  of  his  oontraoti  the  measure  of  damagea 
will  be  the  loss  ci  the  plaintiff  from  the  default  of  the  defendant  whioh 
may  or  may  not  be  the  difference  between  the  two  bids  and  the  expense 
of  the  second  sale.  Li  order  to  make  the  yendee  liable  in  aammpeU  for 
each  diflbreiiM  and  expense  in  oaw  of  hit  delaolt^  it  shoiild  be  made  f 
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•f  Mm  «!•  Ikil  ia  nflh  €Ma  Am  prapvty 
Hm  fwdM  bdd  to  paj  Mflh  difltomoa  and  •spoBM 
AmrafBAiTOBli  Saia  aor  /vdhoiaii  Saul  ~iji 
••I  ft  jadioial  ■aU  vadar  tha  Bhoda  XaUad  rtatntaa. 

AAnJKPtiT.    Tht  opinion  itates  the  oatau 

Edwin  D.  MeOuinnem  and  John  Dora%  for  the  plaintifll 

Bdward  D.  Ba98$U^  tat  the  defendant 

DuBFxni  0.  J.  The  declaration  eets  forth  that  at  an  ad- 
Hiinif trator'f  eale  at  anetion,  held  Febrnary  28,  A.  D.  1885,  bj 
William  W.  Nichols,  adminietrator  de  bonis  non  on  the  eetate 
of  John  Charlton,  deceased,  all  the  rights  title,  and  interest  of 
the  decedent  in  certain  land  described  was  struck  off  to  the 
defendant  for  $8,100  bid  by  him,  said  snm  being  the  highest 
bid  therefor;  that  the  defendant  paid  $150  down  as  earnest- 
money;  that  afterward,  at  a  time  appointed,  the  administrator 
was  ready  with  his  deed  to  convey  the  land  in  pnrsaanoe  of 
the  sale,  but  the  defendant  refused  to  accept  it  and  pay  over 
the  residue  of  said  $3,100;  that  subsequently,  on  May  26,  A.D. 

1886,  the  property  was  again  put  up  at  auction  by  said  admin* 
istrator  and  struck  off  to  William  H.  Washburn  for  $2,150,. 
the  highest  bidder  therefor,  and  conveyed  to  him  for  that 
sum.  The  declaration  then  proceeds  as  follows,  to  wit:  *'And 
the  plaintiff  avers  that  on  the  twenty-first  day  of  November, 

1887,  he  was  appointed  administrator  de  bonis  non  of  the  ee-^ 
tate  of  John  Charlton,  deceased,  in  the  place  and  stead  of 
said  Nichols,  removed,  whereby  the  defendant  became  liable 
and  promised  to  pay  to  the  plaintiff  the  diflbrence  between 
said  sum  of  $8,100  and  the  costs  of  said  second  auction  sale, 
vis.,  $40.17,  and  the  sum  of  $2,150,  amounting  to  the  sum  of 
$990. l?.**  The  declaration  also  contains  the  common  money 
eounts.  The  defendant  has  demurred  to  the  declaration  gen-> 
erally,  but  both  parties  have  treated  the  demurrer  as  if  it  were 
simply  a  demurrer  to  the  special  count.    We  will  so  treat  it 

The  question  as  it  has  been  argued  to  us  is,  whether  the- 
oount  is  good  as  a  count  upon  a  promise  to  be  implied  from 
the  facto  alleged.  We  think  not  The  contract  which  the- 
defendant  entered  into  when  he  made  his  bid  was  a  contract 
to  pay  the  price  bid  by  him  for  the  premises  upon  receiving  a 
deed  thereof^  and  if,  on  tender  of  the  deed,  he  refused  to  com- 
plete the  payment,  he  oommittod  a  breach  of  saitf  eontracti. 
and  laid  himself  liable  to  an  action  upon  it  for  damages.  In 
-noh  aotioii  the  measoie  of  damage  is  the  loss  to  the  vendor 
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from  the  de&nlt  of  the  ?eadae»  and  it  may  be  that  the  jury, 
upon  proof  of  the  eeoond  sale,  would  find  the  damages  to  be 
the  diflTerenoe  between  the  two  bids  and  the  ezpeuse  of  the 
second  sale,  bat  the  question  would  be  purely  one  of  damages, 
and  they  would  not  be  shut  up  to  that  amount:  McComha  v. 
McKennan^  2  Watts  &  S.  216;  87  Am.  Dec.  505.  In  order  to 
make  the  vendee  liable  in  <is9ump9it  for  such  difference  and 
expense  in  case  of  his  default,  it  should  be  made  a  condition 
of  the  sale  that  in  such  case  the  property  should  be  resold, 
and  the  vendee  held  to  pay  such  difference  and  expense. 

Adami  t.  MeMiUan^  7  Port  78,  was  a  case  of  real  estate  sold 
at  auction,  and  afterwards  resold  on  default  by  the  vendee. 
The  declaratiQu  contained  a  oount  like  the  special  eount  here. 
The  court  held  that  where  a  declaration  does  not  aver,  as  part 
of  the  contract  of  sale,  a  condition  that  the  land  shall  be  re- 
sold in  ease  of  such  default,  but  only  alleges  the  difference  in 
price  of  the  two  sales,  and  as  a  consequence  of  the  vendee's 
breach  of  his  contract,  a  liability  on  his  part  to  pay  that  dif- 
ference, being  framed  on  the  supposition  that  the  difference  is 
recoverable  as  on  a  contract,  and  not  as  unliquidated  damages, 
the  declaration  will  be  bad  on  demurrer:  RMmon  v.  Oarih^  6 
Ala.  204;  41  Am.  Deo.  47. 

The  plaintiff  contends  that  the  mode  of  declaring  here  used 
is  proper,  because  the  sale  was  judicial,  and  in  such  sales  the 
defaulting  vendee  is  liable  for  the  deficiency  on  resale,  whether 
the  terms  of  sale  so  provide  or  not  An  administrator's  sale, 
however,  under  our  statutes,  is  not  a  judicial  sale,  as  was  de- 
cided by  Judge  Story  in  Smiik  v.  Arnold^  5  Ifason,  414,  420. 
It  has  been  held  in  Alabama  that  purohasers  at  official  sales 
who  make  default  are  liable  by  implied  contract  for  the  deficit 
on  resale:  Lamtin  v.  Crawford^  8  Ala.  16S;  Button  v.  WUliams^ 
85  Ala.  608,  518;  76  Am.  Dec  297.  We  do  not  find  the  doc- 
trine reoogniied  elsewhere:  2  Freeman  od  Executions,  2d  ed., 
see.  818;  nor  in  our  opinion  can  an  administrator's  sale  be  re- 
garded as  an  official  sale.  In  some  states  the  defaulting  pur^ 
chaser  is  liable  for  ^  the  deficiency  arising  on  resale  "  by  stat- 
ute: Alexander  v.  Herring^  54  Oa.  200.  We  have  no  such 
statute.  The  subject  of  the  sale,  under  which  the  question 
here  arises,  was  real  estate,  the  title  to  which  could  not  pass 
to  the  purchaser  without  deed*  Whether,  if  the  subject  had 
been  goods  and  chattels,  the  same  mode  of  declaring  would 
have  been  bad  is  a  question  on  which  we  express  no  opinion. 
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Demnmr  regarded  ai  demurrer  to  the  special  ooant  aui- 
tained. 


Tki  DmsKm  of  nm  Pumxpii.  Oin,  lo  far  m  it  tmpliM  that  a 
of  propertj  it  not  UmUe  for  o  deiioieiiej  rwultiog  from  a  reaiile,  wImb  ht 
has  refuMMi  to  take  tho  propertT,  iiiila«  nich  liability  is  oxpraaaly  nada  a 
coudition  of  the  origiiial  aale.  Is  not^  in  our  judgment^  siutaiiiod  by  tha  an- 
thoritiea,  and  the  like  remark  iii  we  think,  trae  of  the  ioggestion  of  tlie  ooor^ 
that  an  adminietrator'i  lale  is  nelthor  offloial  nor  JndioiaL  Tlie  anthoritiea 
npoQ  the  eabjeet^  er  at  leaat  a  deeieiTe  majority  of  tfien^  afBrm  that  the 
ri^bt  to  reoover  for  a  defleienoy  reeolting  from  a  resale  ii  an  ineident  attend- 
ing every  kind  of  a  sale,  whether  ohanoery,  probate,  jndioial,  ozeontion,  er 
private.  This  is  olear  from  an  inspeotion  of  the  anthorities^  eome  of  which 
are  cited  below,  Thos  the  mle  has  been  applied  to  ehanoery  sales;  Oroj^  t. 
Gray,  1  BeaT.  199;  Hardingr.  ffardktg,  4  Mylne ft  O.  614;  Sckfiefsr  y.  O'Brte, 
33  IlL  S7S;  HiU  r.  HiU.  68  IlL  S89;  OgM$  r.  SidkmUcm,  14  Wis.  167;  inelud. 
ing  those  in  partitions  MuUiiim  w.  MuiUm,  1  Bland,  642;  dkum  w.  Robert^  99 
N.  J.  Eq.  436;  48  Am.  Dee.  686;  to  ezeontion  eades:  Oi^mam  t.  Hamfkmt 
2  Watts  ft  8.  877;  BMntim  t.  GaHk,  6  Ala.  204;  41  Am.  Dee.  47;  to  salee 
by  administrators  and  ezeootors:  CM  t.  Wood,  8  Cosh.  828;  AdamM  ▼.  JTe* 
MUian,  7  Port  78;  MomU  t.  Brmm,  88  Miss.  666t  69  Am.  Dea  862;  to  sales 
in  admiralty  t  /■  re  Kaie  WWkmu,  2  Flip.  60;  and  to  anotion  and  other  aale^ 
though  not  made  by  aothority  of  any  ooort  whatsoever:  SatidM  ▼•  Tagtort 
S.Johns.  Oh.  894;  4  Aol  Deo.  874;  (Knmf  t.  Taggari,  6  Serg.  ft  R.  19;  9 
Am.  Deo.  827;  RomfAawm  r.  Wmdei^  18  Gratt.  786;  98  Am.  Dea  737;  Ben* 
jamin  on  Sales,  see.  788;  IhuUn  v.  MeAmirM$,  44  N.  T.  72.  From  ihene  an. 
thorities,  as  well  aa  from  others  whioh  might  be  oited,  it  is  manifest  that  the 
mode  of  resale  is  one  whioh  has  been  adopted  and  sanctioned  as  a  means  of 
ascertaining  the  damages  resulting  to  a  vendor  from  the  failure  of  a  vendee 
to  comply  with  the  terms  of  a  sale,  and  there  is  no  reason  in  prinoiple,  and 
no  foundation  in  authority,  for  saying  that  oonrts  and  officers  acting  by  their 
authority  have  not  tiie  same  right  to  resort  to  this  mode  as  private  individ- 
uals proceeding  to  asoertain  and  ooUeot  damages  resulting  from  the  failure  of 
the  vendee  to  oomply  with  oontraots  of  sale. 

Vbndob  atd  PuBOHAaaB  —  Ooimuor  lo  PvROHAra  —  Dam aobs  loa 
Brvaoh  or.  —  The  measure  oi  damages,  in  a  suit  by  the  vendor  for  a  breach 
of  a  contraet  to  purchase  land,  is  the  difference  between  the  contract  price 
and  the  value  of  the  land  at  the  time  of  re-entry  and  abandonment  by  the 
vendee,  less  what  has  been  paid:  Alien  v.  Mokn,  86  Mich.  328;  24  Am.  St 
Rep.  126,  and  note,  where  the  caees  are  collected. 

EzBcaiORa  and  ADunnBTRATOBS — Salw  bt.— Where  the  will  confers 
a  power  of  sale  on  the  executor,  the  probate  court  has  no  jurisdiction  to  grant 
an  order  for  the  sale  of  decedents'  lands:  ITitem  v.  HoU,  83  Ala.  628;  3  Am. 
St.  Hep.  7(58.  The  jurisdiction  of  orphans'  courts,  in  proceedings  for  the  eale 
of  real  estate  of  a  decedent,  is  derived  exclusively  from  legislation,  and  unless 
warranted  by  statute,  snob  proceedings  are  esrtmi  non  jmdkie:  Wymam  v» 
CamtMl.  6  Port.  219|  81  Aok  Deo.  677»  and 
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pS  Bhods  Iblahd,  V7.] 
DtWLwmmB  or  Insoltbiit  Oorpobatiok  TRusrin  tor  ORiDiroBa^  avd- 
Dbbarrrd  from  Pbbvbrriiio  Drbts  Das  to  Thkmbelvrs.  —The  di- 
reotora  of  mn  iniolTent  oorporation  are  trustees  for  the  creditors  of  sneh 
corporation,  and  are  therefore  debarred  in  equity,  by  Tirtue  of  their 
positions,  from  preferring  debts  due  to  theinselires  from  the  corporation. 
And  a  mortgage  given  by  a  corporation,  while  insolvent,  to  its  directors, 
to  secure  debts  due  from  it  to  them,  will  not  be  allowed  priority  orer  a 
person  haTing,  at  the  time  of  the  execution  of  such  mortgage,  a  claim, 
against  the  oorporation  for  damages  for  its  negligence,  upon  which  suit, 
had  been  commenced,  and  which  afterwards  ripened  into  a  judgment. 

Bill  in  equity  to  annul  a  mortgage,  and  for  a  receiyer, 

Danid  R.  BcJlou  and  Frank  H.  Jackson^  for  the  complain^ 
ants. 

DariuM  Baler  and  Rathhane  Qardner^  for  the  respondents. 

Stinbss,  J.  The  complainants,  judgment  creditors  of  the^ 
Conanicut  Land  Company,  seek  to  set  aside  a  mortgage  given 
to  the  defendants  Lippitt,  Davis,  and  Bradford,  to  secure  them 
for  advances,  and  for  their  indorsements  of  the  notes  of  the 
company.  The  mortgage  was  given  immediately  after  the 
complainants  had  brought  suits  for  damages  against  the  com<- 
pany  for  negligence,  and  when  the  company  was  insolvent; 
the  agreed  statement  of  facts  showing  that  it  had  not  snffi*^ 
cient  assets  with  which  to  discharge  all  its  outstanding  in* 
debtedness,  were  payment  of  the  same  to  be  demanded  when 
due.  Since  then  the  complainants  have  levied  execution  on 
the  property  of  the  company.  The  complainants  claim  that 
as  the  mortgagees  are  three  of  the  four  directors  who  voted  to* 
give  the  mortgage,  thereby  securing  themselves,  their  action  is 
00  inconsistent  with  their  fiduciary  relation  that  it  should  be 
set  aside.  No  fraudulent  act  in  regard  to  the  giving  of  the 
mortgage  is  alleged,  other  than  the  fact  itself;  and  the  case 
being  submitted  on  bill,  answer,  and  agreed  facts  as  to  the 
validity  of  the  mortgage,  we  have  the  simple  question  whether 
directors  of  an  insolvent  corporation  are  debarred  in  equity, 
by  virtue  of  their  positions,  from  preferring  debts  due  to  them» 
selves.  In  so  far  as  the  mortgage  is  to  be  regarded  as  a  mere 
preference,  it  is  not  contended  that  it  is  invalid.  Except  as 
limited  by  statute,  the  right  of  a  debtor  to  prefer  a  pari  of  his^ 
creditors  has  always  been  upheld  in  this  state:  Doekray  v. 
Dockray,  2  R.  L  547;  Elliott  v.  Benedict^  18  R.  L  468.    The 
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vital  qaoBtion  is,  whether  a  director  of  an  inaolTeat  corpQ» 
tioa  is  to  be  regajrded  aa  a  trustee  £or  its  oreditoK.  If  lie  iaso^ 
the  duty  of  a  trustee  to  a  c$$tvi  fue  tntst  is  plaiii.  For  a  tn» 
tee  to  collect  his  own  debty  to  the  detriment  of  that  of  his 
ceatuif  is  a  clear  breach  of  fidelity.  When  one  aooepts  tbs 
trust  of  caring  for  another's  interest,  he  accepts  the  attendant 
duty.  It  must  be  admitted  that  directors  of  a  corporation  are 
not  technical  trustees.  They  do  not  have  in  themselves  tbs 
title  to  property  which  they  hold  for  the  benefit  of  others;  and 
certainly,  as  to  creditors,  they  are  under  no  express  trust  The 
corporation  is  a  legal  being,  distinct  from  its  stockholders  and 
officers.  It  may  deal  with  them  as  individuals,  and  may  ove 
them  debts.  It  holds  its  own  property,  and  has  the  capacity 
and  responsibility  of  acting  for  itselfl  Nevertheless,  the  ood> 
-duct  of  its  affairs  must,  of  necessity,  be  intrusted  to  officers  in 
whom  confidence  is  reposed,  to  whom  large  powers  are  given, 
and  by  whom  its  property  is  managed  for  the  common  benefit 
As  corporations  have  multiplied,  and  have  become  so  greatly 
concerned  in  business  affairs  in  recent  years,  the  obligations 
arising  from  such  a  relation  have  become  correspondtn^y 
prominent  While  the  decisions  in  regard  to  this  relation  ars 
not  harmonious,  it  has  been  generally  agreed  that  directors 
are  trustees  for  stockholders.  This  being  established,  we 
think  it  follows  naturally  that  when  the  corporation  becomes 
insolvent,  and  the  stockholders  have  no  longer  a  substantial 
interest  in  the  property  of  the  corporation,  directors  should  be 
regarded  as  trustees  of  the  creditors  to  whom  the  property  of 
the  corporation  must  go.  If  direotors,  with  their  office,  as* 
sums  the  duty  of  caring  for  the  interests  of  the  stockholdei% 
why  do  they  not  also  assume  the  duty  incidentally  of  oaring 
for  the  interests  of  those  who,  instead  of  the  stockholders,  may 
-come  to  have  claims  upon  the  corporate  propertyT 

In  speaking  of  directors  as  trustees  for  stookholders,  ICr. 
Justice  Miller,  in  Sawyer  v.  Hoag^  17  Wall.  610^  calls  this  ''a 
•doctrine  of  modern  date ";  but  as  long  ago  as  the  time  of 
Lord  Hardwicke  we  find  the  duties  and  obligations  of  a  di- 
rector of  a  corporation  thus  clearly  set  forth:  ^*I  take  the  em- 
ployment of  a  director  to  be  of  a  mixed  nature;  it  partakes 
of  the  nature  of  a  public  office,  as  it  arises  from  the  charter 
of  the  crown.  But  it  cannot  be  said  to  be  an  employment 
affecting  the  public  government  Therefore  committeemen  an 
most  properly  agents  to  those  who  employ  them  in  this  trust, 
and  who  empower  them  to  direct  and  superintend  the 
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of  the  oorporation.  By  accepting  a  trust  of  this  sort,  a  person 
is  obliged  to  execute  it  with  fidelity  and  reasonable  diligence; 
and  it  is  no  excuse  to  say  that  fhey  had  no,  benefit  from  it 
but  that  it  was  merely  honorary;  and  therefore  they  are  within 
the  case  of  common  trustees  ":  Charitable  Corporation  t.  8ul» 
lofii  2  Atk.  400.  To  the  eflfect  that  officers  of  a  corporation 
are  trustees  for  the  stockholders^  see  Hodgu  ▼•  New  England 
Screw  CQ.f  1  R.  L  812;  68  Am.  Dec.  624;  Hoyle  t.  PlattAurgk 
A  Montreal  R.  R.  Co.,  64  N.  Y.  814;  13  Am.  Rep.  696;  Koeh^ 
Ur  T.  Black  River  Co.,  2  Black,  716;  York  and  NoHh  Mid- 
land Railway  Co.  ▼•  Hudson,  16  Beav.  486;  19  Bng.  L.  A 
Eq.  861;  Oreat  Luxembourg  Railway  t.  Magnay,  26  Beav. 
586;  JETops  ▼.  Valley  City  Salt  Co.^  26  W.  Ya.  789.  Indeed, 
no  cases  that  we  know  of  deny  a  fiduciary  relation  of  direc- 
tors to  stockholders,  howeyer  they  may  difilar  in  the  use  of 
terms  to  describe  it  This  relation  has  led  logically  to  the 
conclusion  that  in  case  of  insolvency,  the  assets  of  the  cor- 
poration being  no  longer  held  for  the  benefit  of  stockholders, 
but  for  the  benefit  of  creditors,  the  directors  owe  to  the  credi* 
tors  the  duty  of  a  trustee.  This  duty  is  clearly  stated  by 
Cliflbrd,  J.,  in  Bradley  t.  Converee,  4  Cliff.  876:  *"  Assets  of 
an  incorporated  company  are  regarded  in  equity  as  held  in 
trust  for  the  payment  of  the  debts  of  the  corporation,  and 
courts  of  equity  will  enforce  the  execution  of  such  trusts  in 
fiaror  of  creditors,  eyen  when  the  matter  in  controversy  may 
not  be  cognizable  in  a  court  of  law.  Such  assets  are  usually 
controlled  and  managed  by  directors  or  trustees,  but  courts  of 
equity  will  not  permit  such  managers,  in  dealing  with  the 
trust  estate,  in  the  exercise  of  the  powers  of  their  trust,  to  ob- 
tain any  undue  advantage  for  themselves,  to  the  injury  or 
prejudice  of  those  for  whom  they  are  acting  in  a  fiduciary  re> 
lation.  Exact  equality  of  benefit  may  be  enjoyed,  but  the 
trustees  are  forbidden  to  protect,  indemnify,  or  pay  themselvea 
at  the  expense  of  those  who  are  similarly  in  relation  to  the 
same  fund.** 

To  the  same  effect  are  Bradley  v.  Farwett^  1  Holmes,  488; 
Jaekmm  v.  Ludding,  21  Wall  616;  CorbeU  v.  Woodward,  6 
Saw.  408;  8UnU  r.  Yaeger  Milling  Co.,  18  Fed.  Rep.  802;  Hay^ 
^oood  V.  Lincoln  Lumber  Co., 64  Wis.  639;  Rieharde  v.  New  Hamp^ 
shtfv /ns.  Co.,  48  N.  H.  268;  San  Francisco  A  North  P^fieRR. 
Oa.  T.  Bee,  48  CaL  898;  Oaslight  Improvement  Co.  v.  Terrell, 
L.  B.  10  Eq.  168;  Hopkin^e  and  Johnson's  Appeal,  90  P/\.  St 
49.     Of  the  cases  cited  by  the  defendants,  only  three  fully 
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•urtaln  their  olaim,  that,  as  creditors  of  the  company,  directort 
may,  in  the  abseDoe  of  fraud,  secure  themselves  for  their  own 
debt,  vis.:  Burros  E^n  ▼.  MeDtmald,  8  Oratt  215;  Ptanter/ 
Bank  of  FarmtUU  r.  WhtiUe,  78  Va.  737;  GarreU  t.  Burling 
ion  Plow  Co.f  70  Iowa,  697;  59  Am.  Rep.  461. 

Id  the  case  of  Central  R.  R.  Jk  B.  Co.  v.  Claghom^  1  Speer 
Bq.  545, 562,  frequently  cited  upon  this  point,  the  mortgage  in 
question  was  not  given  to,  nor  was  the  suit  brought  against, 
directors;  neither  did  the  court  find  that  the  company  was  in- 
solvent when  the  mortgage  was  given.  The  case  depended 
mainly  on  a  statute.  In  Stration  v.  Allen,  16  N.  J.  £q.  229, 
282,  the  court  expressed  no  opinion  upon  the  point  taken,  that 
the  defendant  was  a  trustee  by  virtue  of  his  office  as  director, 
but  did  bold  that  he  was  not  entitled  to  priority,  but  must 
share  proportionately  with  other  creditors.  This  case  also 
depended  upon  a  statute. 

In  BueU  v.  Buckingham^  16  Iowa,  284, 85  Am.  Dec.  518,  Judge 
Cole  stated  there  was  no  evidence  that  the  company  was  insol- 
vent Judge  Dillon  conceded  that  directors  are  trustees  for 
stockholders,  and  treats  the  case  as  a  sale  voidable  between 
trustee  and  cestui  que  trusty  to  which  a  subsequent  attaching 
creditor,  having  no  lien  upon  the  property  at  the  time,  could 
not  make  objection.  Oarrett  v.  Burlington  Flow  Co.,  70  Iowa, 
697,  59  Am.  Bep.  461,  depended  upon  this  and  other  cases  in 
Iowa,  which  had  followed  its  apparent  doctrine.  In  Burr's 
E^re  V.  McDonaldj  8  Qratt  215,  the  question  was  not  dis- 
eussed  upon  principle  or  authority.  In  Planiere^  Bank  oj 
FarmviUe  v.  Whittle,  78  Va.  737,  the  question  was  elaborately 
discussed.  The  cases  upon  which  the  court  relied  were  Cen^ 
iralR.R.A  B.  Co.  v.  Claghom,  1  Speer  Eq.  545,  562,  Strattcn 
T.  AUen,  16  N.  J.  Bq.  229, 232,  and  BueU  v.  Buckingham,  16  Iowa. 
284, 85  Am.  Dec.  518,  to  which  we  have  referred;  also  Aehhunfe 
Appeal,  60  Pa.  St  290,  which  was  a  suit  by  stockholders,  de- 
nied on  account  of  laches  and  absence  of  fraud,  the  court  say* 
ing:  ^  Creditors  could  have  avoided  what  was  done,  but  the 
complainants  are  not  claiming  as  creditors  or  through  credi- 
tors '';  Smith  V.  Skeary,  47  Conn.  47,  in  which  the  company 
was  supposed  to  be  solvent  at  the  time  of  the  transaction  com* 
plained  of;  also  Gordon  v.  Preeton,  1  Watts,  885,  26  Am.  Dec. 
75;  WkUwell  v.  Warner,  20  Yt  425,  and  Sargent  v.  Webelery 
18  Met  497,  46  Am.  Dec  748,  in  neither  of  which  cases  was 
this  subject  treated  of  at  length,  or  as  an  important  elemeat 
•f  the  case. 
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We  fhink  the  weight  of  recent  aothority  regards  directors 
of  an  insdlTeDt  corporation  as  trastees  for  creditors,, and  that 
this   authority  stands  upon  the  better  reason.    If,  as  Judge 
I>il]on  said,  the  right  tQ  collect  a  debt  is  **  a  race  of  diligence,^ 
open  alike  to  both,  it  most  be  admitted  that  it  is  a  race  in 
which  the  outside  creditor  is  unduly  handicapped.    The  par- 
ties do  not  contend  upon  an  equal  footing;  and  although  it  is 
said  that  the  director  has  only  an  advantage  which  results 
from  his  position,  and  which  is  known  to  all  who  deal  with  the 
corporation,  yet  no  one  would  say  that  an  ordinary  trustee 
should  be  entitled  to  an  unequal  start  with  his  ceatuif  by  means 
cf  information  received  in  the  discharge  of  his  trust.    If,  then, 
the  director  be  a  trustee,  or  one  who  holds  a  fiduciary  relation 
to  the  creditors,  in  case  of  insolvency  he  cannot  take  advan- 
tage of  his  position  for  his  own  benefit,  to  their  loss.    The  right 
of  the  creditor  does  not  depend  upon  firaud  or  no  fraud,  but 
upon  the  fiduciary  relation. 

It  is  claimed  by  the  defendants  that  it  was  agreed  they 
should  have  security  before  the  company  became  insolvent, 
and  that  this  mortgage  was  given  pursuant  to  such  agreement. 
We  do  not  think  this  claim  is  supported.    The  answer  sets 
out  that  in  January,  1874,  the  stockholders  authorised  the 
treasurer  to  execute  a  mortgage  to  secure  certain  directors 
who  indorsed  the  notes  of  the  company;  but  nothing  was  done 
under  this  vote.    November  22,  1877,  the  stockholders  again 
Toted  a  mortgage  to  secure  the  then  directors  and  indorsers, 
in  a  sum  not  exceeding  thirty  thousand  dollars,  which  mort- 
gage was  given,  December  4,  1880,  in  order  to  raise  from  a 
stranger  a  new  loan  of  fifteen  thousand  dollars  upon  mort- 
gage, which  was  to  be  a  first  lien  upon  the  property  of  the 
eompany.    The  directors,  two  of  whom  were  persons  not  now 
directors  nor  parties  to  this  suit,  canceled  and  discharged 
their  mortgage  upon  the  agreement  for  new  security  as  afore- 
said.   This  loan  was  increased,  in  January,  1884,  to  twenty- 
three  thousand  dollars,  and  a  new  mortgage  given.    It  is  not 
shown,  however,  that  the  company  made  such  an  agreements 
No  vote  of  the  company  is  recited  or  put  in  evidence;  the  di- 
leotors  had  no  authority  under  the  by*laws  to  make  such  an 
agreement,  and  it  does  not  appear  what  would  have  been  the 
total  amount  of  indebtedness.    If  the  proceeds  of  the  new 
mortgages  paid  all  the  debts  of  the  company,  there  was  noth- 
ing due  the  directors,  and  their  mortgage  was  properly  dis- 
charged, with  no  occasion  for  such  an  agreement    If  they 
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ftlll  held  debts,  each  debts  may  have  gone  above  the  limit 
placed  in  the  reeolation.  But  however  this  may  have  been, 
no  mortgage  was  given  or  demanded  daring  a  period  of  about 
eight  years.  In  January,  1884,  the  company  adopted  by-laws 
which  gave  the  directors  foil  power  to  mortgage  the  corporate 
property;  bat  for  more  than  foar  years  after  this  no  demand 
for  a  mortgage  was  made,  nor  did  the  directors  vote  to  give 
one.  In  the  absence  of  an  express  agreement,  we  think  the 
directors  had  no  right,  after  they  became  aware  of  the  anprof> 
itable  and  disastroas  state  of  the  affairs  of  the  company,  to 
appropriate  its  entire  property  to  secure  themselves.  Bat  they 
say  the  complainants  were  not  creditors,  whose  rights  they 
could  consider,  at  the  time  of  the  mortgage.  True,  they  had 
not  reduced  their  claims  to  judgment;  but  the  claims  existed, 
and  the  defendants  had  notice  of  them  by  the  commencement 
of  suits.  As  trustees  for  creditors,  we  think  the  directors  were 
as  much  bound  to  care  for  those  who  had  given  them  notice 
of  their  claims  by  suits,  in  case  they  should  succeed  in  obtain- 
ing judgments,  as  for  those  whose  claims  had  been  already  as- 
certained. Their  action  was  taken  with  full  knowledge  that 
these  claims  might  ripen  into  judgments  entitled  to  payment 
from  the  property  of  the  company.  We  fail  to  see  that  it  was 
any  less  the  duty  of  the  directors  to  protect  these  liabilities  of 
tlie  company  than  those  arising  upon  contracts  which  the 
holders  were  not  prosecuting  to  judgment.  If  it  be  said  there 
is  a  difference,  because  of  a  presumption  that  contracts  are 
made  upon  the  trust  and  confidence  reposed  in  the  directors, 
it  may  also  be  presumed  that,  with  equal  trust  and  confidence 
in  them,  the  complainants  became  guests'of  the  hotel,  assum- 
ing that  they  would  not,  through  negligence,  allow  it  to  be- 
oome  dangerous  to  life  and  health. 

Our  conclusion  is,  that  in  view  of  the  fiduciary  relation  of 
the  directors  to  the  creditors  of  the  company,  they  are  not 
entitled  to  priority  over  the  complainants  by  virtue  of  their 
mortgage.  ^__^ 

OOBFOBATIONS— DlRKTOBS — OONTROL  €9   ASSBfS   BT.  —The    dmcton 

•f  Ml  iniolTttit  eorporation  are  trosteee  of  ite  Miete  for  its  oreditors,  and 
eannoft  reoeire  any  advantage  or  preferenoe  in  the  payment  of  their  cUine 
at  the  ezpenae  of  other  oreditors:  Beadk  t.  MUUr,  130  IlL  162;  17  Am.  St 
Rep.  291,  and  extended  note;  OootUn  t.  Okusinnaii  etc  Ocmal  Co.,  18  Ohio  St 
169;  98  Am.  Deo.  96,  and  note;  Wkker&ham  r.  Crittenden^  93  Oal.  17;  Tobim 
CmmJng  Ook  v.  iVaMr,  81  Tex.  407.  W^here  the  debt  of  a  corporation  beyond 
the  limit  preeoribed  by  charter  wae  held  by  its  directors,  and  they,  in  good 
faith,  took  a  mortgage  of  its  property  aa  seonrity,  they  may  enforoe  liuck  so- 
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milUt^  ttoogh  H  was  their  faadi  in  permitiuig  llie  Moaiiiiikllm  •!  IIm  dtb^ 
Mid  tiuNif  1i  the  oorporatioB  wm  iniolTent  when  the  mortgag*  wm  tikiB,  tmA 
Hm  mortgage  gava  them  »  pref eienae  oTer  other  oreditoras  CfrnmU  t« 
^hm  Oon  70  Xowa»  607|  M  Aok  B^  401*  Md  ejcliiidad 


Garb,  Pbtitionbb. 

pi  BHODa  iBJLjnt  MA) 

THrAMBMTABT  PoWBB  OF   BaLB  D0I8  HOT   OlTB   POWIB  TO  IClKB  Pim- 

noN.  Nw  will  a  power  to  make  partltloii  be  implied  from  m  power  of 
eale,  merely  beeaoae  m  aale  eaa  be  raofe  advaatageonaly  made  after  pM«* 
tition. 

Ca8B  f  tated  for  an  opinion  of  the  court. 

Darius  Baher^  for  Annie  Carr  and  children. 

Franei$  B.  Peekham  and  Chaties  A.  Am,  Ibr  the  other  peti* 
tkmers. 

DuBFEE,  C.  J.  The  case  stated  shows  that  John  F.  Oarr, 
late  of  New  York,  deceased,  was^  when  he  died,  seised  and 
possessed,  in  common  with  Silas  Carr,  Isaac  P.  Carr,  Ennice 
littlefield,  George  F.  Carr,  and  Stephen  O.  Carr,  of  a  large 
and  valuable  tract  of  land  in  the  town  of  Jamestown  in  this 
state;  that  said  John  F.  duly  devised  his  share  to  his  widow, 
Annie  Carr,  one  half  thereof  to  her  individually,  and  the 
other  half  to  her  as  trustee  for  her  children;  that  said  Annie 
and  her  co-tenants,  before  named,  desire  to  have  said  land 
divided,  to  the  end  that  they  may  hold  and  enjoy  their  shares 
more  satisfactorily,  and  that  said  Annie  may  be  able  to  sell 
her  part  the  more  advantageously  for  herself  and  her  children, 
agreeably  to  said  will;  that  they  have  agreed  to  a  just  and 
equitable  partition,  which,  to  avoid  the  expense  of  a  suit  in 
partition,  they  desire  to  carry  into  effect,  but  that  a  question 
has  arisen  whether  said  Annie  has  power  under  the  will  to 
agree  to  the  same,  and  to  make  the  conveyances  necessary  to 
complete  it.  They  ask  us  to  decide  the  question;  the  children, 
who  are  minors,  having  been  made  parties  by  said  Annie  act- 
ing for  them  as  their  next  friend.  The  clauses  of  the  will 
that  bear  on  the  question  follow. 

**  Second,  It  is  my  wish  and  direction  that  my  said  execu- 
trix shall,  and  I  authorize  her  to,  as  soon  as  she  may  deem  it 
advisable,  wind  up  and  liquidate  my  business  interests,  either 
at  public  or  private  sale,  and  on  such  terms  as  she  may  deem 
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proper,  and  sail  and  eonyert  all  my  pnfputj 
and  may  make  and  ezecata  all  necawaiy  oi 
thereof. 

*'  Third.  I  give,  devise,  and  beqaeafh  onto  my  bdowd  wifi^ 
Annie  Carr,  one  half  of  idl  my  estate,  real  and  penooaly  tat 
her  own  use  and  that  of  her  heirs  and  assigns  forever. 

^  Fourth.  I  give,  devise,  and  bequeath  onto  my  said  wife 
the  other  half  of  all  my  estate,  real  and  personal,  in  tmsti  to 
convert  the  same  into  money,  as  hereinbefore  provided,  and 
to  collect  the  rents,  profits,  and  income  of  said  one  half  until 
so  converted  into  money,  and  when  so  converted,  then  to  keep 
the  proceeds  invested  on  good  and  solvent  interest-bearing  se- 
curities, and  collect  the  interest  and  income  thereof,  and  apply 
such  rents,  profits,  income,  and  interest  to  the  support,  main- 
tenance, and  education  of  our  children";  and,  as  further  di- 
rected, to  divide  the  said  half  among  the  children  equally. 

The  only  power  given  expressly  by  the  will  which  can  be 
claimed  to  authorize  the  partition  is  the  power  to  sell,  and  the 
counsel  for  the  trustee  contends  that  said  power  does  authorise 
it  He  does  not  cite  any  case  which  so  decides,  but  he  ooih 
tends  that  there  is  no  case  to  the  contrary:  McQueen  r.  Far- 
quhar,  11  Ves.  Jr.  467,  decided  by  Lord  Eldon,  A.  D.  1806,  is,  if 
we  understand  it,  direcUy  to  the  contrary.  Lord  St.  Leonardsi 
in  his  treatise  on  powers,  says  that  Lord  Eldon,  in  that  case, 
^*  determined  that  a  power  of  sale  simply  does  not  authorise  a 
partition,  whatever  a  power  of  exchange  may  do;  and  in  a 
much  later  case  he  expressed  the  same  opinion ":  2  Sngden 
on  Powers,  480.  This  case  has  generally  been  regarded  aa 
settling  the  point  Lewin,  Hill,  and  Perry,  in  their  treatises, 
say  a  power  to  sell  simply  does  not  authorise  partition;  citing 
McQueen  v.  Fargu/uir,  11  Ves.  Jr.  467,  as  authority:  1  Lewin 
on  Trusto,  427;  Hill  on  Trustees,  476;  2  Perry  on  Trusts,  see. 

769. 

In  Braeeey  v.  Chalmere^  16  Beav.  228,  power  was  given  to 
trustees  of  real  estate  ^  to  sell  and  dispose  thereof  at  thdr 
discretion,"  the  purchasers  not  to  be  required  to  see  to  the 
application  of  the  purchase-money.  The  case  was  heard  be- 
fore Sir  John  Romilly,  master  of  the  rolls.  His  opinion  was, 
that  the  power  was  a  mere  power  to  sell,  the  words  '*  dispose 
thereof'  being  surplusage,  and  that  it  did  not  authorise  par- 
^tion.  The  case  was  one  in  which  the  trustees  bad  already 
concurred  in  a  partition.  It  was  taken  by  appeal  to  the  high 
^^urt  of  chancery,  and  there,  at  the  suggestion  of  Lord  Jus- 
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tice  Enigbt-Bruoe,  a  partition  suit  waf  bronghti  and  partitton 
was  decreed  in  accordance  with  the  partition  previonslj  oon* 
curred  ia  by  the  trnsteeB,  the  same  having  been  Bhown  to  be 
beneficial  to  the  cwtuU  que  trwtenL  The  qnestion  was  thus 
evaded^  but  the  marginid  note  is:  ^^SembUj  that  a  devise  on 
trust  to  sell  and  dispose  of  property  consisting  partly  of  an 
undivided  share  does  not  authorize  the  trustees  to  concur  in 
a  partition." 

In  Phelps  V.  Harris f  101  U.  S.  870,  cited  by  the  counsel  for 
the  trustee,  the  question  was,  whether,  under  a  devise  of  land 
to  a  trustee  with  power  *^  to  dispose  of  all  or  any  portion  of  it," 
the  trustee  was  authorized  to  concur  in  a  partition.    The  court, 
following  the  court  of  the  state  where  the  land  was,  held  that 
he  was  authorized.    The  ground  of  decision  was,  that  while 
a  i>ower  **  to  sell  and  dispose  oV*  might  be  construed  to  be 
merely  a  power  to  sell,  a  power  ^*  to  dispose  of,"  without  such 
qualification,  might  extend  to  a  disposal  by  exchange  as  well 
as  by  sale,  and  if  by  exchange,  then  by  partition,  which  is  a 
species  of  exchange.    **The  word,"  said  Mr.  Justice  Bradley, 
**is  nomen  generalisrimum^  and,  standing  by  itself  without 
qualification,  has  no  technical  signification.    Taking  the  whole 
clause  in  the  codicil  together,  it  is  equivalent  to  an  authority 
to  di8i>o0e  of  the  property  as  the  trustee  should  deem  most  for 
the  interest  of  his  children;  and  this  would  include  the  power 
to  barter  or  exchange  as  well  as  the  power  to  sell."    The  ob- 
ject was  to  show  that  a  power  to  dispose  of  was  broader  than 
a  power  to  sell,  it  being  assumed  that  a  power  to  sell  was  in- 
sufficient   In  Phdp$  V.  Harris^  61  Miss.  789,  the  court  held 
that  partition,  though  not  authorised  by  a  power  to  sell,  is  by 
a  power  to  exchange.    Though  long  in  doubt,  it  seems  now  to 
be  settled  that  a  power  to  exchange  does  authorise  a  partition, 
a  partition  being  in  effect  an  exchange:  In  r$  Frith  and  Os* 
home^  L.  R.  8  Ch.  Div.  618;  Doe  dem.  Knight  v«  Spencer^  2 
Bxcb.  762;  Phelpe  v.  Harris,  101  U.  8.  370,  877.    But  it  has 
been  held  that  a  power  to  sell  does  not  authoriie  an  ex- 
change; 2  Perry  on  Trusts,  sec.  769;  Ringgold  r.  Ringgold^  1 
Har.  &  O.  11;  18  Am.  Deo.  260;  Taylor  v.  Oalloway,  1  Ohio^ 
232;  18  Am.  Dec.  606. 

The  counsel  for  the  trustee  calls  our  attention  to  the  fact 
that  the  language  in  which  the  power  to  sell  is  conferred 
makes  it  the  duty  of  the  trustee  to  sell,  and  contends  that, 
this  being  so,  she  has  power  to  join  in  making  partition,  be- 
cause she  can  sell  to  better  advantage  after  partition  is  made. 
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If  It  wars  Moanaxy  to  make  partition  in  order  to  sell,  doaU- 
leaa  a  power  to  make  it  might  be  implied,  bat  we  are  not 
aatiafied  that  it  can  be  implied  simply  becaaee  it  may  be  ad- 
Tantageoua  The  aame  argument  waa  urged  in  Bnutej  t. 
CKalman^  16  Beav.  228,  but  the  master  of  the  rolls  was  d 
opinion  that  the  power  waa  not  implied,  and  oould  not  be  im- 
ported into  the  will  by  eonstruction. 

The  counsel  for  the  trustee  contends  that,  under  her  power 
of  sale,  she  and  her  co-tenants  can  make  partition,  by  her  tell- 
ing to  them  her  interest  in  the  part  which  goes  to  them  under 
their  agreement,  and  purchasing  their  interest  in  the  part 
which  comes  to  her,  and  that  if  she  can  so  make  partitioo 
indirectly,  she  can  do  it  directly  in  the  usual  way.  The  mode 
was  suggested  by  Lord  Bosslyn,  A.  D.  1793,  in  AM  t.  Jiaoli- 
eofs,  2  Yes.  Jr.  101,  though  there  the  power  was  not  simply  to 
sell,  but  to  sell  or  exchange.  It  has  never  since  than  been 
decided  that  a  power  to  sell  will  authorise  partition  directly 
as  such,  though  the  point  has  been  urged:  Brcusey  v.  Chalmen^ 
16  Beav.  228;  AttameyOeneral  t.  Hamilton,  1  Hadd.  214, 22a 
We  do  not  think  it  follows,  because  the  same  result  can  be 
reached  circuitously  by  one  power,  and  directly  by  another 
which  is  entirely  different,  that  if  the  former  power  be  giyen, 
the  latter  may  be  used.  It  will  be  observed,  too,  that  the 
trustee,  in  order  to  effect  partition  in  the  gjiode  suggested,  has 
to  purchase  as  well  as  to  sell,  and  the  will  gives  her  power, 
not  to  purchase  real  estate,  but  only  to  sell  and  invest  the  pro- 
oeeds  in  good  interest-bearing  securities.  We  do  not  think 
the  argument  can  prevail. 

It  has  been  argued  in  some  of  the  cases  that  the  co-tenants 
can  enforce  partition  against  the  trustee  by  suit,  and  that  she 
should  have  power  to  do  voluntarily  what  she  can  be  com- 
pelled to  da  But  the  partition  which  is  made  in  a  partition 
suit  is  the  work  of  the  law.  The  argument  has  not  prevailed. 
The  trust  attaches  to  the  trustee's  undivided  share  in  every 
part  of  the  trust  estate,  and  according  to  the  authorities,  can 
only  be  transferred  or  converted  by  the  exercise  of  some  power 
conferred  upon  the  trustee. 

Our  opinion  is,  that  Annie  Carr  has  not  power  under  the 
will  to  join  with  the  co-tenants  in  voluntarily  executing  the 
partition  agreed  upon  between  them. 

Order  accordingly.  


PowsM.  —  DiRBonoira  nr  a  Powbb  ov  Sals  miist  bo  atrioUy  punned, 
and  »4«viatioQ  in  tha  •zeoniioa  of  the  powar  wiU  inTftUdato  the  sale:  8mn 
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▼•  Lhermoret  17 loin^ S97;  86  Am.  Dee.  664;  Orandtmew,  Orom^  07  Mm«.  469; 
nAiB.0Mi.lO6L  ThiisifchMbMngtiMimUylMldthsfcapowwoftaledoesnoi 
authoriia  the  tnufer  of  tho  property  of  tho  priadpal  in  peynieiit  of  a  dabtt 
I>urham  ▼.  Oddie^  1  Blartia,  K.  S.,  444;  14  Am.  Deo.  190.  C<Mbra^  lee  Stoker 
▼•  ^IcMbei^  66  Miss.  466,  where  it  wae  held  that  e  will  ooDferring  on  an  exeou* 
tcr  anthority  to  **eell  and  diapoee  of  the  property  bequeathed  in  the  wilt« 
^rhen  it  ehoald  appear  to  him  adTieable  to  do  eob  baWng  an  eye  to  the  lapport 
Mid  edaeataon  of  the  ehildrea,"  the  ezeeator  may  eoavey  a  portion  of  the 
Uuidi  doTiMd  ia  diMhai^  of  a  valid  debt  of  the  testator. 

PowiB  4ir  8au  CoinAniBD  n  ▲  Wili%  though  ezpreeeed  in  the  moot 
general  terma  ae  to  the  lime  lor  ito  ezeroiee^  eannot  be  farther  ezerciied,  if 
iSbm  pnrpoee  for  ito  creation  appears  and  that  parpeee  has  OMMedt  ITittuito* 
▼•  am;  194  Fb.  Bk  S6S|  10  Anb  81k  Rep.  6801 


BaBBETT  V.   DODOB. 

pt  RaoDB  ULaim^  hBl| 

fttDMnaoBT  Hoa^  Law  ov  Pbaoa  waau  Madb  Dnmninnn  CoNffravo* 
caur  ov,  wbbi.  —  If  ao  partionlar  plaoe  of  payment  ia  epecified  in  a 
prominory  note^  the  law  of  the  plaoe  where  11  is  made  determines  not 
only  ito  eonstmetion,  bat  also  the  obligation  and  dnty  it  impoees  upon 
the  amker.  And  the  maker  may»  therefore,  avail  himself  of  any  eqnita- 
ble  defeosse  givon  to  him  by  the  law  of  the  place  where  the  noto  wsa 


FLaoi  ov  DaurntT  ov  Nora  DarosiTaD  ui  tbb  Mails.  — The  place 
where  a  noto  is  made  is  not  the  plaoe  where  it  is  written,  signed, 
and  datsd,  Imt  the  plaoe  where  it  is  delivered.  Where,  therefore,  a 
pcomissory  noto  is  drawn  1^  the  payee  in  Baltimore  and  forwarded  to 
the  maker  in  New  York,  where  it  is  signed  by  him  and  retamed  by  mail 
to  Baltimore^  snob  noto  is  to  be  deemed  as  made  in  New  York.  By  de- 
positing the  noto  in  the  mail  with  the  intent  that  it  shall  be  transmitted 
to  the  payee  in  the  nsnal  way,  the  maker  parte  with  his  domioion  and 
oentrol  over  i^  and  the  delivery  is  in  legal  eentemplation  oompleto 

VawbT  DaooTBBBD  XvipaaoB  aor  Qaomro  loa  Kiw  Taui^  wbeh.  —  A 
new  trial  will  not  be  granted  on  the  gronnd  of  newly  diaoovered  evi- 
denoe,  where  the  moving  par^  fails  to  show  that  he  oonld  not,  by  the 
ezereise  of  reasonable  diligenoe,  have  diseovered  snob  evidence  in  season 
to  hara  acsdit  ea  the  lrial»  and  dess  not  stoto  any  ezeose  for  not  having 

11^ 


AsauifpaiT.    The  opinion  atates  the  eata. 

ElUha  0.  Mowry^  for  petitioning  plaintiflEl 

OBwrge  B.  Barrawa^  for  the  defendant. 

Mattbboh,  J.  This  is  an  action  of  (Ugumjmii  on  two  prom* 
Issory  notes.  The  first  is  for  $1,106.12,  dated  at  New  York^ 
Deoember  28|  I8869  and  made  payable  to  the  order  of  William 
B.  Dodge  and  Son,  twelve  months  after  date.  The  second  is  for 
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two  bundred  doUan,  dated  at  Baliiaiorey  Maryland,  January 
27, 1887|  and  also  made  payable  to  the  order  of  William  B. 
Dodge  and  Son,  four  months  after  date,  with  interest  at  aiz  per 
cent  per  annnm«  Tbe  plaintiff  claimed  that  both  notes  were 
indorsed  and  delivered  to  him  by  the  payees  before  maturity, 
for  their  full  value,  on  account  of  his  guaranty  of  the  indebted- 
ness of  the  payee  to  Barrett  Brothers  A  Ca,  of  which  firm 
the  plaintiff  was  a  member.  The  defense  was,  that  the  notes 
were  so  indorsed  and  delivered  after  maturity,  and  that  the 
note  for  $1,106.12  had  been  renewed  for  another  year,  which 
had  not  elapsed  at  the  bringing  of  the  suit;  and  that  the  $200 
note  had  been  paid,  or  satisfied,  by  the  terms  of  a  written 
agreement  between  the  defendant  and  the  payees,  made  con- 
temporaneously with  the  note.  The  case  was  tried  in  this 
court  and  resulted  in  a  verdict  for  the  defendant.  The  plain- 
tiff moves  for  a  new  trial  for  alleged  misrulings. 

At  the  trial  the  plaintiff  called  as  a  witness  Fred.  A.  Dodge, 
of  the  firm  of  William  B.  Dodge  and  Son,  the  payees  of  the 
notes,  who  testified:  **  Shortly  after  the  $1,106.12  note  was  re- 
ceived, and  before  maturity,  about  the  time  it  was  received, 
we  indorsed  and  assigned  it  over  to  Gtoorge  P.  Barrett,  the 
plaintiff,  for  its  face  value,  on  account  of  our  indebtedness  to 
Barrett  Brothers  A  Co.,  for  which  he  was  our  guarantor.**  In 
cross-examination  of  this  witness,  the  court,  against  the  plain- 
tiff's objection,  permitted  a  letter  written  by  tbe  witness  to  be 
lead  to  the  jury,  of  which  the  foUoiving  is  a  copy  of  the  ma- 
terial portion:  — 

*'Baltimobb,  Md.,  January  8, 1888. 
•*0. 0.  DoDGi,  Jb.,  214  W.  65th  St,  N,  Y. 

**Dear  5tr, —  Inclosed  please  find  note,  which  please  sign 
and  return.  Your  note  due  81st  ult  was  for  $  1, 106. 12;  $63.88, 
twelve  months'  interest,  $1,172.60.    We  made  no  demand  for 

it,  as  we  knew  yon  were  in  bad  shape 

^  Wm.  B.  Dodob  ahd  Son.** 

The  plaintiff  excepted  to  the  ruling  permitting  the  reading 
of  the  letter.  We  do  not  think  the  court  erred.  If  the  testi- 
mony of  the  witness  in  his  direct  examination,  that  the  note 
in  question  had  been  indorsed  or  assigned  to  the  plaintiff 
soon  after  it  was  given,  nearly  a  year  before  the  letter  was 
written,  was  correct,  it  might  be  regarded  as  a  somewhat  un- 
usual proceeding  for  him  to  have  written  the  letter  inclosing 
the  new  note  in  renewal  of  the  old,  and  excusing  the  failure 
io  make  a  demand  upon  the  old  note  when  it  became  due*    It 
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was  precisely  taoh  a  letter  as  William  B.  Dodge  and  S<m  might 
have  written  had  they  oontinned  to  be  the  owners  of  the  note. 
It  therefore,  in  view  of  the  direct  testimony  of  the  witness, 
called  for  explanation,  and  if  not  satisfactorily  explained, 
would  be  likely  to  affect  the  judgment  of  the  jury  in  relation 
to  the  credibility  of  the  witness.  We  think,  therefore,  that  it 
was  properly  admitted  in  cross-examination  of  the  witness, 
for  the  purpose  of  affecting  his  credibility. 

The  court  in  its  charge  to  the  jury  instructed  them  that  both 
the  notes  declared  on  were  to  be  considered  by  them  as  subject 
to  the  equities  between  the  payees  and  the  maker,  according 
to  the  law  of  New  York,  as  set  forth  in  the  decisions  of  the 
court  of  that  state  which  had  been  put  in  evidence,  and  not 
according  to  the  law  of  Maryland  or  of  this  state.  To  this 
instruction  the  plaintiff  duly  excepted. 

The  evidence  shows  that  the  notes  wer^  drawn  by  Fred.  A. 
Dodge,  in  Baltimore,  and  were  sent  by  him  to  the  defendant 
in  New  York  for  his  signature;  that  the  defendant  signed 
them  in  New  York  and  returned  them  to  the  payees  by  mail. 
No  particular  place  of  payment  is  specified  in  either  note. 
The  authorities  agree  that  if  no  particular  place  of  payment 
IB  specified  in  a  note,  or  if,  in  other  words,  it  is  payable  gener- 
ally, the  law  of  the  place  where  it  is  made  determines  not 
only  its  construction,  but  also  the  obligation  and  duty  it  im- 
poses on  the  maker.  And  therefore  the  maker  may  avail  him- 
self of  any  equitable  defenses  given  to  him  by  the  law  of  the 
place  where  the  note  is  made:  Story  on  Promissory  Notes,  sec 
172;  2  Parsons  on  Notes  and  Bills,  818,  888,  858;  Stacy  v. 
Baker^  1  Scam.  417;  Evana  v.  Andenrn^  78  HI.  558;  Young  v. 
Harris^  14  B.  Mon.  556;  61  Am.  Deo.  170;  AlUn  v.  BraUon^ 
47  Miss.  119.  But  by  the  place  where  the  note  is  made  is 
not  meant  the  place  where  it  is  written,  signed,  and  dated, 
but  the  place  where  it  is  delivered,  delivery  being  essential 
to  its  consummation  as  an  obligation.  So  long  as  it  remains 
in  possession  of  the  maker,  he  is  under  no  obligation  what- 
ever by  reason  of  it,  and  it  becomes  binding  upon  him  only 
when  he  has  parted  irith  its  dominion  and  control  by  de- 
livering it  to  the  payee:  Free$e  y.  BroumMj  85  N.  J.  L.  285; 
10  Am.  Rep.  289;  Hopper  v.  Eiland^  21  Ala.  714;  Chawbef 
lain  V.  Hopps,  8  Vt  94;  Marvin  v.  IfcCiiflttm,  20  Johns. 
288.  The  correctness  of  the  instruction  complained  of  de- 
pends, therefore,  upon  whether  the  notes  are  to  be  regarded 
as  having  been  delivered   in  New  York  or  Baltimore.    We 


780  Babbbtt  9.  DoiWB.  PL  L 

think  they  are  to  he  regarded  as  delivered  in  New  Toik.  Thsy 
were  seDt,  as  has  been  stated^  by  the  payees  in  Baltimore  to 
the  maker  in  New  York  for  his  signature.  In  the  abeeooe  of 
instruction  to  the  maker  as  to  the  mode  by  which  he  should 
return  them  when  signed,  the  payees  must  have  contemplated 
that  the  maker  would  return  them  by  the  natural  and  onli« 
nary  mode  of  transmitting  such  obligations,  and  must  be 
deemed  to  have  authorised  him  to  so  return  them.  The  nat* 
ural  and  ordinary  mode  of  transmitting  them  was  by  mail, 
the  mode  adopted  by  the  maker.  In  such  cases  the  poet-oflSce 
may  be  regarded  as  the  common  agent  of  both  parties:  of  the 
maker  for  the  purpose  of  transmitting  the  note,  and  of  the 
payee  for  the  purpose  of  receiving  it  from  the  maker.  By  de- 
positing the  note  in  the  mail,  with  the  intent  that  it  shall  be 
transmitted  to  the  payee  in  the  usual  way,  the  maker  parts 
with  his  dominion  and  control  over  it,  and  the  delivery  is  in 
legal  contemplation  complete:  Kirkmam  amd  lMk$  t.  Bamk  e/ 
America^  2  Cold.  897;  flbuM&oId,  ^i^  and  Carriage  Accident 
Ins.  Co.  Y.  Grant,  L.  R.  4  Bx.  Div.  St6;  Maday  v.  Jlarvsy,  8S 
Am.  Rep.  40,  note;  King  v.  Zamftton,  5  Price,  428;  1  Addison 
on  Contracts,  18,  and  cases  cited  in  note. 

The  plaintiff  also  moves  for  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidencci  and  the  weight  thereof 
The  testimony  in  behalf  of  the  plaintiff  in  relation  to  the  in- 
dorsement and  delivery  of  the  notes  to  him  as  security  for  his 
guaranty  of  the  indebtedness  of  the  payees  to  Barrett  Brothers 
A  Co.,  it  is  true,  was  not  contradicted;  but  it  also  appears  from 
the  plaintiff's  own  testimony  that  he  knew  the  defendant  was 
in  poor  circumstances  when  he  took  the  notes  as  security,  that 
he  made  no  attempt  to  collect  them  when  due,  neither  making 
demand  on  the  maker  nor  notifying  the  indorsers,  because  he 
says  he  knew  they  were  unable  to  pay  them.  And  it  further 
appeared  that  neither  the  books  of  William  B.  Dodge  and  Son« 
nor  those  of  Barrett  Brothers  &  Ca,  contained  any  entries  irith 
reference  to  the  notes.  And  as  affecting  the  credibility  of  the 
witnesses,  William  E.  Dodge  and  Fred.  A.  Dodge,  it  appears 
that  William  B.  Dodge  and  Son  had  written  several  letters 
to  the  defendant,  without  the  knowledge  or  authority  of  the 
plaintiff,  although  the  relations  between  them  and  the  plain- 
tiff were  intimate,  after  the  notes,  as  it  was  claimed,  had 
passed  into  the  ownership  of  the  plaintiff,  which  letters,  it  was 
argued  by  the  defendant,  were  inconsistent  with  the  plaintiff^s 
ownership  of  the  notes  as  testified  by  the  witnesses,  and  were 
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consiBtent  only  with  the  fhewy  that  they  were^  at  the  time 
the  letters  were  written^  still  the  property  of  the  payees.  The 
jury  had  the  right  to  consider  all  these  matters,  as  well  as 
the  conduct  and  appearance  of  the  witnesses  in  testifying,  in 
weighing  the  testimony^  and  had  the  right  to  reject  the  testi- 
mony  of  any  witness,  though  nncontradicted,  which  did  not 
commend  itself  to  them  as  reasonable  or  probable,  in  yiew  of 
the  whole  testimony,  and  of  their  knowledge  or  experience  of 
the  ordinary  conduct  of  men  in  similar  circumstances.  More- 
over, it  did  not  appear  that,  up  to  the  bringing  of  the  suit,  the 
plaintiff  had  ever  been  called  upon  to  pay  or  had  paid  any 
portion  of  the  indebtedness  of  William  B.  Dodge  and  Son  to 
Barrett  Brothers  A  Co.,  under  his  guaranty,  or  that  the  guar- 
anty imposed  any  legal  liability  on  the  plaintiff  for  such  in- 
debtedness. We  cannot  say  that  the  verdict  was  not  authorized 
by  the  evidence. 

The  plaintiff  also  moves  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  the  newly  discovered  evidence  con* 
sisting  of  the  copy  of  a  letter  in  the  letter-book  of  Barrett 
Brothers  &  Co.,  written  by  the  plaintiff  to  the  defendant  Novem- 
ber 29, 1887,  notifying  him  that  the  plaintiff  held  the  $1,106.12 
note,  and  requesting  the  defendant  to  pay  it.  The  plaintiff 
in  his  affidavit  says  that  since  the  trial,  and  since  the  filing 
of  his  motion  for  a  new  trial,  he  accidentally  discovered  the 
copy.  He  does  not  set  forth  that  he  could  not,  by  the  exercise 
of  reasonable  diligence,  have  ascertained  the  existence  of  the 
copy  in  season  to  have  used  it  on  the  trial,  nor  any  excuse  for 
not  having  then  produced  it  The  cross-examination  of  Wil- 
liam B.  Dodge  and  Fred.  A.  Dodge,  on  the  taking  of  their 
depositions  prior  to  the  trial,  was  notice  to  the  plaintiff  that 
his  title  to  the  notes,  as  a  bona  fide  purchaser  for  value  before 
maturity,  was  disputed,  and  it  was  therefore  incumbent  on 
him  to  be  prepared  to  sustain  his  claim  at  the  trial  by  all  the 
evidence  in  his  control.  We  do  not  think  he  brings  himself 
within  the  rule  justifying  the  granting  of  a  new  trial  oa  the 
ground  of  newly  discovered  evidence. 

Petition  dismissed. 

Subsequently  the  plaintiff  filed  a  motion  fixr  a  reargument 
of  his  petition.  This  was  heard,  and  the  court  affirmed  iti 
decision  above  given.  ^_^^^ 

KicaornABLB  iKSTBUMBim — Law  ov  Plaoi.  —  WImm  m  pwtiealsr  pItM 
of  payment  is  deBigoAted  {Ciark  v.  Searighl^  135  Pa.  Si  178;  90  Am.  St.  Rep. 
S^'iL  the  lex  hd  eonlraUuB  deterininot  the  vaLidity  oC  a  notes  iVwiirff  t.  TiJ^ft^ 
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«  v.  S.  Ml  Mi  dM  flMfitM  Um  ■■■■liiuliiii  tote  pal  vpoB 

■Mftr  €M*i  ▼•  Mm ^  JTfll  Jbdl^  87  Ta.  Ml;  M  Am.  SAl  Bep.  OTSt  « 

wdl  M  «te  JbUm  and  iitilliiHw  fiowiii  m%  U  ikt  Peek  w.  HMard, » 

Yt.  m^  m  AaL  Vm,  mm, 

VmaoBAmm  LnmnoDRi — Plaob  ov  OovrsAor*— TIm  plaM  wfciarift 
Boto  b  Mivwdl  MM*  b«  dMHid  tiM  pbM  vfaOT*  it  is  mftcU:  Hart  r.  ro^ 
•S  Imh.  M;  »  Ab.  B«^  «H  &I  ▼.  lUbmi;  «  Ma.  106;  SI  Am.  Bip. 
SSL  Otmpum  Afrf  ▼•  JMbMb  S  ▼«.  S»;  SO  An.  Dml  472;  JraOoi  t. 
iViO;  US  MMi.  SMi  SS  Anb  Bifw  SU;  Aiyte  ▼.  JM;  188  N.  Y.  #03;  SI 


GASES 


SUPREME   COURT 


SOUTH  CAROLINA. 


Statb  v.  White. 

|M  Boon  OABOLUIAt  filL] 

Xbw  TwuLf  EoviAii  or  Monoir  iob»  mat  Cokudibsd  cm  AmAU  wmor. 
•— Wh«r«  thtt  *'oaM  **  oa  appeal  fails  to  show  the  gronad  npoo  which  tha 
irfal  Jndga  rafoaad  a  motion  for  a  naw  trial,  the  suprema  ooort  it  not 
bonnd  to  oonaidar  the  appaaL 

Ibbi  BomAKB,  "Oanada*  Airs  ^^Kshxedt"  ari,  wmor.  — In  daioribing 
panona  othar  than  tha  aoonaad  In  an  indiotmant  for  laroanj,  oartainty  to- 
a  common  Intant  ia  all  that  la  naoanary.  And  whara^  in  snoh  an  indiot- 
aant^  tha  nama  of  tha  ownar  of  tha  atolan  gooda  la  hud  aa  Canada  Mo- 
Oatehan  Inataad  of  Kennedy  MoOntohan,  and  the  defendant  ia  not  thereby 
ttialad  in  praparing  hia  dafanac^  tha  Tarlanea  la  not  fataL  Gbnada  and: 

Imbiotmsnt  for  larceny.    The  opinion  statee  the  caae. 
TrmiKoim  and  BheU^  for  the  appellant 

McIvBB,  J.  The  defendant  was  found  gniltj  of  larcenj^ 
under  an  indiotment  which  charged  him  with  having  stolen 
the  goods  of  Kennedy  McCntohen,  and  having  been  convicted^ 
he  moved  for  a  new  trial  before  the  circuit  Judge^  on  the  ground 
that  there  was  a  fotal  variance  between  the  allegata  and  pro- 
bata^  inasmuch  as  the  proof  showed  that  the  goods  alleged  to 
have  been  stolen  were  the  property  of  Canada  McCutchen. 
His  motion  having  been  refused,  he  brings  this  appeal  upon 
the  same  ground.  Inasmuch  as  there  is  nothing  in  the  '*  case  *^ 
which  shows  the  ground  upon  which  the  circuit  judge  refused 
the  motion,  it  might  be  sufficient  to  dispose  of  this  appeal  to 
say  that  for  all  that  we  know  (from  the  record)  the  circuit 
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judge  might  have  refbaed  the  motioQ  opon  the  groand  that,  in 
hia  judgment^  the  proof  did  not  show  that  the  goods  belonged 
to  Canada  McCatchen,  bat,  on  the  contrary,  that  they  were 
iht  property  of  Kennedy  McCutchen;  and  if  bo,  then  this 
court  dearly  coold  not  OTerrale  this  finding  of  fact  by  the 
circuit  judge.  But  inasmuch  as  the  solicitor,  very  properly 
no  doubt,  makes  no  such  point  here,  we  will  proceed  to  con- 
sider the  case  just  as  if  the  circuit  judge  had  held  that  though 
the  proof  did  show  that  the  goods  belonged  to  Canada  Mc- 
Cutchen, and  the  allegation  was  that  they  were  the  property 
of  Kennedy  McCutchen,  there  was  no  such  variance  as  would 
be  feital;  and  we  will  proceed  to  consider  whether  there  was 
any  error  in  such  ruling. 

While  it  is  undoubtedly  the  rule  that  an  indictment  for  lar- 
ceny must  allege  the  name  of  the  owner  of  the  stolen  goods, 
unless,  perhaps,  where  the  owner  is  unknown,  which  need  not 
be  considered  here,  yet  an  equally  well-settled  rule  is,  that  in 
describing  persons  other  than  the  accused,  in  an  indictment^ 
^certainly  to  a  common  intent''  is  all  that  the  law  requires 
<1  Chitty's  Crim.  Law,  211;  State  v.  Crank,  2  Bail.  70;  23  Am. 
Dea  117),  and  proof  of  the  same  character  is  sufficient.  Wo 
find  it  alao  laid  down  in  1  Bishop's  Crim.  Proc.,  sec.  126  (of 
the  edition  in  the  supreme  court  library  (1st  ed.),  which  seems 
to  be  different  from  that  cited  by  both  counsel  in  this  case), 
as  follows:  '^The  law  does  not  take  notice  of  orthography; 
therefore  if  a  name  is  misspelled,  no  harm  to  the  prosecution 
can  come  from  this,  provided  the  name  as  written  in  the  in- 
dictment is  idem  eonane^  as  the  books  express  it,  with  the  true 
name."  Our  inquiry  may  therefore  be  narrowed  down  to  the 
question,  whether  the  name  of  the  owner  of  the  goods  alleged 
to  be  stolen,  as  stated  in  the  indictment,  can  be  regarded  as 
idem  eonane  with  the  name  as  given  in  the  evidence.  In  the 
notes  to  the  case  of  Schooler  v.  Aeherst^  13  Am.  Dec.  233,  it  is 
said:  "The  doctrine  of  idem  eonane  has  been  much  enlarged 
by  modem  decisions  to  conform  to  the  growing  rule  that  a 
variance,  to  be  material,  must  be  such  a  one  as  has  misled  the 
opposite  party  to  his  prejudice,"  and  the  cases  sustaining  this 
statement  are  there  cited.  In  Ward  v.  State,  28  Ala.  60,  the 
court  said:  "The  books  abound  in  hair-breadth  distinctions, 
but  we  apprehend  the  true  rule  to  be,  that  if  the  names  may 
be  sounded  alike,  without  doing  violence  to  the  power  of  the 
letters  found  in  the  variant  orthography,  then  the  variance  is 
immateriaL"    We  find  no  distinct  enunciation  of  the  rule  in 
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our  own  state,  but  our  courts  have  held  that  there  is  no  &tal 
variance  between  the  name  Anthron  and  Antrum  or  Antrim: 
Slate  ▼.  Scurry^  8  Rich.  68;  or  between  Cuffie  and  Cufl^  or 
Cuff:  State  ▼.  Farr,  12  Rich.  24. 

It  seems  to  us,  therefore,  that  without  referring  to  the  numer- 
ous cases  in  the  books  where  slight  yariations  in  orthography 
have  sometimes  been  held  fatal  and  sometimes  not,  without 
reference  to  any  definite  rule,  it  would  be  better  to  follow  the 
rule  which  may  be  deduced  from  the  more  modern  decisions, 
to  this  effect,  that  where  the  name,  as  written  in  the  indict- 
ment, may  be  pronounced  (although  such  may  not  be  the 
strictly  correct  pronunciation)  in  the  same  way  as  the  name 
given  in  the  evidence,  the  variance  will  not  be  regarded  as 
fatal,  unless  the  variant  orthography  be  such  as  would  be 
likely  to  mislead  the  defendant  in  preparing  his  defense. 
Tested  by  this  rule,  we  think  it  clear  that  there  was  no  error 
on  the  part  of  the  circuit  judge  in  refusing  the  motion  for  a 
new  trial  on  the  ground  stated.  Kennedy  may  be  pronounced 
Canada,  and,  as  a  matter  of  fact,  sometimes  is  by  uncultivated 
persons,  and  there  is  no  pretense  that  the  defendant  was  mis- 
led. It  was  admitted  that  the  goods  alleged  to  have  been 
stolen,  and  which  the  jury  have  convicted  the  defendant  of 
stealing,  were  the  property  of  the  witness,  Canada  McGutchen, 
and  the  fact  that  in  the  indictment  the  name  of  the  owner  was 
stated  to  be  Kennedy  McCutchen  was  not  calculated  to  mis- 
lead, and  so  far  as  appears  did  not  mislead,  the  defendant  in 
preparing  his  defense. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  oir* 
cuit  court  be  affirmed.  

Innotkbht— Idsm  SovAxa  —  Wh«r«  th^  naiM  of  Um  owner  of  stolen 
goods  11  written  in  an  indietment  m  *'  Frande,**  while  the  proper  spelling  of 
it  ie  "  Freade^"  and  expert  eridenoe  ehows  a  wide  diiferenoe  in  eoond  in  pro* 
nonnoing  the  two  worda»  the  qneition  of  Tarianoe  in  the  names  should  be 
•abmitted  to  the  Jury,  with  instnictions  explanatory  of  the  mles  of  Idem 
soMMM.'  WeUml  w.  Siate,  97  Tex.  App.  638;  19  Am.  St.  Rep.  806,  and  note. 
For  the  application  of  the  mle  of  idem  mmaiu  to  indictments  generally,  see 
Partkmem  ▼•  SieUet  9  Tex.  App.  288;  87  Am.  Rep.  4S6^  and  note;  Dtmnel  ▼. 
Untied  8iaie$,  1  Morris,  141;  89  Am.  Dee.  467;  Siate  ▼•  PaUermm,  8  Ired.  346; 
S8  Am.  Dec  699. 

Ism  SovANS.— Kealiher  and  Keoliher*  Kellihert  Kellier,  Kedlhier,  or 
Kelhier  are  idem  sonafM.*  MUUsU  t.  Blake,  81  Me.  681;  10  Am.  St.  Rep.  276; 
and  BO  are  Zerelday  and  Serelda:  Carhmight  w.  MeOawn,  121  IlL  888;  8  Am. 
Si  Bep.  106;  John  Bobb  and  John  Babb:  Myar  ▼.  Pegalf,  89  Pa.  St.  429;  89 
Am.  Deo.  634;  Penryn  and  Penayrine:  BlUoU  t.  KnoU,  14  Md.  121;  74  Am. 
Dee.  619;  Dagald  Molanis  and  Doagal  MoUinniss  Banm  ▼•  Peopk^  18  HL 
All.  ST.  Bar.,  Yok  XXYIL  — M 
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52;  65  Am.  Deo.  099;  QlboiMy  and  QOhmj:  Fkmkig  ▼.  Monqr,  81  Tb.  W| 
Oolia  Dm  Blond  and  Cotia  BUadi  LOmi  w.  Bekgri,  $1  Ite.  299;  AiilMlflOTi 
ify  and  AmI  Savaiyt  ARM  ▼.  mfM^  80  T«z.  120l  8m  also  note  to  Aftotkr 
▼•  AahenCf  18  Am.  Dm.  838^  884»  Hmmt  and  Hmm  are  nok  idm 
J7<iia  L.  /m.  Ox  ▼.  Hmmr,  71  Iowa»  881;  U  Am.  81  Eap.  897; 
and  ToMt:  H^^Tm  Appeai,  40  Fa.  8t.  468;  80  Am.  Dm.  890|  aor  IGUv  aal 
MQlan:  OftomaflrUi  ▼.  ITMM  98  Ma  488.  Tha  ^Mfcion  of  Mom  mmh  fe 
BO*  ana  of  apoUuiff  t  OaOfania  ▼•  MiV^  94  OaL  88L    Oonpora  alao  XfM  t. 


Hardin  t;.  Habdih; 

|M  80Dni  Oaboloia,  77.] 

BonBili  SiPOKT,  Appbal  him  ibom  Dbobib  OoMFUUuura^  man.  ^  An  ip> 
poal  lioa  from  a  final  deorM  oonfirming  a  rafoiM'a  roport^  altboogll  b» 
OKooptum  waa  taken  thereto^  where  the  matter  uiTolvod  ia  IIm  appml 
WM  not  aabmlttod  to  nor  ooaaidered  bj  the  referea 

IfoMOAan  BAf  No  Lmi  ov  Rbhh  avd  Pboiiib  ov  lfosi«AftB»  Lam 
—A  mortgagM  hM  no  apeoifio  lien  upon  the  rente  and  profita  •(  mef^ 
gaged  land,  nnleee  it  ia  ao  atapnlated  in  the  mortgage.  In  Soatii  Chidiai^ 
the  mortgagor  atiU  rematnai  even  after  eonditton  broken,  the  owner  of 
the  mortgaged  premiaea,  and  retaina  all  the  righti  inoident  to  mmtk  o«n> 
arahip»  among  them  the  right  to  reoeiTO  the  renta  and  profiliu 

BaoBiTUi  or  Rbntb  and  Pnorm  ov  MoRTOAaBD  Febw  cuunRir  n 
Apfoihtbd  PaiiDijro  FoRSOLoamiB.  — Where  a  mortgago  of  land  doei 
not  contain  any  proTition  anbjeoting  the  renta  and  profita  of  the  mort- 
gaged premiwe  to  a  lien  to  aeonra  the  payment  of  the  niorl;pi|ea  dab^ 
and  the  oompUint  doea  not  oontain  any  allegaAioii  of  waato  of  tho  ami 
gaged  premiieii  the  mortgagM  ie  not  entitled  to  haTO  a  reoaiTer  appotntii 
to  oollect  the  renta  and  profita  pending  hit  anit  for  foredorarai 

SuKm  SuvnaiaimT  Showv  |bt  Rboobd  oir  Affmau  whsv.  —  Althem^ 
an  appellant  moat  ahow  error  ia  the  Judgment  appealed  finmiy  yoft  ho  doei 
thia  anflloiently  when  tho  oaie  ahowa  that  a  deoroe  for  tho  appoint 
ment  of  a  roMiver  of  the  renta  and  profita  of  mortgaged  pramlaM  VMaet 
warranted  by  the  mortgage,  m  atated  in  the  record  on  appeal. 

Jvsoa  Bound  bt  Dborbb  or  ms  FBiDBoanoB  nr  Bamm  CAoaa  ^  A  eb* 
onit  Judge  ia  bonnd  to  oarry  ont  the  ordera  of  hia  predeeeaaor  ia  tbeaaam 
oaase,  bat  when  the  appellate  oonrt  deolarae  aooh  ordera  ^— "■*^ni^  Ifca 
oonaeqnenoea  flowing  therefrom  moat  abo  be  m  regarded. 


Action  to  foreclose.    The  opinion  states  the 

W.  A.  Sanden^  for  the  appellant. 

Barber  and  Jamei^  eorUra. 

McIvsR,  J.  The  action  in  this  ease  was  eommenoed  on  the 
6th  of  February,  1890,  to  foreclose  a  mortgage  on  real  estate, 
given  to  secure  the  payment  of  the  purchase-money  of  the 
same.  The  complaint  was  in  the  usual  form«  and  in  addi* 
tion  thereto^  contained  the  allegations  that  the  mortgagsd 


March,  1891.]  Hakdih  v.  Habdoi,  9S7 

premiBes  were  totally  inadequate  to  satitfy  plalntUT't  domaad, 
and  that  defendant  had  nothing  to  enable  her  to  respond  to  a 
judgment  for  the  balanoe,  and  in  addition  to  the  oenal  demand 
for  relief,  the  plaintiff  demanded  **  each  an  order  as  would  pro- 
tect the  premises  and  secure  to  him  the  results  [probably  a 
misprint  for  rents]  and  profits  pending  the  litigation/'  The 
defendant  answered,  setting  up  yarious  defenses,  including  a 
general  denial  of  the  allegations  contained  in  the  complaint 

On  the  10th  of  March,  1890,  notice  was  senred  on  defend- 
ant,  that^  at  the  ensuing  term  of  the  court,  an  application 
would  be  made  for  the  appointment  of  a  receiver,  based  upon 
the  pleadings,  certain  affidavits,  and  the  mortgage,  copies  of 
which  were  served  with  the  notioe,  and  the  deed  of  28d  of 
February,  1887,  conveying  the  premises  from  the  plaintiff  to 
the  defendant,  upon  the  ground  that  the  mortgaged  premises 
are  in  the  possession  of  the  defendant;  that  the  same  are  to* 
tally  insufficient  to  pay  the  amount  due  the  plaintiff;  and  that 
defendant  has  no  other  property  out  of  which  the  mortgage 
debt  can  be  satisfied.  The  affidavits  are  all  set  in  the  ^  ease," 
and  tend  to  show  that  the  defendant  is  insolvent,  and  that  the 
mortgaged  premises  are  not  sufficient  to  satisfy  the  mortgage 
debt.  This  motion  was  heard  by  his  honor  Judge  Norton, 
who  granted  an  order  appointing  a  receiver  of  the  rente  and 
profits  of  the  mortgaged  premises,  and  directing  the  defend* 
ant  to  turn  over  to  the  receiver  the  said  rente  and  profita. 

The  issues,  both  of  law  and  foot,  were  referred  to  a  referee, 
and  at  the  trial  before  him  the  plaintiff  established  each  and 
every  allegation  in  his  complaint,  and  the  defendant  having 
offered  no  evidence,  the  case  was  submitted  to  the  referee  with- 
out argument,  who  filed  his  report,  to  which  no  exceptions 
were  taken,  and  upon  this  report  Judge  Wallace  rendered 
judgment  (of  foreclosure,  we  presume,  though  it  is  not  so 
stated  m  the  ''  case  ")  on  the  25th  of  June,  1890,  which  con- 
tained, amongst  other  things,  the  following  provision:  **  It  is 
farther  ordered  that  the  receiver  of  the  rents  and  profits  of  the 
said  premises  pending  this  litigation  pay  such  sum  as  he  may 
collect  as  rents,  after  deducting  his  commissions,  to  the  plain- 
tiff, should  the  sum  realised  from  the  state  of  the  premises  be 
insufficient  to  satisfy  his  demands." 

From  this  judgment,  as  well  as  from  the  interlocutory  order 
of  Judge  Norton  appointing  a  receiver,  defendant  appeals  upon 
the  several  grounds  set  out  in  the  record,  which  need  not  be 
repeated  here. 
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Before  proceeding  to  consider  the  meiiti  of  this  appeal,  it 
will  be  neoesBary  to  consider  two  prelioiinary  oljeetions  raised 
by  counsel  for  respondent,  the  first  of  which,  however,  will,  in 
our  judgment,  be  more  appropriately  considered  in  connectioQ 
with  the  merits,  and  will  therefore  be  passed  over  for  the  pres- 
ent. The  second  is,  that  inasmuch  as  there  was  no  exception 
taken  to  the  report  of  the  referee,  there  could  be  no  appeal 
taken  from  the  final  decree  of  his  honor  Judge  Wallace,  con- 
firming the  referee's  report.  However  this  might  be  if  the 
present  appeal  undertook  to  question  the  correctness  of  any 
of  the  findings  of  law  or  fact  by  the  referee  which  were  ooo- 
firmed  by  the  circuit  judge  need  not  be  considered,  inasmuch 
as  the  appeal  imputes  no  error  in  this  respect,  and  questions 
only  the  right  to  have  a  receiver  appointed,  and  the  dis- 
position of  the  rents  and  profits  collected  by  him,  a  matter 
with  which,  so  far  as  appears,  the  referee  had  nothing  what- 
ever to  do.  It  seems  to  us,  therefore,  that  the  appeal  is  properly 
before  us,  and  it  presents  substantially  but  a  single  qnestion, 
—  whether,  in  the  case  as  made  by  the  plaintiff,  he  was  en- 
titled to  an  order  ^r  the  appointment  of  a  receiver;  fior  if  he 
was,  then  that  portion  of  the  decree  of  Judge  Wallace  which 
is  appealed  from  was  right,  but  if  he  was  not,  then  it  is  eno- 
neous. 

It  is  well  settled  in  this  state,  that  by  the  act  of  1791,  as  it 
has  been  construed  in  many  decisions  which  are  so  well  luiown 
to  the  profession  as  to  render  it  unnecessary  to  cite  them,  the 
relation  of  mortgagor  and  mortgagee  is  totally  different  from 
that  which  existed  at  common  law.  By  our  law  a  mortgage 
of  real  estate  is  not  a  conveyance  of  any  estate  whatever,  but 
is  simply  a  contract  whereby  the  mortgagee  obtains  a  lien 
on  the  property  mortgaged  as  a  security  for  the  payment  of 
a  debt  The  mortgagor  still  remains,  even  after  condition 
broken,  the  owner  of  the  mortgaged  premises,  and  retains  all 
the  rights  incident  to  such  ownership,  amongst  which  is  the 
right  to  receive  the  rents  and  profits,  while  the  mortgagee 
simply  holds  a  lien  upon  the  property  to  secure  the  payment 
of  his  debt,  which  he  may  enforce  in  any  of  the  modes  recog- 
nized by  law.  But  having  no  title  to  or  ownership  of  the  mort- 
gaged premises,  he  cannot  claim  any  of  the  rights  incident  to 
such  a  relation.  His  rights  are  limited  by  the  terms  of  the 
contract  as  found  in  the  mortgage,  and  by  that  contract  he  sim- 
ply has  a  lien  on  the  mortgaged  premiseS|  and  that  he  may 
enforce  in  any  proper  way. 
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A  mortgage  on  real  eetate  in  the  ueual  ferm  i^tos  no  lien 
upon  tho  prodnoe  of  the  land;  for  if  it  did,  then  no  one  oould 
safely  hay  from  the  mortgagor  a  bale  of  cotton,  or  any  other 
produce  raised  npon  the  mortgaged  premiseSi  as  it  might  he 
followed  into  the  hands  of  the  purchaser  by  the  mortgagee  and 
sold  under  his  lien.  On  the  contrary,  the  rule  is  well  stated 
in  the  quotation  from  Jones  on  Mortgages,  sec.  771,  found  in 
the  case  of  Reeder  y,  Dargan^  16  S.  C.  186,  in  these  words:  ^A 
mortgagee  has  no  specific  lien  upon  the  rents  and  profits  of  the 
mortgaged  land,  unlesa  he  has  in  the  mortgage  stipulated  for 
m  jq>ecific  pledge  of  them  as  part  of  his  security.  He  has  no 
elaim  upon  them  until  he  has  the  right  to  take  possession  of 
the  premises  under  the  mortgage.''  It  seems  to  us,  therefore, 
that  the  question  whether  the  mortgagee  can,  before  or  pend* 
ing  proceedings  for  foreclosure,  subject  the  rents  and  profits  of 
the  mortgaged  premises  to  the  payment  of  his  debt  depends 
entirely  upon  the  contract  of  the  parties,  as  stated  in  the  mort- 
gage. If  there  is  a  stipulation  therein  that  the  mortgagee 
shall  have  a  lien  upon  the  rents  and  profits,  as  well  as  upon 
the  land,  then,  of  course,  such  lien  may  be  made  effective  by 
the  appointment  of  a  receiver,  under  proper  allegations  and 
proofs;  but  if  the  mortgage  contains  no  such  stipulation,  then 
the  mortgagee  has  no  higher  or  better  claim  to  the  rents  and 
profits  than  an  unsecured  creditor  of  the  mortgagor. 

While  the  authorities  elsewhere  seem  to  be  somewhat  con- 
flicting upon  this  point,  growing  probably  out  of  the  failure  to 
keep  in  mind  the  marked  distinction  between  the  nature  and 
effect  of  a  mortgage  at  common  law  and  under  statutes  like 
our  act  of  1791,  it  seems  to  us  that  the  cases  in  this  state  are 
in  accord  with  the  view  herein  presented.  The  case  of  Stoney 
V.  ShuUz,  1  Hill  Ch.  499,  27  Am.  Dec.  429,  is  not  in  conflict, 
for  there  the  mortgagor  was  out  of  possession,  and  hence,  by 
the  express  tt^ms  of  the  statute,  the  provisions  of  the  act  of 
1791  did  not  apply.  It  is  true  that  Dargan,  Ch.,  in  Matthevn 
V.  Pre$Um^  6  Rich.  Eq.  807,  does  intimate  that  where  the 
mortgaged  premises  ar'^  in  the  occupancy  of  a  tenant  under  a 
lease  from  the  mortgagor,  the  mortgagee  may,  by  proper  pro- 
ceedings, subject  the  rents  due  by  such  tenant  to  the  payment 
of  the  mortgage  debt,  citing  the  case  of  8ton$y  v.  ShuUz,  1 
Hill  Ch.  499,  27  Am.  Dec.  429,  which,  as  we  have  seen,  was  a 
case  in  which  the  act  of  1791  did  not  apply;  but  he  says  in 
the  same  case  ''  that  the  mortgagor  in  possession  is  not  liable 
to  the  mortgagee  on  aooount  of  rents.''    And  again  he  says: 


7M  Habdiv  «.  Habdib;  [8.  Candina^ 

^  If  the  mortgagor  or  the  aasigneo  of  fh#  oqofty  of  redempfioa 
havo  tenanti  in  pcwiianirinn  of  tho  mortgaged  premiaee  paying 
rent«  sooh  tenant*  may  bo  bioai^t  into  this  ooort  and  be  re- 
qnired  to  pay  the  aocming  rentSi  or  thdr  rente  in  anear,  for 
the  benefit  of  a  mortgagee  wboee  eeenrity  from  the  mortgai;ed 
premieee  ie  inadequate.  Bat  I  am  aware  of  no  ease  nor  have 
I  been  able  to  find  a  siogle  authority  to  rapport  the  proposi- 
tion  that  the  mortgagor  or  the  aesignee  of  hie  equity  of  re- 
demption is  liable  to  account  to  the  mortgagee  for  rents  in 
coneequenoe  of  their  own  nae  and  occupation  of  the  mortgaged 
premieee,  or  for  rente  actually  reoeifod  by  them  bom,  theif 
tenants  before  bill  filed  or  before  notice.*^ 

The  distinction  which  the  learned  chancellor  seoma  to  draw 
between  a  case  where  the  mortgagor  retains  the  nee  and  ocev 
pation  of  the  mortgaged  promisee  and  where  the  name  are 
leased  to  a  third  person  is  somewhat  difficult  to  appreoiatei 

It  may  be  possible  that  he  regarded  the  mortgagor  as  out  of 
possession  where  the  premises  are  leased  to  another;  but  if  so^ 
he  was  clearly  in  error,  as  it  has  been  settled  otherwiao  in  the 
subsequent  cases  of  Laffan  ▼.  Kennedy^  15  Rich.  248,  and  War» 
ren  ▼.  Raymond^  12  8.  C.  9.  But  whatever  may  have  been  the 
ground  of  the  distinction,  it  is  sufficient  to  know  that  the  view 
we  adopt  in  this  case  is  fully  supported  by  that  case,  as  it  is 
conceded  that  the  mortgagor  was  in  this  case  in  the  actual 
occupation  of  the  mortgaged  premiseSi  and  therefore  not  liable 
to  account  for  rents  in  consequence  of  her  own  use  and  ooon- 
pation. 

It  seems  to  us,  aho,  that  the  case  of  Seeder  t.  DargoM^  15 
S.  C.  175,  so  far  from  containing  any  intimation  to  the  con* 
trary,  as  is  contended  by  counsel  for  respondent,  supporta  the 
view  which  we  have  adopted.  See  also  the  case  of  Seigniom 
▼.  PaU,  82  8.  C.  137,  17  Am.  St  Bep.  846,  which,  though  de- 
cided upon  another  point,  after  alluding  to  the  marked  dis- 
tinction between  the  nature  and  eflect  of  a  mortgage  at  common 
law  and  a  similar  instrument  under  our  law,  contains  the 
following  language,  quite  appropriate  to  our  present  inquiry: 
**  Such  being  the  well-established  character  and  legal  effect  of 
a  mortgage  in  this  state  under  the  act  of  1791,  so  long  as  the 
mortgagor  remains  in  possession,  it  would  seem  to  follow,  logi- 
cally and  necessarily,  that,  in  the  absence  of  any  pledge  by  the 
mortgagor  in  the  mortgage  of  the  rents  and  profits,  they  would 
legally  belong  to  the  mortgagor,  with  no  claim  whatever  thereon 
^j  the  mortgagee  in  advance  of  a  foraclosure,  previous  to  which 
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the  mortgagor  would  have  the  right  to  diapose  of  said  rente  ae 
lie  chose.  Otherwise  the  ooort  would  make  the  contract  for 
the  parties,  instead  of  the  parties  themselves,  if  it  assumed  to 
turn  over  said  rents  and  profits  to  the  mortgageci  in  the  ab- 
sence of  any  stipulation  to  that  end,  or  of  any  pledge  thereof/' 

Applying  these  principles  to  the  case  in  hand,  it  is  quite 
clear  that  there  was  error  in  granting  the  order  for  the  appoint* 
ment  of  a  receiver.  80  much  of  section  266  of  the  code  as 
applies  to  this  case  reads  as  follows:  '*  A  receiver  may  be  ap« 
pointed  by  a  judge  of  the  circuit  court,  either  in  or  out  of  court, 
—  1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost  or  materially  injured  or  impaired.''  Now,  as  we 
have  seen,  the  mortgage  gives  to  the  mortgagee  no  real  or  even 
apparent  right  to  the  mortgaged  premises,  and  certainly  none 
whatever  to  the  rents  and  profits  thereof,  and  hence  this  pro* 
yision  of  the  code  did  not  warrant  the  appointment  of  a  re- 
ceiver. The  mortgagor,  remaining  the  owner  of  the  mortgaged 
premises  until  the  sale  thereof,  was  of  course  entitled  as  such 
to  the  rents  and  profits,  and  we  are  unable  to  perceive  by  what 
authority  the  property  of  one,  against  whom  no  debt  even  has 
been  established,  can  be  seised  and  impounded,  pending  an 
effort  on  the  part  of  an  alleged  creditor  to  establish  a  claim 
against  the  acknowledged  owner  of  such  property.  Neither  a 
copy  of  the  complaint  nor  of  the  mortgage  is  set  out  in  the 
**  case,"  and  we  only  know  the.  allegations  of  the  one  and  the 
terms  of  the  other  firom  what  is  there  stated.  It  does  not  ap- 
pear that  the  mortgage  contained  any  provision  subjecting  the 
rents  and  profits  of  the  mortgaged  premises  to  a  lien  to  secure 
the  payment  of  the  mortgage  debt,  and  no  such  allegation  ap- 
pears to  be  in  the  complaint,  nor  is  there  any  allegation  that 
the  mortgagor  has  committed,  or  is  even  about  to  commit,  any 
waste  of  the  mortgaged  premises,  and  hence  we  do  not  see 
that  any  case  was  stated  in  the  complaint  which  would  war* 
rant  the  appointment  of  a  receiver  of  the  rents  and  profits. 

While  it  is  true,  as  urged  by  respondent's  counsel  as  the 
first  preliminary  objection  alluded  to  above,  that  if  there  is  not 
enough  appearing  in  the  '*  case  "  to  indicate  error  in  the  action 
of  the  court  below,  then  the  judgment  of  the  court  must  be 
affirmed,  yet  the  application  which  counsel  proposes  to  make 
of  tliis  proposition  in  the  present  instance,  to  wit,  that  if  the 
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qnestion  tnrnt  upon  the  terms  of  the  mortgage,  and  a  copy  of 
the  same  is  not  incorporated  in  the  ^  case/'  then  this  ooQii 
eannot  undertake  to  say  that  there  is  any  error  in  the  jadg* 
nient  appealed  from,  cannot  be  approved.  It  was  for  the 
plaintiff  to  state  and  prove  such  a  case  as  would  entitle  him 
to  the  relief  demanded,  and  if,  in  stating  the  terms  of  the  mort- 
gage upon  which  his  claim  is  based,  he  fails  to  show  that  tbe 
mortgage  contained  any  stipulation  subjecting  the  rents  and 
profits  of  the  mortgaged  premises  to  a  lien  to  secure  the  pay* 
ment  of  the  mortgage  debt,  then  such  omission  is  fatal  to  his 
claim  to  have  a  receiver  appointed. 

But  again,  while  it  is  not  stated  distinctly  in  the  "  case  ** 
that  the  order  appointing  a  receiver  was  granted  before  any 
referee  was  appointed,  or  at  least  before  any  reference  had  been 
held,  yet  the  inference  is  irresistible  that  such  was  the  Cact^ 
and  if  so,  then  clearly  there  was  no  authority  for  the  granting 
of  such  an  order;  for  until  the  reference  was  held,  the  parties 
were  at  issue  as  to  all  the  allegations  in  the  complainti  and 
the  plaintiff  had  not  then  established  any  apparent  right  to 
any  property  whatever,  and  had  not  even  established  any 
claim  against  the  defendant,  as  the  affidavits  used  in  support 
of  the  motion  for  the  appointment  of  a  receiver  seem  mainly 
intended  to  show  the  insolvency  of  the  defendant  and  the  in- 
sufficiency of  the  mortgaged  premises  to  satisfy  the  mortgage 
debt  But .  we  are  not  disposed  to  rest  our  conclusion  upon 
this,  and  prefer  to  base  it  upon  the  broader  ground  stated 
above,  that  no  case  was  stated  warranting  the  appointment  of 
a  receiver. 

It  only  remains  to  consider  the  exception  to  that  portion  of 
the  judgment  of  his  honor  Judge  Wallace,  which  directed  the 
receiver  to  pay  over  to  the  plaintiff  such  sum  as  he  may  col* 
lect  as  rents,  after  deducting  his  commissions,  if  the  proceeds 
of  the  sale  of  the  mortgaged  premises  should  prove  insufficient 
to  satisfy  the  mortgage  debt  Inasmuch  as  Judge  Wallace 
had  no  authority  to  review  the  order  of  his  predecessor,  and 
was  not  at  liberty  to  disregard  the  same,  it  cannot  be  said  that 
there  was  any  error  on  his  part,  as  the  case  was  piesented  to  him, 
in  inserting  the  provision  complained  of  in  his  judgment  of  fore» 
closure;  for  if  there  had  been  no  error  in  granting  the  order 
for  the  appointment  of  a  receiver,  such  provision  would  legiti* 
mately  have  followed;  but  as  it  has  now  been  ascertained  thai 
the  order  appointing  the  receiver  was  erroneous^  the 
quence  flowing  from  it  must  also  be  so  regarded. 
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The  judgment  of  this  court  is,  that  the  order  of  Judge  Nor- 
ton, and  80  much  of  the  judgment  of  Judge  Wallace  as  is 
appealed  from,  be  reversed,  and  that  the  case  be  remanded 
to  the  circuit  court  for  such  farther  proceedingB  as  may  bo 

MoMMOBi^  Rieav  ToRnras  avd  to  a  RsouTm  io  Ssovai  nma  Pat* 
m!iT.  -^  In  the  absenoe  of  a  itipaUiuni  la  the  oiortgage,  a  mortgage*,  m 
saeh,  haa  no  right  to  the  ranta  and  proflta  of  nortgagad  proparty.  In  ordar 
to  obtain  a  right  to  the  ranta  and  profita  befora  hia  debt  becoinas  daa^  ba 
mnat  take  a  speoifio  pledge  of  tbeip  for  the  aecnrity  of  hia  debt:  Argall  r. 
Fm,  78  N.  T.  239;  Wyekoff  r.  aeofieU,  08  N.  T.  476;  DfrngloM  ▼.  0/toe,  If 
Boah,  e08;  WooUetf  ▼•  HoU^  14  Biiah,  788;  Kilkbrew  r.  Hinea,  104  N.  0.!182; 
17  Am.  Si.  Rep. 672;  Whiteheadr.  If oote% 48  Miae.  623;  WiOiamM r. Nokmd, 
2  Tenn.  Oh.  161;  Syraeiue  diy  Bank  r.  TcUhrn^  31  Barb.  201.  He  oan  onlj 
become  entitled  to  the  rente  by  eommenoing  anit  for  foreoloeare,  and  proonr- 
ing  the  appointment  of  a  receiver,  and  then  he  ia  oonfined  to  the  rente  ao- 
cmtng  during  the  pendency  of  the  anit:  ArgaUr.  PUto^  78  N.  T.  230;  Jacotm 
T.  QUmrn,  9  Neb.  880;  OhiUU  r.  Hwrd,  82  W.  Va.  66.  Where  a  mortgagee 
liaa  neglected  to  take  a  apeoifio  pledge  of  the  ranta  and  profita  for  the  aeonr* 
ity  of  his  debt  befora  it  beoomea  dne»  he  haa  no  equitable  right  to  the  rente 
and  profits  in  the  mean  time,  and  if  the  mortgagor  dies,  his  judgment  oredi- 
tora  are  entitled  to  a  preference  in  payment  ont  of  anch  rente  and  profita:  BoiiA 
^  Ofjdmubitrgk  r.  Arnold,  6  Paige,  88.  A  mortgage  which  doea  not  by  ita 
terms  pledge  the  rente  and  profita  of  the  mortgaged  praoiisea  gives  the 
mortgagee  no  Uan  on  them,  and  the  mortgagor  may  take  them  and  aasign 
them  without  liabili^  to  aooonnt  for  them  to  the  mortgagee.  And  if  the 
mortgagor  appropriatea  them  before  the  mortgagee  haa  acquired  a  apeoifio 
lien  on  theniy  the  mortgagee  ean  never  reoorer  them  back:  Leed9  r.  Qiford^ 
41  N.  J.  Bq.  464;  HoweU  ▼•  Rkpky,  10  Paige,  48;  Lehman  r.  TaUaateB  iffy. 
Oto.,  64  Ala.  667;  Wydu^^.  Seq/Uki,  88  N.  T.  476;  Ktif$er  r.  HU^  Maokey. 
170. 

ICoviaAeoR  xh  Possiasioir  Bhtitlid  to  Rvmts.  —  A  mortgagor  who  is  al« 
lowed  to  remain  in  poasasaion  of  the  mortgaged  premiaea  is  entitled  to  the 
tanta  and  proflta  thereof,  and  haa  the  right  to  take  and  appropriate  them  to 
his  own  use  without  aooounting  for  them  to  the  mortgagee:  BeU  ▼.  Sd^Brmkr^ 
6  N.  J.  Bq.  164;  Siherman  ▼.  ITarikwutem  MuL  Life  Ine.  Co.,  6  III.  App.  124; 
ffarrieonr.  Wfee,  24 Coon.  1;  68  Am.  Da&  161;  Biderw.  Bag^,  84 N.  T.  461; 
Okmm  T.  GMey,  6  Sand.  447;  OkUde  r.  Hurd,  82  W.  Va.  66;  Ja4iobe  r.  GOh 
eon,  0  Keb.  880.  In  delivering  the  opinion  of  the  court  in  Beti  ▼.  Sehermier, 
H  N.  J.  Bq.  166,  Halated,  O.,  said:  ''I  have  oonaidered  that  the  mortgagor  is 
•ntitled  to  the  rente  while  he  ia  in  poasession  by  his  tananta.  I  am  satisfied 
that  the  contrary  practice  waa  inconsistent  with  what  is  new  well  understood 
to  be  the  nntnre  of  a  mortgage,  and  led  to  great  oppression."  And  Oreen* 
J.,  in  deliTering  the  opinion  of  the  oourt  in  OkMe  ▼.  Hurd,  32  W.  Va.  87» 
eaidi  "  So  long  aa  the  mortgagor  is  allowed  to  remain  in  possession  he  is  en* 
titled  to  reoeive  and  apply  to  his  own  nee  the  increase  and  profita  of  the 
mortgaged  estate;  and  although  the  mortgagee  may  have  the  right  to  take 
possession  upon  condition  broken,  if  he  does  not  exercise  the  right  he  can* 
not  claim  the  rente;  if  ha  wiahea  to  receire  the  rente  he  must  take  means  to 
abtain  the  poBsessioo."  And  the  assignee  of  the  mortgagor  or  the  purchaser 
of  the  equity  of  redemption  stands  in  the  place  of  the  mortgagor  and  auo- 
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to  an  bit  rl^iM  Bfnmm  CUg  Am*  ▼.  IWImm,  SI  Barln  »1;  ffinrw 
T.  JToKtoMtem  JArf.  Uftlm.  Co..  5JXL  A:p^  ICi.  Batamortgagmwbo 
takes  poweoion  of  tho  mortgaged  premioM,  androoaiTM  the  rmti  and  profit^ 
■mat  apply  them  to  the  peynieot  of  hia  dablk  and  aoee«at  lor  tiMm:  A 
w.  Wfm^  24  Gona.  1|  O  Aim  Deo.  Iftl. 

MoBfOAOBB's  Rioan  at  Oomiios  Law.  —At  ooaunon  law^  the 
immediately  upon  the  exeoatiom  of  the  mortgage  deed,  heoamo  eeiaed  of  an 
eetato  in  fee  in  the  aaortgaged  premiaea^  Hie  oooapatioa  of  n  aaortgagor 
who  remained  in  poaaneaion  after  the  oxeentiMi  of  the  mortgage  waa  like  that 
ol  n  tenant  at  wiU.  Hie  mortgagee  wae  deemed  the  abaolnto  owner,  haviog 
aright  to  enter  and  to  maintain  a  pomaaacity  action againat  tiw  Bortgagoi^  or 
any  other  perMO*  ezoept  tenanta  who  had  entered  niider  leaaea  made  prior 
to  the  exeention  of  the  mortgage.  Bnt  if  the  mortfpage  deed  owitainod  eoro- 
Banti  by  whioh  tiw  mortgagor  wae  ontitled  to  retain  the  pQeiaarion,  n  oonrt 
of  eqni^  wonld  proteot  lum  in  tiw  enjoyment  of  snoh  rights  and  onjoin 
any  aetioa  or  other  piooeeding  inatitnted  by  tiw  Baortfagee  to  ojeot  himi 
Mattkem  ▼.  Fredom,  6  Bioh.  Sq.  a07,  note. 

Ricnnm  or  Rum  of  Mobtoagbd  PBOPSBrr,  Affouitmbht  ov.  — Undar 
tte  mle  that  formerly  prevailed  in  Bngtand,  a  mortgagee  who  had  a  legd 
eateto  and  oonld  enter  after  a  defanlti  or  reooTor  pomeaaioin  in  aa  aotioa  at 
law,  was  held  not  to  be  entitled  to  a  reoeiror  of  tlw  rente  of  tiie  mortgaged 
eatote:  Bermeif  r.  Sewell,  1  Jacob  ft  W.  047;  Siturck  r.  Tmmff,  6  Bear.  M7| 
Ackkmd  T.  Grtneiur,  31  Boat.  482;  Wmamt  r.  JUUnnm,  16  Ooon.  U7|  Wf^ 
on  Beoeirers*  2d  ed.,  eeo.  640;  2  Jones  on  Mortgagee,  4th  ed.,  aea  1519L  The 
reason  given  for  this  mle  wa%  that  the  legal  mortgagee,  being  entitled  to 
immediato  posseesion,  stood  in  no  need  of  the  aid  of  eqni^,  beoanae  ho  ooald 
at  onoe  proteot  hia  intorest  by  himself  taking  pomsesioiL  Bat  by  tko  atatato 
28  ft  24  Viot,  0. 14fi,  aeos.  11-^  it  is  provided  that  the  mortgagoo,  ia  all 
oases  where  the  paymeat  of  the  principal  is  in  arrear  one  year,  or  tko  iater* 
rsat  six  months,  or  after  any  omission  to  pay  any  iaanranee  premiam  whiek 
by  the  terms  of  the  deed,  ought  to  be  paid,  may  obtain  tiie  appotntomnt  of  a 
rsoeirer  of  the  rents  and  profito  of  the  estoto  mortgaged.  And  ovan  andor 
the  mle  prevailing  in  England  before  the  enactment  of  thia  atatate^  a  re- 
ceiver was  generally  appointed  if  the  oironmstanoeo  of  the  case  ware  each 
that  the  mortgagee  oonld  not  obtaia  posasarion  by  an  actum  at  law.  Tkaa  a 
eeeend  mortgagee^  who  wae  rogarded  as  having  an  eqaitaUo  estato  only,  aad 
who  was  nnable  to  enter  as  against  the  first  mortgagee^  was  gsaarally  held  to 
be  entitled  to  the  appointment  of  a  receiver,  when  proper  rsaaona  for  the  ap- 
pointment were  ahown.  Bat  snch  appointment  was  withont  prejndioe  to  the 
right  of  the  first  mortgagee  to  obtain  poaaeasion:  Br^am  v.  Oormkk,  I  Ooz 
a  O.  422;  Dalmer  v.  Daakwaod,  2  Cox  a  a  S78;  Bermtf  v.  Bemdi,  I  Jacob 
ft  W.  647;  AfkUnam  v.  K€m$kmid,  16  BeaT.  629;  AMmd  t.  <9raamer,  SI 
Beav.  482;  Meadei^  v.  8ml^,  6  Haci^  620|  aad  aee  CbrO^oaT.  ffiifiamiif^  U 
N.  J.  Bq.  39;  64  Am.  Deo.  47& 

ArponiTjfBrT  Laboilt  nr  Dwnumov  ov  OomA  — Ooorto  of  oqaity  to 
this  oonntry  seem,  as  a  general  rale,  to  hwe  been  more  libeial  ia  tiie  oxet^ 
oise  of  their  power  to  appoint  reoeivera  of  the  rente  and  profite  in  mortgage 
eases.  Tet  is  well  settled  iu  this  coontry  that  the  appointment  of  a  reomver 
rests  largely  in  the  disoretioa  of  the  conrti  and  is  governed,  to  a  great  extent^ 
by  the  oironmstanoes  of  each  partionlar  oaaes  MUw(aike$  0te,  Bm  A  Oik  w» 
8<rtU(^r,  2  Wall.  510;  Verplank  v.  Cainea,  1  Johns.  Gh.  67;  Bti€r  v.  Bagleg,  84 
N.  Y.  461:  Hnmh  v.  HuvMh,  99  Ind.  600;  DovgloM  v.  CUne,  12  Bash,  608; 
LouHiU  V.  Doe,  44  Miuu.  144;  Mger$  v.  BUeli,  48  Miss.  872;  Jae6b9  v.  Meo% 
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9  Nell.  880;  Chtie  r.  Panie,  12  Heitk.  606;  MorHmm  v.  BwdbMt^  Hempit  442; 
JSaie§  ▼•  lm$kf  60  Wia.  490.  It  b  not  a  matter  of  coorae  to  appdnt  a  tooeiTer 
in  m  foreeloaiire  mitt  HaekeU  T.  Smaw^  10  Ired.  Bq.  22a 

ArrouinaMT  Madb  wixs  Gbiat  Oaotioh,  ahb  ovlt  ov  Good  Obovhds. 
—  The  i^ppointiifteat  of  m  reoeiver  of  tbe  roate  and  profits  of  mortgaged  prop- 
erty ahould  be  made  with  great  eantion,  and  only  in  oases  of  pressing  and 
apparent  neoessi^:  PaUm  ▼•  Aeeuaorf  TrtmaU  Oiow,  4  Abb.  Pr.  237;  ShoiweU 
w,  8mUht  8  Bdw.  Ch«  688L  To  warrant  the  appointment  of  a  reoeiTer,  it  mnet 
•elearly  appear  that  tho  mortgagor,  or  other  person  liable  for  the  mortgage 
debt|  is  hopelessly  tosolTent^  and  that  the  property  mortgaged  is  inadequate 
■eenrity  for  the  debt:  Oomt  ▼•  Oomb*^  6  MoCraryf  661;  Syraemm  OU9  Bank  ▼• 
TaOman,  81  Barb.  201;  Brown  w.  Ohaae,  Walk.  Oh.  48;  WWkmiM  w.  Nolami, 
2  Tenn.  Oh.  161.  And  a  seenrity  is  presumed  to  be  sniBoient  until  the  con- 
trary is  showns  Brcmn  ▼.  OkoMt  Walk.  Oh.  48.  A  reoeirer  will  not  be  ap- 
pointed in  a  foredosnre  soiti  unless  it  is  made  to  appear  that  there  is  an  im* 
peratiTe  necessity  for  tbe  appointment:  8aU$  ▼.  Lutk^  60  Wis.  480;  Bfraatm  OUig 
Btmkr.  TaUman,  81  BarK  201;i9t}8erman  r.  yarthwetiem  M.  L.  L  Co.,  6  BL 
App.  124.  A  receiTer  wBl  not  be  appointed  unless  it  is  clearly  made  to  appear 
that  the  security  is  inadequate,  or  that  the  rents  and  profits  are  in  danger  of 
being  lost^  or  materially  injured  or  impaired,  or  that  there  is  imminent  danger 
of  the  waste,  remoral,  or  destruction  of  the  mortgaged  property:  Morri§tmWm 
Buetner^  Hempet.  442;  Oalianam  t.  ShaWf  10  Iowa,  183;  Sleeper  r.  leeim,  60 
Iowa,  879.  In  no  mortgage  case  ought  a  reoeirer  to  be  appointed  when  it 
appears  that  on  a  foreclosure  the  mortgaged  premises  will  bring  enough  to 
pay  the  amonnt  of  the  mortgage  debt^  with  the  intereets  and  costs:  Ptdlam  ▼. 
dmcinnaU  etc  B*  R%  Oo,^  4  Biss.  36.  Nor  will  a  receirer  be  appointed  when 
the  rents  and  profits  are  being  applied  to  the  payment  of  the  mortgage  debt| 
and  the  necessary  expenses  incurred  in  the  management  and  care  of  the  prop- 
arty:  Mfkm  ▼.  IknenipcHt  61  Iowa,  688.  And  where  the  security  has  not 
decreased  siaoe  the  mortgage  was  given,  and  there  is  no  cTidenoe  that  the 
property  is  being  mismanaged  by  the  assignee  in  posssssion  thereof,  a  receiTcr 
ahould  not  be  appointed  upon  the  application  of  a  plaintiff  seeking  to  inter* 
cept  the  rents  and  profits,  and  divert  them  to  his  own  use,  *\o  the  prejudice 
of  prior  mortgagees,  although  the  mortgagor  is  non-resident  and  insolrentt 
Sake  ▼.  Laek^  60  Wis.  490.  And  it  b  error  to  appoint  a  receiTer  in  a  fore- 
olooure  suit,  where  no  waste^  or  failure  to  pay  taxes,  or  dinunutioa  of  tho 
ralne  of  the  security,  or  inorease  of  the  mortgage  debt  has  been  shown,  bnt^ 
4m  tbe  contrary,  it  has  been  shown  that  such  debt  has  been  reduced  siaoe  the 
taking  of  the  mortgaga;  that  less  than  half  of  the  remaining  debt  is  due,  in^ 
oluding  (mly  a  ssmU  amount  of  interest;  that  the  property  consists  of  city  lots^ 
preenmably  salable  in  parcels;  and  that  there  is  nothing  to  show  that  a  party 
personally  liable  for  a  large  part  of  the  debt  is  not  responsibls  to  the  full 
amount  of  any  probable  dsAclency:  Mmrle  r.  Bramkami^  62  VHa.  187. 

RncnysR  wtll  h  AffffonrfUD  WHSir.  ~  While  the  appointment  of  a  re* 
reiver  rests,  as  has  been  shown,  in  the  discretion  of  the  oourt^  and  will  not  be 
made  except  upon  good  grounds  shown,  it  is  well  settled  by  the  great  weight 
-of  authority  that  upon  the  commencement  of  a  suit  to  fondose  a  mortgage^ 
a  court  of  equity  will,  upon  the  application  of  the  mortgagee^  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  mortgaged  premises,  whenever  sulBcient 
oquitable  grounds  for  such  appointment  are  shown.  The  principal  grounds 
upon  which  such  relief  is  granted  are:  1.  That  the  property  covered  by  the 
mortgage  is  an  inadequate  security  for  the  payment  of  the  debt^  with  the  ao- 
4}rued  interest  and  costs  of  suit;  and  2.  That  the  mortgagor,  or  other  par* 
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Ml  IMI0  far  tfl«  pft7m«irt  «r  tfl«  aM^  ii  iMalT< 
or  is  Mdi  dMbfcfiil  fioMMial  alnfiiv  thai  a 
cieadraej  would  Im  —a ymflnig  Whmm  «k«i  t«» 
ejurt^  a  «o«ri  «f  •qwigr  M  alaoit  ■iiiiwl\y 
appoiafe  a  raoeircr  of  tho  rmte  and  pnfilK  Kmmim  v.  Oindki  Adef  Obl,  W 
U.  &  S78;  OitMl  T.  PkmmbfM.  L.  L  O^  121  U.  &  105;  gi-i  iibi  ▼.  IWomi 
iCTtfi  Odi,  64  Ala.  667;  fW«  ▼.  JPbily,  >i  Ark,  «5;  Aa»y.  O—ftfr.  15  fk. 
662;  ffatm  ▼.  €BUav»  Bmddimg  Soeki^,  86  ID.  406;  Afflia  ▼.  OWbert;  OS  lad. 
160;  Dtmgiam  ▼.  CAm;  18  Baih,  606;  IomU.  ▼.  2^  44  Mma.  144;  i^MOipi 
V.  JUoad;  as  MiM.  781;  ^yaNM  ▼.  JM^  1  Not.  179;  Baak^Ogda^bmgr. 
Arnold,  5  Paige*  60;  Ate  /m.  Ox  ▼.  A066tiij;  6  Fkig^  666;  AMor  ▼.  IWvr, 
II  Pkigob  466;  46  An.  Doo.  766;  ronMT  t.  Qjawiaiw.  1  Bai^  66;  il«Mr  t. 
7V»:Mfr,  8  BuIk  444;  ^mttv.  TIfiam*  16  Hu.  671;  HoiieiAedt  w.  Dm^B,  n 
Hao,  04;  Ktrtkmer  ▼.  #ViMy,  60  H.  a  94;  Oiittan  ▼.  JWf  JTof.  ^^ait  4^ 
WUmiMf/tim,  64  N.  a  604;  Hmtkam  w.  Wdh.  0  Hamph.  666;  Jfaidb  ▼.  A^ 
to%  10  Wu.  140;  SeknSber  t.  air^.48  Wia.  906.  In  Nebraska^  if  it  appeui 
thai  the  mortgaged  twopoflj  "is  probably Inaoffioieat  to  dia«rfiarge  the  BMfi> 
gage  debt^"  a  reoeiTer  wiU  bo  appoiatedi  i/fl0pla  r.  Ofteea.  9  HoK  686L  Aai 
in  Man  r.  Onm^ion,  61  Ala.  507,  it  wea  bdd  tbat  wbere  a  BMirts^or  vhe 
agreed  in  tbo  nortgige  to  ineare  the  pn^perty.  pay  tazeib  ^md  keep  it  ia  i^ 
pair  failed  to  do  ao^  aad  wae  ehown  to  be  iaaolToa^  the  ooart  wcmid  aet 
doeely  eemtinias  oonfliotiiig  eWdenoe  ae  to  the  valae  of  the  BMirtgagod  pren- 
ieee,  apon  whieh  a  reoeiTor  wae  appointed.  80  ia  BoOm  v.  Ih^f,  65  How.  Pk; 
461,  it  wae  held  that  if  the  mortgagee  ia  irraeponeibla^  er  ie  ooonaitti^g 
waete,  or  the  raata  aad  profita  are  in  dangw  of  being  leet^  a  reeeiTor  will  be 
appointed.  See  alao  WorrUl  w.  Oafar,  56  Qa.  666.  And  ia  Kentooky  a  ra- 
oeiver  will  be  appdated  when  the  mortgaged  pioperij  ie  ia  danger  of  bei^ 
loeti  remored,  or  materially  injared,  or  the  oooditioa  of  the  mortgage  hae 
not  been  performed:  Newport  €te.  Bridge  Oo.  ▼•  X^aa^faaa,  19  Baah,  67l| 
WooUeg  w.  HolU  UBoah,  768.  In  Indiana,  itaeema^  it  ie  only  Baoeoaary  ta 
abow  that  the  property  mortgaged  ie  inanflbrient  to  diaohaige  the 
debt,  without  ahowing  that  the  mortgager  ie  inaolreai:  Pemd/or  w, 
Ind.  660;  Hurehr,  iSfaraft,  00 Ind.  50a 

PBOTUioir  nr  Momoaob  iob  ApvomnmT  ov  Rrarfxa,  Kwkft  oi*.  — 
When  a  mortgage  oontaiaa  a  proriaion  that  in  oaae  of  defanit  a  raeeiTer  el 
the  rente  may  be  appointed,  the  ooart  will  appoint  a  reoeirer  apon  a  laaa 
olear  ehowing  than  where  the  mortgage  oontaina  no  aooh  preriaioa.  It  w91 
not^  howoTer,  enforoe  aach  a  proviaion  if,  nndar  aJI  the  eirenmetaooee  of  tte 
eaae,  it  would  be  inequitable  to  do  aa  Bat  if  there  ie  no  good  reaeon  ahowa 
why  it  ahould  not  be  enforoed,  a  eonrt  of  eqnity  will  epeoifioally  enforoe  iti 
Kfogh  Ufg.  Ox  ▼.  IfMMm,  86  Abb.  K.  Q  656;  2>m  Jfeiaei  «tat  Or.  ▼.  Wed. 
44  Iowa,  26;  Pofne  r.  MeSkog,  76  Iowa,  61. 

ArPOiHTMiNT  or  RioiiTKR  AVTIB  Dmbbb.  — >The  appoiatment  of  a  re* 
oeiTor  aftor  final  deoree  ia  nnnanal,  and  if  allowable^  ahonld  be  enpported  by 
a  atrottg  ahowing  of  faota:  Adair  w,  WHgk^  16  Iowa,  685;  9  Jonea  on  Ifet^ 
gagee,  aeo.  1681.  Bat  where  feote  eaffldent  to  Jaettty  It  are  ehown,  a  re- 
oeiver  may  be  appointed  after  deoree,  aad  OTon  after  i^^pealx  Btmk  pfUtim 
T.  /Tadh,  6  Barb.  Ch.  896;  40  Am.  Dea  175;  OUAom  ▼.  Fkm  NeAmal  Bmk 
qf  Wilmington,  84 N.  O.  804;  ThMUur.  Daeiee,  11  Bear.  8a  And  in  Lediaa^ 
the  eourt  may  appoint  a  reoeiver  of  the  rente  aad  profite  daring  tka  year  at 
lowed  for  redemption,  where  the  appointment  ia  neoeeeary  to  eeonre  ample 
Jnsttoe  to  the  partiea:  OnmeUg  r.  Dickmm,  76  Ind.  440;  JferHtt  T.  OBaen^  186 
Ind.  155.     And  a  reeolTer  who  hae  been  pri^rly  appointed  BMy  ba 
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«ffcer  the  deerset  BmAamm  ▼.  BeritiMn  L,  L  Oo.,  96  Ind.  510.  Bat  a  Aort- 
^gtigf  who,  haTing  beeomo  the  pnrehaaor  at  hia  own  mIo,  brings  a  nit  to 
lB»Te  tbo  nnoertainty  of  hit  title  naoLTodt  ii  not  ontitlod  to  baTO  a  roeoiTer 
appointed  in  that  aaits  McLmm  r.  Fretkif^  56  Ala.  211. 

RsojuYaa  mot  APFOUiTmD  ui  Nmw  Jmbsbt  iob  Mbbi  IwADiovAcr  amd 
Imsoj^vxnct.  — Tho  rale  that  a  reoeiver  of  the  rente  and  profite  will  be  ap- 
pointed where  the  mortgaged  premises  are  inadeqaate  security  for  the  mort- 
l^age  debt  and  the  mortgagor  is  insoWent,  has  not  been  adopted  by  the  oonrte 
4>f  New  Jersey.    Saoh  inadeqaaoy  and  insoWenoy  are  not  in  themeeWes  re* 
guarded  as  suffioient  grounds  to  warrant  the  appointment  of  a  reoei?er  in  that 
«tate:  Coi-U^fou  ▼.  HcUhawap,  11  K.  J.  £q.  89;  64  Am.  Deo.  478;  BeH  ▼.  Scher- 
nUer,  6  N.  J.  Eq.  154;  Frkbie  ▼.  Bateman^  24  N.  J.  Eq.  28.    Bat  where  the 
buildings  upon  the  mortgaged  premises  have  been  bnrned  down,  and  the 
property  generally  has  been  permitted  to  go  to  waste,  through  the  fanlt  of 
the  person  in  possession,  or  where  fraud  or  bad  faith  is  shown  bj  the  misap* 
propriation  of  the  rente  and  profits,  a  reoeirer  may  properly  be  appolntedt 
CwUeyou  r.  Bathaway,  11  N.  J.  Eq.  89;  64  Am.  Dea  478.    A  rtoeirer  will 
also  be  appointed  in  aid  of  an  action  of  ejectment  by  a  mortgagee  to  obtain 
possession  of  the  mortgaged  premises,  when  the  mortgagor  is  insolvent^  the 
property  is  insufficient  security  the  mortgagor  has  remored  from  the  prem* 
iaes  and  given  possession  to  a  person  who  is  to  oooupy  them  without  aooount- 
ing  for  the  use  thereof,  and  the  mortgagor  has  oommitted  waste  and  threatens 
to  commit  more:  BratUd  ▼.  BuUom^  30  N.  J.  Eq.  463.    So  a  first  mortgagee 
Is  entitled  to  a  reoeiTer  in  a  suit  to  foreclose  his  mortgage,  where  he  shows 
that  he  has  no  personal  ssenrity  for  his  debt,  thst  ths  premisss  are  an  in- 
suffioient  seenrity,  that  the  mortgagor  has  not  paid  the  intorest^  and  that  he 
has  failed  to  pay  the  taxes  upon  the  prenuses^  whereby  a  lien  has  been  created 
paramount  to  that  of  the  mortgage^  and  whidi  may,  if  not  itself  eztingaishedt 
extinguish  the  mortgage:  Makon  ▼.  Ora0^a%  28  N.  J.  Eq.  567.    And  the 
appoiotment  of  a  reoeiTer  is  Justifiedt  pending  foredlosure,  where  the  mor^ 
gagor  recsiTss  the  rente  sad  refuses  to  apply  them  to  the  payment  of  the 
intersst  due,  the  premises  being  inadequate  secaritj»  and  there  being  no  per- 
sonal seenrity,  although  the  unpaid  taxes  on  the  prsmises  may  be  a  lien  sub- 
sequent to  that  of  the  mortgage:  Stotkmtm  t.   ITaOib  80  N.  X  Eq.  448| 
{nutmoad  t.  Ooffin,  80  K.  J.  Eq.  46a 

Rksitsb  vor  AnomnD  nr  ICiaraoiir.— It  is  held  by  the  supreme 
eourt  of  Miohigan  that  under  the  stetate  of  that  state  the  mortgagor  is  en- 
titled absolutely  to  the  posssasion  of  the  mortgsged  propsrty  until  the  mort- 
g^;ee's  title  becomes  absolute  nnder  the  foreclosursb  wtd  that  the  mortgagee 
Is  not  entitled  to  the  rente  pending  the  foreclosure^  nor  to  the  appointment 
of  a  rseeiyer  to  collect  them:  Wagat  ▼•  SkmSt  86  Ifieh.  864;  Bemhsr  ▼.  Jfor* 
fSiMsite.ax.,40Mieh.807;  JSrosefUnsT.  <7raN0er,44Hich.6O8.  IndeliTov- 
tog  the  opinion  of  the  oourt  in  Wagar  r.  Bkmt^  86  Mioh.  867,  Harston,  J., 
said:  *' Since  the  passage  of  this  aot^  which  prsTonte  the  mortgagee  from 
ebtoining  possession  until  he  has  acquired  an  absolute  title  to  the  mortgaged 
preiniMs,  the  mortgage  binds  only  the  Isads.  The  rente  and  profite  of  the 
laod  do  not  enter  into  or  form  any  part  of  the  security.  At  the  time  of  giv- 
ing the  security  both  parties  understand  that  the  mortgagor  will,  and  that 
ths  mortgsgee  will  not,  be  entitled  to  the  rents,  issues,  or  profite  of  the  mort- 
gaged premises^  until  the  title  shall  haTc  beoome  absduto  upon  a  foreolosurs 
of  ths  mortgage.  Until  the  happening  of  this  erent,  the  mortgagor  has  a 
elear  right  to  the  possession  and  to  the  income  which  he  may  derive  there- 
trom,  and  the  legislature,  by  the  passage  of  this  stetuts^  oontemplated  that  be 
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■honld  1iaT«  raeh  p<MMtirfoii  and  inoooM  to  aid  bim  fm  f^jisf  fSbm 
would  be  *  noral  dootriae  to  Md  ttttft  Iha  nortfiCM  hud  *  rigM  to 
profito  toddMl  toovMnhip^  ftad  7«l  ttMft  he  hid  B«th«  *  laivid  tifeto  or 

to  potmrioB.  IW  laipslatoMb  im  dapriviag  bin  of  tbs  omuw  al 
po^■6^^io^^  totopded  thereby  alio  to  cttt  off  inddtprife  Mm  of  all  ri|^  which 
be  ooold  hare  aoqaired  in  eaae  he  dbtoined  powaeeioQ  before  eoqvirii^  aa 
abeoloto  title.  To  depriTe  him  of  thie  partioiilar  reoMdy.  and  yet  allow  Um 
ill  aome  other  piooeediikgto^  ia  edbel^  amva  at  the  aaaM  raeall^  vottid  be  bvft 
a  meaoingleai  prooeediai^  and  wonld  aot  be  aaooriag  to  the  mortiiBgor  thoaa 
labftantial  rights  whiah  it  waa  the  endeat  iatan*  be  ahodid  bavau  Wa  d» 
aot  overlook  the  faet  that  a  oontrary  dootriiie  baa  been  held  elaewbeve  nndar 
aahnilar  atotnte.  We  cannot  avoid  toinUngp  bowavw»  toat  lorna  to  aa  boU 
wonld  be  a  mere  evaaion  of  ant  atatote." 

In  an  early  oaM  in  Odif emiai  alao^  it  waa  daeided  that  an  eadar  appoinft. 
ing  a  reoaiTer  in  a  anit  to  loreeloaa  a  mortgige  waa  ecroneoa%  and  mnat  ba 
rerened:  C%  ▼.  /d^  6  CkL  99|  65  Am.  Dea  4M.  Bat  the  node  of  that 
atato  now  proridei  that  a  reoeiTar  may  be  appointed  ''in  an  notion  by  a 
mortgagee  for  the  foreeloBOie  of  hie  mortgage  and  tola  of  tba 
property,  where  it  i^ppeara  that  the  nMrtgaged  property  ia  in  danger  af 
loat,  remoTodt  or  nmterially  iajared*  or  that  the  oondition<el  the 
baa  not  been  perf onned»  and  that  the  property  ia  probably  ininilhaant  to 
ehaige  the  mortgage  debt":  CbL  Code  dr.  Pkoa.  aaa.  Ui,  anbd.  % 

Ho  BjMum  APFonmD  ABAnmr  Vnar  ICoRiOAaaa  n  P< 
Where  a  prior  mortgagee  ia  to  poaaearion  of  tiie  nMwtgaged 
eoort  will  not^  npon  the  applieation  of  a  aabaaqaent  BMrtgagea 
oeiTer,  to  the  prejndioe  of  snob  prior  nwrtgagai^  while  anything 
on  bia  mortgage:  2  Jones  on  Mortgages^  aeOi  U2S;  High  on  Baeeivoi% 
•70;  Bemei^  ▼.  SeweU,  1  Jaoob  ft  W.  647;  Msm  ▼•  Ifeod;  2  Jaeob  ft  W.  659| 
ifmarreU  r.  Bedford,  18  Yea.  977;  Oodrmt/lm  t.  FmHaar,  16  Yea.  469;  HOm  r. 
ifoor^  16  Bear.  176;  XMaerT*  AuAiaood;  f  Ooz  a  a  676;  Tmtkm  BmM^ 
€h.  r.  Woodrt^.  6  K.  J.  Bq.  210;  BoUmw.  Jhg.  66 How.  Fir.  461|  Ate  ▼• 
jLasft.  60  Wis.  40a  Bat  if  ha  oonfesiea  that  be  baa  been  paid  ol(  ariafnam 
to  acoept  what  ia  doe  to  bim»  a  raosirar  may  be  appointed  againal  Umt 
Bem^  T.  5eioBl/,  IJaoob  ft  W.  647.  So  if  be  fafla  to  render  bia  aeeonnto  aa 
that  it  oan  be  asoartained  whether  or  not  be  baa  bean  folly  palds 
▼.  Poftor,  16  Yee.  460.  8o^  also^  if  he  ref oses  to  awaar  that  a^ytUng  to 
to  htm:  QvorrflB  ▼•  iM^Ofxi;  IS  Yea.  677. 

RaoiiTiB  vor  AnraoiTiD  arbb  ArpoanenBR  ov  Aananu  n  Biavk- 
BUPTOT.  —  Where  a  mortgagor  goea  into  bankmpt^,  and  an  aasignea  k  ^- 
pointed,  or  where  be  makes  an  aasigament  for  the  beneOt  of  bis  oreditoray  a 
reoeiver  will  not  be  appoiatad.  The  asaigaea  ia  by  law  olothad  with  Hfca 
fnnotions  to  those  of  a  reoaiTer:  /a  rs  i?winrfft  S  Hagbs%  166|  ffsj^'oas  ▼• 
FaU^  82  a  a  134;  17  Am.  St.  Repi  646. 

Raoirran  ApronrraD  ohlt  of  Pbofubtt  Mobxoaobd.  — A  mortgagee  ana 
only  have  a  receirer  appointed  for  the  proper^  npon  wbiob  bb  mortgage  ia 
a  Ilea:  MyUm  r.  i>aMi^por<,  61  Iowa,  668;  WliU  T.  GH^  64  Iowa»  660L 

ArpoiMTMBHT  SHOULD  BB  Madb  vpoh  NoTBoa  i—  A  roosiTer  shoald  Bo4  be 
appointed  without  notioe  to  the  party  whose  property  is  to  be  diveatsd, 
oept  in  oases  of  the  gravest  emergenoy,  demanding  the  immediato  totarfi 
of  the  ooort  to  prereot  irreparable  injnry:  HoM  ▼.  OBUoopo  BmUtUng  S^cUt^ 
^  III  486|  if«f««  ▼•  Cbaur,  28  Fla.  422;  ITAiletoaclT.  roaia^aMiaa.6aL 


Jane,  1891.]  Btati  v.  Lxysixa  799 


Statb  t;.  Lbybllk 

pi  SOVTH  OABOLUrA,  12a] 

Paksvmftio]!  tbat  Obdimabt  avd  Pbobabia  CovBMqvwanm  ov  Jbn  abs 
ISTBsiDXDi  —  Brary  san*  nuui  it  prMnmed  to  ifttond  the  ordliiAfy  uid 
probable  oooeeqiienoae  of  an j  aot  that  he  pnrpoael  j  doet. 

Mauob  Ikwebmmd  wbou  XJwm  of  Dxadlt  Wbapos.  —  Malioe  may  be  inferred 
from  thevae  of  a  deadly  weapon,  oaoaing  death,  anleaa  rebotted  by  other 
testimony* 

Maugh  Implixd  wrsout  R^nuovoB  10  What  was  PAamro  nr  Psnoirm*! 
MiKO^  WHBi.  —  If  the  aot  whidh  prodnoed  death  be  attended  with  aneh 
eironmatanoaa  na  indieata  a  wioked»  depraved,  and  malignant  apiri^  the 
law  will  imply  malioa^  without  loforenea  to  what  was  paaaing  in  the 
priaoner'a  mind  at  the  time, 

JjuftKoanonB  10  Jumr  mmr  n  Amomid  10  matb  ud  Avtuoabu  to 
Oasb.  —Where  none  of  the  teatlmony  la  ineorporatad  in  the  ''  eaae,"  the 
anpreme  oonrt  eannot  aaaame  that  inatmctiona  gifon  to  the  Jnry  wore 
either  inapplioabla  to  the  eaae  made,  or  oalonlatad  to  mialead  the  jnryf. 
on  the  oontrary,  it  la  bonnd  to  aasnme  that  they  were  applioable. 

Pbofogatiok  bt  Wobds  only  kot  SoFrioiBiiT  TO  Rbduob  Obimb  ibom  Mvb* 
DBB  TO  IfAiraLAUGBTBB.  —  Where  a  homieide  ia  oommitted  with  a  deadly 
weapon,  provooation  by  worda  only,  no  matter  how  opprobrioo%  ia  not 
anfBoient  to  rednea  the  erime  from  mnrder  to  manalanghter. 

BmatDu,  Qbb  Who  Kills  Anothbb  v  ATTBicrmro  to  Commit,  Quwn  w 
MvBDBB.  —  Where  anioida  ia  treated  aa  a  felony,  one  who^  in  attempting 
to  oommit  anioide^  nnintentionaUy  killa  another  ia  gnilty  of  mnrder. 

MnuL  Ibsabrt  ob  Uhoobtbollabui  Impvlsb  bot  Dbtbbsb  aoaivbt 
Ghabob  or  OumBl  —In  8o«th  Oaiolina,  moral  inaanity  or  nnoontroUable 
impnlae  ia  not  a  def enae  againat  a  ehaige  of  erime. 

Wholb  of  Ghabob  to  Jvbt  to  bb  Oobsidbbbd  Toobthbb.  —  The  whole  of  a 
Judge's  eharge  to  the  jnry  mnat  be  oonaidered  together,  and  where^  when 
ae  eoosidered,  it  oorreoUy  atataa  the  law,  it  wiU  be  upheld,  although  a 
partieular  aantanoe  thereof^  if  oouiderad  by  Itaalf,  might  be  open  to 

iHDicnnRT  toft  mnrder.  The  charge  of  Jodge  Aldrich  re- 
ferred to  in  the  opinion  is  as  follows:  — 

^  Yon  have  been  selected  firom  the  body  of  the  connty  of 
Charleston  as  good  and  tme  men,  and  impaneled,  in  pnrsn- 
ance  of  the  law,  as  a  jury  to  pass  npon  the  allegations  con-^ 
tained  in  the  indictment  against  the  defendant  at  the  bar. 
Napoleon  Leyelle,  charged  with  the  mnrder  of  Belle  Levelle. 
The  case  has  been  ably  and  learnedly  argned.  Yon  heard 
mnch  at  the  beginning  of  the  case  as  to  comments  in  the  news* 
papers  and  otherwise,  so  much  so  that  the  jurors  were  required 
to  be  sworn  on  their  voir  dire.  Fortunately  for  ns,  this  is  a 
law-abiding  community,  where  peace  and  good  order  reign  and 
law  blesses  the  people  of  your  community.  Here,  in  thie 
temple  of  justice,  at  the  threshold  of  that  door,  public  opinion 
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•tends  back  abashecL  It  has  no  part  or  pared  in  Ibeaa  pnh 
oeedings.  Here  pure,  simple  jostioe  is  diqieosed  Credj  and 
alike  to  all.  The  rich  have  no  advantege.  The  poor  is  bereft 
of  no  protection.  In  the  eye  of  the  law  thej  are  equal  cituens, 
sUnding  upon  the  same  plane,  punishable  bj  the  same  law, 
and  protected  by  the  same  law.  Yoo  are  not  hoe  to  pass  upon 
any  question  which  may  affect  individoals,  as  if  joa  were  tiy- 
Ing  the  defendant  in  a  case  with  an  individuaL  Too  r^re- 
sent  society,  —  the  country,  of  which  country  yoa  ara.  The 
question  is,  Has  the  defendant,  the  prisoner  at  the  bar,  Ticdated 
tlie  laws  of  society, — that  is,  the  law  of  the  state,  as  charged 
and  alleged  in  the  indictment?  Outside  of  those  charges,  and 
with  any  others,  you  have  nothing  to  do. 

"  Murder  is  the  killing  of  any  person  with  malice  afior^ 
thought,  either  express  or  implied.  Hanslaughier  is  the  kill- 
ing of  any  person  without  malice  aforethought  That  is  the 
legal,  technical  definition,  but  to  make  it  appear  clearly  to 
your  minds,  it  is  usually  defined  that  manslaughter  is  the  kill- 
ing of  a  person  in  sudden  heat  or  passion,  upon  sufficient  leg^ 
provocation.  The  distinction  between  murder  and  man- 
slaughter is,  that  in  murder  the  killing  is  done  with  malice^ 
in  manslaughter  without  malice.  Malice,  in  the  common  ac- 
ceptation of  the  term,  as  used  in  everyniay  talk,  fireqaently 
means  ill-will  enterteined  by  one  towards  another;  but  in  law 
malioe  means  the  doing  of  an  unlawful  act  without  justifica- 
tion or  excuse.  Malice  need  not  exist  for  any  definite  period 
of  time,  nor  does  the  law  fix  any  time  in  which  it  must  exists 
to  be  recognised  in  law.  For  instence,  malice,  if  elearl j  fimned 
in  the  mind  of  an  indiyidual,  though  it  exist  but  for  an  instaati 
for  a  moment,  is  as  clearly  defined  and  constitutes  malioe  in 
law  as  much  as  though  that  evil  intent  had  been  cherished  cr 
entertained  for  a  week. 

^  Whenever  a  killing  of  a  human  being  is  done  with  malice 
aforethought,  then  it  is  murder.  Where  it  is  not  done  with  mal- 
ice aforethought,  either  express  or  implied,  but  is  done  in  sud- 
den heat  and  passion,  upon  sufficient  legal  provocation,  then  it 
is  reduced  from  the  higher  ofiense  of  murder  to  the  lower 
cffense  of  manslaughter.  But  note  that  in  manslaughter 
there  must  not  only  be  the  sudden  heat  and  passion,  but  it 
must  be  superinduced  by  a  sufficient  legal  provocation.  No 
words,  however  hard  to  be  borne,  however  cruel,  constitute  a 
legal  provocation,  and  the  man,  no  matter  how  great  the  heal 
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and  patrfon  may  be,  who  slaya  hia  fellow-man  upon  no  other 
provocation  than  mere  words  ia  guilty  of  murder. 

**•  Murder  also  consists  in  this:  when  a  man  attempts  to  do 

an  unlawful  act,  and  especially  when  he  uses  unlawful  means 

in  accomplishing  that  act,  he  is  responsible  in  law  for  the  oon- 

aeqaences  of  his  own  aet    By  way  of  illustration:  if  A  intends 

to  shoot  B,  and  draws  a  pistol  and  fires  upon  B,  intending  to 

murder  him,  but  misses  B  and  strikes  C,  though  it  be  his  best 

loved  one,  then  A  is  guilty  in  law  of  the  murder  of  G,  if  the 

death  was  brough  about  while  attempting  to  commit  an  unlaw- 

ftil  act.    In  the  eye  of  the  law,  self-destruction  —  suicide  — 

is  an  ofibnse;  it  is  an  unlawful  act;  and  if  a  man  with  a  deadly 

weapon  undertakes  to  take  his  own  life,  he  is  doing  an  unlaw* 

fill  act,  and  if,  in  the  commission  or  attempted  commission  of 

that  act,  he  takes  the  life  of  an  innocent  party  standing  by, 

then,  in  tlTe  eye  of  the  law,  that  is  murder. 

'*  I  have  charged  you  so  &r  on  the  ground  that  the  person 
acting  is  presumed  to  be  a  man  of  sane  mind, — that  is,  a  man 
with  his  senses  about  him.  What  I  shall  say  about  insanity 
and  other  matters  connected  with  this  case  will  be  in  connec- 
tion with  the  requests  to  charge. 

*'  The  solicitor  requests  me  to  charge:  — 
'*1.  'Every  man  is  presumed  to  be  sane.*    That  is  good 
law. 

^  2.  *  When  one  has  been  proved  to  be  insane,  the  presump- 
tion iSy  that  he  so  continues  until  it  is  proved  that  he  has  re- 
covered his  sanity;  but  there  is  no  presumption  that  fitful  and 
exceptional  attacks  of  insanity  are  continuous.  It  is  only 
insanity  of  a  chronic  or  permanent  nature  which,  on  being 
proved,  is  presumed  to  continue.'  I  charge  you  that,  with  this 
modification:  where  a  party  is  adjudged,  under  any  of  the 
methods  known  to  the  law,  as  being  insane,  the  presumption 
is  that  the  insanity  continues;  and  when  a  person  is  subject 
to  periods  of  insanity,  as  it  were,  the  law  leaves  the  question 
open  whether  or  not  any  act  committed  was  done  in  a  lucid 
interval  or  in  the  course  of  the  disease. 

**  8.  *  The  overwhelming  barbarity  of  the  act  will  not  be 
admitted  as  a  presumption  of  insanity/  I  charge  you  that  as 
good  law. 

^  4.  *  When  insanity  is  interposed  by  a  defendant  as  a  de- 
fense, under  a  plea  of  not  guilty  in  a  criminal  prosecution,  the 
defense  must  be  proved  by  a  preponderance  of  evidence.'  That 
I  charge  you  as  good  law. 
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'^  S.  '  A  person  who  knows  the  diffivenoe  between  right  and 
wrong — that  hie  act  of  homicide  is  OMNrallj  *  erime,  and  piui> 
iahable  by  law — cannot  relieve  himself  from  the  oooaeqaeneet 
of  murder  by  showing  that  he  acted  onder  an  onoootiDUaUe 
impulse/    I  charge  you  that  alsa 

'*6.  *  Where  the  killing  is  proved,  and  no  mora,  the  law  will 
imply  malice  and  make  the  act  murder;  and  when  aU  the 
facts  and  circumstances  of  the  killing  are  in  evidence,  then 
the  jury  must  say,  from  the  testimony,  what  was  the  intentian 
with  which  the  act  was  committed,  then  it  becomes  a  matter 
of  proof^  and  there  is  no  longer  any  implication.'  I  ehaigs 
you  that,  because  all  presumptions  of  law  are  intended  as  aids 
to  reach  a  conclusion;  but  when  the  testimony  is  before  the 
jury,  the  necessity  for  presumptions  of  law  as  to  the  meaning 
of  that  testimony,  ordinarily  speaking,  no  longer  exists,  and 
you  are  to  judge  of  the  testimony  as  it  addresses  itself  to  yoor 
judgment  and  discretion. 

**7.  'If  the  act  which  produced  death  be  attended  with  sodi 
circumstances  as  indicate  a  wicked,  depraved,  and  malignant 
spirit,  the  law  will  imply  malice,  without  reference  to  what 
was  passing  in  the  prisoner's  mind  at  the  time.'  Thai  is  good 
law. 

**  8.  '  No  amount  of  eccentricity  or  qneemess  is  sufficient  to 
excuse  a  criminal  act'  I  charge  yon  that,  because  eooentridty 
is  not  insanity.  Queemess  is  not  insanity, — not  necessarily  sa 
A  man  may  be  eccentric  and  he  may  be  queer,  but  it  does  not 
follow  necessarily  that  he  is  insane. 

*'  9.  '  Malice  will  also  be  inferred  from  the  use  of  a  deadly 
weapon.'  That  is  a  presumption  or  rule  not  so  much  of  law 
as  of  common  sense.  Ordinarily,  if  a  man  in  his  senses  nsss 
a  deadly  weapon  in  a  way  calculated  to  do  great  harm  to  an- 
other person,  the  law  and  common  sense  says  that  he  intended 
the  result  which  his  act  brought  about 

^  The  defendant  requests  me  to  charge  as  follows:  — 

*^  1.  *The  jury  are  instructed  that  the  state  is  bound  to  maks 
out  all  the  essential  elements  of  the  crime  charged  beyond  a 
reasonable  doubt,  and  until  this  is  done  the  accused  is  in  no 
danger.'    I  grant  that  request 

"  2.  '  The  jury  are  instructed  that  the  state,  which  aflhtns 
the  malice,  must  in  all  cases  prove  it'    I  charge  that 

**  8.  *  The  jury  are  instructed  that  the  failure  of  the  state  Is^ 
show  a  motive  for  a  crime  is  a  circumstance  to  be  duly  con- 
sidered by  the  jury  in  weighing  the  question  of  guilt'    Thai 
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Is  good  law.  The  motive  wbioli  Mtnates  a  man'i  mind  can 
lometiinea  be  asoertaiQed  from  hie  ipeech  or  from  hie  acts, 
bat  Bometimee  the  motiTe  whiob  impele  him  to  act  ie  not  dis- 
ooyerable  by  the  testimony;  and  while  that  motive  may  be  a 
qnestion  which  the  jory,  like  all  other  qaeetione  of  fact,  shonld 
weigh  in  reaching  tiieir  oondneion,  it  iB  not  abedlately  neces- 
sary that  the  jury  shall  ascertain  precisely  the  motive  which 
actuated  the  defendant 

**4u  ^The  jury  are  instructed  that  where  the  state  frilly 
proves  a  prima  facie  casCi  and  a  special  defense,  such  as  insan- 
ity, is  interposed,  it  must  be  established  only  by  such  a  pre- 
ponderance of  evidence  as  wfll  satisfy  the  jury  that  the  charge 
is  not  sustained  beyond  all  reasonable  doubt  If  so  established, 
the  defendant  should  be  acquitted.'  That  is  good  law.  It  is 
oopied  from  one  of  our  supreme  court  decisions,  and  is,  of 
eourse,  correct 

**  6.  'The  jury'are  instructed  that  when  the  defendant  under- 
takes to  prove  insanity,  the  rule  is,  that  he  shall  not  be  required 
to  prove  it  beyond  a  reasonable  doubt,  but  by  such  preponder- 
ance of  testimony  as  will  overcome  the  legal  presumption  of 
sanity  which  attaches  to  every  citizen  of  suflSoient  age  who 
has  not  been  adjudged  a  lunatic.'  That  is  good  law.  It  is 
taken  from  a  decision  of  our  supreme  court,  and  is  binding 
upon  this  court 

^  6.  *  The  jury  are  instructed  that  this  question  of  sanity  is 
one  solely  for  the  determination  of  the  jury,  and  that  upon  this 
issue,  as  upon  every  material  issue  in  the  case,  and  upon  the 
whole  case,  the  accused  is  entitied  to  the  benefit  of  every 
reasonable  doubt'    I  charge  you  that 

**  7.  *  The  jury  are  instructed  that  if  the  accused  was  under 
such  defect  of  reason  from  disease  of  mind  as  not  to  know  the 
nature  of  the  act  he  was  doing,  or  not  sufficientiy  conscious  to 
know  that  his  act  was  criminal,  or  was  led  by  an  uncontrollable 
impulse  to  commit  suicide,  he  is  not  responsible,  and  shonld 
be  acquitted.'  That  I  decline  to  charge,  and  I  prefer  to  charge 
you  in  the  language  of  our  own  courts.  Where  a  person  sets 
up  the  defense  of  insanity,  the  court  says:  In  order  to  relieve 
himself  from  responsibility  for  a  criminal  act  by  reason  of 
mental  unsoundness,  he,  the  prisoner,  must  show  that  he  was 
under  a  mental  delusion  by  reason  of  mental  disease,  and  that 
at  the  time  of  the  act  he  did  not  know  that  the  act  he  com* 
mitted  was  wrong  or  criminal  or  punishable,  either  the  one  or 
the  other;  becausci  notwithstanding  his  mind  may  be  diseased^ 
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if  he  b  ttni  Mpable  of  farming  a  ooifMt  jvdgmeBA  as  Id  On 
natare  of  tho  aot,  or  as  to  its  being  monllj  or  Isgallj 
he  is  still  respoosibls  tar  his  aot»  and  pnnishablo  as  if  no 
tal  diseaae  existed  at  alL 

**&  *The  jury  are  instraetad  that  tho  law  does  not  raqoiie 
that  the  iosanitj  whidi  absolves  fipom  crime  ehoold  exist  for 
any  definite  period^  bnt  onlj  that  it  exists  at  the  moment  whoi 
the  act  oocarred  with  which  the  acoosed  stands  oharged.' 
That  is  correct.  Ineanity  is  a  question  of  iset  The  gyl  of 
the  qaeition  is,  Was  the  man  ineane  or  notT 

**9.  'The  jury  are  instructed  that  the  hnmano  aa  w«Il  at 
just  doctrine  is,  that  a  reasonable  doubt  should  STail  a  pris- 
oner in  a  defense  of  insanity,  as  much  as  in  any  other  UeV 
That  is  correct  That  reasonable  doubt  aooompanies  the  pi» 
oner  all  through  the  ease«  and  applies  in  an  insanilj  case  ss 
well  as  any  other.  But  it  must  be  a  reasonable,  aeriousi  snl^ 
stantial  doubt,  growing  out  of  the  testimony  you  hsTS  heard 
in  the  case.'' 

O.  8.  BiaM^  for  the  appellant 

Jervey,  icrficilor,  eontra. 

McIviB,  J.  The  defendant  was  indicted  fiir  and  oonTioted 
of  the  murder  of  his  wife,  and  judgment  haying  been  entered 
on  the  verdict,  he  appeals  upon  the  following  gnmnds:  ''L 
Because  his  honor  erred  in  charging  the  jury  that  *  malice  wiD 
>also  be  inferred  from  the  use  of  a  deadly  weapon,'  and  that 
intent  and  malice  are  one  and  the  same  things  when  there  is 
no  presumption  or  inference  of  law,  unless  it  is  a  natural  and 
reasonable  presumption  from  the  fikcts  proved;  2.  Because  the 
charge  of  his  honor,  *  that  no  words,  however  cruely  and  the 
man,  no  matter  how  great  the  heat  and  passion  may  be,  whs 
slays  his  fellow-man  upon  no  other  provocation  than  mere 
words  is  guilty  of  murder,'  is  not  in  accordance  with  the  mod- 
ern doctrine  of  our  law,  was  not  applicable  to  the  case,  and 
was  very  misleading  to  the  jury;  8.  Because  his  honor  ened 
in  charging  the  jury  that  erery  death  that  results  fit>m  the 
unlawful  act  of  another  is  murder;  4.  Because  the  <diarge  of 
his  honor  was  otherwise  contrary  to  law.** 

The  charge  of  Judge  Aldrich,  before  whom  the  prisoner  was 
tried,  is  set  out  in  the  ^  case,"  and  should  be  incorporated  in 
the  report  of  this  case.  We  will  therefore  proceed  to  consider 
the  several  grounds  of  appeal  in  their  order  as  stated,  only  le- 
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ferring  to  Booh  portions  of  tbe  oharge  m  will  be  ntooMftry  fur 
a  proper  onderstanding  of  the  questioiis  raised  and  eoniidered. 

The  first  groond  presents  two  questions:  1.  Whether  there 
was  any  error  in  saying  to  the  jury  that "  malice  will  also  be 
inferred  from  the  use  of  a  dea[dly  weapon ";  2«  Whether  in- 
tent and  malice  are  one  and  the  same  things  provided  it  shall 
first  appear  that  the  judge  so  instructed  the  jury.  As  to  the 
first  question,  it  will  be  observed  thai  the  words  there  quoted 
were  not  used  by  the  circuit  judge,  but  are  taken  from  the  Ian* 
Kuage  of  tbe  solicitor's  ninth  request,  to  which  tbe  judge  re- 
Bponded  in  these  words:  ''That  is  a  presumption  or  rule  not 
so  much  of  law  as  <rf  oommon  sense.  Ordinarily,  if  a  man  in 
his  senses  uses  a  deadly  weapon  in  a  way  calculated  to  do 
great  harm  to  another  person,  the  law  and  common  sense  says 
that  he  intended  the  result  whioh  his  act  brought  about"  Tbe 
rule  is  well  settled  that  every  sane  man  is  presumed  to  intend 
the  ordinary  and  probable  consequences  of  any  act  which  he 
purposely  does;  and  this  rule  is  applied  even  in  capital  cases: 
3  Greenl.  Bv.,  sees.  13, 14.  This  is  plainly  what  the  judge 
meant  by  the  language  he  used,  and  therefore  there  was  no 
error  in  this  respect  But  even  if  it  be  assumed  that  the  judge 
must  be  regarded  as  adopting  the  language  used  in  the  solici- 
tor's  ninth  request,  quoted  above,  we  still  think  there  was  no 
error.  In  2  Bishop's  Grim.  Law,  seo.  680,  it  is  said:  *'  As  a 
general  doctrine,  subject,  we  shall  see,  to  some  qualification, 
the  malice  of  murder  is  conclusively  inferred  from  the  unlaw* 
ful  use  of  a  deadly  weapon,  resulting  in  death.**  And  to  the 
same  effect  see  8  Greenl.  Bv.,  sees.  145,  147.  This  doctrine 
has  also  been  recognized  in  this  state:  See  State  v.  Toohey^  2 
Rice's  Digest,  105;  8taU  v.  Ferguioriy  2  Hill,  619;  27  Am.  Dec. 
412;  Stats  v.  SmUh^  2  Strob.  77;  47  Am.  Dec.  589.  It  is  true 
that  the  inference  of  malice  drawn  from  the  use  of  a  deadly 
weapon  may  be  rebutted  by  testimony,  but  in  the  absence  of 
any  such  testimony  malice  may  be  and  is  inferred  from  the 
use  of  a  deadly  weapon,  causing  death. 

The  second  inquiry  arising  under  the  first  ground  of  aj^peal 
is  as  to  the  identity  of  intent  with  malice.  But  we  do  not  find 
anything  in  the  charge  of  the  judge  which  warrants  the  idea 
that  any  such  instruction  was  given  to  the  jury.  The  jury 
were  instructed  that  if  the  act  which  produced  death  be  at- 
tended with  such  circumstances  as  indicate  a  wicked,  depraved, 
and  malignant  spirit,  the  law  will  imply  malice  without  refer- 
ence  to  what  was  passing  in  the  prisoner's  mind  at  the  time, 
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and  this  was  good  law,  as  it  was  taken,  word  for  word,  from 
the  opinion  of  the  court  in  StaU  T.  SmWi^  2  Strob.  77;  47  Am. 
Dec  589. 

The  second  groand  of  appeal  likewise  presents  three  inqoiries: 
1.  Whether  provocation  by  words  only  will  be  sufficient  to  re> 
duce  a  killing  from  murder  to  manslaughter;  2.  Whether  the 
language  complained  of  in  this  ground  was  applicable  to  the 
case;  3.  Whether  it  was  misleading  to  the  jnrj.  We  will  first 
consider  the  last  two  questions,  which  are  really  one,  for  we 
suppose  that  the  language  objected  to  as  misleading  ia  thought 
to  be  so  because  not  applicable  to  the  case  as  made  by  the  tes> 
timony.  But  as  none  of  the  testimony  is  incorporated  in  the 
**  case,''  and  the  record  does  not  furnish  us  with  even  a  genend 
outline  of  the  circumstances  attending  this  deplorable  tragedy, 
it  is  impossible  for  us  to  say  that  these  remarks  were  either 
inapplicable  to  the  case  made,  or  calculated  to  mislead  the 
jury.  On  the  contrary,  we  are  bound  to  assume  that  they  were 
applicable,  as  we  cannot  suppose  that  the  circuit  judge,  in  in-* 
structing  the  jury  as  to  their  duties  in  so  grave  a  case,  would 
allow  himself  to  indulge  in  general  observations  that  had  no 
application  to  the  case,  and  might  therefore  tend  to  distract 
the  minds  of  the  jury  from  the  real  issues  they  were  to  pan 
upon* 

Turning,  then,  to  the  first  inquiry,  it  will  be  observed  thai 
the  judge,  after  explaining  to  the  jury  the  difference  between 
murder  and  manslaughter,  used  the  language  objected  to,  prob- 
ably for  the  purpose  of  disabusing  their  minds  of  what  seems 
to  be  a  popular  impression,  that  where  the  killing  is  done  in 
sudden  heat  and  passion,  the  crime  will  be  manslaughter,  and 
not  murder,  without  reference  to  the  provocation  received.  It 
was,  then,  very  natural  for  him  to  go  on  and  explain  the  nature 
of  such  provocation  as  would  or  would  not  be  sufficient  to  re- 
duce the  killing  from  murder  to  manslaughter.  It  was  in  this 
connection  that  the  jury  was  instructed,  correctly  as  we  think, 
that  provocation  by  words  only,  no  matter  how  opprobrious, 
would  not  be  sufficient  That  this  has  been  the  law  of  this 
state  from  time  immemorial  cannot  be  questioned,  and  we  are 
not  aware  that  any  such  modem  doctrine  as  that  contended 
for  has  ever  been  recognized  in  this  state.  On  the  oontraryi 
one  of  the  recent  decisions  of  this  court  {StaU  v.  JaeobM^  28 
8.  C.  29)  expressly  holds  the  contrary.  This  broad  statement 
of  the  doctrine  must  be  understood  as  applying  to  a  case  where 

^  death  was  caused  by  the  use  of  a  deadly  weapon,  as  it  may 
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be  different  where  the  death  results  from  the  use  of  soma 
Agency  not  likely  to  produce  deatb|  as,  for  example,  from  a 
blow  with  the  fist  But  althougby  as  we  have  said,  there  is 
nothing  in  the  record  furnished  us  to  show  the  circumstances 
Attending  the  homicide,  yet  the  fact  that  the  death  in  this  in- 
stance was  caused  by  the  use  of  a  deadly  weapon  sufficiently 
Appears,  as  well  from  the  judge's  charge  as  from  the  agree* 
znent  to  amend  the  *'  brief,"  made  at  the  hearing,  by  stating 
that  the  prisoner  fired  two  shots.  We  do  not  think,  thereforOi 
that  the  second  ground  of  appeal  can  be  sustained. 

The  third  ground  of  appeal  rests  upon  a  misconception  of 
the  judge's  charge.  Indeed,  it  seems  to  be  conceded  in  the 
argument  of  appellant's  counsel,  that  the  judge  did  not  statci 
in  terms,  to  the  jury  the  proposition  there  excepted  to,  but 
that  such  is  the  inference  to  be  drawn  from  the  language  used 
by  him.  We  do  not  think  that  any  such  inference  could 
properly  be  drawn  from  the  language  used.  On  the  contrary, 
as  it  seems  to  us,  the  plain  meaning  of  the  proposition  stated 
to  the  jury  was,  that  the  law  will  imply  that  a  person  who  does 
an  unlawful  act  intended  the  natural  and  probable  conse* 
quences  of  his  unlawful  act,  and  is  therefore  responsible  there- 
for; and  when  read  in  connection  with  the  illustration  given, — 
of  A,  intending  to  shoot  B,  fires  upon  him,  intending  to  mur^ 
der  him,  but  misses  B  and  kills  C,  then  A  would  be  guilty  of 
murder,  althougfa  he  may  not  have  had  the  slightest  intention 
of  killing  C,  or  even  injuring  him  in  any  way, — the  jury  could 
not  possibly  have  had  a  doubt  as  to  the  meaning  of  the  prop-^ 
osition,  which  was  clearly  correct^  as  was  held  in  8iaU  t.  Smiti^ 
2  Strob.  77;  47  Am.  Dec.  589. 

The  other  illustration  given  by  the  judge,  of  one  killing  an* 
other  in  an  attempt  to  commit  suicide,  and  commented  on  by 
counsel  for  appellant  in  his  argument  here  as  presenting  an 
incorrect  view  of  the  law,  will  be  considered,  though  the  ^^case," 
as  prepared  for  argument  here,  contains  nothing  from  which 
it  can  be  inferred  that  there  was  any  evidence  out  of  which 
such  a  question  could  be  raised.  It  is  true  that  counsel,  in 
his  argument,  does  say  that,  according  to  the  evidence,  the 
defendant  attempted  to  kill  himself,  and  in  doing  so  unfortu- 
nately killed  his  wife,  who  was  attempting  to  prevent  the  sui« 
cidal  act.  But  as  we  have  often  held  that  we  cannot  decide  a 
case  upon  any  testimony  stated  only  in  argument,  and  not  ap- 
pearing in  the  ^case"  prepared  for  a  hearing  in  this  courts 
this  matter  is  not  properly  before  us.    Inasmuch,  however,  aa 
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this  k  a  case  involTing  tach  gntTO  ocmaeqiieiuMi,  we  an  not 
unwilling  to  depart  from  the  well-flettled  mkb  and  conriikr 
the  propriety  of  what  waa  said  to  the  jury  upon  the  aabject 
of  suicide,  aIthoa|^  there  is  no  exception  to  that  part  of  tha 
charge. 

The  judge  used  this  language  in  his  charge:  **  In  the  eje  of 
the  law,  self-destruction  —  suicide — is  an  offense;  it  is  an  un- 
lawful act;  and  if  a  man  with  a  deadly  weapon  undertakes  to 
take  his  own  life,  he  is  doing  an  unlawful  act,  and  i(  in  the 
commission  or  attempted  commission  of  that  act,  he  takes  the 
life  of  an  innocent  party  standing  by«  then,  in  the  eye  of 
the  law,  that  is  murder.''  To  this  instruction  there  is  no  well- 
founded  exoeption.  In  1  Russell  on  Crimes,  3d  Am.  ed.,  4S4, 
it  is  said:  ^  Whenever  an  unlawful  act,  an  act  malum  tn  ss«  is 
done  in  prosecution  of  a  felonious  intention,  and  death  ensues^ 
it  will  be  murder."  Now,  as  suicide  is  an  unlawful  act,  malwm 
in  M,  and  is  a  lelony  (1  Bishop's  Crim.  Law,  sees.  611-615), 
there  can  be  no  doubt  that  the  proposition  laid  down  by  the 
judge  is  correct  We  have  carefully  examined  the  case  of 
CammanweaUk  ▼.  Mink,  123  Mass.  422,  25  Am.  Bep.  109,  cited 
by  counsel  for  appellant  on  this  point,  and  we  do  not  think  it 
is  applicable,  for  the  reason  that  in  the  state  of  Masaachusetts 
they  have  a  statute  providing  that  *'  any  crime  punishable  by 
death  or  imprisonment  in  the  state  prison  is  a  felony,  and  ne 
other  crime  shall  be  so  considered."  Suicide,  therefore,  is  not 
a  felony  in  that  state,  as  from  the  very  nature  of  the  case  it 
eannot  be  punishable  *'  by  death  or  imprisonment  in  the  state 
prison  ";  and  yet  in  that  very  case,  Gray,  C.  J.,  in  delivering 
the  opinion  of  the  court,  intimates  pretty  plainly  that  one  who^ 
in  an  unsuccessful  attempt  to  commit  suicide,  unintentionally 
kills  another  who  is  endeavoring  to  prevent  it,  is  guilty  of 
murder.  But  in  this  state  we  have  no  such  statute  and  on 
the  contrary,  section  2678  of  the  General  Statutes,  prescribing 
the  form  of  the  verdict  of  a  coroner's  inquest  in  a  case  of  sui- 
cide, by  the  use  of  the  term  ^  feloniously,"  exiMressly  recog- 
nizes it  as  retaining  its  common-law  character  as  a  felony. 

The  fourth  ground  of  appeal  is  too  general  to  require  atten* 
tion.  Nevertheless,  in  favorem  viUt^  we  will  not  decline  to 
consider  such  questions  as  we  can  gather  from  the  argument 
were  intended  to  be  raised  by  that  ground.  The  first  is  as  to 
the  doctrine  of  moral  insanity,  as  it  is  sometimes  called,  or 
uncontrollable  impulse.  While  it  is  not  to  be  denied  that 
there  are  cases  in  some  of  the  states  which  recognise  this  doo- 
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trine  as  a  defense  against  a  eharge  of  orime,  yet  It  never  has, 

and  we  trust  nerer  will,  obtain  a  foothold  in  this  state;  for  we 

agree  with  Judge  Sherwood  when  he  said  In  the  reoent  case  of 

State  ▼.  PageU,  92  Mo.  800:  **  It  will  be  a  sad  day  for  this  state 

"When  uncontrollable  impulse  shall  dictate  a  rule  of  action  to 

our  courts."    It  is  a  matter  that  is  not  susceptible  of  {nroof,  and 

to  allow  a  person  to  escape  the  consequences  of  his  criminal 

act  by  asserting  that  he  acted  under  an  impulse  which  he 

could  not  restrain,  although  he  knew  his  act  to  be  unlawful^ 

^vould  be  dangerous,  if  not  destructive,  to  the  peace  of  society: 

Bee  8taU  ▼•  Bundy,  24  S.  0.  444,  446;  68  Am.  Rep.  262;  State 

yr.  Alexander^  80  S.  C.  74;  14  Am.  St  Rep.  879.    See  also  Leaehe 

^.  StaU,  22  Tex.  App.  279,  reported  also  in  68  Am.  Rep.  688, 

where  the  question  is  ably  and  elaborately  discussed,  and  the 

ruling  was  in  conformity  to  the  view  we  hare  adopted.    In 

Parson$  ▼.  Aato,  81  Ala.  677,  to  be  found  also  in  60  Am.  Rep. 

193,  the  whole  subject  of  insanity  as  a  defense  is  most  ably 

and  elaborately  discussed,  and  both  sides  of  the  question  more 

immediately  presented  here  will  be  found  fully  presented  in 

the  opinion  of  the  court  delivered  by  Somerville,  J.,  and  the 

dissenting  opinion  by  Stone,  C.  J. 

Under  this  ground  the  appellant's  counsel  ftirther  objects  to 
the  definition  of  malice  as  given  by  the  circuit  judge,  because  it 
omits  the  word  ** intentionally,"  and  claims  that  a  correct  defi* 
nition  should  read:  ^Malice  means  the  doing  of  an  unlawful 
act  intentionally,  without  justification  or  excuse.''  Perhapa 
this  criticism  might  be  well  founded  if  we  confined  our  atten- 
tion solely  to  the  particular  sentence  upon  which  it  is  based; 
but  when  the  whole  charge  is  considered  together,  as  the  rule 
requires  it  to  be,  there  is  plainly  no  foundation  for  the  excep- 
tion. From  what  we  can  discover  as  to  the  nature  of  the  case 
in  which  this  charge  was  made,  as  well  from  the  record  as  the 
argument  here,  it  does  not  seem  to  us  that  the  omission  of  this 
qualifying  word  in  defining  the  word  *'  malice  ^  could  possibly 
have  prejudiced  the  prisoner.  As  we  have  seen,  the  law  pre- 
sumes that  a  person  intends  the  natural  and  probable  conse* 
quences  of  his  own  act,  and  it  is  for  the  party  charged  to  show 
the  absence  of  intention.  Hence,  when  it  is  shown  that  one 
has  taken  the  life  of  another  without  justification  or  excuse, 
the  law  will  imply  malice,  without  reference  to  what  was  actu- 
ally  passing  in  the  prisoner's  mind  at  the  time  he  committed 
the  homicide. 
The  judgment  of  this  court  is,  that  the  judgment  of  the  di^ 
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ouit  court  be  affirmed^  and  that  tho  case  be  remanded  to  fhat 
court  for  the  purpose  of  haTing  a  new  day  aarigned  ton  Om  eie- 
oation  of  the  sentence  heretofore  impoeed* 


CBZMZir AL  Law  —  Ihtsiit — PsBBUMmov.  -»  Que  b  preniraad  lo  hgf !» 
tended  the  probeble  ooneeqaenoee  of  ui  aot  by  him  intentiooally  done:  Ji^ 
▼.  State^  26  Tex.  App.  645;  8  Am.  St.  Bep.  488;  Commanweaiih  t.  Ferft;  I 
Met.  93;  43  Am.  Deo.  878;  OolUer  t.  State,  39  Ga.  3];  90  Am.  Dee.  449.  A 
killing  mnet  be  preenmed  to  hare  been  intended  where  one  was  killed  with 
an  instrmnent  likely  to  prodaoe  death:  Weeks  ▼.  Siate,  79  Qa.  38w  A  malii 
oions  killing  implies  an  unlawful  mottre:  Storjf  ▼.  State,  68  Mies.  609.  Aa 
nnlawf ol  act  is  presumed  to  have  been  oommitted  with  an  vnlawfnl  iiiteot: 
PeapUr.  Ah Oee  Tmtg,  86 CU.  144. 

Mauob — Ubi  or  Diadlt  Wxafoh.  — A  killing  by  meaoa  of  a  deadly 
weapon  raiseo  the  presumption  of  malioe:  Note  to  State  t.  Deetkaaofet  21  Aaw 
St  Rep.  399;  and  defendant  has  the  burden  of  rebutting  snoh  prnsnmptiiiat 
Brown  t.  Aote,  83  Ala.  83;  8  Am.  St  Rep.  685. 

Mauob,  Pboof  of.  — Malioe  neoesnry  to  oonstitalt  a  killiiig  minder  is  a 
question  of  faot  for  the  Jury,  and  need  not  be  expressly  ahowiiv  but  may  he' 
inferred  from  the  eiroumstanoea  el  the  oasai  JToles  t.  Aal%  26  Wik,  48l| 
Hkke  T.  State.  26  Fla.  536. 

MuBDBR  —  MAKBLAUOHTtB.  -^  Mere  words,  howerer  aggraratiii^  are  aol 
aonsidered  sufficient  provocation  to  reduoe  a  killing  from  murder  to  man- 
■Unghter:  Leey  t.  State,  28  Tex.  App.  203;  19  Am.  St  Rep.  896^  and  notsi 
Btato  T.  ffeward,  102  Ma  142;  People  t.  CarUoth  118  N.  T.  618;  Okife  t.  J^ 
eoAs^  28  S.  O.  29.  But  in  PUU  t.  State.  29  Tex.  Appu  874^  it  waa  decided 
that  insulting  words  of  the  deceased  used  toward  a  female  reUttTe  of  the  ae> 
cused  might  reduoe  a  killing  to  manslaughter,  where  it  appeared  that  the  kiD* 
ang  took  plaoe  immediately  after  the  utteranoe  el  aueh  insnlti^  or  aa  aoes 
thereafter  as  aoeosed  met  the  deoeaaed  sfter  baring  heard  of  tlMm.  To  ra> 
dnoe  a  murder  to  manslaughter,  npon  the  ground  of  andden  qnarrsly  it  mnst 
appear  that  the  accused  acted  under  the  smart  of  hia  Bttddea  piarien,  wbsra 
there  was  provocation  of  suoh  a  nature  as  would  be  natnnlly  ealeolated  la 
arouse  one's  passions  and  resentment:  People  ▼.  Brmggp.  98  OsL  476L 

HoMioiDa  ComnTTiD  in  thb  PsRnmiATioN  of  ▲  Fblort,  or  in  «i  a^ 
tempt  to  perpetrate  a  felony,  is  murder:  ^Sfola  t.  Deeekamipef  42  La»  Ana.  9tO$ 
21  Am.  St  Rep.  392;  Bmtlerr.  People.  125  111.  641;  8  Am.  St  Repw  428|  •?« 
though  the  killing  may  have  been  unintentional:  Hokeee  w.  State.  88  Ala.  ^| 
16  Am.  St  Rep.  17,  and  note:  State  t.  Barrett.  40  Minn.  77|  State  t.  M^en^ 
99  Moi  107;  such  as  the  accidental  killing  of  one  by  a  perHNi  who  b  attempt 
ing  to  oommit  suioidei  OommouwecM  t.  Bowen.  18  Mass.  866|  7  Aa.  Dec 
154;  Ckmtmonwealth  r.  MM.  128  Mass.  422;  25  Am.  Repw  10^  and  loot-MliL 

Criminal  Law— IiraAViTr  as  a  DBFanni  so  Cbucb.— In Peepier.  ifo 
BUvaine.  125  N.  Y.  597,  is  givea  a  history  of  the  legislation  oooosraing  ia* 
sanity  as  a  defense  to  crime.  See  slso  monographio  note  to  Staie  ▼•  Jforfar, 
86  Am.  Dea  402-411.  A  temporary  dethronement  of  reason,  oaaaed  by  pas* 
sion  or  reoent  intoxication,  will  not  aroid  oriminal  responsilMlity:  Staie  ▼• 
Alanwier.  80  &  O.  74;  14  Am.  St  Rep.  879;  WWiame  r.  State.  50  Ark.  5II| 
Plake  ▼.  Stale.  121  Ind.  433;  16  Am.  St  Rep.  408^  and  note;  Guetig  ▼.  Statt^ 
e6Ind.94;  82  Am.  Rep  99;  Stater.  Wilean.  lOilSL0.9U§  ^^topler.  Tnuen, 
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(M.  88S.  At  to  moftt  faMuiitj  tm  m  Manm  to  erfoM^  no  Seta  ▼.  CM- 
m>miiwulfl^  4  liol  S27;  88  Am.  Dm.  481,  and  nolo|  Bomsdi  t.  8taitf  88  Ala. 
307;  85  Am.  Rep.  SO;  edu  note  88-40;  Leader,  ifflote^  SSTbz.  Appw  878|  88 
m.  &«p.  888|  i>«g4^  v.  i/oliH  88  OU.  ISO;  45  Am.  Bop.  861. 


Burrows  t;.  Frbnoh. 

[84  Booth  Oabouha,  iflBwJ 

ArATora  or  LmiTATioira,  Oovbtbuoron  of  '*Rnnrur  to  8rAn  **  or  8at« 
mo  CLAura  OF.  —  An  Mtioa  on  a  promiaoory  note  mado  in  another  ttete 
between  partieo  rendont  there,  brought  againit  the  maker  within  siz 
years  after  hia  first  removal  to  South  Oarolinai  is  not  barred  by  the  stet- 
nte  of  limitationa  of  that  state,  sinoe  the  saving  olanso  of  that  stetnte  as 
to  persons  who  **  return  **  to  tiio  stete  inolndeo  a  person  who  nerer  was 
a  resident  of  the  stete  before^  but  for  tha  first  timo  oomas  within  ito 
limite  and  takes  ap  his  residenoe  there. 


AonoM  on  a  promissory  note.    The  opinion  states  fhe  case. 
Porry  and  Hejfward^  for  the  appellant 
Westmoreland  and  HaynevMrth^  contra. 

McIvBB,  J.  In  this  case  there  is  no  eontroversj  as  to  the 
facts,  and  the  single  question  presented  iS|  whether  the  plain- 
tiff's action,  nnder  the  conceded  facts,  was  barred  by  the  sta^ 
file  of  limitations.  The  action  was  on  a  note,  dated  the  20th 
«f  March,  1874«  payable  on  demand,  with  interest  annually, 
with  a  payment  indorsed  thereon,  dated  the  14th  of  December, 
1879.  At  the  time  of  the  making  of  this  note,  both  payee  and 
maker  were  dtiiens  of  fhe  state  of  New  Hampshire,  and  tha 
payee  still  resides  there.  The  maker,  however,  some  time 
after  the  execution  of  the  note,  but  when  precisely  is  not 
ftated,  left  that  state  and  eyentually  settled  in  this  state,  where 
be  has  been  residing  for  a  period  of  less  than  six  years  before 
4he  commencement  of  this  action.  This  action  was  com- 
menced on  the  10th  of  Jane,  1890,  and  the  plea  of  the  statute 
having  been  interposed  and  sustained  by  the  circuit  judge, 
judgment  was  rendered  in  favor  of  defendant,  and  plaintiff 
Appeals,  alleging  error  in  holding  that  the  action  was  barred 
by  the  statute  of  limitations. 

Inasmuch  as  it  is  apparent  from  this  statement  that,  upon 
the  face  of  the  papers,  the  action  would  be  barred  by  the  sta^ 
ute  of  limitations,  unless  it  falls  within  some  one  of  the  excep- 
tions provided  for  in  the  statute,  the  only  question  is,  whether 
it  does  come  within  any  one  of  these  exceptions.    The  only  one 


I 
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wUeb  It  Is  siiggwtod  eofvrs  this  case  ifl  that  foand  in  aedioD 
121  of  the  Code  of  Procedure,  which  reads  aa  Ibllowa:  ''I^ 
when  the  cause  of  action  shall  aoorne  against  any  person,  hs 
shall  be  out  of  the  state,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited  after  the  return 
of  such  person  into  this  state;  and  if,  after  such  cause  of  ac- 
tion shall  have  accrued,  such  person  shall  depart  from  and 
reside  out  of  this  state,  or  remain  oontinnoosly  absent  there- 
from for  the  space  of  one  year  or  more,  the  time  of  his  abeencs 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action.'*  Inasmuch  aa  it  is  net 
pretended  that  the  defendant^  after  the  accrual  of  plaintiff's 
cause  of  action,  departed  from  this  state,  it  is  Tory  dear  that 
the  second  clause  of  the  section  just  quoted  has  no  appUeation, 
and  it  only  remains  to  consider  whether  the  first  dame  ap- 
plies, and  what  is  its  effect. 

It  being  conceded  that  the  defendant  was  out  of  tiie  state 
when  the  cause  of  action  aecruedi  the  inquiry  is  narrowed 
down  to  the  question  whether  the  plaintiff  can  avail  himself 
of  the  privilege  conferred  by  the  latter  part  of  the  firet  clause, 
allowing  the  action  to  be  brought  within  six  years  (that  bring 
the  period  limited  by  the  code  within  which  an  action  Uhe 
this  may  be  brought)  ^  after  the  vstum  of  soch  peraoa  into 
this  state'*;  and  that  turns  upon  the  construction  proper  to  be 
given  to  the  word  ^  return ''  as  used  in  the  sectioa.  On  the 
one  hand,  the  appellant  contends  that  this  word,  aa  there  need, 
should  be  so  construed  as  to  embrace  a  person  who  never  was 
a  resident  of  this  state  before,  but  for  the  first  time  oomes 
within  its  limits  and  takes  up  his  residence  here;  while  the 
respondent  contends  that  it  must  be  confined  to  persona  wbo^ 
having  once  resided  here,  have  gone  abroad  for  a  time,  and 
have  come  back  to  the  state.  It  is  very  obvious  that  if  the 
construction  contended  tat  by  appellant  can  be  sustained, 
there  was  error  in  the  ruling  below,  as  it  is  conceded  that  the 
action  was  commenced  within  six  years  after  the  defendant 
came  into  this  state.  But  on  the  other  hand,  if  the  oonatruo- 
tion  contended  for  by  respondent  be  the  correct  one,  then  it  Is 
equally  clear  that  there  was  no  error  in  the  mling  below,  for 
it  is  not  claimed  that  the  defendant  ever  did  return  to  this 
state,  in  the  strict  sense  of  that  word. 

While  it  is  true,  so  far  as  we  are  informed,  that  there  is  no 
decision  in  this  state  construing  this  particular  section  of  the 
code,  as  no  case  involving  the  question  has  ever  come  befoie 


Jtta%  laoi.]  Buuows  V.  Fuvca.  818 

this  oourt  rinot  Che  adoption  of  the  oode,  yet  we  are  not  with- 

out  authority  here  upon  the  subjeot    Id  the  caee  of  Alexandmr 

T.  Burnet^  6  Rich.  189,  decided  in  1851,  a  similar  question  to 

that  now  presented,  involving  the  oonstraction  of  very  similar 

language,  was  considered  by  the  former  court  of  appeals,  and 

it  was  there  held  that  the  provision  of  the  statute  of  Anne, 

allowing  a  creditor  to  bring  an  action  against  his  debtor,  who 

was  ** beyond  sees*'  (which  it  is  well  settled  means  beyond  the 

limits  of  the  state)  at  the  time  the  eauae  of  action  aecmed^  at 

any  time  within  a  specified  period  after  his  return  to  the  state, 

applies  as  well  to  foreigners  residing  abroad  as  to  persons  whoi 

having  once  resided  here,  had  gone  abroad  and  then  returned 

to  this  state.    In  that  case,  Bvans,  J.,  in  delivering  the  opinion 

<rf  the  courty  used  this  language:  ^  It  has  been  argued  that  the 

statute  of  Anne  has  no  application  to  the  oase,  because  Alex- 

ander,  being  a  citisen  of  another  state,  cannot  be  said  to  have 

returned  to  the  state,  and  therefore  the  statute  must  relate 

only  to  the  oase  of  citisens  who  are  absent  for  a  time  and 

then  return*    This  may  be  the  literal  import  of  the  words,  but 

where  the  words  of  a  statute  have  received  a  uniform  constru<y 

tion,  it  is  always  safe  to  adhere  to  it    In  6  Bac.  Abr.,  Bou- 

vier's  ed.,  892,  it  is  said  *  the  exceptions  in  the  statutes  of 

James  and  Anne  as  to  persons  beyond  seas  are  not  confined 

to  Englishmen  who  may  occasionally  go  beyond  seas,  but  is 

general,  and  extends  to  foreigners  who  are  constantly  resident 

abroad ':  8  Wils.  145.    This  is  clearly  the  BngUsh  law,  and 

the  same  ocmstruction,  I  believe,  has  been  uniformly  put  on 

the  same  or  similar  words  in  most  or  all  the  states.''    The 

same  view  was  manifestly  entertained  by  the  court  in  Xoeot- 

Sitir  V.  Li^fiiis,  1  Strob.  826,  though  the  pnoise  question  hers 

presented  was  not  decided  in  that  case. 

In  JRnfiglft  V.  Tssbr,  8  Johns.  263, 8  Am.  Dee.  482,  the  same 
oonstraction  was  adopted^  and  Kent,  0.  J.,  in  delivering  the 
opinion  of  the  oourt,  used  these  words:  ^  Whetbttr  the  defend- 
ant be  a  resident  of  this  state,  and  only  abeent  for  a  time,  or 
whether  he  resides  altogether  out  of  the  stale,  is  immateriaL 
He  is  equally  within  the  provisa    If  the  oaose  of  action  arose 
out  of  the  state,  it  is  suflicient  to  save  the  statute  from  run- 
ning in  favor  of  the  party  to  be  charged,  until  it  comes  within 
our  jurisdiction.    This  has  been  the  uniform  construction  of 
the  English  statutes,  which  also  speak  of  the  '  return '  from 
beyond  seas  of  the  party  so  absent.    The  word  *  return '  has 
never  been  construed  to  confine  the  proviso  to  Englishmen 
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if  be  f0  itni  oapablo  of  forming  a  oorrert  jvdgmeai  m  to  Um 
nature  of  the  aot^  or  ae  to  ito  being  oMrally  or  legally  wro«g^ 
he  ie  etill  reepoodble  for  hie  aot|  and  poniehable  aa  if  no  man* 
tal  dieease  existed  at  alL 

*^8.  '  The  jury  are  instructed  that  the  lav  does  not  require 
that  the  insanity  which  abeoWes  from  crime  should  exist  for 
any  definite  period,  but  only  that  it  exists  at  the  momeni  whan 
the  act  occurred  with  which  the  accused  stands  charged.' 
That  is  correct.  Insanity  is  a  question  of  laat  The  g^  of 
the  question  iS|  Was  the  man  insane  or  not  T 

''9.  *The  jury  are  instructed  that  the  humane  ma  weD  as 
just  doctrine  is,  that  a  reasonable  doubt  should  avail  a  pii^ 
oner  in  a  defense  of  insanity,  as  much  as  in  any  other  fiact.' 
That  is  correct.  That  reasonable  doubt  acoompaniea  the  pris- 
oner all  through  the  case,  and  applies  in  an  insanity  case  as 
well  as  any  other.  But  it  must  be  a  reasonable,  aeriooSi  sub- 
stantial doubt,  growing  out  of  the  teetimony  you  hsTS  beard 
in  the  case.'* 

O.  8.  BiuM^  for  the  appellant 

Jerveyt  fdicitor,  c(HUra. 

If  cIvBB,  J.  The  defendant  was  indicted  for  and  cooTicted 
of  the  murder  of  his  wife,  and  judgment  haying  been  entered 
en  the  verdict,  he  appeals  upon  the  following  grounds:  ''L 
Because  his  honor  erred  in  charging  the  jury  that  *  malice  wiD 
^so  be  inferred  from  the  use  of  a  deadly  weapon,'  and  that 
intent  and  malice  are  one  and  the  same  thing,  when  there  is 
no  presumption  or  inference  of  law,  unless  it  is  a  natural  and 
reasonable  presumption  from  the  facts  proved;  2.  Because  the 
charge  of  his  honor,  *  that  no  words,  however  cruel,  and  the 
man,  no  matter  how  great  the  heat  and  passion  may  be,  who 
slays  his  fellow-man  upon  no  other  provocation  than  mere 
words  is  guilty  of  murder,'  is  not  in  accordance  with  the  mod- 
em  doctrine  of  our  law,  was  not  applicable  to  the  case,  and 
was  very  misleading  to  the  jury;  8.  Because  his  honor  erred 
in  charging  the  jury  that  everj  death  thai  results  from  the 
unlawful  act  of  another  is  murder;  4.  Because  the  charge  of 
his  honor  was  otherwise  contrary  to  law." 

The  charge  of  Judge  Aldrich,  before  whom  the  prisoner  was 
tried,  is  set  out  in  the  *'  case,"  and  should  be  incorporated  in 
the  report  of  this  case.  We  will  therefore  proceed  to  consider 
the  several  grounds  of  appeal  in  their  order  as  stoted,  only  re« 
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ferring  to  wieh  portions  of  the  charge  as  wfll  be  necessary  ht 
a  proper  nnderstanding  of  the  qaestions  raised  and  considered. 

The  first  ground  presents  two  questions:  1.  Whether  there 
was  any  error  in  saying  to  the  jury  that  **  malice  will  also  be 
inferred  from  the  use  of  a  deadly  weapon '';  2.  Whether  in- 
tent and  malice  are  one  and  the  same  things  provided  it  shall 
first  appear  that  the  judge  so  instructed  the  jury.  As  to  the 
first  question,  it  will  be  observed  that  the  words  there  quoted 
were  not  used  by  the  circuit  judge,  but  are  taken  from  the  Ian- 
linage  of  the  solicitor's  ninth  requesti  to  which  the  judge  re- 
sponded in  these  words:  ^  That  is  a  presumption  or  rule  not 
so  much  of  law  as  oi  common  sense.  Ordinarilyi  if  a  man  in 
his  senses  uses  a  deadly  weapon  in  a  way  calculated  to  do 
great  harm  to  another  person,  the  law  and  common  sense  says 
that  he  intended  the  result  which  his  act  brought  about"  The 
rule  is  well  settled  that  every  sane  man  is  presumed  to  intend 
the  ordinary  and  probable  consequences  of  any  act  which  he 
purposely  does;  and  this  rule  is  applied  even  in  capital  cases: 
3  GreenL  Bv.,  sees,  18, 14.  This  is  plainly  what  the  judge 
meant  by  the  language  he  used,  and  therefore  there  was  no 
error  in  this  respect  But  even  if  it  be  assumed  that  the  judge 
must  be  regarded  as  adopting  the  language  used  in  the  solici« 
tor's  ninth  request,  quoted  above,  we  still  think  there  was  no 
error.  In  2  Bishop's  Grim.  Law,  sea  680,  it  is  said:  '*  As  a 
general  doctrine,  subject  we  shall  see,  to  some  qualification, 
the  malice  of  murder  is  conclusively  inferred  from  the  unlaw- 
ful  use  of  a  deadly  weapon,  resulting  in  death."  And  to  the 
same  efiect  see  8  Greenl.  Ev.,  sees.  146,  147.  This  doctrine 
has  also  been  recognized  in  this  state;  See  State  v.  Toohey^  2 
Rice's  Digest,  105;  8taU  v.  F$rgu$on,  2  Hill,  619;  27  Am.  Dec. 
412;  StaU  v.  SmUh^  2  Strob.  77;  47  Am.  Dec.  589.  It  is  true 
that  the  inference  of  malice  drawn  from  the  use  of  a  deadly 
weapon  may  be  rebutted  by  testimony,  but  in  the  absence  of 
any  such  testimony  malice  may  be  and  is  inferred  from  the 
use  of  a  deadly  weapon,  causing  death. 

The  second  inquiry  arising  under  the  first  ground  of  a|>peal 
is  as  to  the  identity  of  intent  with  malice.  But  we  do  not  find 
anything  in  the  charge  of  the  judge  which  warrants  the  idea 
that  any  such  instruction  was  given  to  the  jury.  The  jury 
were  instructed  that  if  the  act  which  produced  death  be  at- 
tended with  such  circumstances  as  indicate  a  wicked,  depraved, 
and  malignant  spirit  the  law  will  imply  malice  without  refer- 
ence to  what  was  passing  in  the  prisoner's  mind  at  the  tim^, 
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from  burniag;  that  the  plaintiff,  standing  at  the  machine, 
supplied  by  other  servants  of  the  defendant  company  with  bags 
or  sacks,  which  plaintiff,  with  the  assistance  of  another,  had  to 
place  in  the  machine;  that  these  hags  or  sacks  were  placed  io 
a  pile  on  the  top  of  the  machine,  and  when  one  was  wanted, 
the  plaintiff  reached  up  and  took  one  off  the  pile,  which  had 
to  be  done  with  rapidity;  that  it  was  very  necessary  for  the 
safety  of  the  person  operating  the  machine  that  these  bags  or 
sacks  should  be  free  from  holes  or  rents,  and  therefore  another 
person  was  employed  to  repair  any  torn  sacks;  that  the  dis- 
aster which  gave  rise  to  this  action  probably  resulted  from 
the  use  of  a  sack  with  a  hole  in  it,  whereby  plaintiff's  finger 
became  entangled  in  it  and  his  hand  was  crushed.  There  was 
also  some  testimony  tending  to  show  that  if  the  person  operas 
ing  the  machine  discovered  any  hole  or  rent  in  the  sack  when 
taken  off  the  pile,  he  would  throw  it  over  his  shoulder,  when 
it  would  be  taken  to  the  person  charged  with  the  duty  of  i^ 
pairing  the  sacks. 

Upon  the  testimony  thus  briefly  outlined,  his  honor  Judge 
Wallace  held  that  there  was  an  entire  absence  of  any  testi« 
mony  tending  to  show  any  negligence  on  the  part  of  the 
defendant  company,  and  therefore  rendered  a  judgment  of  non- 
suit, from  which  the  plaintiff  appeals,  upon  the  grounds  set 
out  in  the  record,  which  make  the  single  question  whether 
there  was  such  an  entire  absence  of  testimony  tending  to  show 
negligence  on  the  part  of  the  defendant  as  would  warrant  the 
granting  of  a  nonsuit. 

The  rule  is  well  settled,  that  it  is  the  duty  of  the  master  to 
furnish  safe  and  suitable  appliances  for  the  performance  of  the 
work  required  of  the  servant,  and  also  to  see  that  the  same 
are  kept  in  proper  repair,  and  hence,  where  either  of  these  do* 
ties  has  not  been  performed,  there  is  an  omission  of  duty  on 
the  part  of  the  master,  which  affords  at  least  prima  fads  evi* 
dence  of  negligence  on  his  part;  for  these  duties  oannot  be 
delegated  to  another  so  as  to  relieve  the  master  from  liability 
io  another  for  injuries  sustained  by  reason  of  a  foilnre  to  pef^ 
form  them  properly:  OwnJUr  t.  QratUJUviUs  Mfg.  Oo^  18  8.  0. 
262.  This  general  statement  of  the  mle  is  not  to  be  eonstmed 
as  implying  that  the  master  is  bound  to  provide  apjdianoas 
which  shall  prove  to  be  absolutely  safe  under  all  contingendee^ 
or  even  such  as  are  of  the  best  and  most  approved  deacriptioD; 
but,  as  said  in  the  case  cited,  ^'only  such  as  a  reasonable  and 
prudent  person  would  ordinarily  have  used  under  similar  oir- 
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cumstonces.''  In  other  words,  the  role  does  not  require  of  1b» 
master  the  greatest  oare  possiblei  but  only  such  as  prudent 
persons  usually  exercise  under  similar  circumstances. 

This  being  the  rule,  the  inquiry  is,  whether  there  was  in  this 
^ase  any  evidence  tending  to  show  an  absence  of  such  care  on 
the  part  of  the  defendant;  not  whether  the  testimony  adduced 
was  sufficient  to  prove  negligence,  as  that  is  a  matter  exolo* 
flively  for  the  jury,  and  we  have  neither  the  power  nor  the  die- 
position  to  consider  that  question.  It  seems  to  us  that  there 
was  some  testimony  tending  to  show  an  omission  of  duty  on 
the  part  of  the  master  in  furnishing  the  plaintiff  with  safe  ap- 
pliances to  do  the  work  required  of  him,  for  there  is  some  tes- 
timony tending  to  show  that  the  injury  complained  of  resulted 
from  the  fact  that  the  plaintiff  was  furnished  with  a  torn  sack, 
and  also  some  testimony  to  show  that  the  use  of  such  a  sack 
was  dangerous.  It  is  true  that  there  is  also  testimony 
tending  to  show  that  the  defendant  had  employed  another 
person  charged  with  the  special  duty  of  repairing  the  sacks; 
yet  if  it  shall  appear  that  this  duty  was  negligently  performed, 
such  negligence  would  be  imputable  to  the  master  under  the 
rule  above  stated,  which  requires  that  the  master  shall  not 
only  provide  safe  and  suitable  appliances  in  the  first  instance, 
bnt  also  see  that  the  same  are  kept  in  repair,  and  the  delega- 
tion of  this  duty  to  another  cannot  relieve  the  master  from 
responsibility. 

The  circuit  judge  seemed  to  base  his  conclusion  upoo  the 
fiiet  that  the  testimony  not  only  did  not  tend  to  show  that  the 
defective  sack  which  was  used  was  the  only  one  furnished, 
bnt  on  the  contrary,  there  was  evidence  tending  to  show  that 
a  number  of  other  sacks  were  furnished,  some  of  which  he 
assumed  were  free  from  any  defect,  and  hence  no  negligence 
oould  be  imputed  to  defendant  causing  the  injury  complained 
of^  as  plaintiff  had  been  frimished  with  good  sacks,  and  it  was 
his  own  act  to  use  one  that  was  defective;  citing  and  relying 
<m  the  case  of  Davii  v.  Columbia  eU.  R.  R.  Co.y  21  S.  C.  93. 
Before  proceeding  to  point  out  the  distinction  between  this 
c2Mb  and  that  of  Davis,  we  may  remark  that  the  view  taken 
by  the  drcuit  judge  seems  to  be  based  upon  the  idea  that  Car- 
ter, the  plaintiff,  was  guilty  of  contributory  negligence,  and 
therefore  could  not  maintain  his  action.  '  It  may  be  that  such 
was  the  fact,  but  it  is  well  settled,  in  this  state  at  least,  that 
the  question  of  contributory  negligence  oannot  be  oonsidered 
under  a  motion  for  a  nonsuit 
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Bat  again,  the  rule  ie,  that  it  is  the  duty  of  the  master,  and 
not  of  the  aervant,  to  ezerdae  doe  care  and  diligence  to  aacer* 
tain  whether  the  appliancea  furniahed  are  aafe  and  aaitaUe; 
and  a  aeryant  haa  a  right  to  aaanmey  withont  inquiry  or  ex- 
amination, that  the  appliancea  farniahed  him  are  aafe  and 
aoitoble:  Lcmre  y.  OraniUmlU  Mfg.  Co.,  18  S.  C.  28L  Of 
courae,  if  he  uses  a  machine  or  other  appliance,  knowing  at 
the  time  that  it  ia  out  of  repair  to  auch  an  extent  as  to  render 
it  unsafe,  then  another  rule  appliea,  with  certain  qnalificatiooa 
which  it  ia  needleaa  to  atate  here. 

It  doea  not  seem  to  us  that  the  caae  of  DavU  t.  Oclumbia  eU, 
JR.  R.  Co.,  21  S.  C.  93,  relied  upon  by  the  circuit  judge,  appliea: 
See  AUee  ▼.  South  Carolina  IPy  Co.^  21  S.  C.  557.  In  that 
case,  the  plaintiff  waa  on  top  of  the  train  waving  his  lantern 
aa  a  aignal  to  an  approaching  train,  when  the  cup  of  his  lan- 
tern fell  out  The  plaintiff,  however,  did  not  then  anstain  the 
injury  complained  of;  but  by  reaaon  of  the  loaa  of  the  cop  of 
hia  lantern,  he  had  to  descend  into  the  cab  to  procure  another, 
and  in  returning  to  hia  poat  on  the  top  of  the  train  was  atruck 
by  the  projecting  timbera  of  a  tank,  while  aacending  the  lad- 
der leading  to  the  top  of  the  car.  The  queation  whether  there 
waa  any  negligence  on  the  part  of  the  company  in  furnishing 
the  plaintiff  with  a  defective  lantern  waa  decided  upon  the 
ground  that  there  waa  really  too  evidence  that  the  lantern  from 
which  the  cup  dropped  waa  defective,  except  the  simple  ex* 
preasion  of  opinion  by  one  of  the  witneaaea  that  the  cup  dropped 
out  because  of  a  defect  in  the  lantern.  That  might  very  well 
have  happened  from  some  other  cauae  than  a  defect  in  the 
lantern,  and  no  witness  testified  that  he  had  ever  examined 
or  even  seen  the  lantern  in  queation. 

It  ia  true  that  the  late  chief  juatice,  in  delivering  the  opin- 
ion of  the  court,  after  commenting  on  the  feet  that  there  waa 
no  evidence  tending  to  ahow  any  defect  in  the  lantern,  doea 
uae  this  language:  *'  We  find  not  a  word  in  the  teatimony  on 
that  subject,  at  least  none  to  the  precise  point  necessary  to 
inculpate  the  defendant,  to  wit,  that  the  deceased  was  nslng 
a  defective  lantern  becauae  of  the  fact  that  defendant  had  neg- 
ligently furnished  him  with  such;  on  the  oontrary,  it  appeara 
that  the  deceased  procured  another  from  the  cab,  which  we 
suppose  was  safe  and  perfect,  aa  there  is  no  testimony  to  the 
contrary.  He  might  have  taken  that  one  at  the  first.  Thai 
he  did  not  was  perhaps  his  own  negligence  rather  than  that 
of  the  company.     We  think  there  was  an  entire  absence  of  all 
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leBtimony  directed  to  the  negligence  of  the  company  as  to  the 
lantern.''  It  is  obvious  that  this  language  was  not  used  for 
the  purpose  of  laying  down  the  doctrine  that  it  was  the  duty 
o{  the  servant  to  examine  the  appliances  provided  by  the  mas- 
ter for  his  use,  as  that  would  be  inconsistent  with  the  decision 
in  Lasure's  case,  and  certainly  not  for  the  purpose  of  indicat- 
ing that  the  doctrine  of  contributory  negligence  could  be  con- 
sidered on  a  motion  for  a  nonsuit,  as  that  would  have  been  in 
conflict  with  numerous  cases  then  recently  decided;  but  it  was 
only  designed  to  show  that  in  addition  to  the  fact  that  there 
was  no  evidence  to  show  that  the  defendant  company  had  fur- 
nished the  plaintiff  with  a  defective  lantern;  the  evidence,  on 
the  contrary,  tended  to  show  that  safe  and  suitable  lanterns 
had  been  furnished  by  the  company  for  the  use  of  its  servants, 
and  if  there  was  any  fault  at  all,  it  lay  with  the  plaintiff 
rather  than  the  defendant  Besides,  in  this  case,  the  testi- 
mony tended  to  show  that  the  work  required  of  the  plaintiff 
had  to  be  done  so  quickly  as  to  afford  no  time  or  opportunity 
for  him  to  examine  the  sacks  furnished  himi  whereas  it  waa 
not  so  in  the  case  of  the  lanterns. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial 

Miflm  A9D  Ssbvaht.  —  It  1i  a  niMter's  cliitj  to  fimiiih  Ui  wmat  witk 
ffMaonably  ■»£•  tad  laitablo  naehiiMry,  proportUmatt  t»  tha  daagwt  that 
may  naaoaably  ba  antioipatad;  Oarimm  v.  Pkemlm  B.  Ox,  IBS  N.  T.  S7i| 
Qagrttm  0.  Oa.  v.  Paimer,  28  NaK  807;  8L  Lauk  §k.JepOa.r.  MeOkdm,  80 
Tex.  85;  U.  P.  R,  OfK  v.  BrotUrkk^  80  Nob.  785;  Hwmp^rt^s  r.  Newport  de. 
JTy  Obu,  88  W.  Va.  135;  and  to  naa  dao  oaro  in  keoping  tho  nmo  in  repair: 
Hali  T.  LoMlnah  ete.  ^p  Oo.,  129  Ind.  90O;  and  ho  oannot  oooapo  liabOilj  hy 
dologating  tho  porformaaoe  of  thii  dnty  to  anothor:  Mtt  v.  Nartktm  P,  A  JL 
Cb^,  1  N.  D.  836;  26  Am.  St  Rep.  621,  and  noio.  Tho  master  need  not  eap- 
ply  any  partienlar  kind  of  applianoot:  Bokm  t.  Chicago  ete.  JTy  Cb.,  106  Mo. 
429;  nor  maehinery  snitablo  for  a  pnrpoee  not  designed,  or  whiob  oonld  not 
haTO  been  oontemplated  by  the  master:  Kattfinem  v.  Jfaior,  94  CU.  269;  his 
whole  dnty  being  only  to  nse  as  mneh  oare  in  the  furnishing  of  appliaaoes  aa 
an  ordinarily  pmdent  man  would  use  under  similar  oironmstanoea:  Oarimm  v. 
Phonux  Bridge  Co.,  132  N.  T.  273.  The  master's  dnty  to  keep  applianosa  in 
repair  does  not  reqnire  him  to  do  auch  things  as  are  properly  a  part  of  the 
oenrant's  duty,  and  incident  to  the  serrioe  required  of  him:  Jemdmge  t.  Irom 
Aiy  O0L,  47  Minn.  111. 

KicauoSNoa— QnisnoN  ov  FAcr.  — Negligenoe  is  ordinarily'a  question  of 
ftiet  for  the  determination  of  the  jury:  Summere  t.  Bergner  B^  Ob.,  143  Fk.  Su 
114;  24  Am.  St.  Rep.  518;  Deane  t.  WUmingUm  efe.  A  J?.  Ob.,  107  N.  a  686; 
22  Am.  St.  Rep.  902,  and  note;  Bmrif  t.  Raleigh  eie.  R,  R.  Obi,  109  N.  0.  589; 
foiey  ▼.  RiverMe  e^e.  Ob.,  85  Mich.  7;  Andenon  t.  North  PadJU  ok.  Ob.»  H 
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Or.  2S1;  Mham  t.  Ufe  Shore  He,  R.  B.  Oik,  88  Mioh.  442;  /Mflfayfan  t. 
Parb&r,  80  T«z.  872.  Bot  it  it  for  lh«  ooorl  t»  detomine  wh«tlMr  tiMnii 
aoy  «Tidaiioe  from  whioh  nogligonoe  mix  bo  infonod:  Xolnoiomtft  ▼•  BeatiB^ 
AMI  flte.  i2V  C^  88  Vt.  886. 

NoHflun;  wunr  ihould  bi  RtiusBa  — A  nonsoit  ohoold  bo  rafauod  U 
thoro  10  any  iholinliil  oTidenco  produood  by  plaiatiff  whiob  ohoold  bo 
wotgbod  and  oonoidored  by  iho  joryi  (yBriem  t.  Milier,  80  Oonii.  214;  25  Am. 
8t  Bop.  S90»  and  note;  Andermm  t.  l^arih  PaeyU  de.  Co.,  21  Or.  281; 
T.  Lake  Shore  eku  B.  R.  Oo.,  99  Mich.  442. 

Maotbe  AMD  Sebtant.  •—  Ao  to  how  lor  o  oonroQt  may  roly  upon  tim 
rior  knowledgo  of  hio  maotor,  ooo  Shoriel  t.  Si,  Joteph^  104  Mou  114;  24 
St  Rop.  317,  and  nolo  820-828. 

Minut  AND  SutTAKT.  —  A  oorront  hao  a  right  to  aooamo  that  Om 
hao  porformod  hio  duty  with  roopoot  to  oapply  ing  oafo  and  oaitaUo  applioiioaoi 
OheagQ  «te  &  &  (^  t.  Emiee,  182  IlL  161;  28  Am.  St.  &ej^  518^  oad 
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tM  SoirrR  Oabolika,  877.] 

BvBROOATioN  —  Warsautt — LnoTATnun — iNJUHOHoy.  —  A  ooU  a  lot  of 
Und,  npon  whioh  thoro  was  a  jadgmont  lien,  to  fi^  taking  noioo  oocnrod 
by  a  mortgago  for  the  parchaoo  prioo.     When  tho  notoo  mAtared  tfa^ 
and  tho  mortgago  wero  oanoelod  and  oorronderod  to  B^  who  garo  to  A  a 
written  nnoealed  agreement,  whereby  ho  aoenmod  tho  paymoat  of  tUi 
Jadgmont    Afterwards  B  oonreyod  said  lot,  with  tho  nooal  oovooants 
of  warranty,  to  tmstooa  for  tho  benefit  of  hio  wife  and  ohildron,  in  oen- 
oidoration  of  love  and  affootion.    These  trootoos  oonroyod  tho  lo^  ao 
they  wero  duly  aathorixed  to  do^  to  O  for  value,  without  warranty,  who 
took  withoat  knowledge  of  tho  agreement  between  A  and  B^  bat  with 
notioe  of  the  jndgment.    0  onbooqaenily  oooToyed  tho  lot  to  D  with 
warranty.    The  lot  having  boon  levied  upon,  and  being  abont  to  bo  oold 
ondor  the  judgment,  0  paid  the  amoont  of  tho  jadgmenk    Aftorwardiy 
in  a  cause  pending  for  the  settlement  of  the  eotnto  of  B^  who  had  in  tho 
mean  time  died  insolvent,  C  filed  a  petition,  wherein  ho  sought  to  roeovor 
the  amount  paid  by  him  in  ozonoration  of  his  oovenant  of  warranty  to 
D.     Held:  1.  That  as  the  payment  of  the  judgment  by  0  wao  not 
for  tho  purpooo  of  relieving  A,  but  solely  in  order  to  perform  (Tn 
nant  of  warranty,  0  had  no  right  in  equity  to  bo  subrogated  to  tho  rights 
of  A  or  of  the  holder  of  the  judgment;  that  ao  tho  judgment  wao  againot 
A,  and  not  against  B,  who  was  never  liable  to  pay  tiie  amount  thereof  at 
a  judgment  but  only  liable  by  reason  of  hio  agreement  with  B^  tho  judg* 
mont  could  in  no  event  be  set  up  as  a  judgment  against  tho  estate  of  BL 
2.  That  the  mortgage  could  not  be  set  up  as  a  mortgage  ezoept  against 
the  property  mortgaged,  but  only,  if  at  all,  as  of  the  rank  of  the  sealed 
notes  whioh  it  secured;  that  since  these  notes  wero  extinguished  by  tho 
agreement  between  A  and  B^  they  could  not  now  oonotitato  any  legal 
oauso  of  action  against  B*s  estate,  and  O  had  no  oonnootioa  with  any 
equities  that  A  may  have  had  in  the  matter.    8.  That  0  ooald  not  daim 
00  assignee  of  the  covenant  of  warranty  contained  in  the  dead  fitoot  A  to 
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B^  nor  could  lie  bare  anj  ekbn  against  the  aelali  ef  B  as  assti^nee  ef  tlie 
•Of  enaat  of  wananty  eontalned  ia  the  deed  from  B  to  the  tmtteea,  for 
M  that  waa  a  roliintary  deed,  and  aa  the  measnre  of  damagea  for  hrea«h 
•f  a  eovenant  of  warranty  ia  the  amount  of  the  pnrohaee  monej  pai<^ 
with  intereet  from  the  time  of  the  alienationt  where  nothing  waa  paid» 
nothing  ooold  have  been  reooTored.  4.  That  the  agreement  between  A 
and  B^  whereby  B  asramed  the  payment  of  the  Judgment^  waa  for  the 
beneflt  of  A  solely,  and  0  had  no  oonnection  with  it,  and  aoqnired  no 
fighte  nnder  it.  5^  That  the  position  of  O  was  that  of  a  porohaaer  of 
real  estate  under  a  qaitolaim  deed  without  warranty,  upon  wbioh  there 
leoted  the  lien  of  a  judgment  of  whioh  he  had  notioe  when  he  porehased, 
who  remored  aneh  lien  by  payment  in  order  to  protect  himself  against 
an  aetion  for  breach  of  his  covenant  of  warranty  in  bis  deed  to  his  vendee, 
and  that  he  had  therefore  no  eanse  of  aetion  against  the  estate  of  B.  & 
That  even  if  O  could  have  oonneoted  himself  with  the  agreement  between 
A  and  B^  an  action  upon  the  promise  of  B  was  barred  in  six  yean^  wbioh 
period  had  elapsed  long  before  the  petition  in  this  ease  was  filed.  7. 
That  the  order  oalling  in  the  creditors  of  B  and  enjoining  suite  at  law 
did  not  prevent  the  running  of  the  statute  of  limitations  against  olaiaM 
that  ahould  have  been  presented  aa  olaims  against  hia  eatate. 


PnrnoN  to  be  allowed  to  establish  a  claim  against  an 
tate.  The  following  is  the  decree  of  the  circuit  judge,  referred 
to  in  the  opinion:  **  The  cause  entitled  J.  J.  McLnre,  admin- 
istrator  of  M.  A.  Melton,  and  others,  was  instituted  by  the  ad* 
ministrator  of  George  W.  Melton,  to  facilitate  the  settlement 
of  the  estate  of  O.  W.  Melton,  which  was  insolvent  Creditors 
of  the  estate  were  enjoined  from  proceeding  against  it,  save 
through  that  action,  and  were  required  to  establish  their  de- 
mands in  it.  W.  Holmes  Hardin  claims  to  be  a  creditor  of 
the  estate,  and  seeks  by  this  petition  to  be  allowed  to  establish 
his  demand.  The  facts  upon  which  petitioner  supports  his 
demand  are  as  follows:  On  the  25th  of  November,  1867|  C.  D. 
Melton  sold  and  oonveyed  to  G.  W.  Melton  a  dwelling-house 
and  land  adjacent  for  a  large  sum  of  money.  Notes  were  exe- 
euted  by  G.  W.  Melton  to  C.  D.  Melton  for  the  purchase  price, 
and  these  notes  secured  by  a  mortgage  of  the  premises.  When 
the  note  which  had  the  longest  time  to  run  matured,  C.  D.  and 
G.  W.  Melton  had  a  settlement  on  the  25th  of  November,  1871. 
It  was  agreed  that  G.  W.  Melton  should  assume  the  payment 
of  several  judgments  which  had  been  obtained  against  C.  D. 
Melton  prior  to  the  conveyance  of  the  house  and  land  to  G.  W. 
Melton,  and  which  were  liens  upon  the  property,  and  which 
in  the  aggregate  were  about  equal  in  amount  to  the  aggregate 
sum  doe  upon  G.  W.  Melton's  notes.  Upon  this  understand- 
ing,  the  notes  and  mortgage  of  G.  W.  Melton  were  canceled 
and  given  up  to  him.    G.  W.  Melton,  in  pursuance  of  this 


822  Bz  PARTS  HARDitr.  [a  CaToIina, 

agreement,  paid  all  the  judgments  which  were  liens  upon  the 
land,  save  one  known  as  the  Wright  judgment.    That  judg- 
ment, at  the  time  the  others  were  paid,  was  in  litigatioD,  its 
validity  as  a  lien  being  in  oontroverej.    Its  validity  aa  a  lien 
was  finally  established.    It  was  obtained  on  the  15th  of  No- 
vember, 1867.    In  the  mean  time  the  hoose  and  land  had 
been  oonveyed  by  G.  W.  Melton  to  trustees,  with  warranty,  in 
trust  for  his  wife  and  ohildren.    G.  W.  Melton  died  insolvent, 
and  had  not  paid  the  Wright  judgment    The  trustees  who 
had  the  title  to  the  property  asked  and  obtained  leave  of  the 
court  to  sell  it,  with  a  view  of  making  a  more  advantageous 
investment  for  the  eestuis  jus  truit.    At  the  sale  thus  ordered, 
the  petitioner  here,  W.  Holmes  Hardin,  became  the  purchaser 
for  the  sum  of  five  thousand  dollars.    In  a  little  more  than  a 
year  after  his  purchase  he  sold  to  another  for  the  sum  of  six 
thousand  dollars.    All  this  while  the  Wright  judgment  was 
in  litigation,  and  as  before  said,  its  validity  and  as  a  lien  upon 
this  house  and  land  was  finally  established.    All  the  time  ni 
these  transfers  this  judgment  had  been  of  record  in  the  r^^ 
ter's  ofiice  of  Chester  County,  and  upon  the  final  determination 
of  the  contest  as  to  it,  W.  Holmes  Hardin's  vendee,  James  C. 
Hardin  (who  had  it  under  a  warranty  deed  from  W.  Holmes 
Hardin),  was  in  possession.    After  further  litigation,  which 
need  not  be  set  out  here,  the  Wright  judgment  was  levied 
upon  the  house  and  land.    W.  Holmes  Hardin  was  informed 
by  his  vendee  that  he  rested  upon  his  warranty,  and  becanse 
there  was  no  further  ground  of  resistance,  W.  Holmes  Hardin 
paid  to  the  sheriff  of  Chester  County  the  amount,  principal, 
interest,  and  costs,  of  the  Wright  judgment,  and  thus  made 
good  his  warranty  to  James  C.  Hardin.    W.  Holmes  Hardin 
olaims,  upon  this  state  of  facts,  that  he  is  a  creditor  of  the  es- 
tate of  G.  W.  Melton,  and  that  he  should  be  allowed  to  set  up 
both  the  mortgage  of  G.  W.  Melton  to  C.  D.  Melton,  and  the 
Wright  judgment  which  he  has  paid.    The  force  of  the  mort- 
gage of  G.  W.  Melton  to  C.  D.  Melton  related  only  to  the  hoose 
and  land  upon  which  it  was  a  lien.    To  restore  to  it  now  all 
the  force  it  ever  had  would  not  aid  petitioner  in  the  collection 
of  a  claim  against  G.  W.  Melton's  estate,  for  it  would  not  oihh 
stitute  a  lien  upon  any  property  of  that  estate.    The  same 
may  be  said  of  the  Wright  judgment.    That  was  a  judgment 
against  C.  D.  Melton,  obtained  in  a  proceeding  to  which  O.  W. 
Melton  was  not  a  party.    The  doctrine  of  subrogation  cannot 
impart  new  and  enlarged  scope  to  instruments,  but  only  pre- 


Sept.  1891.]  Ez  PARTE  Habdih.  828 

Tent  extinguiabment  in  support  of  an  equity.  It  is  the  rele- 
gation .  to  another's  right,  nor  is  the  right  enlarged  hy  the 
transfer.  If,  therefore,  the  mortgage  and  judgment  were  both 
restored  to  their  original  vigor,  they  oould  have  no  relation  to 
the  estate  of  G.  W.  Helton.  G.  W.  Melton  promised  to  pay 
the  Wright  judgment,  and  reserved  money  due  C.  D.  Melton 
with  which  to  do  so.  This  promise  did  not  make  him  liable 
oo  the  judgment  The  ground  of  his  liability  was  his  prom* 
ise.  This  promise  was  made  in  November,  1871,  and  of 
course  has  been  long  since  barred  by  the  statute  of  limita^ 
tions.  It  is  therefore  ordered  that  the  prayer  of  the  petitioner 
be  denied.'' 

And  the  following  are  the  appellant's  exceptions,  referred  to 
in  the  opinion:  — 

''  1.  Because  his  honor  erred  in  holding  that  the  petitioner 
had  no  right  to  prove  the  amount  paid  by  him  in  satisfaction  of 
the  Wright  judgment  against  the  estate  of  George  W.  Melton, 
when  the  petitioner  was  the  assignee  of  the  covenant  of 
warranty  of  George  W.  Melton  against  encumbrances  and  for 
quiet  enjoyment,  and  said  covenant  was  broken  by  the  levy 
of  the  execution  issued  on  said  judgment  on  the  Chester  prop* 
erty,  and  the  payment  of  the  same  by  the  petitioner,  and  be 
was  entitled  to  prove  the  same  according  to  the  rank  of  his 
•aid  debt  under  the  statute. 

^  2.  Because  the  case  of  /.  /•  MeLure^  administrcUorf  v.M,  A. 
Melton  and  other$^  being  still  before  the  referee,  the  fund  still 
in  court  arising  from  the  sale  of  the  real  estate  of  the  intestate, 
the  administrator  not  having  accounted  for  his  administration, 
and  there  being  a  large  sum  of  money  in  his  hands  undis- 
tributed, it  was  error  in  his  honor  not  to  allow  the  petitioner  to 
prove  in  this  action  the  breach  of  the  covenant  of  warranty  of 
George  W.  Melton,  of  which  the  petitioner  was  the  assignee, 
and  his  payment  of  the  Wright  judgment  as  a  debt  against 
the  estate  of  the  said  G.  W.  Melton. 

**  8.  Because  his  honor  erred  in  not  holding  that  when  W. 
Holmes  Hardin  paid  the  Wright  judgment,  he  was  entitled  to 
be  subrogated  to  all  the  rights  which  the  estate  of  C.  D.  Mel- 
ton had  in  the  agreement  between  C.  D.  and  G.  W.  Melton  of 
November  25, 1871,  and  through  that  instrument  to  prove  it 
as  a  judgment  debt  against  the  estate  of  George  W.  Melton. 

^4.  Because  when  W.  Holmes  Hardin  paid  the  Wright 
judgment,  he  paid  the  unpaid  part  of  the  purchase-money  of 
the  Chester  real  estate  on  which  C.  D.  Melton  held  a  mortgage 
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of  Q.  W.  Melton,  and  Hardin  is  entitled  to  be  sabrogaied  toil 
the  rights  of  the  former  in  said  mortgage,  and  has  a  right  to 
have  it  kept  alive  for  his  benefit,  so  that  be  may  profe  it 
against  the  estate  of  George  W.  Melton  as  a  mortgage  debti 
and  his  honor  erred  in  not  so  finding. 

''5.  That  his  honor  erred  in  holding  that  the  petitioned 
claim  was  in  any  sense  barred  by  the  statute  of  limitationa'' 

3.  P.  namilton^  for  the  appellant 

Giles  J.  PatUnon  and  O*  TF.  8.  Rartj  eonircu 

McIvBR,  J.  The  principal  case  in  which  tbo  petition  of 
appellant  has  been  filed  was  an  action  brooght  by  the  plain- 
tiff, as  administrator  of  George  W.  Melton,  deceased,  against 
his  heirs  and  creditors,  to  marshal  the  assets  of  the  estate  of 
said  George  W.  Melton,  which  is  insolvent,  and  it  was  com* 
menced  on  the  17th  of  July,  1877.  On  the  24th  of  Aognst, 
1877,  an  order  was  passed  in  said  case  enjoining  all  creditors 
of  George  W.  Melton  ''from  suing  on  said  claims,  or  prosecute 
ing  their  actions  at  law  thereon  against  said  administrator, 
until  the  further  order  of  this  court"  On  the  13th  of  Octo- 
ber, 1877,  another  order  was  passed,  whereby,  amongst  other 
things,  all  creditors  were  required  to  prove  their  demands  be- 
fore the  clerk,  on  or  before  the  16th  of  January,  187S;  and  on 
the  14th  of  November,  1881,  A.  G.  Brice  was  substituted  as 
referee  in  place  of  the  clerk,  who,  after  holding  several  refers 
ences,  made  his  report  on  the  1st  of  February,  1884,  asoeiy 
taining  the  debts  proved,  and  classifying  them  according  to 
their  legal  priorities.  To  this  report  some  of  the  crediton 
filed  exceptions  to  the  classification  adopted  by  the  refnee^ 
and  his  report,  with  the  exceptions  thereto,'  came  before  his 
honor  Judge  Wallace,  who,  on  the  20th  of  May,  1885,  rendered 
judgment  sustaining  the  exceptions,  but  in  all  other  respects 
confirming  the  report  of  the  referee.  From  that  judgment 
some  of  the  mortgage  creditors  appealed,  and  on  the  22d  of 
April,  1886,  the  supreme  court  rendered  judgment  afl&rming 
the  judgment  of  Judge  Wallace:  McLure  y.  Meltanf  24  8.  C. 
559;  58  Am.  Rep.  272.  The  case  was  then  carried,  by  writ  of 
error,  to  the  supreme  court  of  the  United  States,  where  the 
writ  of  error  was  dismissed:  Hopkins  y.  McImts^  188  U.  8. 
880.  And  the  mandate  from  that  oourt,  together  with  the 
remiiiitur  from  the  supreme  court  of  this  state,  was  filed  ia 
the  circuit  court  on  the  4th  of  JonOi  1890l 
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In  tbe  mean  time  the  real  estate  of  the  said  George  W.  Vel- 
ton  had  been  sold,  and  a  considerable  portion  of  the  proceeds 
of  such  sale  remain  in  the  hands  of  the  clerk;  and  it  is  con- 
ceded  that  there  are  assets  yet  in  the  hands  c^  the  adminis- 
trator, who  has  not  yet  formally  aeoonnted.    On  the  26th  of 
Jane,  1890,  the  appellant  filed  his  petition  in  the  canse,  pray* 
ing  for  leave  to  come  in  and  prove  his  alleged  claim  against 
the  estate  of  George  W.  Melton.    His  claim  is  based  upon  the 
following  allegations  contained  in  his  petition:    That  Mrs. 
Wright,  on  the  16th  of  November,  1867,  recoyered  a  judgment 
against  C.  D.  Melton,  which  became  a  lien  on  certain  real  es- 
tate in  and  adjoining  the  town  of  Chester;  that  on  the  26th  of 
November,  1867,  G.  D.  Melton  conveyed  said  real  estate  to  his 
brother,  George  W.  Melton,  with  general  warranty,  and  re- 
ceived from  his  brother  four  notes  under  seal,  bearing  that 
date,  and  secured  by  a  mortgage  of  the  premises;  that  when 
the  last  of  these  notes  became  payable,  to  wit,  on  the  26th  of 
November,  1871,  an  agreement  in  writing,  not  under  seal,  was 
entered  into  by  the  Melton  brothers,  whereby  George  W.  Mel* 
ton  assumed  the  payment  of  certain  specified  judgments, 
including  that  in  favor  of  Mrs.  Wright,  which  had  been  pre- 
▼iously  obtained  against  C.  D.  Melton,  and  were  liens  upon 
said  real  estate,  and  thereupon  the  said  0.  D.  Melton  canceled 
and  surrendered  the  said  four  notes,  together  with  the  mort* 
gage  to  secure  the  payment  of  the  same,  to  the  said  George  W. 
Melton,  but  the  record  of  said  mortgage  still  remains  uncan* 
($eled;  that  thereafter,  to  wit,  in  August,  1876,  the  said  George 
W.  Melton  conveyed  the  said  real  estate,  with  the  usual  cove- 
nants of  warranty,  to  certain  trustees,  for  the  benefit  of  his 
wife  and  children;  that  in  January,  1880,  the  said  trustees, 
being  duly  authorized  so  to  do,  sold  and  conveyed  the  said 
real  estate  to  the  appellant,  who  bought  in  entire  ignoranoe 
of  the    agreement  above    mentioned    between  the    Melton 
brothers;  that  in   April,  1881,  the  said  appellant  sold  and 
ooQveyed  the  said  real  estate  to  James  0.  Hardin,  with  the 
usual  oovenants  of  warranty;  that  on  the  18th  of  July,  1886, 
the  Wright  judgment,  which  had  not  been  paid  by  George 
W.  Melton  in  his  lifetime,  or  by  any  one  since  his  death, 
was  levied  upon  the  real  estate  in  the  possession  of  James 
G.  Hardin,  and  the  appellant,  in  exoneration  of  his  cove- 
nant of  warranty,  having  no  defense  to  an  action  thereon, 
paid  up  the  Wright  judgment;  wherefore  the  appellant  claims 
that  bj  the  payment  of  said  judgment  he  became  the  assignee 
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of  the  coveDant  of  vrarranty  in  the  deed  of  Cteorge  W.  MeBao 
to  the  said  trustees;  and  that  having  been  oompeiled  to  paj 
the  Wright  judgment,  which  (George  W.  Melton  had  lUlde^ 
taken  to  pay  by  his  agreement  of  the  25th  of  November,  1871| 
the  appellant  stands  as  a  surety  to  George  W.  Melton's  estaft^ 
^*and  is  entitled  to  set  np  said  judgment  in  equity  in  his  owa 
favor  in  the  marshaling  of  the  assets  of  the  estate  of  the  in- 
testate."   Ag&in,  appellant  claims  that  by  the  payment  of  ths 
Wright  judgment,  he  in  effect  paid  the  balance  of  tho  pu^ 
chase-money  due  by  George  W.  Melton  for  the  said  real  es- 
tate over  which  C.  D.  Melton  held  a  mortgage,  and  appellant 
*^  is  entitled  to  have  the  benefit  of  said  mortgage  as  against 
the  estate  of  George  W.  Melton,  and  to  have  leave  to  set  it  up 
as  a  mortgage  debt  against  his  estate,  and  to  be  subrogated  ts 
all  the  rights  of  the  estate  of  C.  D.  Melton  in  said  mortgage.* 

To  this  petition  the  creditors  of  Gtoorge  W.  Melton,  who  hafs 
heretofore  established  their  claims,  filed  an  answer,  admitting 
all  of  the  allegations  of  the  petition,  except  the  following,  which 
they  deny:  That  appellant  has  become  a  creditor  of  tbeestals 
of  George  W.  Melton;  that  appellant  bought  the  real  estate 
'Mn  entire  ignorance  of  the  agreement"  set  forth  in  the  peti* 
tion;  that  petitioner  had  no  defense  to  an  action  on  the  cove- 
nant of  warranty  contained  in  his  deed  to  James  C.  Hardin; 
and  that  appellant,  by  the  payment  of  the  Wright  jadgmenti 
became  an  assignee  of  the  covenant  of  warranty  in  the  deed 
from  George  W.  Melton  to  the  trustees.  They  also  plead  the 
statute  of  limitations. 

It  is  conceded  that  the  deed  from  Gtoorge  W.  Melton  to  the 
trustees  was  a  voluntary  deed,  based  upon  the  consideratioa 
of  natural  love  and  affection  only;  and  we  presume  that  the 
deed  from  the  trustees  to  the  appellant  contained  no  warranty. 
The  testimony  adduced  on  the  part  of  the  appellant  was  that 
of  Major  Hamilton,  who  stated  that  he  was  the  attorney  of 
Ctoorge  W.  Melton,  and  as  such  drew  the  deed  to  the  trustee^ 
as  well  as  the  proceedings  under  which  the  trustees  obtained 
leave  to  sell,  and  conducted  the  sale  made  by  them  to  appellanti 
and  that  at  that  time  the  Wright  judgment  was  supposed  by 
all  parties  to  be  no  judgment  and  no  lien  upon  the  property 
sold,  and  that  the  agreement  between  the  Melton  brewers,  o( 
the  25th  of  November,  1871,  was  not  known  to  witness  or  any 
one  engaged  in  the  case  until  it  was  produced  in  evidence  by 
W.  A.  Clark  in  1884.  G.  W.  S.  Hart,  Esq.,  a  witness  examined 
fi>r  respondents,  testified  that  he  with  his  partner  were  tbi 
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attorneys  of  Mrs.  Wright,  and  they  first  learned  that  Oeorge 
W.  Melton  had  itssumed  the  payment  of  the  Wright  judgment 
•ome  time  in  the  latter  part  of  1881  or  early  part  of  1882f 
—  prior  to  July,  1882;  but  the  appellant,  it  is  admitted,  had 
no  personal  knowledge  of  such  assumption  at  the  time  he  pur- 
chased.  It  appears  from  the  statements  made  in  the  case  that 
O.  D.  Melton  died  in  December,  1875,  and  (George  W.  Melton 
in  July,  1876,  both  being  insolyent 

The  case  was  heard  by  his  honor  Judge  Wallace,  who  ren* 
dered  judgment  dismissing  the  petition,  and  from  bis  judg- 
ment the  petitioner  appeals  upon  the  seyeral  grounds  set  out 
in  the  record.  Inasmuch  as  the  decree  of  the  circuit  judge, 
together  with  appellant's  exceptions  thereto,  should  be  incor- 
porated in  the  report  of  the  case,  it  is  unnecessary  for  us  to 
€tate  them  particularly  here. 

The  fundamental  inquiry  in  the  case  is,  whether  the  appel- 
lant has  any  such  claim  against  the  estate  of  George  W.  Mel* 
ton  as  entitled  him  to  the  aid  of  the  court  in  enforcing  it 
Wf.uiever  claim  he  may  have  is  unquestionably  based  upon 
the  fact  that  he  has  paid  the  Wright  judgment,  the  payment 
of  which  was  assumed  by  George  W.  Melton  by  the  agreement 
of  25th  of  November,  1871;  but  as  such  payment  was  not 
made  for  the  purpose  of  relieving  the  estate  of  C.  D.  Melton, 
but  solely  for  the  purpose  of  relieving  the  property  from  the  lien 
of  said  judgment,  which  the  appellant  had  bought  with  notice 
of  the  judgment  and  conveyed  with  warranty  to  another,  in 
order  to  perform  his  covenant  warranty,  it  is  difl9cult  for  us  to 
tinderstand  what  equity  he  has  to  be  subrogated  to  the  rights 
"which  the  holder  of  that  judgment,  or  to  the  rights  which  C. 
D.  Melton's  estate,  may  have  had  against  the  estate  of  Oeorge 
W.  Melton.  There  was  no  privity  whatsoever  between  the 
appellant  and  C.  D.  Melton.  He  was  not  a  surety  of  C.  D. 
Melton,  and  in  no  way  bound  to  pay  said  judgment  for  him. 
Indeed,  practically,  he  paid  no  debt  for  which  the  estate  of 
O.  D.  Melton  was  in  equity  and  good  conscience  liable;  for 
though  such  estate  was  legally  liable  to  pay  such  judgment, 
yet  in  equity  and  good  conscience  it  was  really  payable  out  of 
the  property  which  the  appellant  saw  fit  to  buy,  with  notice 
that  it  was  subject  to  such  lien.  But  in  addition  to  this,  as 
the  circuit  judge  well  says,  the  judgment  was  against  C.  D. 
Melton,  and  not  against  George  W.  Melton,  who  was  never  lia- 
ble to  pay  the  amount  thereof  as  a  judgment,  but  only  liable  by 
reason,  of  bis  agreement  of  the  25th  of  November,  1871,  which 
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was  a  mere  simple  contract  obligatiGDy  and  henoe  wm  do  aol 
•ee  how  it  is  possible,  nnder  any  Tiew  of  the  caae,  for  tht 
Wright  judgment  to  be  eet  op  as  a  judgment  against  the  eeteie 
of  George  W.  Helton. 

As  to  appellant^s  claim  to  set  up  the  mortgage  migtoallj 
given  by  George  W.  Melton  to  C.  D.  Melton  to  aeeme  the  pay- 
ment of  the  purchase-money  of  the  Chester  property,  the  same 
remark  as  that  just  made  in  reference  to  the  Wright  judgmeDt 
may  be  mada  That  mortgage  never  was  a  lieu  on  anything 
but  the  Chester  property,  and  did  not  cover  any  other  pcvtion 
of  the  property  belonging  to  the  estate  of  (George  W.  Melton 
and  hence  it  could  not  be  proved  as  a  mortgage  debt  against 
the  estate  of  George  W.  Melton,  under  the  principle  decided 
in  McLure  v.  Mdton,  24  S.  C.  659;  68  Am.  Rep.  272;  but  if 
set  up  at  all,  it  must  take  the  same  rank  as  the  debt  which  it 
was  given  to  secure,  to  wit,  that  of  a  sealed  note.  It  ia  nece^ 
sary,  therefore,  to  inquire  whether  the  appellant  can  set  up 
the  sealed  notes  as  a  claim  of  that  rank  against  the  eetats 
of  George  W.  Melton.  These  notes  were  extinguished  by  the 
arrangement  between  the  Melton  brothers  of  the  25th  of  No- 
vember, 1871,  when  they  were  canceled  and  surrendered  to 
George  W.  Melton,  and  they  cannot  now  constitute  any  legal 
cause  of  action  against  the  estate  of  George  W.  Melton,  and 
whatever  equities  C.  D.  Melton  or  his  estate  may  have  had,  as 
intimated  in  the  case  of  Hardin  v.  Clark,  82  8.  C.  485, 486,  the 
appellant  has  no  connection  with,  so  far  as  we  can  see. 

He  cannot  claim  as  aspignee  of  the  covenant  of  warranty 
contained  in  the  deed  from  C.  D.  Melton  to  George  W.  Melton* 
as  was  held  in  the  case  just  cited,  and  we  do  not  see  what 
claim  he  could  have  against  the  estate  of  George  W.  Melton 
as  assignee  of  the  covenant  of  warranty  contained  in  the  deed 
from  George  W.  Melton  to  the  trustees;  for  that  being  a  volun- 
tary deed,  and  the  measure  of  damages  for  breach  of  a  cove- 
nant of  warranty  being  fixed  by  statute  at  the  amount  of  the 
purchase-money  paid,  with  interest  from  the  time  of  the  alien- 
ation, where  there  was  nothing  paid,  nothing  could  have  been 
recovered.  If  the  trustees  had  been  evicted,  they  certainly 
could  have  recovered  nothing  from  the  estate  of  George  W. 
Melton  for  the  breach  of  the  covenant  of  warranty  contained 
in  the  voluntary  deed  nnder  which  they  held;  and  the  appel- 
lant, as  their  assignee,  could  have  no  higher  rights  than  Us 
assignors. 

I^  therefore,  the  appellant  has  any  daim  at  all  upon  the 
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«8tate  of  George  W.  Melton,  it  rnnat  ariee  fh>in  tbe  agreement 

of  tbe  25th  of  Noyember,  1871,  whereby  (George  W.  Melton  as* 

8umed  the  payment  of  t^ '^  Wright  jndgment    But  how  can 

th«  appellant  connect  himself  with  that  agreement?    That 

was  made  for  the  benefit  of  C.  D,  Melton,  and  possibly  might 

iiave  inured  to  the  benefit  of  the  holder  of  the  Wright  judg- 

cnent,  but  appellant  is  neither  the  assignee  of  C.  D.  Melton  nor 

of  the  holder  of  the  Wright  judgment    It  seems  to  us  that  the 

true  position  of  the  appellant  is  that  of  a  purchaser  of  real 

•estate  under  a  quitclaim  deed,  without  warranty,  upon  which 

there  rested  the  lien  of  a  judgment,  c(f  which  he  had  not  only 

•constructive  notice  unquestionably,  arising  from  the  record, 

which  would  have  been  sufficient,  but  also,  as  it  would  seem, 

Actual  notice  (if  we  are  at  liberty  to  refer  to  the  decision  in 

Hardin  y.  Clark^  82  S.  C.  485,  oflered  in  evidence  in  this  case), 

At  the  time  he  purchased,  and  has  seen  fit  to  remove  such  lien 

by  payment  in  order  to  protect  himself  against  an  action  for 

breach  of  his  covenant  of  warranty  in  his  deed  to  his  vendee* 

If  this  be  so,  then  it  is  plain  that  he  has  no  cause  of  action 

against  the  estate  of  Qeorge  W.  Melton;  for  if  so^  then  in  every 

case  where  a  person  who  sells  real  estate  covered  by  a  judg* 

ment  or  other  lien,  of  which  his  vendee  has  notice,  and  con* 

veys  the  same  without  warranty,  the  vendor  would  be  liable 

for  any  amount  which  the  vendee  might  be  called  upon  to  pay 

for  the  purpose  of  removing  such  lien;  and  this  could  hardly 

be  pretended,  as  it  would  destroy  all  distinctions  between 

A  quitclaim  deed  and  a  warranty  deed.     The  fact  that  the 

vendor  may  have  assumed  the  payment  of  such  lien  by  a  con* 

tract  with  a  third  person,  with  whom  the  vendee  has  not  been 

Able  to  connect  himself,  cannot  alter  the  case,  as  such  third 

person  might  at  any  time  he  saw  fit  release  the  vendor  from  the 

performance  of  such  contract.    But  even  if  appellant  could  con* 

oect  himself  with  the  agreement  of  the  25th  of  November,  1871, 

that  would  create  a  simple  contract  obligation,  which  could 

not  be  enforced  by  action  after  the  lapse  of  six  years,  —  not 

four^  as  contended  by  one  of  the  counsel  for  respondents,  as  the 

change  in  the  statutory  period  was  efiected  by  the  code  which 

was  adopted  the  1st  of  March,  1870,  and  not  by  the  Revised 

Statutes  of  1872.    So  that  it  is  clear  that  C.  D.  Melton  or  his 

administrator  would  have  been  barred  of  their  action  on  such 

promise  long  before  the  petition  in  this  case  was  filed,  unless 

protected  by  the  order  of  injunction,  and  the  appellant,  who 
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certainly  oould  not  claim  any  higher  rights^  would  be  in  Bbi 
condition* 

We  must  consider,  then,  the  effect  of  the  order  of  injnnctiai 
which  was  granted  before  the  expiration  of  the  six  years.  B 
will  be  observed  that  this  order  only  restrained  erediton  fron 
prosecuting  their  actions  at  law,  and  did  not  prevent  thoa 
from  coming  in  and  proving  their  demands  in  the  eaes  ia 
which  the  order  of  injunction  was  granted.  On  the  contrsijt 
they  were  called  upon  to  do  so  by  a  time  fixed  for  that  pQ^ 
pose, — the  15th  of  January,  1878.  But  the  appellant  not  only 
failed  to  come  in  within  six  years  from  that  date  and  present 
his  demand,  but  he  failed  to  do  so  within  six  years  from  the 
filing  of  the  report  on  claims, —  the  1st  of  Febraary,  1884.  8e 
that  even  if  appellant  ever  had  any  claim  against  the  estate  nl 
George  W.  Melton,  growing  out  of  his  promise  to  C.  D.  Mdtoo 
to  pay  the  Wright  judgment,  it  was  barred  by  the  statats  be- 
fore  he  filed  his  petition  or  presented  his  claim,  whioh,  aooord- 
ing  to  what  was  held  in  Warren  v.  Raymond^  17  S.  C.  908, 
204,  must  be  regarded  as  the  time  when  he  commenoed  his 
action.  The  fact  that  the  appellant  filed  his  petition,  coob- 
menced  his  action,  within  six  years  after  he  paid  the  jadgment 
cannot  affect  the  question;  for  without  considering  the  qoes- 
tion  whether  he  could  have  brought  his  action  before  making 
such  payment,  it  is  sufficient  to  say  that  he  can  claim  no  higher 
rights  than  C.  D.  Melton,  and  certainly  he  and  his  administrs- 
tor  were  barred  long  before  the  appellant  instituted  this  pio- 
ceeding. 

The  judgment  of  this  conrt  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

8vBROOATioH»  DoonoKB  or.  —  To  Jnstiff  the  sppHoalioii  of  Am  doolriM  <# 
snbrogatioii,  one  mail  h»v«  pud  »  debt  duo  to  » third  ponon,  for  «Im  pqr- 
moot  of  whieh  another  wee  primarily  liaUe,  and  the  porMMi  paying  Clie  dM 
muit,  in  doing  ao^  have  acted  ander  the  oompnlnon  of  aaving  himaelf  trem 
loaa,  and  not  aea  mere vdlanteer:  Befftmv.  New  Torh  dc  R,  R.  Cfo,,  SO  CaeoB. 
124;  26  Am.  8t  Rep.  SOOi  and  note;  Oarpenier  ▼.  Jfteter,  78  T^  370;  Jfm 
Orleam  Nat,  Bank  ▼.  Bagk  CoUon  e^  Ooi,  48  La.  Ann.  814,  In  BirdmU  ▼• 
Orapseif^  29  Neh.  679»  where  realty  was  purohaaed  by  two  penooa  no  oo^ten* 
ante,  one  of  whom  afterwards  sold  his  interest  to  the  other,  the 
log  to  pay  the  balanoe  of  the  original  parohase  price,  and  sndi  Tondoo 
qaently  cooyeyed  to  another  party  under  a  similar  agreementi  it 
that  the  last  vendee,  by  discharging  the  balance  of  snoh  puebi 
was  not  entitled  to  be  snbrogated  to  the  lien  of  the  first  Tender  eo  aa  to  pc» 
rent  a  lien  from  attaching  in  faror  of  the  tenant  who  eonreyed  to  hie  eoi 
tenant    In  New  York  it  has  been  decided  that  the  right  of  mbcogatioB  ii 
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fomided  upon  eqnitabla  groondiy  mud  efti»abl«  of  btbg  aweifail  bj  «b«  wIi* 
lfta«  no  absoluto  intorwl  in  Um  property,  but  who  may  boeouM  tho  ownor 
thereof  and  paya  the  debt  to  mto  himaelf  from  a  iomt  Peam  w,  ^PONb  131 
N.  Y.262. 

CoyaNAHT  OF  Wasbantt — Damaov  lOR  Bbbaob.  »  Aa  to  wbaft  damagea 
may  be  recovered  by  a  remote  Tendee  for  a  breach  of  a  eoyenant  of  warranty 
of  title,  see  ^roob  ▼.  Bhdt,  68  Miaa  161,  24  Am.  St  Rep.  209^  and  note 
968,  in  which  the  South  fWolina  mle  ia  mentioned. 

I«E]iiTATE0N8  ov  AoiioiMab  —  The  general  mle  ie,  that  when  the  etotato  of 

llmitotiooa  haa  onoe  commenced  to  ran,  no  inbeeqaent  disabilify  can  check 

or  impede  it:  Dayte  t.  Wtute^  28  Fla.  90;  11  Am.  St  Rep.  884,  and  note;  nn-^ 

leaa  anch  cabeeqnent  diMkbility  growi  ont  of  some  poeitiTC  etotntory  enacts 

meot:  Koto  to  Mcar$  t.  Amuirwig,  86  Am.  Dea  78;  note  to  MliUr  ▼•  Surli^ 

66  Am.  Dec.  601,  608.    Neither  the  niepenaion  of  the  powera  of  an  adminifl* 

temtor,  nor  prooeedinga  to  oonteet  the  Talidity  of  a  will,  will  inapend  the  ran- 

ning  of  the  etotatoi  Dortcmd  t.  EanBcm,  81  OaL  902;  16  Am.  St  Rep.  44^  and 

noto;  note  to  MUbr  ▼.  8wk,  66  Am.  Deo.  602.    In  BuM  ▼.  ^aeO;  92  OaL 

W3,  it  wae  decided  that  a  writ  of  injanotion  reatraining  a  jndgment  creditor 

from  iesoiag  an  exeontion  did  not  laapend  the  mnning  of  the  ctatnto  limit* 

ing  the  iwnance  of  an  ezeontian  to  a  period  of  Atc  yean  after  the  entry  of 

the  jadgmentk 
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IM  tooni  Oabouva,  m,} 

^OMntmr  Rbwosud  wnHOQT  SnvioB  ov  Pnocm^  bow  Riusn^ 
AOAiHn.  —  The  proper  mode  by  which  to  obtain  relief  againet  a  jndg- 
ment rendered  againet  a  par^  withoat  eeryice  of  proccM  ia  by  motion  m> 
the  original  oanee,  and  a  complaint  in  eqni^  which  allegea  tiiat  a  Jndg* 
meat  of  foreolcaore  was  rendered  againet  the  plaintiff  in  a  eait  In  which, 
he  wae  never  eerred  with  prooen^  and  praya  for  an  injunction  againat 
each  jndgment^  bat  which  doea  no)  ctoto  any  gronnda  of  eqoitable  oog- 
nlBuice^  faila  to  atoto  a  caoee  of  action. 

Bquitt  will  hot  RsLiXTa  aoainst  JmMncmT  hov  Showh  to  n  Uv- 
jvar.  —  A  eoort  of  eqaity  will  not  reliere  a  party  from  a  jndgment  ob- 
tained againet  him  for  a  debt  which  is  neither  alleged  nor  shown  to  be< 
onjnsl 

Action  to  set  aside  a  judgment  and  to  obtain  an  injunction. 
The  complaint  is  as  follows: — 

^  1.  That  heretofore,  on  the daj  of  February,  1888,  the- 

defendant  herein  attempted  to  institute  an  action  against  her 
and  a  co-defendant,  J.  J.  Lipscomb,  bj  the  service  upon  him^ 
and  an  attempted  senrice  upon  her,  of  a  summons  and  com- 
plaint therein,  which  complaint  alleged:— 

^  1.  That  on  the  9th  of  March,  1886,  they,  the  said  defend^ 
ants,  executed  to  her  their  joint  and  several  note,  whereia 
they  promised  to  pay  her,  twelve  months  after  date«  the  sum 
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«f  §0Tan  hand  red  dollars,  with  interest  from  date  at  ten  p« 
€ent  per  annum  until  paid,  payable  semi-annaallyy  and  if  Ml 
paid,  to  bear  same  rate  as  principal,  and  also  to  pay  all  eoili 
and  expenses,  including  ten  per  cent  attorney's  oommissioiia 

**  2.  That  the  said  defendant,  R.  F.  Crockett,  to  secors  lb 
payment  of  the  said  note,  executed  to  her  on  the  same  day  i 
mortgage  upon  two  tracts  of  land  in  said  county,  known  ii 
lots  Nos.  5  and  6  of  the  estate  of  Gullie  Crocker,  deceased. 
Lot  No.  5  being  bounded  by  lands  of  Madison  Lee,  C.  B.  Ham- 
mett,  Eliza  Lee,  and  others;  and  Na  6  being  boanded  by  landi 
of  J.  W.  Wilkins,  Mrs.  B.  M.  Wilkins,  Mrs.  B.  M.  LipecomK 
and  others, — containing  together  245  acres,  more  or  less,  and 
that  the  mortgage  was  duly  recorded  in  book  8,  p.  140. 

**  3.  That  the  condition  of  the  note  and  mortgage  had  beet 
broken,  and  that  there  was  due  thereon  the  sam  of  seven  him* 
•dred  dollars,  with  interest  from  the  0th  of  September,  1887, 
and  the  further  sum  of  seventy  dollars  attorney's  eommiasioii^ 

*' Judgment  was  asked  for  foreclosure  of  mortgage  and  exe- 
cution for  balance  of  debt  remaining  due  after  exhaostiiig 
mortgaged  lands. 

^  4.  That  on  the  third  day  of  April,  1888,  a  decree  waa  rsn* 
4ered  in  said  action  by  his  honor  Judge  W.  H.  Wallace, 
wherein  he  ordered  that  the  said  mortgaged  premieee,  or 
eo  much  thereof  as  should  be  necessary,  be  sold  at  pablie  ane- 
iion  at  Spartanburg  C.  H.,  by  the  sheriff,  on  salesday  in  Octo- 
ber, or  some  convenient  salesday  thereafter,  on  terms  of  one 
half  cash  and  balance  on  credit  of  six  months;  and  provided 
for  the  application  of  the  proceeds  of  such  sale  in  aeeordanee 
with  the  allegation  and  prayer  of  the  complaint,  and  render- 
ing judgment  against  both  defendants  for  any  balance  that 
might  be  found  due,  after  exhausting  the  proceeds  of  sneh  aale; 
also  ordering  that  the  said  R.  F.  Crocker,  and  all  pwsoos 
claiming  under  her,  be  forever  barred  and  foreclosed  of  all 
right,  title,  interest,  and  equity  of  redemption  in  the  said 
premises  so  sold. 

**  6.  That  the  said  decree  was,  on  the  fbnrth  day  €i  AprOt 
1888,  duly  filed  with  the  clerk  of  court  of  said  county,  and  on 
the  12th  of  same  month  the  costs  in  said  action  were  by  bini 
duly  taxed  and  approved,  and  along  with  the  decree  entered 
and  signed  in  judgment  and  recorded;  all  of  which  will  mors 
fully  appear  by  reference  to  the  judgment  roll  in  said  actioi^ 
Ho.  9,162. 

*^  6.  That  the  said  decree  was  rendered  hy  defknlt^  notwitb- 
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standing  it  appMre  from  said  jadgment  roll  that  there  was  no 
jLffidayit  of  plaintiff  or  her  attorney  that  no  answeri  demurreri 
<Kr  notice  of  appearanee  had  been  served  or  received  therein. 

^  7.  That  plaintiff  has  never  at  any  time  been  served  with 
A  sammons  or  complaint  in  said  action,  and  that  the  first  in* 
formation  she  had  of  her  having  been  sued  therein  was  the  ad* 
▼Mrtieement  of  her  aforesaid  land  for  sale  under  said  decree. 

^  8.  That  in  accordance  with  the  terms  of  said  decree,  the 
sheriff  has  advertised  the  said  premises  for  sale  on  salesday 
of  November  next^  and  that  they  will  be  sold  unless  prevented 
by  this  court 

^  9.  That  the  said  decree,  and  all  proceedings  thereundeTi 
sure  null  and  void  as  to  this  plaintiff. 

**  Wherefore  plaintiff  asks  judgment:  1.  That  the  sheriff 
of  said  county,  the  defendant,  her  agents  or  servants,  be  re* 
strained  from  advertising  and  selling  said  land,  and  from 
otherwise  attempting  to  enforce  said  decree  as  against  plaintiff^ 
2.  That  said  decree  be  set  aside  and  vacated  as  to  her;  8. 
For  the  costs  of  this  action,  and  for  such  other  relief  as  may 
be  just'* 

The  complaint  was  dismissed  with  oosts,  and  the  plaintiff 
appealed. 

Stanyame  WiUon,  for  the  appellant 

B^mar  and  Simpson^  contra. 

McIybb,  J.    This  was  an  action  brought  by  the  plaintiff 

herein  to  set  aside  a  judgment  previously  obtained  against  hen 

by  the  defendant  herein,  and  to  obtain  an  injunction  to  re* 

strain  the  enforcement  of  the  execution  issued  on  said  judg* 

ment,  solely  upon  the  ground  that  she  was  never  served  with 

the  summons  in  the  former  action,  and  had  no  knowledge  of 

any  such  proceedings  against  her  until  her  land  was  adver* 

tised  for  sale  under  said  execution.    In  her  complaint,  a  copy 

of  which  it  is  set  out  in  the  ^  case,''  and  which  should  be  in, 

eorporated  in  the  report  of  this  case,  she  makes  no  allegation 

of  fraud,  and  states  no  fact  imparting  an  equitable  feature  to 

her  case,  and  her  demand  for  an  injunction  is  not  sufl9cient  to 

give  it  such  a  character,  for  two  reasons:  1.  Because,  as  we  have 

held  in  the  case  of  WesOahe  v.  FarraWf  84  8.  0.  270,  decided  at 

the  present  term,  the  demand  for  relief  cannot  be  looked  to  as 

giving  character  to  the  cause  of  action;  and  2.  Because  she 

states  no  case  entitling  her  to  an  injunction:  OiUam  v.  Arnold^ 

82  S.  C.  503. 

AX.  STi  BsF^  vok  xxvn.— 0 
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The  ciieidi  Judge  held,  mngmgti  other  things,  whieh  mte 
the  Tiew  we  Uke  of  the  case  need  not  be  stated,  thai  the  eom* 
pbdnt  Culed  to  state  fiiets  sufficient  to  constitnte  a  eanse  d 
action,  and  theretee  rendered  judgment  dismissing  the  oobi- 
plainL  From  this  jndgmoit  fdaintiff  a|^ieals  npon  the  se^enl 
groands  set  oat  in  the  leeixd;  hot  as  the  fdndamental  qxws- 
tion  in  the  esse,  superseding  all  others,  is  whether  the  circint 
judge  erred  in  his  ruling  as  above  stated,  we  shall  confine  oa^ 
selves  to  that  question. 

In  the  ease  of  Stmihem  Portdain  Mfg.  Co.  T.  Thew^  5  S.  C. 
6^  the  action  was  brought  to  set  aside  a  judgment  confessed 
by  the  president  of  the  plaintiff  company  to  the  defendant, 
upon  the  allegation  that  the  judgment  was  null  and  wmd  fot 
three  reasons,  substantially:  1.  Because  the  confession,  not 
being  under  the  corporate  seal,  was  not  legal  or  binding  upon 
the  plaintiff;  2.  Because  the  debt  admitted  by  the  plaintiff 
was  not  the  legal  obligation  of  the  |daintiff  corporation;  S. 
That  the  confession  was  ngned  by  a  person  having  no  author- 
ity whatever  to  do  so.    It  was  held  that  these  aTermenta^ 
standing  by  themselves,  would  nrither  support  an  action  at  law 
nor  a  bill  in  equity  under  the  fimner  {Mooedare;  but  that  the 
remedy  was  by  motion  in  the  court  in  which  the  judgment 
was  rendered,  if  the  same  was  insufficient  in  form,  or  for  any 
reason  vdd.    In  that  case  it  is  said:  ^An  action  under  the 
Code  of  Procedure  only  lies  where  the  subject-matter  of  such 
action  furnished  ground,  previous  to  the  adoption  of  the  oode^ 
for  the  maintenance  of  either  an  action  at  law  or  a  bill  in 
equity,"  or  in  certain  other  cases  not  applicable  to  the  present 
inquiry.    **  What  rights  shall  be  enforced,  and  what  wrcrngs 
shall  be  redressed  by  a  civil  action,  is  not  determined  by  the 
code,  except  in  the  case  of  proceedings  formally  taken  by  smv 
facias^  fuo  warratUOf**  etc.    **  These  matters  are  therefore  to  be 
determined  according  to  the  law  as  it  stood  previous  to  the 
adoption  of  the  code.    In  order,  then,  to  ascertain  whether  a 
complaint  under  the  code  sets  forth  a  sufficient  cause  of  action, 
except  in  the  special  cases  above  enumerated,  the  inquiry 
must  be,  whether,  under  the  former  practice  of  this  state,  the 
Blatters  set  forth  were  sufficient  either  to  support  an  action  at 
bw  cr  a  bill  in  equity .'^ 

Now,  as  it  was  well  settled  that  a  court  of  equity  would  not 
entertain  a  case  asking  for  relief^  where  the  party  complain- 
ing had  a  plain,  adequate,  and  complete  remedy  at  law,  the 
practical  inquiry  in  this  case  is,  whether,  under  the 
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practioe,  the  plaintiff  would  hay«  had  a  plain  and  adequate 
remedy  for  the  wrong  of  which  ahe  compIain8|  by  motion  to 
the  court  and  in  the  ca8e  In  which  the  jndgment  in  question 
^waa  rendered.  If  she  had,  then  she  cannot  maintain  an  ao* 
tion  on  the  equity  side  of  the  court  to  obtain  the  redlrees 
sought,  but  must  resort  to  the  simpler  and  less  expensive 
remedy  by  motion. 

A  review  of  the  authorities  will  show  beyond  dispute  that 
the  court  of  common  pleas  has  always  claimed  and  exercised 
the  power  to  entertain  such  a  motion.  In  Moaney  ▼•  Welshj  1 
Mill  Const  188,  the  motion  was  to  set  aside  a  judgment  on  the 
ground  that  the  yerdiot  and  judgment  exceeded  the  damages 
laid  in  the  writ;  and  it  was  held  that  the  court  of  common 
pleas  has  always  exercised  the  power  of  looking  into  its  own 
records,  and  on  motion  affording  that  remedy  which  is  ob- 
tained by  writ  of  error  in  England.  In  BarM  v.  Braneh^S 
McCord,  19,  a  motion  was  entertained  to  set  aside  proceedings 
for  partition  in  the  law  court,  upon  the  ground  of  want  of  no- 
tice to  the  guardian  ad  litem  of  the  infant  defendants,  although 
auch  want  of  notice  did  not  appear  on  the  record.  In  that 
case  Nott,  J.,  expresses  the  opinion  that  a  court  of  equity  could 
not  afford  reliefl  In  WotUm  y.  Pareons^  4  McCord,  868,  the  mo- 
tion was  to  set  aside  a  judgment  upon  the  same  ground  as  that 
upon  which  the  plaintiff  in  the  case  now  under  consideration 
bases  her  action,  to  wit,  want  of  seryice  of  the  process;  and  it 
was  held  that  while  a  judge  at  chambers  could  not  grant  such 
a  motion,  yet  he  might  order  a  stay  of  execution  untU  the 
motion  could  be  heard  and  determined  by  the  court 

In  Posey  T.  Underwood,  1  Hill,  268,  O'Neall,  J.,  uses  this 
language:  **  Generally  there  can  be  no  doubt  that  a  court  of 
law  possesses  exclusiye  jurisdiction  oyer  the  amendment  or 
vacation  of  its  own  judgments.  This  power  applies  most 
usually  to  matters  of  form  or  substance  apparent  on  the  face 
of  the  record.  Sometimes,  howeyer,  it  is  exercised,  as  between 
the  parties,  on  matters  out  of  and  beyond  the  record;  and  he 
goes  on  to  prescribe  the  mode  of  proceeding  in  such  cases.''  To 
the  same  effect  is  Dial  y.  Farrow,  1  McMuU.  292,  36  Am.  Dec 
267,  in  which  Judge  O'Neall  in  terms  recognises  the  doctrine 
that  a  judgment  may  be  set  aside  on  a  motion  upon  the  ground 
that  defendant  had  not  been  senred  with  process.  In  HaigUr 
y.  Way,  2  Bicli.  824,  it  was  held  that  the  proper  mode  of  pro- 
ceeding to  set  aside  a  judgment  irregularly  obtained  againsi 
an  infant^  there  haying  been  no  guardian  ad  UUm  appointed^ 
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and  no  apptaraiiM  having  been  Mtored,  wm  bj  a  motion  in 

In  WUUam$  v.  LanMam^  4  Btibb.  87,  a  judgment  for  the 
amount  aaMteed  in  liau  of  dowar  waa  aat  aaida  on  motiooi 
upon  the  ground  that  the  defendant  had  not  been  aerred  with 
a  oop7  of  the  summona  on  whieh  the  aobsequent  proceedings 
were  baied,  the  court  recognising  seyeral  of  the  preceding 
eaata,  eapedallj  WoUan  t.  Hirmmij  4  McCord,  868,  and  citing 
another  verj  fimilar  caaCi  (yNeaU  y.  Wright^  whieh  doea  not 
•eem  to  have  been  reported.  To  same  eflfect,  see  Crane  v. 
Jlafiia,  4  Bioh.  251,  JfOb  t.  Dicfaon,  6  Rich.  487,  and  Sfm- 
kenM  T.  Bemm,  12  Rich.  620^  in  which  last-named  case  the 
judgment  was  set  aside  on  motion  upon  the  ground  of  want  of 
jurisdiction  in  the  court  which  undertook  to  render  said  judg- 
ment. The  case  of  Tomuend  r.  MeetUf  4  Rich.  610,  ia  not  in 
conflict  with  the  foregoing  cases.  On  the  contrary,  the  pnu> 
tioe  of  proceeding  hj  motion  was  distinctly  recogniaed,  and 
the  only  reason  why  the  motion  was  refused  in  that  case  was 
because  a  discovery  was  demanded  and  was  necessary,  which 
could  only  have  been  obtained  in  a  court  of  equity. 

These  cases  unquestionably  establish  the  doctrine  that  the 
proper  mode  of  proceeding  to  set  aside  a  judgment,  prior  to  the 
abolition  of  the  court  of  equity,  was  by  motion  to  the  court  and 
in  the  cause  wherein  the  judgment  was  rendered,  and  therefore 
a  bill  in  equity  for  that  purpoee  would  not  be  entertained  by 
the  court  of  equity,  unless  it  contained  allegations  imputing 
to  the  case  some  features  of  equitable  cognisance,  such,  for 
example,  as  fraud,  accident,  or  mistake^  or  unless  a  discoveiy 
was  demanded:  Bee  Attorney-general  v.  Bakery  9  Rich.  Bq. 
580^  831 ;  MeDinoaU  r.  MeDowall,  Bail.  Bq.  825.  That  the  same 
practice  has  been  recognised  and  followed  since  the  court  of 
equity  was  abolished  as  a  separate  tribunal  maj  be  seen  by 
reference  to  the  oases  of  SatUhem  Porcelain  Mfg.  Co.  v.  2%eto,  5 
&  C.  6;  Clarh  v.  Porcelain  Mfg.  Co.^  8  8.  C.  22;  Ex  parU  Car- 
roll, 17  8.  C.  446;  Ferguson  v.  OUbert,  17  8.  C.  26;  Darby  v. 
Bkannon,  19  8.  C.  638;  Turner  v.  Malone,  24  8.  C.  898. 

To  these  authorities  in  our  own  state  may  be  added  that  of 
the  supreme  court  of  the  United  Statea  in  the  case  of  Walker 
T.  jBo&Mns,  14  How.  684.  In  that  case  a  bill  in  equity  was 
filed  in  the  circuit  court  of  the  United  States  for  the  district 
ef  Mississippi,  praying  a  perpetual  injunction  against  a  judg- 
ment recovered  in  an  action  at  law  in  the  same  court,  upon 
the  ground,  amongst  others,  that  Walker  had  not  been  served 
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with  prooaaa  in  the  action  at  law^  ttmigh  the  record  id  eoch 
Judgment  showed  on  its  face  that  Walker  had  been  duly  served. 
It  was  held  that  the  bill  could  not  be  maintained,  the  court 
using  this  langaage:  *^  Assuming  the  fact  to  be  that  Walker 
was  not  senred  with  process  (that  being  the  undisputed  evi- 
dence in  the  case),  and  that  the  marshal's  return  is  false,  can 
the  bill  in  this  event  be  maintained?  The  respondents  did 
no  act  that  can  connect  them  with  the  fiilse  return;  it  was  the 
sole  act  of  the  marshal,  through  his  deputy,  for  which  he  was 
nsponsible  to  the  complainant  Walker  for  any  damages  that 
were  sostained  by  him  in  consequence  of  the  false  return.  This 
is  free  from  controversy;  still  the  marshal's  responsibility  does 
not  settle  the  question  made  by  the  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate 
proceedings,  and  to  afford  relief  at  law  where  there  has  been 
mbuse  in  the  Tarious  details  arising  on  execution  <tf  process, 
original,  mesne,  or  finaL  If  a  court  of  chancery  can  be  called 
on  to  correct  one  abuse,  so  it  may  be  to  correct  another,  and 
in  eflbct  to  vacate  judgments  where  the  tribunal  rendering  the 
■ame  would  refuse  relief,  either  on  motion  or  on  a  proceeding 
bj  QMdUa  ftttrrfo,  where  this  mode  of  redress  is  in  use.  In 
eases  of  false  returns  affecting  the  defbndant,  where  the  plain- 
tiff at  law  is  not  in  fitult,  redress  can  only  be  had  in  the  court 
of  law  where  the  record  was  made;  and  if  relief  cannot  be  had 
there,  the  party  injured  must  seek  his  remedy  against  the 
marshaL''  It  is  true  that  in  that  case  the  court  does  go  on  to 
assign  another  reason  for  conclusion  reached,  --*  that  the  appel- 
lant. Walker,  though  not  served  with  process,  had  really  ap- 
peared by  counsel  in  the  action  at  law,  —  but  this  does  not 
weaken  the  force  and  effect  of  the  first  reason  assigned  in  the 
words  aboTe  quoted. 

It  seems  to  us  clear,  therefore,  that  this  action  on  the  equity 
aide  of  the  court  cannot  be  sustained,  where,  as  in  this  case, 
the  complaint  contains  no  allegations  imputing  to  the  case  any 
fMtures  of  equitable  cognizance,  but  rests  solely  upon  the  al« 
legation  that  plaintiff  was  never  served  with  process  in  the 
action  in  which  the  judgment  in  question  was  recovered.  The 
fact  that  such  judgment  was  recovered  in  an  action  on  the 
equity  side  of  the  court  to  foreclose  a  mortgage  cannot  affect 
the  question.  The  record  of  the  case  in  which  the  judgment 
sought  to  be  set  aside  is  complete  in  itself,  and  shows  no  flaw 
or  defect.  It  does  not  show  that  the  defendant  therein  (the 
plaintiff  here)  was  not  served,  but  shows  the  contrary;  and  if 
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It  ii  propofed  to  show  that  the  return  of  the  sheriff  wmb  falee, 
by  eyidenoe  de  kort  the  record*  it  should  be  done  hj  a  motion 
in  that  oaee;  Ibr  while  it  stands  as  it  is,  it  most  be  regarded  bm 
a  ralid  jodgment  in  any  other  action  or  proceeding.  In  this 
respect  the  present  case  differs  radically  from  Finley  t.  BcbetU 
«ois  17  S.  C.  439,  and  QenMez  y.  West,  23  S.  C.  160;  for  thers 
the  jurisdictional  defect,  for  want  of  proper  service,  appeared 
upon  the  face  of  the  record,  while  here  the  contrary  is  the  caes. 

It  oannot  be  said  that  the  necessity  for  an  injunction  would 
be  sufficient  to  give  the  court  of  equity  jurisdiction;  for  that 
relief  was  always  obtainable  by  a  motion  to  stay  the  execution, 
which  the  authorities  abore  cited  show  could  have  been  granted 
by  a  circuit  judge  at  chambers,  even  before  the  enactment  of 
the  statute  expressly  conferring  such  power,  now  incorporated 
in  Gtoneral  Statutes  as  section  2116. 

There  is  another  view  which  would  be  sufficient  to  show  that 
this  action  on  the  equity  side  of  the  court  cannot  be  maintained 
under  the  allegations  made  in  the  complaint.  In  Freeman  on 
Judgments,  section  498,  the  author,  while  adndtting  that  there 
are  decisions  in  some  of  the  states  to  the  contrary,  says:  *'The 
better  established  rule  undoubtedly  is,  that  notwithstanding 
an  alleged  want  of  service  of  process,  a  court  of  equity  will 
not  interfere  to  set  aside  a  judgment  until  it  appears  that  the 
'result  will  be  other  or  different  from  that  already  reached."* 
This,  we  suppose,  resta  upon  the  elementary  doctrine  that  he 
who  seeks  equity  must  do  equity.  Where,  therefore,  a  party 
invokes  the  aid  of  the  court  of  equity  to  be  relieved  from  a 
Judgment  obtained  against  him  for  a  debt  which  is  neither 
alleged  nor  shown  to  be  unjust,  simply  on  the  ground  of  some 
error  in  the  proceedings  not  affecting  the  merits,  the  court  of 
equity  may  very  properly  refose  its  aid  in  enabling  a  party  to 
escape  the  payment  of  what  appears  to  be  a  just  debt,  and 
which  is  neither  alleged  nor  shown  to  be  otherwise,  and  leave 
the  party  to  his  remedy  at  law,  if  he  has  any.  As  is  said  by 
Curtis,  J.,  in  Amdru^bofi  v.  HinekUy,  17  How.  443:  ''  A  court 
of  equity  does  not  interfere  with  judgments  at  law  unless  the 
eomplainant  has  an  equitable  defense  of  which  he  could  not 
avail  himself  at  law,  because  it  did  not  amount  to  a  legal  de- 
fsnee;  or  had  a  good  defense  at  law  which  he  was  prevented 
from  availing  himself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents '';  citing  Walker  v.  jBo&- 
Kiii,  14  How.  584,  and  also  Matins  Insurance  Co.  v.  Hodgson^ 
7  Oranch,  333,  in  which  that  great  judge,  Marshall,  0.  J., 
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^  m^tboat  attempting  to  draw  any  preoiae  line  to  wUoh  oonrta 
^f  equity  will  advanoOy  and  which  they  cannot  pass,  in  restrain- 
ing parties  from  availing  themselves  of  judgments  obtained  at 
law,  it  may  safely  be  said  that  any  fact  which  dearly  proves 
ii  to  be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery/' 

It  seems  to  us,  therefore,  that  in  no  view  of  the  case  could 
the  action  be  maintained,  and  that  there  was  no  error  in  dis- 
missing the  complaint 

The  judgment  of  this  oourt  is,  that  the  judgment  of  the  cir- 
eoit  oourt  be  affirmed. 


JinMuar  — Rnjo  WBom,  n  Sqitiit.  —  RttUaf  from  a  Jiid|(m«nl 
BO*  bt  granted  by  »  oourt  of  oqiiity,  where  the  party  oomplaining  haa  a  rem* 
ody  at  law,  er  might  make  a  motion  for  a  new  trial  at  the  term  at  whioh  the 
Jmdgment  waa  rendered:  HambU»  t.  KtUfflU,  81  Tez.  861;  28  Am.  St.  Be^ 
818^  and  note;  note  to  MarriUr.  MwrUk  23  Am.  St.  Rep.  117.  Aooort  of 
Ofoitj  haa  no  joriidiotion  to  enjoin  a  jndgment  entered  in  a  oourt  of  law 
Borelj  beoanae  prooem  waa  not  eenred  upon  the  defendants  Bwrth  ▼•  WeU^ 
ISA  HL  868.  In  raeh  a  oaee  the  jndgment  debtor  may  move  to  eet  aside  the 
JvdgBiBt  in  a  ooort  of  law:  Hkt  t.  Kaufimmt  134  IlL  816.  Bqnity  may, 
hove? er,  mtmbi  the  eoUeotion  of  a  Judgment  rendered  by  a  Jaatioe'a  eooH 
vithont  JuJsdiotioBt  IMr  ▼•  ^^v«*^  78  Iow%  .688. 


Gbartham  t^.  Gbanthaii. 

tM  aovni  GABOIWAt  M4.] 

Wkfi^  Siavoifla— Out  of»  bt  HuaBAin>  Ihubbbd  wbsv— Rmumia 
TamnB.  —  Where  a  haaband,  free  from  debt^  allowa  the  earainge  of  his 
wile  to  aeenmnlite  in  the  handa  ol  her  employer,  and  he  nerer  daima 
■mih  tamfage  aa  hia  own,  an  eieonted  gift  thereof  from  him  to  her  wiU 
ba  infetred,  and  if  he  anbeeqnentiy  pnrohasea  therewith  a  lot  of  land, 
lakiig  the  tilla  tiMrato  in  his  own  namob  a  laoolting  troat  will  ariM  in 
laTor* 


Aonov  Cur  partition.    The  opinion  etatea  the  oaee. 

BUmiimg  and  Wiban^  for  the  appellanta. 

Aiyiiii90fl&  and  Cooper^  contra. 

HoItsb,  J.    James  Orantham,  the  elder,  died  some  time  in 
181,  intestatOi  seised  and  possessed  of  some  real  estate,  leaying 
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•sUf  bilnftt  law Ua  widow, ibt  plaintiff  herain^  and  kwochil- 
draO|  James  Grantham,  one  of  the  defendants  herein,  and  Julit 
^^■^  i^iggBf  who  died  in  1887,  leaving  eleven  children,  who  an 
ttie  other  defondante  herein,  and  this  action  was  commenced  ia 
May,  1890,  tat  the  partition  ot  said  real  estate. 

The  only  qnestion  presented  by  this  appeal  is  aa  to  whethor 
a  certain  lot  in  the  city  of  Bumter,  described  in  the  complaie^ 
eonstitnted  a  part  of  the  real  estate  of  the  said  intsatate^  the 
plaintiff  elaiming  that  it  belongs  to  her  indlTldnaUy,  and  tiis 
defendants  claiming  that  it  constituted  part  of  tha  real  estate 
of  intestate,  and  as  soch  is  sobjeot  to  partition  amoogit  bifi 
heirs  at  law.  The  facts  seem  to  be  nndisputed*  and  are  sab- 
stantially  as  follows;  The  intestate,  James  Qrantbam,  and  bis 
wi&,  Elisabeth,  wste  bath  in  the  employsaent  of  the  late  Judge 
Moses,  and  while  the  intestate  was  in  the  habit  of  drawing  bit 
own  wages,  those  of  his  wife  were  allowed  to  remain  in  the  bands 
of  the  Jadge.  On  the  third  of  May,  1878,  Martha  B.  MoO^j 
ezecnted  a  conveyance  of  the  lot  in  question  to  the  intestate, 
wherein  it  was  recited  that  it  was  in  consideration  of  the  sum 
of  forty-five  doUais  paid  by  bim  to  her,  but  the  plaintiff  olaiflfu 
that  this  money  was  hers,  and  therefore  contends  that  there  is 
a  resulting  trust  in  her  favor  in  the  said  lot  The  testimony 
leaves  but  little,  if  any,  doubt  that  the  lot  was  paid  for  with  the 
wages  of  the  wiih,  which  had  been  allowed  to  accuo»alate  in 
the  hands  of  Judge  Mesee,  and  drawn  from  him  by  tl^  inle» 
tate  for  the  purpose  of  paying  for  the  lot,  and  but  for  the  mar- 
ital relation  existing  between  the  parties,  these  facts  would  be 
sufficient  to  raise  a  resulting  trust  in  favor  of  the  plaintiff. 

It  is  contended,  however,  that  under  the  law  as  it  then  stood, 
the  earnings  of  the  wiib  belonged  to  the  husband,  and  there- 
fore, though  the  money  used  in  paying  for  the  lot  was  derived 
from  the  wages  of  the  wife,  it  was  in  law  the  money  of  the  hus- 
band, and  hence  there  was  no  resulting  trust  While  it  is  quite 
true,  that  as  the  law  then  stood,  the  earnings  of  a  married 
woman,  derived  from  her  personal  services,  belonged  osclu« 
sively  to  the  husband,  yet  there  was  nothing  to  prevent  the 
husband  from  making  a  gift  to  his  wife  of  her  earnings,  pro- 
vided this  was  done  without  detriment  to  the  claims  of  the 
husband's  creditors,  of  whom  there  does  not  appear  to  be  any 
in  this  case.  So  that  the  real  inquiry  in  this  case  is,  whether 
the  intestate  had  given  his  wife's  wages  to  her,  and  whether, 
when  he  drew  them,  he  was  not  acting  simply  as  her  ag^t 
This  is  a  question  of  £sct  which  has  been  determined  adversely 
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l; 

^  to  the  appellants  by  tha  drooit  jadga,  and  we  think  his  con* 
^  elusion  is  moat  abundantly  anatained  by  the  testimony  set  out 
'  in  the  eaae.  From  that  it  appears  that  the  wife's  wages  wers 
allowed  to  aocumulate  in  the  hands  of  her  employer  for  the 
express  purpose  of  providing  a  fund  for  the  purchase  of  a  home 
for  b«r.  The  intestate^  both  before  and  after  the  purchase^ 
always  spoke  ot  the  money  as  his  wife's,  and  neW)  upon  any 
oocasion,  spoke  of  it  or  claimed  it  as  his  own,  and  it  could  not 
haTe  been  hers  except  by  a  gift  from  her  husband^  and  hence 
tho  infisrenoe  that  he  had  given  it  to  her  is  irresistible. 

As  the  oonnsal  Cur  respondent  well  puts  it,  suppose  ha  had 

drawn  his  wifb's  wages  ersry  month  and  deposited  the  money 

in  bank  to  her  credit^  what  higher  evidence  could  be  needed  of 

a  gift  from  him  to  her?    And  when,  instead  of  doing  this,  he 

left  her  wagea  from  month  to  month  in  the  handa  of  Judge 

Moses,  deelaring  his  pnrpose  in  doing  so,  he  practically  depos* 

ited  his  wife'ts  monthly  wages  from  time  to  time  with  the  Judge 

for  her  benefit^  instead  of  drawing  them  every  month  for  his 

own  use,  as  be  might  have  done,  and  he  thereby  just  as  onmis* 

takably  made  a  gift  to  his  wife  as  if  he  had  drawn  the  money 

and  deposited  It  hi  bank  to  her  credit.    The  fact  that  when 

the  purchase  was  made  the  title  was  taken  in  the  name  of  the 

husband  is  not  sufficient  to  overcome  the  undisputed  evidence 

of  his  declarations,  made  both  befnre  and  after  the  purchase, 

that  the  property  was  paid  for  with  his  wife's  money;  for,  in 

the  first  place,  that  might  have  arisen  fit>m  ignorance  or  some 

other  cause;  and  in  the  second  place,  if  hs  had  already  given 

the  money  to  his  wife,  he  could  not  afterwards  recall  the  gift 

without  her  consent,  of  which  there  is  not  the  slightest  evi* 

dence.    We  do  not  think,  therefore,  that  there  was  any  error 

on  the  part  of  the  circuit  judge  in  concluding  that  the  property 

was  paid  for  with  the  money  of  the  wife,  and  henoe  a  resulting 

trust  arose  in  her  favor. 

The  judgment  of  this  court  1%  that  the  judgment  of  the 
eirouit  court  be  affirmed. 

HossASS  isi»  Vfm— PimoHASB  ST  RusBAim  wm  WmTs  Monnr.  —A 
iwUlisf  tnsi  ia  hiwm  sf  tiis^wif •  is  onsted  wbws  »  hsabuid  agiMt  to  tMii 
tht  wife's  BMOsgr  m  l^«r  Mpumto  wtot^  and  inreiti  it  in  land  (or  tier  benefit^ 
iikiiig  ttM  titt«  ia  hii  own  muMs  Bmm  t.  Bridffen,  108  N.  a  276;  23  Am. 
Si  Sep.  09,  and  note;  Mmtm  t.  WtOam,  74  Tex.  S90;  16  Am.  St.  Rep.  868» 
and  notoi  Ligki  t.  ZeUer,  144  Pa.  St.  SIOl  Am  v.  Strnkix,  110  K.  C.  4S8| 
AviNf  v.  JtoniM%  47  Xaa.  e7lb 
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Whbbuib  V.  Aldbbmah; 

P4  aoom  Caiouma,  ml] 

Jnf  grr  flisnmD  cm  Eaooui^  Ualb  undbb,  BvjonraD  monr.— Whan 
BIHM7  it  Unt  upon  Uad»  and  »  mortgage  givea  to  Monre  its  paymaat^ 
altar  a  •atialaotioa  of  a  prior  jndgmant  agaioat  Iha  owner  of  the  land  is 
made  upon  the  faoe  of  the  record,  and  a  party  parehaaee  for  Taliie  at  a 
«de  of  the  Uad  ander  the  foredoeiire  of  the  mortgage,  withooi  notice 
that  the  entry  of  the  eatiafaotion  waa  made  without  anthMifey^  after 
which  the  Jadgment  oreditor,  on  notioe  to  the  jadj^ment  debtor  only,  haa 
■noh  entry  of  aatiafaotion  Taoated,  iaanea  ezecation,  makes  a  levy,  and 
adTortiaea  the  land  for  aale  thereander,  each  pnrchaaer  may  inroke  the 
aid  of  a  ooort  of  eqaity  to  enjoin  the  sale  nnder  the  jndgmenty  althoo^ 
no  oolinaion  between  the  partiea  to  the  judgment  ia  ihown. 

AmsoBiTT  ov  Attobnbt,  Pabtt  Bstoppxd  to  Dirr,  whsh.  —  Where  an 
attorney  preparea  a  oonfeaaion  of  judgment  Toluntarily  made  to  n  credi- 
tor, aigning  himaelf  aa  attorney  for  plaintifi^  adTiaea  the  filing  of  the 
tranaeript  of  anch  Judgment^  and  afterwarda  aatiafiea  the  judgment  on 
the  reoord,  aigning  himaelf  aa  attorney  for  the  judgment  creditor,  aa  to 
aa  innocent  pnrchaaer  for  Talne,  who  parted  with  hie  money  in  the  faith 
that  anch  aatiafaotion  waa  Talid,  the  judgment  creditor  claiming  the  ben* 
iAt  of  the  judgment  will  be  eatopped  from  denying  that  the  attorney 
had  aathcrity  to  act  for  him.  While  aa  attorney  haa  no  rights  aa  ba- 
the partiea,  to  enter  aatiafaotion  of  a  judgment  without  the  actnal 
ipt  of  the  money  due  on  it^  yet  where  the  righta  of  third  peraonn 
iBterTen%  a  aubaeqnent  pnrchaaer  for  Talne  of  the  laud  aflbcted  by  anch 
Judgment  will  be  protected,  even  though  it  be  afterwarda  made  to  ap- 
pear that  the  aatiaftustion  waa  improperiy  entered. 


Aonov  lor  an  injunotion.    The  opioioii  sUtet  the  oaae. 

K  8.  Moorman^  for  the  appellant 

/•  /•  Brmmf  amtra. 

MoIvxBi  J.  The  fiusts  out  of  which  the  controTerej  in  thia 
«aae  haa  arisen  are  Babstantially  aa  follows:  One  Owen  Alder- 
man, the  brother  of  the  defendant  herein,  confessed  a  judg- 
ment to  him  for  the  sum  of  upwards  of  fiye  hundred  dollars, 
which  was  duly  entered  in  the  proper  office  of  Aiken  Countj 
on  the  12th  of  March,  1886,  and  a  transcript  thereof  was  duly 
filed  in  the  proper  office  of  Barnwell  County,  where  the  land 
which  constitutes  the  subject-matter  of  this  litigation  ia  lo- 
oted, on  the  23d  of  November,  1885.  Upon  the  back  of  this 
transcript  the  following  indorsement,  without  date,  appears: — 

**  Received  of  the  judgment  debtor  herein  the  full  amount 
ef  the  within  judgment,  with  the  cost  and  the  interest  thereon, 
which  is  full  satisfaction  of  the  same.'' 

(Signed)  ^  H.  a  Aldsbman, 

Per  Jas.  B.  Dayi%  Plaintifr'a  Atfj.*" 
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On  Urn  S8th  of  Deoamber,  1886,  the  said  Owen  Aldarmaa 
•xeeotad  a  mortgage  on  the  land  in  question  to  the  American 
Freehold  Land  Mortgage  Company  of  London,  to  secure  the 
payment  of  money  then  borrowed  by  him  from  said  company; 
and  upon  default  in  the  payment  of  the  same,  the  said  land, 
on  the  5th  of  December,  1887,  was  sold  under  the  power  con- 
tained in  the  said  mortgage,  and  bought  by  W.  O.  Wheeler, 
the  plaintiff  herein. 

On  the  11th  of  June,  1888,  the  said  H.  S.  Alderman,  the 
defendant  herein,  but  the  plaintiff  in  said  judgment,  moved 
liar  and  obtained  from  his  honor  Judge  A.  P.  Aldrich,  an  or« 
der  yaoating  the  entry  of  satisfaction  aboTS  copied,  with  leave 
to  issue  execution  on  said  judgment.  This  motion  was  made 
without  notioe  to  the  plaintiff  herein,  or  to  any  one  else,  except 
the  said  Owen  Alderman,  and  was  based  upon  the  affidavit  of 
•aid  H.  8.  Alderman  that  the  entry  was  made  without  his  au- 
thority or  knowledge^  and  that  nothing  had  in  fact  been  paid 
on  said  judgment  Under  the  execution  thus  authorized  to 
be  issued  to  enforce  said  judgment,  the  sheriff  of  Barnwell 
County  levied  upon  the  said  land,  and  advertised  the  same  for 
aale,  on  salesday  in  July,  1888,  as  the  land  of  said  Owen  Alder- 


Thereupon  the  plaintiff  commenced  this  action  to  perpet- 
ually enjoin  said  sale.  In  his  complaint,  amongst  other  ap- 
prq>riate  allegations,  the  plaintiff  alleges  that  he  has  paid  the 
whole  amount  of  the  purchase-money  bid  at  the  sale  under 
the  mortgage^  and  that  the  subsequent  proceedings  to  open 
the  judgment  were  intended  as  a  fraud  upon  him,  and  will 
eperate  as  such  unless  he  obtains  the  relief  demanded.  The 
defbndant  answered,  denying  all  fraud  and  collusion  on  his 
part  and  denying  that  the  said  James  B.  Davis  ever  was  his 
attorney,  or  ever  had  any  authority  to  receive  the  money  due 
upon  said  judgment,  or  to  enter  satisfaction  thereon. 

The  testimony  adduced  on  the  part  of  the  plaintiff  tends  to 
show  that  the  transcript  of  judgment  was  entered  in  Barnwell 
County,  after  the  negotiations  for  the  loan  of  the  money  by 
the  mortgage  company  had  been  completed.  But  before  the 
money  was  paid  over  to  Owen  Alderman,  the  agent  of  the 
company  made  a  final  search  of  the  records,  which  revealed 
the  fact  that  the  transcript  of  judgment  had  been  entered  a 
short  time  befinre,  whereupon  this  fact  was  brought  to  the  at- 
Isntion  of  Owen  Alderman,  who  said  the  judgment  had  been 
paid  and  should  so  appear  upon  the  record,  and  the  said  James 
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B«  DuiiMf  OB*  of  the  Attoniayt  of  looord  in  the  said  judgnoni 
informed  faid  agent  ttuU  the  judgment  was  aetnally  paid  and 
had  already  been  marked  satiefied  upon  the  back  of  the  tran- 
■oript  in  the  dork's  olBce»  and  that  he  would  also  make  the 
entry  of  aatiafaotion  upon  the  abetraot  of  judgments,  which 
he  subeeqnently  did,  to  wit,  on  the  5th  of  April,  1886.  The 
testimony  on  the  part  of  the  defendant  tended  to  show  thai 
James  B.  DaTis,  the  attorney  who  took  the  confession  of  jadg* 
ment,  and  who  indorsed  the  entry  ot  satisfaction  on  the  reeord 
thereof^  was  not  the  attorney  of  H.  8.  Alderman,  who  had 
never  seen  or  had  any  eommmdoation  with  him,  but  acted  en- 
tirely at  the  lequesk  and  onder  the  direetleii  of  Owen  Aldei^ 
■lan,  who  was  his  hrothei4n«law,  and  the  defendant  in  his 
testimony  says  thai  his  brother  Owen  owed  him  ive  hondrsd 
dollars,  besides  interest,  ior  money  loaned  him  en  the  24th  of 
February,  1888,  for  which  a  note  was  then  given;  that  the  said 
Owen  promised  to  secnrs  him,«-*''heeonfossed  judgment  in 
my  favor  vdluntaiily  to  make  me  ssouie  for  my  money,  and 
told  me  he  had  confmsed  the  jndgment  for  that  purpose**; 
that  no  part  thereof  has  ever  been  paid  either  to  defondant  or 
to  any  one  for  him  within  his  knowledge;  and  that  he  never 
authorised  any  one  to  collect  or  satisfy  said  judgment  untU 
he  employed  Mr.  Patterson,  some  time  in  the  spring  of  1888, 
to  collect  the  judgment,  and  that  he  had  never  employed 
James  B.  Davis, — ^  did  not  know  him,  and  liad  never  had 
any  business  transaction  with  him.'' 

The  issues  in  the  action  having  been  referred  to  the  mastsVi 
he  made  his  reporti  finding  the  focte  substantially  as  we  have 
stated  them  in  the  outset  of  this  opinion,  and  finding,  as  mal» 
tor  of  fact,  ^  that  there  was  no  fraud  or  collusion  on  the  pari 
of  H.  S.  Alderman,  defendant  herein  ";  he  found,  as  matter  of 
law,  that  the  plaintiff  is  not  entitied  to  any  eqaitoble  relief 
upon  the  ground  of  firaud;  and  ^  thai  plaintiff  is  nol  entitled 
to  equitoble  intorposition  by  injunction,  on  the  ground  that 
the  judgment  has  been  satisfied."  Upon  this  report,  and  the 
exceptions  thereto  filed  by  the  plaintiff,  the  case  was  heard  by 
his  honor  Judge  Hudson,  who  held  "  that  while  there  may 
have  been  no  collusion  on  the  part  of  the  Aldermans,  or  cor* 
rupt  purpose  in  their  transactions,  at  the  same  time  the  loan 
was  made  to  Owen  Alderman  upon  the  faith  of  the  statement 
of  the  said  Owen  Alderman  and  James  B.  Davis,  who  acted 
as  attorney  for  both  parties  in  obtoining  the  judgmmit;  and 
while  the  satisfaction  made  and  acknowledged  by  said  Jamse 
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S.  Datis  on  Um  ivoords  of  iba  county  may  be  inoorrecti  its 
effect  WM  to  indoce  the  lender  of  the  money  to  make  the  loan, 
«nd  W.  Q.  WheeleFt  the  plaintiff,  to  become  the  purchaser  of 
tlM  land.  To  allow  a  sale  under  such  circumstances  would 
operate  as  a  fraud  upon  the  rights  of  the  party  who  made  the 
loan,  and  upon  the  rights  also  of  the  plaintiff,  who  claims 
under  the  lender  of  the  money."  He  further  held  that  a  court 
ef  equity  **  will  eigoin  a  sale  under  execution,  although  the 
purchaser  acquires  no  title,  where  the  effect  of  such  sale  is  to 
ekmd  the  title  of  one  who,  like  this  plaintiff,  oocupies  the  posi* 
taon  of  an  innocent  purchaser  for  Talue  without  notice.'' 

Judgment  was  accordingly  rendered,  perpetually  enjoining 
the  enforcement  of  said  judgment  against  the  land  in  ques* 
tkm.  From  this  judgment  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  impute  error  to  the  cir- 
cnit  judge  in  holdings  ^-1.  That  the  case  made  by  the  plaintiff 
entitled  him  to  *^ equitable  interference'';  2.  That  Davis  acted 
as  attorney  far  both  parties  in  obtaining  the  judgment,  and 
that  H.  8.  Alderman  was  bound  by  the  statements  made  by 
Davis  and  Owen  Alderman;  8.  That  while  the  satisfaction 
entered  upon  the  record  of  the  judgment  may  be  incorrect,  yet 
es  it  induced  plaintiff  to  become  the  purchaser  of  the  land, 
the  defondant  is  thereby  estopped  by  said  entry,  although 
•aid  Davis  acted  without  authority  and  without  receiving  the 
money;  4  In  perpetually  enjoining  the  enfioroement  of  the 
execution  against  the  land  in  question. 

The  first  ground  raises  the  question  of  the  jurisdiction  of 
the  oourti  and  therefore  lies  at  the  very  foundation  of  the  case. 
That  the  court  of  equity  has  jurisdiction  to  prevent  or  remove 
a  cloud  upon  the  title  to  land  in  certain  cases  cannot  be  ques- 
tioned; 2  Pomeroy's  Sq.  Jur.,  see.  78S;  8  Pomeroy's  Bq.  Jnr.,  sees. 
1898, 1809;  High  on  Injunctions,  sees.  269-278.  The  inquiry, 
then,  i%  whether  this  is  one  of  the  cases  in  which  sodh  juris- 
diction can  be  exeroisBd.  It  will  be  observed  that  the  plaintiff 
in  this  ease  bases  his  claim  for  protection  upon  the  ground 
that  he  is  an  innocent  purchaser  for  valuable  consideration 
without  notice,  which  is  peculiarly  an  equity  doctrine:  2  Pom- 
eroy's Bq.  Jur.,  sea  788;  and  also  charges  fraud  and  collusion 
between  the  cfeditor  against  whose  judgment  he  is  seeking 
protection  and  his  judgment  debtor.  It  is  therefore  dearly 
distinguishable  from  the  oases  of  Onm  v.  Bank  of  €hergia^  10 
Bieh.  Bq.  27,  Broim  v.  DieHnsim,  10  Rich.  Bq.  408,  Wikon  v. 
HjfoU,  4  &  a  869,  and  OiUam  v.  Arnold^  82  B.  C.  603,  relied 
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upon  by  appellant  The  plaintiff  here  does  not  itij  npon  a 
mere  legal  righti  which  he  does  not  need  the  aid  of  a  oourt  sf 
equity  to  enforce,  as  in  the  cases  jnst  mentioDed;  bat  Us  is- 
lianoe  here  is  upon  a  pure  equity,  which  does  require  the  tli 
of  a  court  of  equity  to  enforce.  The  present  case  is  more  anst 
ogous,  though  not  strictly  so,  to  the  case  of  Martin  y.  Marti% 
24  S.  C.  446,  where  a  purchaser  of  land,  with  covenant  of  war- 
ranty, was  allowed  to  invoke  the  aid  of  equity  to  protect  him- 
self from  a  prior  mortgage  held  by  his  grantor.  The  fact  that 
the  master  has  found  that  there  was  no  fraud  or  ooUosiaD 
on  the  part  of  H.  &  Alderman,  which  finding  has  not  been 
disturbed  by  the  circuit  judge,  is  not  conclusive;  for  thoo^ 
there  was  no  actual  fraud  upon  the  part  of  H.  8.  Aldermaii, 
yet  as  the  circuit  judge  well  says,  it  would  certainly  operate 
as  a  fraud  upon  the  plaintiff,  whether  so  intended  or  not,  to 
allow  a  sale  of  the  land  under  a  judgment  which,  at  the  time 
of  plaintiff's  purchase,  bore  upon  the  &ce  of  the  record  e?i- 
dence  that  it  was  satisfied,  even  though  it  should  afkewardi 
be  made  to  appear  that  the  entry  of  satisfaction  was  without 
authority. 

The  second  ground  of  appeal  incorrectly  represents  the  circuit 
judge  as  holding  that  the  defendant  herein  **  was  bound  by  tbt 
statements  made  by  Mr.  James  E.  Davis  and  Owen  Alderman, 
the  judgment  debtor.''    We  do  not  understand  the  decree  of 
the  circuit  judge  as  being  based  upon  any  '^  statements  "  made 
either  by  Davis  or  the  judgment  debtcNr,  but  npon  the  &ct  that 
Davis,  who  acted  as  the  attorney  for  both  parties  in  obtaining 
the  judgment,  had  acknowledged  satisfaction  on  the  record. 
That  Davis  acted  as  the  attorney  for  both  parties  cannot  weD 
be  disputed  in  the  face  of  the  uncontradicted  testimony  that 
he  prepared  the  papers,  and  indorsed  the  name  of  his  firm 
thereon  as  attorneys  for  the  plaintiff  in  said  judgment,  and 
advised  the  filing  of  the  transcript  of  the  judgment;  and  whst 
is  much  mors  significant,  signed  the  name  of  H.  8.  Alde^ 
man  to  the  entry  of  satisfaction,  **  per  Jas.  B.  Davis,  plaintiiri 
att'y  ";  and  the  real  question  is  that  which  the  third  ground 
of  appeal  was  doubtless  intended  to  raise^  —  whether  he  bed 
any  authority  so  to  act  for  H.  8.  Alderman. 

While  it  is  quite  true  that  there  is  no  direct  evidence  thst 
Davis  was  ever  employed  as  an  attorney  by  H.  S.  Alderman, 
yet  the  UmI  of  his  having  so  acted,  and  that  H.  S.  Aldermas 
is  now  claiming  the  benefit  of  his  mat,  tofsthsc  with  eihar 
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nrcumstanceB  presendy  to  be  alloddd  tO|  ii  sufficient  in  our 
judgment  to  establish  that  relation  between  Davis  and  H.  S. 
A^lderman.    If  the  confession  of  jadgment  had  never  been 
taken,  or  if,  after  it  was  taken  in  the  county  of  Aiken,  the 
transcript  thereof  had  never  been  filed  in  Barnwell  Countyi  it 
IB  very  obvious  that  H.  S.  Alderman  would  have  had  no  pre* 
tease  of  a  lien  upon  the  plaintiff's  land^  and  hence  if  he  has 
any  such  lien,  he  must  claim  it  through  the  judgment  which 
was  prepared  by  Davis,  acting  as  his  attorney;  and  he  cannot 
now  claim  the  benefit,  without  assuming  the  corresponding 
burden,  at  least  so  far  as  the  rights  of  subsequent  innocent 
purchasers  are  concerned.    As  is  said  in  1  Parsons  on  Con- 
tracts, ^61:  **  An  adoption  of  the  agency  in  part  adopts  it  in 
the  whole,  because  a  principal  is  not  permitted  to  accept  and 
confirm  so  much  of  a  contract  made  by  one  purporting  to  be  hit 
agent  as  he  shall  think  beneficial  to  himself,  and  reject  the 
remainder/'    Upon  this  principle  H.  6.  Alderman  cannot  be 
permitted  to  claim  the  benefit  of  the  act  done  by  Davis  as  his 
attorneyi  and  at  the  same  time  repudiate  his  attorneyship. 

In  addition  to  this,  it  appears  from  the  defendant's  own  tes- 
timony that  when  the  money  was  loaned  for  which  the  judgment 
was  taken,  it  was  on  the  promise  of  the  borrower  to  secure  <Hr 
make  safe  the  lender,  and  that  the  judgment  was  voluntarily 
oonfessed  by  Owen  Alderman  to  H.  8.  Alderman  for  that  pui^ 
pose,  and  H.  S.  Alderman  was  told  by  Owen  that  he  had  con* 
fessed  the  judgment  in  accordanoe  with  his  promise.    It  would 
seem,  therefore,  that  H.  S.  Alderman,  when  he  loaned  the 
money  to  his  brother  Owen,  relied  upon  him  to  secure  the 
same,  and  when  Owen  employed  Davis  to  take  the  confession 
for  the  purpose  of  carrying  out  his  promise,  he  was  really  act* 
ing  for  the  benefit  of  H.  S.  Alderman,  who  cannot  now  be  per- 
mitted  to  avail  himself  of  such  benefit,  and  at  the  same  time 
repudiate  the  agency  through  which  it  was  secured.    It  seems 
to  uSy  therefore,  that  Davis  must  be  regarded  as  the  attorney 
of  H.  S.  Alderman  in  taking  the  confession  of  judgment    If 
so,  then  he  had  anthority  to  receive  the  money  due  thereon 
and  enter  satisfaction  on  the  judgment:  Pool  v.  Oiat,  4  McCk)rd„ 
259;  IWottfftfr  v.  MeDoweU,  1  Hill,  184;  26  Am.  Dea  166; 
SiaU  ox  ret.  Taylor  v.  EoiUrling,  1  Rich.  810. 

It  is  very  true  that  an  attorney  has  no  anthority  to  enter 
satisfaction  without  the  actual  receipt  of  the  money,  and  as 
between  tlM  partiesi  each  an  entry  of  satisfiMtion,  without  the 
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Mtoal  raoelpC  of  fho  mouy,  may  bo  T«oatod  opoa  a  showing 
to  thai  offoct  But  wbofo  tho  righta  of  third  poiBOoa  inter- 
▼ana,  tba  queation  of  aatoppel  oomaa  in,  as  it  would  ciperate  a 
fraud  upon  an  innooant  purchaaar  withoot  notioe  to  allow  a 
Judgmanti  which,  wlian  ha  pordiaaad,  bora  upon  its  fiaca  tha 
oWdenca  that  it  was  astiafiad,  to  ba  opaned  sad  vaed  as  a  lien 
apon  tba  proparty  porohsaad,  aTOn  thoo^  it  ahoold  be  sftar^ 
warda  mada  to  appaar  that  tha  astiaiaotaon  was  impvoperly 
antered:  Baa  CUy  Council  qf  ChatiuUfn  y.  Byan^  22  8.  C  83»; 
68  Am.  Bap.  718.  In  tha  preaant  oaaa  it  appaaia  that  when 
tha  money  waa  loaned  upon  the  mortgage  andor  which  Iha 
land  waa  aold,  and  when  the  plaintiff  purchaaed,  tho  jodgmant 
which  ia  now  aought  to  be  aet  np  aa  a  lien  on  the  land  bora 
upon  ita  face  not  only  an  entry  of  aatiafaction,  bat  also  a  docho^ 
ation  of  the  receipt  of  the  money  dnO|  ao  thai  tho  rooordfl^ 
which  porchaaera  are  invited  and  expected  to  examina  beiofa 
porohaaing,  ahowed  that  there  waa  no  lien  apon  tho  land^  and 
it  would  be  a  palpable  fraud  upon  the  plaintiff  herein  to  allow 
the  judgment  to  be  aet  up  aa  a  lien  upon  the  land,  baeausa  it 
haa  been  aubaequently  made  to  appear  that  no  money  was  in 
fact  receiYed,  and  the  entry  of  aatiafiMtion  waa  made  without 
authority.  Any  other  view  would  ahake  confidence  io  the 
public  recorda,  and  jeopardise  many  titlee  acquired  upon  the 
frdth  ot  what  auch  reoorda  ahow,  and  cannot  for  a  moment  be 
ontertained. 

The  fourth  ground  la  too  general  in  ita  charsetar  to  call  fiot 
fiirthar  notice  than  what  it  haa  incidentally  resdvod  in  con- 
aidering  the  other  grouada. 

The  judgment  of  thia  ooart  la,  thai  tha  judgmsnt  of  tha  oii^ 
suit  court  ba  affirmed*  

KonoB— BovA  FisB  PusoKAaia— BAmvicnos  or  Eboosb^— WhM 
liM  Koord  ahowi  that  a  prior  mortgag*  bM  hma  Mtisfied,  wiUioat  ahowiiif 
ly  whem  payoMBl  wai  sadi^  s  pnrduMr  hsvliig  aa  other  notioe  than  iha 
teowd  BsyainuBa  tba*  a  was  aiade  by  ttie  party  primarily  HaUo;  tliopdr» 
oiaMT  Mad  sol  go  ba jesd  tlia  leoords  Aham  t.  Fvmmmk  M  lUiuk.  15S|  $i 
▲m.  81  Bap.  aoa. 

Eqvxtv— Lijirvonov  lo  Bhteadt  Sziootioh  aa  JviiQMwn.^^Kqnitj 
will  rettrain  tha  anforoamant  of  a  jndgmaiit  if  any  fact  ezisto  which  elearlr 
ahowB  it  to  ba  agaiiiat  ooasoianoe,  and  of  whidi  tha  injured  party  might  hare 
arailed  hinualf^  bnt  waa  preTanled  from  m  doing  by  fraad  or  acddent,  with* 
•at  fault  on  hia  parts  Hibbard  r.  JRuImM,  47  N.  H.  607|  a2  Am.  I>ac  467, 
and  note;  Jmm  t.  Hardett^.  10  Qill  ft  J.  404|  S8  Am.  0ea  ISa 

SfforraL  10  Djut  Authobitt  or  Aqjut.  —  If  one  who  has  bean  an  ati 
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te>me J  lor  a  defandanl  Moepti  mttIm  «f  notiM  of  appeal  titer  hit  death,  Iha 
party  makiiig  tvoh  ttnriot  baiiig  ignorant  of  hit  death,  and  if  anoh  attorney 
in  retained  hj  tho  repreeentatiTet  of  the  deeeaeed,  bj  eonoealing  tnch  death 
And  failing  to  objeot  to  the  Jnrtadietion  ol  the  oonrt  at  the  proper  tiue^  for 
tbA  frandnlent  pnrpoee  of  prevvntiag  the  pieper  tenrioi^  delajt  making  ob- 
Jaetioii  nntil  too  late  to  remedy  the  defeot»  the  repreeentatiTet  of  tneh  d»> 
ofWiiMid  are  ettopped  to  deny  that  the  notioe  waa  properly  terredi  ifcfli  T« 
lAamiden^  78  OaL  iM^  12  Am.  81  Bep.  22;  and  nottb 
▲m.  St.  Ev.  Yob  ZXVn.— M 


OASES 


SUPREME   COURT 


TEXAa 


Halb  v.  Bonnb& 

fiiiaumm  vni  llnmii  Avauim — Haouomn  Delat  nr 

OoBFO.  —  A  widow  ia  •nfcitlod  to  rooovar  for  nontal  SBftriag  ao  i 
BMit  of  dAmagM,  in  a&  aofeioa  against  a  lailroad  oompany  for  Ita 
gant  delay  In  tho  daliTory  of  tlia  body  of  hor  daad  hnaband,  ahippod 
anohiailway. 

Todd  and  Sowettt  and  £.  /.  8hlut$r^  &r  the  appeUaut. 

Oauld  and  Camp,  for  the  appellees. 

OAmsflf  A.  J.  The  appellant  broaght  this  enit  in  the  eomt 
below  to  recover  of  the  appellees,  as  reoeivers  of  the  Intemar 
tlonal  and  Great  Northern  Railway  Company,  damages  for  a 
failure  to  deliver  promptly  the  body  of  her  deceased  hosband, 
under  a  contract  with  her  for  its  carriage  finom  San  Antonio  to 
Jefferson.  She  alleged  in  her  petition,  in  substance,  that  her 
hnsband  died  at  Boerne;  that  at  the  time  they  were  sojonm* 
ing  at  that  place  on  account  of  his  health,  but  that  their  home 
was  in  Jefferson;  that  she  caused  his  body  to  be  inclosed  in  a 
metallic  casket  and  conveyed  to  San  Antonio,  where  she  im- 
mediately entered  into  contract  with  the  agent  of  defendants 
for  its  carriage  to  Jefferson,  by  paying  for  and  procuring  a 
first-class  passenger  ticket  to  that  place,  known  and  marked 
as  a  ** corpse''  ticket;  and  that  at  the  same  time  she  procured 
tickets  for  herself  and  attendants  over  the  same  line  to  the 
same  place.  It  was  also  alleged  that  on  the  twelfth  day  of 
the  same  month  the  body  was  delivered  to  the  agents  of  the 
defendants  and  placed  on  board  the  train;  that  she  took  the 
same  train  and  arrived  at  an  early  hour  the  next  morning  at 
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%he  depot  at  Jefferson,  where  her  relatives  and  many  friends 
^^irere  in  waiting  to  acoompany  her  dead  hosband  to  her  home; 
\>jxt  that,  to  her  great  mortification  and  distress  of  mind,  she 
^ben  ascertained  that  the  casket  containing  the  body  had  not 
Arrived.    It  was  further  averred  that,  as  she  subsequently 
Ascertained,  the  body,  instead  of  having  been  sent  forward  by 
^he  train  upon  which  she  was  carried,  as  should  have  been 
done,  through  the  negligence  of  defendants'  agents  or  servants 
^was  placed  in  a  box  car  and  left  upon  the  side-track  at  Pales- 
tine, an  intermediate  station;  that  it  did  not  reach  JefRsrson 
until  the  fourteenth  day  of  the  month;  and  that  on  account  of 
its  advanced  state  of  decomposition,  resulting  from  the  delay, 
^  it  was  with  great  difficulty  and  much  additional  pain  and 
distress  of  mind  that  she  and  his  friends  could  decently  inter 
the  said  remains.''    The  petition  claimed  damages  for  mental 
distress,  and  prayed  also  for  a  recovery  of  exemplary  damages. 
A  demurrer  to  the  petition  was  sustained  by  the  court,  and 
the  plaintiff  having  declined  to  amend,  her  suit  was  dismissed. 
She  here  complains  of  the  ruling  of  the  court  upon  the  de- 
murrer, and  asks  a  reversal  of  the  judgment 

We  are  unable  to  distinguish  in  principle  this  case  from 
those  in  which  recoveries  against  telegraph  companies  have 
been  aUowed  for  failure  to  deliver  with  promptness  messagea 
announcing  the  death  or  mortal  illness  of  near  relatives.  Such 
cases  are  exceptional.  As  a  rule,  mental  suffering  is  not  an 
element  of  the  damages  which  are  recoverable  for  breach  of 
a  contract,  or  in  an  action  for  a  tort  founded  upon  a  right 
growing  out  of  a  contract  Ordinarily  the  object  of  sending  a 
telegraphic  message  announcing  the  death  or  sicknesa  of  a 
relative  is  to  afford  the  person  to  be  benefited  the  solace  that 
may  result  from  being  present  during  the  last  illness  of  the 
relative,  or  attending  his  obsequies,  as  the  case  may  be.  The 
direct  result  of  the  failure  to  perform  the  duty  of  delivering 
the  message  being  to  deprive  the  person  addressed  of  this 
solace,  and  to  cause  distress  of  mind,  it  is  not  unreasonable 
that  he  should  have  his  compensation  therefor.  It  is  upon 
this  principle,  in  my  own  opinion,  that  the  decisions  of  this 
court  in  the  telegraphic  cases  are  to  be  maintained,  The  same 
principle  applies  in  this  case. 

But  however  that  may  be,  we  see  no  valid  reason  why,  if  a 
recovery  can  be  had  for  mental  suffering  resulting  from  failure 
to  deliver  a  telegraph  message  announcing  a  death,  like  dam- 
ages should  be  here  denied. 
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In  tiia  ease  of  WHUm  ZM&n  TU.  Co.  r.  8imp0&n^  78  Ta. 
422,  tha  rosaltitig  injurj  was  somewhat  similar  to  thai  in  il» 
present  case.  Bat  it  is  insisted  thM  the  mental  suffering  far 
which  a  recovery  was  sostained  in  that  case  was  the  imme- 
diate  resalt  of  the  delay  in  reoeiTing  the  monej*  which  tin 
company  had  contracted  to  deliver.  Some  disagreeable  mcar 
tal  emotion  is  the  ordinary  resalt  of  the  failure  to  pay  or 
deliver  money  according  to  promise.  But  the  measure  sC 
damages  Ibr  the  breach  of  the  contract  is  the  money  to  be 
paid  or  delivered,  with  interest  It  was  the  fact  that  the  plain- 
tiff  was  detained  in  a  distant  state  watching  over  the  bodj  of  her 
deceased  husband  which  sostained  the  reoovery  in  that 

The  judgment  is  reversed  and  the  cause  remandecL 


Mlnniu.  Aaevna  as  as  Bumsar  of  Damaosb:  8m  Wg 
71  if«L  «7;  as  Am.  Bmp^  SOS^  «id  note}  Wmi  v.  Wttimn  U.  TeL  C^  M 
Km.  tt;  7  Am.  dt  Bmp.  SSOl  «id  note  634-S37;  Or^oh^  t.  l>oggtti,  S 
Tw.  Ml  foti,  9.  869}  aoto  io  Wtdmm  U.TtLOtkt.  Kaiktm^  p^  p,  SSa 


LtNB  «L    SANFOBIk 
fBnzis.«ai 
▲IMS  AsMmnSfaAfleas -^  Psosan  Siuifc- 

loagiiig  to  tlio  oitato  of  Willis  A.  Fteii%  tat  orig^iaOy  gnatod  to  WIIBi 
A.  FoiTi%  wiii  bonVo y  0  good  fiUk 
Ji)am>l6rf6^  ot  PlkbtAiik  OoviItT  •^•^ftMuMMiMi  ^A  ^MnH^  oAsvi  tas  g<i^ 
Ml  JMWiMMi  of  «a4  admMMMioa  of  n^tm,  %md  whm  mMimg^ 
tho  ^imikwf  9^pp9tam  «^oa  Hi  looiftdik  it  will  bopconmod.  apoa  ooPit- 
oral  attacks  on  its  |«dgiiMO«i»  tiiat  it  foond  Um  'filoto  to  oiiot  tkit  wodd 
0w  it  jnrisdiotion. 

^  CmjeclUoi^  Miat  tia  brdte  to  4  |^M%Htoliae  v«  obta^ 

wid^  witlioiit  tfto  BooooMrsr  Mliot^  oauM  bo  U|Od  wImb  tlio  nloli 

ooUat^rallj  attseked. 

BUMUTOBS  AMD  AoiONIITftAmM  —  hKttATft  flAUM-^'CbLLAtlAtAL  ^A^AlSKi 

—  Whero  aa  appUoation  by  101  adbinistrtLlMr  to  fttfl  Ikad  shoM  Ikal  Hs 
teUte  is  indeblo4i  sod  Aifck  for  ha  «td*  to  i^ll  a*  thA  pttfpoio  of  p^fii^ 
dobt%  tho  obfOetiaa  tllst  tho  applieotioQ  disolooos  m6  oaaso  for  odniBil* 
tratioa  and  no  roason  for  a  «do  Is  not  availablo  In  a  ooQatoml  attisk 
npoo  a  salo  nndor  snoh  ordor. 

■unOTOSS  AND  AoiCUriSTBATOSS^PR6aAteftAttS-^00LLAMaA&  AMAtfl 

—  AkJboiTAiioi  Of  CkJkin.  —  An  brdor  of  oal4  ipfontod  «i  sndlostldaif 
aa  adurfnntarator  to  sell  land  for  tiio  paymont  of  a  spMfiod  dobi  naooli 
Io  an  AlloWaade  of  snoh  debt,  and  tho  sale  oannol  bo  ooUatorally  ab 
taokod  on  tho  ground  that  it  oooarred  before  oteh  olaia 
or  allowed. 
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wp4v.  ^  ftTmiliOib  wlMA  tiM  n|«  if  diraollj  ftlicMi  l«t  omiiM  to 
wg«d  ir|Ma  il  it  oolktenllj  ■■■iUil. 

Ajn>  AmammMxaMm  —  Piu»a*b  8aub— OoLLAmuL  Ahmbl 
-*Tto  aliMiiot  of  an  exbibift  vader  oMii  fhowing  iha  ponditioa  of  tho 
•tlaH  9a4  wlu4  dobti  Iuto  be^  olloirod  ml  tho  Hmo  applioatioa  k 
«ado  1^  ^  fdminiftnior  for  an  ordor  to  tell  land,  will  not  Titiato  a  aala 
made  th^reondor,  upon  ooUataral  attaok* 

MEMCUTowt  AND  ADMDriBnuTOBa  ^  PBOBATi  Salu— Lahd  OaBTinoAsm 
— Where  a  land  oortifioata  giantod  to  a  peiaon  hj  ipooial  alatato  ia  oi^ 
dorad  lold  by  Iho  probata  ooor^  aftar  bia  death  in  payment  of  bia  dabl^ 
tfaa  purebaaer  aoqnirea  a  good  title^  eapaoially  if  the  oartifioaia 
fore  the  aale. 

SzaouTons  aitd  AomiriaTSATOBS— LnmAnov  ov  Okavt  €m  Am 

noN.  ^  When  the  law  ia  foroe  al  the  tima  of  the  death  of  an  intaeMa 
doea  not  fix  the  time  within  whibh  adminiatration  of  hia  eatate  mnat  be 
eoo|menoed,  the  fact  that  adminiatration  waa  granted  mora  than  ten 
yeara  after  hia  death  doea  not  render  it  Toid. 

l(uoirroBS  and  Administbatobs — Fbobatb  Balis— Lahd  Obbtifioati.  — 
A  land  oertifioate  granted  by  apeeial  atatnte  to  the  heira  of  a  panon  named* 
in  oonsideration  of  hia  right  to  reoeiTe  it  pencnally,  ia  not  a  gift  to  the 
heira  of  the  penon  named*  bnt  it  forma  part  of  the  aaeeta  of  hia  aetata 
after  hia  death,  and  dnring  adminiatration  thereon  ia  anbjeot  to  aale  for 
the  payment  of  hia  debta. 

OvnoiBS  —  MiNiBTniAL  Aor  vnobb  Spboial  SrArwi — iMnrAMCQi  €»  hum 
OiRTmoATB. — The  aet  of  the  oommiasioner  of  a  laad-oAoa  in  iaaning  n 
land  eertifloata,  aa  direoted  by  apeeial  atatijiteb  la  merely  minlatarial*  and 
doea  not  de^rmine  the  ownerahip^  nqr  dirart  the  title  frooi  the  penaa 
intandad  hy  the  atatnte  to  reoeiTe  il 

A.  K.  Swm,  B.  N.  AiHn9<mf  and  J.  9.  Bamar,  fer  the  appgl- 
lants. 

Di^  fmd  ffarrUi  for  tha  appella^M^ 

Pi8HBR|  J.|  Seetion  B.  This  is  a  gait  of  trespass  to  try  titlf 
instituted  in  the  district  court  of  Olaj  County,  August  80, 1888| 
by  appellants,  against  the  unknown  heirs  of  C.  P.  Bunnell  and 
the  unknown  hdrs  of  B.  B.  Sanford  and  William  Weayer.  The 
land  in  controversy,  as  olaimed  in  the  original  petition,  wae 
patented  to  the  heirs  of  Willis  A.  Farris.  The  Sanford  heirs 
answered  and  disclaimed  as  to  all  of  the  land  sued  for  except  a 
designated  1,506  acres.  The  Sanford  heirs  pleaded  not  guilty 
as  to  the  1,606  aores.  Wearer  by  answer  disclaimed  as  to  the 
land  sued  for,  except  820  acres,  which  he  olaimed  by  limitation* 
The  plaintiffs  at  this  stage  of  the  case  filed  their  first  amended 
petition,  seeking  recovery  only  against  the  Sanford  heirs  (paiii* 
ing  them)  and  against  Weaver  for  the  land  olaimed  by  tliaaa 
in  their  respeotive  answers.    The  ease  below  waa  tried  Man 
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the  coQii  without  a  Jury,  and  jadgment  was  rendered  in  fiiTor 
of  the  defendants.  It  is  admitted  that  the  judgment  Is  oa^ 
rect  as  to  defendant  Weaver,  he  being  entitled  to  the  820  acres 
set  up  in  his  answer  under  his  pleas  of  limitation.  It  is  agreed 
tbat  appellants  are  the  heirs  of  Willis  A.  Farris,  deceased,  and 
it  is  also  agreed  that  the  defendants  Sanford  are  the  heirs  of 
B.  E.  Sanford,  and  that  tbej  have  a  regular  chain  of  title  from 
William  H.  Stubblefield  down  to  themselves  for  the  1,505 
of  the  Farris  survey,  as  set  up  in  theiranswer. 

February  11,  1850,  the  legislature  passed  an  act  for  tlie 
lief  of  the  heirs  and  legal  representatives  of  Willis  A.  Farrisb 
deceased.  As  the  construction  of  this  act  is  before  us  tat  oar 
consideration,  we  will  set  it  out  in  fulL 

"  Section  1.  Be  it  enacted  by  the  legislature  of  the  state  of 
Texas,  that  the  commissioner  of  the  general  land-oflSce  be  and 
is  hereby  required  to  issue  a  certificate  for  one  league  and 
labor  of  land  to  the  heirs  or  legal  representatives  of  Willis  A. 
Farris,  deceased,  and  that  the  same  be  located,  surveyed,  and 
patented  on  and  to  any  of  the  vacant  and  unappropriated  lands 
of  this  state;  provided,  however,  this  act  shall  only  be  in  force 
and  effect  if  the  party  has  not  heretofore  received  bis  head- 
right'' 

The  act  took  effect  from  and  after  passage. 

In  obedience  to  this  act,  the  commissioner  of  the  general 
land-office,  on  April  15, 1852,  issued  to  the  heirs  of  Willis  A. 
Farris  a  certificate  for  a  league  and  labor  of  land.  This  cer- 
tificate was  located  on  the  land  in  controversy,  and  the  patent 
was  issued  to  the  heirs  of  Willis  A.  Farris  August  14, 185& 
William  H.  Stubblefield,  from  whom  the  defendants  deraign 
title,  purchased  the  certificate  at  an  administrator's  sale  on 
the  first  Tuesday  in  May,  1852,  from  David  ,T.  Portia,  the  ad- 
ministrator of  the  estate  of  Willis  A.  Farris.  It  appears  from 
the  record  that  January,  26, 1852,  David  Y.  Fortis  presented 
his  application  in  the  probate  court  of  Austin  County,  asking 
that  he  be  appointed  administrator  of  the  estate  of  Willis  A* 
Farris,  who  died  intestate  in  the  year  1841,  and  at  the  time 
largely  indebted  to  the  estate  of  John  Cummings,  and  left  no 
property  except  a  claim  to  headright  of  a  league  of  land*  Al 
the  time  of  his  death  Farris  was  a  citisen  of  Texas.  At  the 
February  term,  1852,  of  the  court,  administration  was  granted 
on  the  estate  of  Willis  A.  Farris,  and  Fortis  appointed  admin- 
istrator. March  29,  1852,  Portis  qualified  as  administrator  of 
the  estate  by  executing  the  required  bond  and  making  oath  as 
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required  by  law.    On  the  same  day  the  eoart  aiqK>Inted  ap- 
praisers to  make  inventorj  of  the  property  of  the  estate,  who 
upon  that  day,  together  with  the  administrator,  retamed  an 
appraisement  and  inventory  of  the  property  of  the  estate  as 
^  a  oertificate  for  one  leagae  and  labor  of  land,  to  be  issaed  by 
the  oommissioner  of  the  general  land-office  to  the  legal  repre* 
sentatives  of  said  FarriSi"  which  the  appraisers  valued  at  five 
hundred  dollars.    March  29,  1852,  Portis,  as  administrator, 
makes  his  application  to  the  coort,  in  which  he  asks  for  an 
order  of  sale  of  the  claim  for  a  headright  certificate  of  a  league 
and  labor  of  land,  to  be  issaed  under  a  special  act  of  the  legis* 
lature,  and  that  this  is  all  of  the  property  of  the  estate  of 
Farris.    The  sale  is  asked  for  the  purpose  of  paying  a  claim 
held  by  Portis  belonging  to  the  estate  of  John  Cummings, 
deceased,  against  Farris  for  the  sum  of  two  thousand  six  hun^ 
dren  dollars,  and  that  the  claim  was  in  the  shape  of  a  mort- 
gage on  the  headright  of  Farris,  located  in  Bexar  County,  and 
that  the  mortgage  was  sent  to  Bexar  County  for  registration, 
bnt  neither  the  mortgage  nor  the  record  thereof  can  be  found. 
The  application  further  states  that  the  headright  of  said  Farria 
was  rejected  by  the  board  of  traveling  land  commissioners, 
and  that  the  special  act  of  the  legislature  was  passed  at  the 
special  instance  of  the  applicant    The  application  farther 
states  that  there  are  no  funds  of  the  estate  to  meet  the  costs 
and  expenses  of  administration.    On  March  29, 1852,  the  court 
heard  the  application  and  ordered  the  sale  of  the  headright 
certificate  of  Willis  A.  Farris  for  one  league  and  labor  of  land« 
The  order  requires  the  certificate  to  be  sold  at  public  oatoiy 
to  the  highest  bidder  on  a  credit  of  twelve  months.    After  due 
notice,  October  26, 1852,  the  administrator  made  his  report  of 
the  sale  of  the  certificate,  in  obedience  to  the  order,  after  giving 
legal  notice;  that  the  certificate  was  sold  on  the  first  Tuesday 
in  May,  1852,  to  W.  H.  Stubblefield,  on  a  credit  of  twelve 
months,  for  the  sum  of  seven  hundred  dollars,  his  being  the 
highest  and  best  bid.    At  the  October  term,  1852,  the  court 
confirmed  the  sale  of  the  certificate,  and  the  order  recites  that 
the  administrator  had  made  a  deed  to  Stubblefield,  which  the 
court  approves.    May  10,  1852,  Portis,  as  admiiustrator  of  the 
the  Farris  estate,  executed  a  deed  to  Stubblefield,  conveying 
the  certificate.    Appellants  contend  that  this  administration 
and  sale  of  the  certificate  is  void,  and  conveyed  no  title  to 
Stubblefield  in  the  land  by  reason  of  his  purchase  of  the  ceiv. 
tificate. 


^  L  Bmmis  tibi  grtAt  9i  tbt  oertifioatii  aa^  <bi  00ftifiMl» 
itaelf,  located  qpon  tha  land  mfd  for»  waa  to  ha|ra  of  Willis  A. 
Forris,  and  the  adminiatraUoii  was  upon  the  estate  of  Willie 
A.  Farris,  and  the  oertifloate  lold  to  StobUefield  was  the  head- 
right  of  Willis  A«  Farris,  and  not  WiUis  A.  Forria."  We  be- 
lieve the  names  ^'  Farris  "  and  **  Forris ''  are  idem  sonaiia;  1ft 
Am.  A  Eng.  Ency.  of  Law,  122-124.  Bat  however  this  may 
be,  it  is  reasonably  apparent  that  Willis  A.  Forris  and  WiUia  A. 
Farris  is  the  name  applying  to  the  same  person,  and  that  the 
spelling  of  the  name  differently  arose  oat  of  errors  and  mis- 
takes committed  in  preparing  the  certified  copies  of  the  instru- 
ments and  records  from  the  secretary  of  state's  ofiSoe  and  the 
land-office  that  are  in  evidence  in  the  casa  In  the  oertifisd 
copies  of  records  offered  in  evidence  by  plaintiff,  the  name  a|^ 
pears  *'  Forris.''  In  the  certified  copies  introdoced  bj  deftod- 
ant  the  name  is  spelled  *^  Farris.'* 

*^  2.  Becaase  it  does  not  appear  that  Farris  died  in  Anslin 
County,  or  had  any  assets  or  property  there,  and  therefore  the 
court  had  no  jurisdiction  to  grant  the  administration.''  The 
county  court  of  Austin  County  had  general  jurisdiction  con- 
cerning the  administration  of  estates.  Nothing  to  the  con- 
trary appearing  upon  the  record,  it  will  be  presumed,  when  its 
judgmenta  are  coUaterally  attacked,  that  it  found  the  facts  to 
exist  that  would  give  it  jurisdiction. 

*^  8.  That  the  order  of  sale  was  obtained  and  the  sale  of  the 
certificate  made  without  notice  being  given  beforehand."  These 
objections  are  only  available  in  a  direct  proceeding,  and  oan-^ 
not  be  urged  when  the  sale  is  oollaterally  questioned :  JSurUf 
V.  Barnard,  48  Tex.  87;  Heaik  T.  Xayns,  62  Tex.  691;  Ckcrg$ 
V.  Watson,  19  Tex.  868. 

^  4.  That  the  application  shows  no  cause  for  administratioii 
and  no  reason  for  a  sale  of  the  certificate."  The  appUcation 
shows  that  the  estate  was  indebted,  and  asks  for  sale  of  certi- 
ficate for  the  purpose  of  paying  debta.  WliAtever  may  be  the 
object  in  the  application  in  this  respect,  the  objections  oannol 
be  beard  in  this  case:  Hwley  v,  Bamardf  48  Tex.  87. 

^'  ft.  That  the  certificate  was  sold  before  the  claim  of  Cum^ 
mings's  estate  was  presented  and  allowed."  The  applioaticii 
hr  order  of  sale  sets  out  this  claim,  and  asM  thait  thc»  certifi* 
eate  be  aold  for  the  purpose  of  paying  the  debt  The  oouil 
grants  the  order  of  sale  as  asked.  The  application  for  Mder 
of  sale  waa  made  by  the  administrator.    This  in  tantamqunt 
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Id  am  »1t€>w«Mi  of  Xti^  Mn  by  ttie  ncliBlBlrtrator  an4  •» 
lapproval  by  th9  ^w(:  ^Bm  T.  (7br4^  31  Ttx.  406. 

**6.    Thnl  the  administratton  and  8al9  «f  oeiiiflcate  wat 

^fraadulent,  and  that  tba  Gnrnmings  elaioi  was  barred  on  ita 

face,  and  as  a  debt  it  would  not  0niq;>ort  an  administration.'' 

\  Theae  are  proper  objeotions  to  be  urged  in  a  direct  attack  upon 

the  administration,  but  cannot  be  beard  in  this  case:  Firebaugh 

T.  Ward^  61  Tex.  414;  Capt  ▼.  Stnbh$,  88  Tex.  228. 

**  7.  That  the  application  for  sale  was  not  accompanied  by 

I  an  exhibit  under  oath  of  the  condition  of  the  estate  showing 

what  debts  had  been  allowed."    A  failure  to  attach  such  ex« 

I  hibit  would  not  render  the  sale  void.    A  sworn  appraisement 

and  inventory  was  made  before  sale,  showing  the  condition 

I  ef  the  estate:  Finch  y.  Edmanscmt  9  Tex.  604,  and  Miller  t. 

Miller^  10  Tex.  833,  are  relied  upon  by  appellant  as  authority.^ 

The  first  case  is  questioned  in  Hurley  y.  Barnard^  48  Tex.  87^ 

and  is  impliedly  oyerruled  in  Heath  y.  Layne^  62  Tex.  692* 

[    The  latter  case  is  explained  by  AUen  y.  Clarke  21  Tex.  406,  and 

the  expressions  in  the  opinion  that  supports  the  contention  of 

I    appellants  are  disapproyed. 

**  8.  That  the  certificate  was  not  in  existence  at  the  time 
I  the  order  of  sale  was  made,  and  was  not  inyentoried  as  assets 
of  the  estate.''  The  special  act  of  the  legislature  was  in  exist- 
ence at  the  time  the  order  was  made  granting  the  right  to  sell 
the  certificate,  and  the  certificate  was  issued  before  the  sale. 
The  right  of  Farris's  estate  flowed  from  the  act  of  the  legisla^ 
tnre,  and  was,  at  the  time  of  the  order,  an  existing  right 

**•  9.  That  the  administratioui  being  granted  on  Farris's  estate 
more  than  i^u  years  after  his  death,  was  yoid.'  This  objeo> 
tion  is  not  tenable.  This  was  the  first  grant  of  administration 
apea  Varris's  aetata  The  then  existing  law  did  not  fix  a  time 
when  administration  should  commence  after  the  death  of  the 
intestate:  Martin  y.  RoHneo%  67  Tex.  876.  The  sale  and  order 
ef  sale  ar^  not  subject  to  collateral  attack  for  this  reason. 

^  la  That  the  certificate  was  not  assets  of  the  estate  of  Far^ 
ris,  but  the  property  of  the  heirs  of  Farris;  therefore  not  sub-^ 
ject  to  administration,  for  the  reason  that  it  was  a  donation 
to  the  heirs  under  the  special  act  of  the  legislature.**  By  ref- 
erence to  the  special  acU  it  will  be  seen  that  the  legislature  in 
granting  this  certificate  recogniied  that  Willis  A.  Farris  had 
before  his  death  earned  the  right  to  a  headright  certificate  oi 
a  league  and  labor,  and  in  recognition  of  this  right  they  granted 
to  his  heirs  or  legal  representatives  the  certificate^  if  he  had 
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not  heretofore  received  hie  headright  The  terms  of  this  ad 
clearly  impl  j  that  the  consideration  that  moved  the  legislature 
to  grant  the  certiicate  was  the  right  existing  in  Farris  by  rear 
son  of  his  having  complied  with  the  laws  under  which  the  cer- 
tificate was  earned.  If  this  was  the  purpose  of  the  legislatare, 
the  grant  cannot  be  regarded  as  a  gratuity  or  donation  to  the 
heirs:  ffi/I  v.  JT^rr,  78  Tex.  218;  Rogeny.  Kennard,54Tex^S4. 

''  11.  That  the  special  act  granting  the  certificate  reqnired 
the  commissioner  of  the  general  land-office  to  issue  to  the  heira 
or  legal  representatives  the  certificate,  and  the  certificate  b^* 
ing  issued  by  him  to  the  heirs  was  the  exercise  of  a  diacretioii- 
ary  act  upon  his  part,  and  so  issuing,  vested  the  absolute  title 
in  the  heirs."  There  is  nothing  in  the  special  act  thatcooliBn 
the  right  upon  the  commissioner  to  decide  which  class  of  por- 
Eons  mentioned  in  it  shall  be  entitled  to  the  certificate.  The 
act  that  granted  the  right  directed  the  title,  and  the  commia- 
sioner  had  no  power  to  divert  it.  His  duty  was  simply  min* 
isterial.  He  had  no  authority  to  pass  upon  the  rights  of  the 
claimants  to  the  certificate  so  as  to  conclude  them.  The 
issuance  of  the  certificate  to  the  heirs  does  not  make  it  their 
individual  property,  but  the  certificate  is  subject  to  the  pay- 
ment  of  their  deceased  ancestor's  debts,  and  is  assets  of  Ida 
estate. 

We  find  no  error  in  the  judgment,  and  report  the  caae  fior 
affirmance.  ^__^ 

Idbm  SovAire.  — NofeM  ooUMtiiig  mam  on  tUs  nl^asl  will  be  fond  a^ 
pended  to  SiaU  ▼.  WkUe,  onK^  ^  78S;  Sekooier  t.  AtktrM,  IS  Am.  Dm.  fl^i 
aod  Pordbnoii  T.  State^  2S  Am.  Rap.  4SS.  Th«  dEMt  of  a  eoiiTojmnoo  hf  or 
to  a  party  under  a  wrong  name  in  diioniiod  ia  tho  nolo  to  McM&m  T.  Kaktt^ 
09  Am.  Deo.  S47. 

TflB  Obdmss  AX9  JuDomns  ov  PwnAm  Ooinnt%  wlita  aoliBg  vttUa 
their  jnrisdietioii,  aro  entiUed  to  tlio  eaano  faTOcahlo  pmamplKHia  and  tts 
•ame  immnnity  from  ooUataral  attack  at  ara  aooorded  to  tlioao  of  oovrti  of 
general  jnrUdiotiont  Sherwood  t.  Bakery  106  Mo.  472;  94  Am.  Si.  Bopu  99^ 
and  note;  Weenu  t.  Matlermn^  SO  T«x.  4S.  Whoro  joriadSotioD  of  a  oo«rl 
depends  on  the  finding  of  a  partioalar  aUegod  faoli  tho  eowroiia  of  Joriadiotioa 
implies  the  finding  of  that  fMt:  2%oni«Mi  t.  Adtw-,  IS  B.  L  S6S|  S  Am.  81. 
Rep.  925;  Bomtom  t.  KUkmgk,  80  Toz.  200. 

Bxaounoii  Salb— Nonoia  —  Failnroof  shortiT  to  post  notion  of  ado  of 
land  ander  ezeontion  in  front  of  tho  oonrt-honte^  as  rsqnirsd  by  law,  is  a 
mere  irregnlarity  whioh  oannot  afieot  tho  tide  of  an  innooent  pomhaasr  in  a 
bilateral  proceeding:  Bmm  t.  J^oUerson,  92  Ma  192;  1  Am.  8t  Bop.  701| 
compare  Whiiaier  w.  A$hbe^,  43  La.  Ann.  117.  An  ozamplo  of  sslo  hold  void 
"^^oanse  of  the  posting  of  the  notice  in  the  wrong  plans  will  bt  foond  in  Mmd§ 
^*  MoeUer,  72  Tex.  035;  13  Am.  St.  Rop.  8301 
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A   JVDOmMT  OVTAINSD  AQAINST  A  PlBflOV  ST  FbAVD  OAlUlOk  !m  UlAflMl 

^olUterally:  Ogi$  t.  Bater,  1S7  Pa.  St.  S78;  SI  Am.  St  R&^  889;  Marrm  r. 
MorriU,  20  Or«  96;  28  Am.  St  Bap.  8ft.  See  aIm  WUliam$  t.  /^^^ynef^  77 
TTm.  283;  19  Am.  Si.  Rep.  762. 

JmasDumoM  ov  Pbobati  Caum  ArrAOUM  when  a  petition  ie  filed  1^ 

tbe  proper  party,  letting  forth  any  of  the  statutory  groauda  for  a  aale;  and 

jnriadietum  haruig  OQoe  atftaehed,  any  intervening  erron  or  irregnlaritiet  in 

the  prooeedingi  will  not  avail  to  avoid  the  lale  iHien  oollattrally  impeaohedi 

Ooadwim  ▼•  Stnu^  86  Ala.  102;  11  Am.  St  Rep^  21.    The  ahoenoe  el  an  aoen^ 

v»te  andexaet  daaoription  of  realty  of  a  deoedent^  in  a  petition  lor  an  order  of 

«nle^  will  not  render  the  «de  void:  Skuuri  v.  AUm,  16  OU.  478;  76  Am.  Dee. 

551.    A  petition  for  the  eale  of  lands  helonging  to  a  deoedent  may  properly 

refer  to  tbe  eehednlaa  of  tiie  inventory  of  enoh  estate  for  a  partionlar  deoeripB 

tion  of  sneh  lands:  Biekarditm  v.  Builer,  82  OaL  174;  16  Am.  St  Bep.  lOL 

Whether  the  opinion  of  the  court  in  the  principal  ease  would  have  been  differ- 

emt  if  no  appraisement  and  inventory  showing  the  condition  of  tbe  estats  had 

been  made  before  the  sale,  qutsn, 

Thm  BrraOT  of  thb  Statuti  was  to  confer  on  the  grantee  of  the  land  an 
inchoate  tiUe,  which  was  a  vested  rights  and  therefore  property  capable  of 
being  transferred.  Similarly,  in  Lang  v.  Moreiff  40  Minn.  896»  12  Am.  St 
Bep.  748^  it  was  held  that  a  valid  mortgage  might  be  given  by  one  who  had 
made  entry  uuder  the  homestead  laws  of  the  United  States,  npon  the  land 
eo  entered,  before  he  had  made  his  final  proof  and  received  the  oertificate 
thereof. 

A  MiNiBTBBiAL  AoT  Is  ono  whioh  a  person  performs  under  a  given  state 
4il  facts^  in  a  prescribed  manner,  in  obedience  to  the  mandate  of  legal  anthor- 
ity,  and  without  regard  to  or  the  exercise  of  his  own  judgment  upon  the  pre* 
priety  of  the aot  bebig  denes  Wkmrmn  v.  C^^J^wmmMM^  17  Ind.  169;  79 
Am.D#e.468^ 


GbAWFOBD  V.   DOGGBTT. 
CKTnAS,]».) 

DivAO»  fOB  HvavAii  AvamsK— Wbohovol  Seonvnunov.— Mental 
distrees  or  snilering  k  not  an  element  of  the  aetnal  damages  sustained 
from  the  wrongful  suing  out  of  a  writ  of  ssquestratien  and  a  seiinrt 
thereunder.  In  order  to  recover  for  mental  anguish,  the  suing  out  of  the 
sequestration  must  be  both  wrongful  and  malioionib  so  as  to  Jnsti^  % 
reoovery  for  exemplary  damages. 

HvDAVD  ▲«»  Wm— LiABEurr  ov  Wm  lom  Ton.  --A  wife  k  liable 
for  wrongfully  suing  out  a  writ  of  ssqusstratiMi  Jointly  with  h«  hMbaa^ 
unless  she  aets  under  his  eoeroion. 

I>niry  fUd,  for  the  appellants. 

P.  IT  Short  and  Sor^  for  the  appellee. 

GAiMSSy  A.  J.  The  appellants,  who  are  hosband  and  wife^ 
Immght  this  suit  to  recover  of  appellee  a  tract  of  laud  upon 
which  he  was  living  with  his  fftinily.    They  also  sued  out  a 
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writ  of  seqnetlntioii,  \y  virtoe  of  whtoh  tte  sberfff  Aipie- 
•eseed  the  defendant  of  the  property,  and  held  it  untfl  it 
replevied  by  the  latter*  The  defendant  pleaded  in 
tion,  alleging  that  the  writ  of  aaqneBiratioii  was  onlawfiillj 
and  malioionaly  itsued,  and  prayed  for  the  reoovery  of  both 
actaal  and  exemplary  damages.  He  averred  in  hia  plea  that 
when  dispoesessed  of  his  property  he  had  been  compelled  to 
seek  shelter  for  himself  and  for  his  wife  and  children  with 
his  neighbora  until  he  sncceeded  in  giving  the  replevy  bond, 
and  asked  compensation  fcr  mental  snflTering  as  aetnid  dast- 
ages  in  the  case.  The  plaintiff  dismissed  his  snit^  and  the 
parties  went  to  trial  upon  the  plea  in  reconvention.  The  jniy 
retarned  the  following  verdict:  ^  We  the  jory  find  for  the  de- 
fendant, A.  W.  Doggetti  against  the  p]aintifiii»  B.  B.  and  W. 
H.  Crawford  actaal  damages  as  follows:  For  time  lost^  live 
days  (II  per  day),  15;  for  loss  of  uee  of  premises,  rental  valuer 
16;  for  injury  to  feelings,  1190.    Total  1200." 

The  court,  in  an  elaborate  charge,  instrqcted  the  Jury  that  if 
they  found  that  the  writ  of  sequestration  was  wrongfuUy  is- 
sued, they  should  return  a  verdict  for  defendant  for  his  actual 
damages,  and  that  the  injury  to  his  feelings  was  an  element  of 
$ucb  damages;  and  also  tbf^t  if  they  fqund  that  the  writ  was 
both  wrongfully  and  mi^UaionsIy  issued,  they  should  give  ex* 
emplary  damages. 

So  much  of  the  charge  as  instructed  the  jury  that  injury  to 
the  plaintiff's  feelings  was  an  element  of  actual  damages  is 
assigned  as  error,  and  we  think  the  assignment  well  taken. 
In  the  case  of  Tramck  v.  Martin  Bn^n  Of.,  79  Tex.  460,  after 
mature  consideration,  this  court  held  that  injury  to  feelings 
eould  not  be  recovered  in  a  suit  for  wrongfully  suing  out  an  at- 
tachment; but  that  if  the  writ  were  maliciously  issued,  and  ex* 
emplary  damages  were  recoverable,  distress  of  mind  produced 
by  it  was  proper  to  be  c^nsi^^red  by  the  jury  in  assessing  such 
damages.  The  same  principle  applies  in  this  ease.  There  is  no 
statement  of  facts  in  the  record,  but  no  evidence  eould  base 
been  introduced  which  would  have  rendered  the  instructioB 
proper.  The  verdict  shows  that  the  appellants  were  prqa> 
diced  by  it 

It  is  insisted  that  (here  is  fandamental  enxnr,  becium  the 
wife  was  not  responsible  for  the  consequence  of  the  wrongful 
suing  out  of  the  writ  of  sequestration.  But  the  wife  is  liaUe 
for  her  torts,  unless  she  aet  under  the  coercion  of  her  hnabaai. 

The  judgment  is  reversed,  and  the  case  is  remanded. 
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LaABn^rrr  ov  Wifb  iob  Tobt»  —  A  wife  !•  pendnally  liable  for  tort  oom- 
mitted  by  her,  nnieie  her  huebead  wm  both  preeent  and  directed  the  doing 
of  it  at  the  time^  in  which  case  he  alone  Is  liablei  Whtder  tk.  Ufy.  Opl  it. 
HeO.  115  Pe.  Si  487;  S  Am.  81  R^  67«;  WrcMhCt  appeal,  116  Pe.  St 
6M;  2  Am.  St  Rep.  688.  Oaeee  on  the  eobjeet  will  be  fonnd  eolleeted  In  the 
note  to  WkMUrtte.  Mfy.  Ck  t.  ffeU  116  Pa.  8t  i87|  S  Am.  8t  Rep.  676. 
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Bills  ov  hAiaxQ  —  Amaumtxst  —  Stop^agb  di  Tbahsitv.  •»  A  bill  o^ 
lading  le  a  quasi  negotiablt  initrament  syiibollsing  tike  proper^  de« 
•eribed  therein,  and  Hm  deUterjr  of  the  bill*  with  an  amlgnment  indorsed 
thmreon,  transfers  to  an  MSignee  in  good  faith  and  for  raloo  a  perfect 
title  to  the  goods,  thns  defeating  the  seller's  right  of  Stoppage  la  iramUik 
thoogh  the  goods  are  aotoallj  in  transit  ht  tbe  time  of  the  assignment. 

BiLkjt  of  liABiNa— Adsionmt  jul  PttbM—Sfo^itti  ur  TuAannu.^ 
Th6  transfer  of  aUU  of  ladliig,  by  wmy  of  pledge  er  as  oollateral  seoari^ 
for  a  loaa»  thoogh  it  may  not  aboela  tely  defeat  the  seller's  right  of  stop. 
page  la  iramUmt  preTcnts  him  from  asserting  that  right  as  against  the 
transferee^  mntil  he  has  diseharged  the  debt  seCortd  by  the  transfer. 

Bills  ov  Ladih4  —  OttiouTAL  akd  Dm^LBQAtt-^AMttHicBiit^BiMttVAOi 
nr  TitAii8]ttT.-*Two  bfib  ^  Itdlfig,  6u»  marked  ''origimd"  and  the 
^Hihtr  **  dv^ioate^"  issaed  bjr  a  Miilwliy  eempaay  for  the  same  goods,  aia 
of  eqaal  valiie^  and  the  transfer  hj  IndorMmeot  of  the  one  marked 
•^dnplicate"  by  the  ooosignesb  who  holds  the  legal  tide,  to  a  tortaJM 
assignee  for  iralae  as  coUattral  sConVitjr,  trmhsfers  the  title  to  the  good% 
and  dehmts  the  seller*!  right  of  ito^page  la  fttilaflHi 
MLspHOlt^  OoftnrlMunMB  st,  when  pertinent^  ire  admissible  hi  erideBOS^ 
QbKHOM  0auaAB8-i>LuBiLiTr  vas  Failosi  to  Dbutib— Demaiio.— 
It  Is  the  duty  of  a  railway  oompany,  as  a  eommoo  oarrier,  to  deliTer  the 
goods  to  the  trae  owner  or  his  assignee  at  Ita  pevfl,  atid  iti  fsitaio  to  le 
do  oonstltdtee  4  ooovefvioo  fbr  #hifli  anil  imy  be  nmlstilsed  withoot 
pretidttS  demand. 
^Mnioff  OaBsms^Nsir^dBfclYm'— DsfSMWi-^STorPAoa  nr  TkiLHano* 
— Kon*deliTery  of  goods  by  a  oommon  carrier  is  ezcosed  when  the  ccft* 
aignor  exercites  his  right  of  stoppage  la  trantHu^  bat  aa^h  right  mast  be 
poseeised  by  tht  oofisigtior  bsfoito  it  can  be  iMttikbd  by  tM  carrier  ao  a 
defense  for  failnre  to  deliver. 
SfttMHOft.  ^Raooas  tM  ARonnS  6«iv,  to  which  defendant  was  neither  a 
party  tod  la  whieh  he  was  not  interested,  givhig  the  names  of  osrtala 
persons  as  members  of  a  firm.  Is  inadmissible  to  show  that  pbdntiff  Is 
not  a  member  of  that  firnf^  as  daimad  by  defeo^ti 

Barnard  and  Oreev^  and  MeLewry  and  Eing^  Imt  ihb  appd* 

fatnis. 

C.  VjpiHifn^  fbr  the  appellee. 
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Tablton,  X,  Section  B.  This  rait  was  brought  Augmt  10 
1886,  for  non-deliveiy  of  five  bondred  boxes  of  candles,  bf 
Isaac  Heidenheimer,  against  the  Hissoari  Pacific  Railway 
Company  and  the  International  and  Great  Northern  Railway 
Company,  as  connecting  carriers  with  the  St.  Lonia,  Iraa 
Mountain,  and  Sonthem  Railway  Company.  As  an  itiift^iii^ 
bolder  for  value  of  the  bill  of  lading,  plaintiff  sued  and 
ered  judgment  The  following  facts,  most  of  which  are 
tained  in  jthe  court's  conclusions,  and  all  of  which  are  justified, 
we  think,  by  the  record,  were  developed  on  the  trial:  — 

On  February  IS,  1884,  Tumley  Brothers  A  Co.,  merchaali 
residing  at  Galveston,  Texas,  bought  from  one  Qeorgb  I. 
Tower,  doing  business  as  the  Ooodwin  Manufacturing  Con* 
pany,  of  St  Louis,  Missouri,  600  boxes  of  candles,  of  the  Talos 
of  12,684.  By  their  direction  the  goods  were  on  said  day  con- 
sighed  and  shipped  by  the  Ooodwin  Manufacturing  Compaoy 
to  Tumley  Brbthera  A  Co^  at  San  Antonio,  Texas.  The  csTp 
rier  issued  and  delivered  to  the  Gk)odwin  Manufacturing  Gom- 
pany  two  documents,  each  purporting  to  be  a  bill  of  lading  ftr 
the  goods,  signed  by  the  carrier,  and  consigned  to  Tuml^f 
Brothers  A  Co.  at  San  Antonio,  Texas;  the  one,  however, 
stamped  *' original*'  and  the  other  '^ duplicate."  The  con- 
signor sent  to  Tumley  Brothers  A  Co.  at  Galveston  the  biU  of 
lading  stamped  ^  duplicate,''  referring  to  it  in  the  letter  in- 
closing it  as  a  ^*  bill  of  lading,"  and  sending  with  it  an  invoice 
of  the  goods.  The  consignor  retained  the  original,  which 
never  passed  out  of  its  hands  until  it  was  delivered  to  the  car- 
rier on  the  return  of  the  goods,  as  hereinafter  shown.  The 
terms  of  the  sale  were  part  in  cash  and  part  by  the  note  or  a^ 
ceptance  of  Tumley  Brothers  A  Co.,  which  cash  and  note  were 
received  by  the  Ooodwin  Manufacturing  Company  February 
22,  1884.  The  goods  were  shipped  over  the  St  Louis,  Iroo 
Mountain,  and  Southern  railway,  ria  the  International  and 
Great  Northern,  and  the  Missouri  Pacific  railways  as  connect* 
ing  lines,  to  San  Antonio,  where  they  arrived  February  84  or 
25,  1884. 

On  the  evening  of  Febraary  28,  1884,  Tumley  Brothera  A 
Co.  transferred,  and  by  their  indorsement  assigned,  the  dupli- 
cate bill  of  lading  to  Isaac  Heidenbeimer,  and  delivered  it  te 
him.  This  transfer  and  assignment  was  in  consideration  of 
and  as  collateral  security  for  a  loan  in  cash  of  three  thousand 
or  three  thousand  five  hundred  dollars  at  the  time  made  by 
Isaac  Heidenbeimer  to  Tumley  Brothers  A  Ca     When  this 
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transfer  was  made  Turnley  Brothers  A  Co.  were  actually  In* 
lolvent,  but  Heidenheimer  did  not  know  that  fact,  nor  had  he 
Btny  reason  to  suspect  it  until  after  the  loan  and  the  transfer. 

February  25, 1884,  Turnley  Brothers  A  Co.,  by  telegram,  in- 
formed the  Ooodwin  Manufacturing  Company  that  they  were 
In  trouble,  and  directed  it  to  stop  the  goods.  In  accordance 
ivith  this  notice,^afterward  confirmed  by  letter  of  the  same 
date,  the  Goodwin  Manufacturing  Company  on  said  day 
called  on  the  Missouri  Pacific  Railway  Company,  notified  it 
to  stop  the  goods,  and  at  the  time  delivered  to  it  the  bill  of 
stamped  **  original,'*  which  waa  prodnoed  and  read  in 
on  the  triaL  The  defendants  returned  the  goods,  in 
€)ompliance  with  the  consignor's  order,  about  February  26^ 
1884. 

We  shall  first  consider  appellants'  second  and  fourth  assign* 

ments  of  error,  as  in  our  opinion  they  present  the  pivotal  ques* 

tions  in  this  case.    In  these  assignments  it  is  contended  that 

the  duplicate  bill  of  lading  sent  by  the  Ooodwin  Manufac* 

taring  Company  to  Turnley  Brothers  &  Co.  did  not  carry  with 

it  the  property  described  therein,  and  that  as  the  original  bill 

of  lading  was  retained  by  the  consignor  for  the  purpose  of 

holding  the  legal  title  to  the  goods  until  delivered,  and  ae 

during  transit  the  consignees  became  insolvent  and  one  hall 

the  price  was  unpaid,  the  right  of  *'  stoppage  in  tramitu  "  wae 

properly  exercised;  that  the  transfer  of  the  duplicate  bill  of 

lading  in  the  manner  and  form  stated  could  not  operate  to 

defeat  such  right 

A  bill  of  lading  is  regarded  as  a  qtiasi  negotiable  instniment. 
It  symbolises  the  property  which  it  describes.  The  assign* 
ment  of  a  bill  of  lading  indorsed  thereon,  accompanied  by 
delivery  of  the  instrument,  passes  to  the  assignee  title  to  the 
goods,  though  actually  in  transit,  as  complete  as  if  they  had 
passed  through  the  buyer's  hands,  and  been  delivered  bodily 
to  the  assignee.  When  by  such  an  assignment  the  consignee 
transfers  it  for  value  to  a  third  party  acquiring  it  in  good 
faith,  the  right  of  *' stoppage  in  transitu"  is  defeated:  Daniel 
on  Negotiable  Instruments,  8d  ed.,  sees.  1727,  1728,  1730;  28 
Am.  &  Eng.  R.  R.  Cas.  703,  note.  Stoppage  in  Transitu;  2 
Am.  &  Eng.  Ency.  of  Law,  242,  244.  It  is  held,  also,  by  some 
authorities  that  where  a  bill  is  so  assigned  as  collateral  secu* 
rity,  the  rights  of  the  pledgee  thereunder  are  the  same  as  those 
of  an  actual  purchaser  of  the  goods  for  value,  so  far  as  the  ex* 
ercise  of  those  rights  is  necessary  for  the  holder's  protection; 
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And  ihat  one  who  makes  a  temporary  adrance  to  the  vendee, 
taking  the  bill  as  his  seouritjt  has  the  same  rights  as  the 
buyer  of  the  goods:  2  Am.  &  Bng.  Bncy.  of  Law,  243,  244, 
and  note  4;  1  Wait's  Actions  and  Defenses,  pp.  628,  629,  oec 
11;  CampbsU  r.  Alford,  bl  Tex.  162;  Adaue  y.  SeeUgsan,  64 
Tex.  694. 

In  any  event,  it  must,  we  think,  be  oonceded  that  if  the 
transfer  of  a  bill  of  lading  by  way  of  pledge  or  mortgage,  or 
as  collateral  security  for  a  loan,  does  not  abscdutely  defeat  the 
right  of  "  stoppage  in  transitu^**  the  seller  cannot  exert  that 
right  until  he  has  discharged  the  debt  secured  by  the  transfer, 
as  his  right  is  subject  to  that  of  the  mortgagee  or  pledgee: 
Chandler  v.  Fulton,  10  Tex.  2;  60  Am.  Dec.  188;  1  Wait's 
Actions  and  Defenses,  p.  629,  sec.  18.    Applying,  then,  the 
foregoing  principles  to  the  facts  connected  with  the  assignment 
by  Turnley  Brothers  A  Co.  to  Heidenheimer,  it  follows  that 
the  transfer  defeated  the  consignor's  right  of  ^'stoppage  t» 
trantUu"  provided  that  the  duplioato  bill  of  lading  should, 
under  the  circumstances  of  this  case,  be  regarded  in  the  same 
light  as  the  original.    The  question  then  arises.  Does  the  in- 
strument stamped  **  duplicate  "  possess  the  same  Validity  aa 
the  one  stamped  ^^  original"?    Bach  was  signed  by  the  same 
carrier,  deliverable  to  the  same  consignees,  and  expressed  a 
receipt  tar  the  same  goods. 

In  Daniel  on  Negotiable  Instruments,  8d  ed.,  sec  1787,  we 
find  the  following  language:  '^  Where  there  are  several  Ulls 
of  lading,  each  is  a  contract  in  itself  as  to  the  kolder,  but  there 
is  ene  contract  as  to  the  •  masters  and  owners,  'therefore,  if 
the  several  numbers  of  the  set  of  bills  of  lading  be  indorsed  to 
different  persons,  and  there  be  competition  for  the  goods,  the 
role  is,  that  if  the  equities  be  equal  the  property  passes  by  the 
bill  first  indorsed.'*  ^  The  usual  course  is  to  issue  bills  in 
triplicate  originals,  one  to  be  retained  by  the  carrier,  one  to 
delivered  to  the  shipper,  and  one  to  the  consignee;  and  the  pe^ 
son  who  first  gete  one  of  the  three  gets  the  proper^  wliich  it 
represente  ":  2  Rorer  on  RailwaySi  1317;  Beiyamin  on  8als% 
2d  ed«,  684. 

When  the  bill  inclosed  to  Turnley  Brothers  was  by  them 
trrnsferred  to  Heidenheimer,  it  was  not  the  less,  in  on?  <^b* 
ion,  to  be  regarded  by  him  as  an  original  because  it  was 
stamped  *'  duplicate."  It  is  to  be  presumed  that  he  under- 
stood  the  word  ^*  duplicate  "  according  to  ite  legal  significa- 
tion, and  he  is  to  be  considered  as  being  affected  with  such 
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notioei  and  no  other,  as  the  word  so  interpreted  would  giv4 
liim.  In  law  the  word  "  daplioate "  does  not  mean  a  mere 
copy.  It  differs  from  a  copy  in  that  a  duplicate  has  all  the 
validity  of  an  original.  Instruments  are  executed  in  dupli- 
cate, that  the  parties  may  each  retain  an  original:  Black's 
ILiaw  Diet,  word  Duplicate,  p.  401 ;  see  also  Burrill.  And  so 
Mr.  Oreenleaf  (vol.  1,  sec.  658),  lays  it  down  that  "  if  the 
instrument  was  executed  in  duplicate  or  triplicate,  or  more 
parts,  the  loss  of  all  its  parts  must  be  proved  to  let  in  secon« 
dary  eyidence  of  its  contents,''  thus  indicating  that  all  the 
parts  are  upon  the  same  planer — each  is  to  be  regarded  as  an 


Under  the  evidence  in  this  case,  it  cannot  be  doubted  that 
the  consignees  had  the  legal  title  to  the  goods  at  the  time 
of  the  assignment  to  appellee.  They  had  complied  with  the 
terms  of  the  purchase,  having  paid  one  half  the  purchase* 
money,  and  executed  their  note  or  acceptance,  due  in  sixty 
days,  for  the  remainder.  They  were  in  possession  of  the  docu* 
ment,  which,  together  with  an  invoice  of  the  goods,  had  been 
inclosed  to  them  as  the  bill  of  lading  to  which  they  were  en* 
titled.  If  at  that  time  the  goods  had  reached  San  Antonio, 
and  the  consignees  or  any  assignee  from  them  had  presented 
the  duplicate  and  demanded  delivery  of  the  carrier,  could 
he  have  declined  because  they  produced  a  bill  of  lading 
stamped  *^  duplicate"?  Could  the  carrier  have  exacted  the 
production  of  the  original,  on  the  ground  that  it  had  been  re* 
tained  by  the  consignor,  with  a  view  to  the  exercise  of  its  right 
of  ^^stoppage  in  transitu^**  in  the  event  of  the  insolvency,  though 
unsuspected,  of  the  consignees,  or  of  their  failure  to  pay  the 
remainder  of  the  purchase-money,  though  not  due  within 
sixty  days?  We  think  not.  We  threfore  conclude  that,  un* 
der  the  facts  of  this  case,  the  duplicate  bill  of  lading  in  the 
hands  of  appellee  possessed  all  the  validity  of  the  original; 
that  it  was  as  to  appellee  an  original,  not  a  copy;  that  the 
word  'duplicate''  stamped  on  the  instrument  should  be  held 
to  indicate  to  the  appellee  no  more  than  that  the  bill  of  lad* 
ing  had  been  executed  in  duplicate,  and  that  by  its  transfer 
for  value  to  appellee,  the  Goodwin  Manufacturing  Company 
was  precluded  from  exercising  its  right  of  "  stoppage  in  tran* 
rntu,**  We  are  aware  that  the  opinion  of  Turner,  J.,  in  Castas 
nolia  V.  MisBouri  Pae.  Ry  Co.,  24  Fed.  Rep.  268,  conflicts  with 
the  view  here  expressed  with  reference  to  the  effect  of  the 
word  '^  duplicate,"  but  the  conclusion  reached  by  us  seems  to 
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%•  sapported  by  the  great  weight  of  authority.  Oar  ooodo- 
don  iSy  of  ooorae,  expressed  only  with  re&renee  to  the  fiids  d 
this  case. 

After  appellee  had  obtained  the  dapGcate  bill  of  lading,  h 
appears  that  between  the  twenty-fifth  and  last  of  Februair, 
1884,  he  telegraphed  from  Galveston  to  A.  B.  Frank  ft  Ool,  of 
San  Antonio,  authorizing  them  for  him  to  demand  and  reoeife 
the  candles  from  the  carrier.  One  W.  H.  Weiss,  foreman  of 
A.  B.  Frank  A  Ca,  was  thereupon  permitted  by  the  coort  to 
testify  that  '*  he  made  demand  for  the  candles  tiirough  tbo 
telephone;  that  he  asked  for  the  Missouri  Pacific  freight  office, 
and  presumed  it  was  given  him;  that  he  asked  if  the  candles 
in  controversy  were  there,  and  told  the  person  at  the  other  end 
of  the  line  that  he  had  authority  to  receive  them,  and  wis 
answered  by  said  person  that  the  candles  had  been  shipped 
back  to  St  Louis;  that  he  did  not  remember  who  spoke  to  him 
through  the  telephone  from  the  other  end  of  the  line,  as  eo 
many  changes  had  been  made  in  that  office,  but  he  recognised 
the  voice  of  the  person  answering  at  the  time  as  <me  of  the 
employees  of  the  office  with  whom  he  had  transacted  bosinea 
at  that  office;  that  he  was  accustomed  to  transact  buflineei 
with  defendant's  office  by  telephone."  Objection  was  made 
to  the  admission  of  this  evidence,  because  the  witness  ooold 
not  state  the  name  of  the  party  who  answered  his  messafe, 
nor  that  he  was  the  agent  of  the  defendant.  The  action  at  the 
court  in  overruling  the  objection  is  assigned  as  error.  Wo 
think  the  objection,  considered  with  reference  to  the  reaaooi 
urged  for  the  exclusion  of  the  evidence,  was  properly  orei^ 
ruled.  The  circumstances  detailed  by  the  witness  indicated 
that  the  person  with  whom  he  was  in  communication  was  tfao 
agent  of  the  defendant,  the  Missouri  Pacific  Railway  Company. 
The  inability  of  the  witness  to  give  the  name  of  the  person 
would  bear  rather  upon  the  question  of  the  weight  than  the 
admissibility  of  the  evidence. 

The  court  in  its  fourth  conclusion  of  facts  found  that  plain- 
tifi*,  between  the  twenty-fifth  and  twenty-eighth  days  of  Febro* 
ary,  1884,  demanded  delivery  of  the  candles  from  defendants. 
This  finding  is  assigned  as  error,  as  being  unsupported  bj  the 
evidence.  We  think  the  assignment  well  founded.  The  only 
evidence  introduced  with  reference  to  a  demand  made  of  the 
defendants  was  that  of  the  witness  Weiss;  and  while  this  wit- 
ness testified  that  he  made  a  demand,  his  testimony  wholly 
failed  to  show  that  he  made  the  demand  in  the  name  at  tbo* 
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plaintiff;  or  that  he  notified  the  defendants  that  he  was  repre- 
senting the  plaintifll    We  farther  thinks  howeyer,  that  this 
error  is  harmlesi.    Snoh  a  demand  was  in  oar  opinion  imma- 
teriaL    It  is  the  daty  of  the  carrier,  in  discharge  of  his  nnder- 
takingy  to  deliyer  the  goods  to  the  consignee  or  his  assigns. 
He  mast  at  his  peril  deliver  the  goods  to  the  trae  owner.    He 
moat  saflbr  the  consequences  of  a  mistake,  however  honestly 
made.    If  he  deliver,  however  innocently,  the  property  to  the 
wrong  person,  sach  misdelivery  becomes  a  conversion:  2  Am. 
A  Bng.  Bncy.  of  Law,  890;  Price  v.  Oiufego  etc.  Ry  Co.^  50 
N.  Y.  218;  10  Am.  Rep.  475.     He  is  excused,  however,  for 
non-delivery  where  the  consignor  exercises  his  right  of  '*  stop- 
page in  tranmttf  'V  bat  it  is  evident  that  sach  right  must  exist 
in  the  consignor  before  it  can  be  exercised  by  him.    It  mast 
be  possessed  by  the  consignor  before  it  can  be  invoked  by  the 
carrier.    On  February  25,  1884,  when  the  Ooodwin  Mannfac- 
turing  Company  ordered  the  retam  of  the  goods,  the  right  in 
it  of*'  stoppage  in  iransiiu^  was  wholly  wanting.    It  had  been, 
as  shown  by  the  authorities  heretofore  cited,  defeated  by  the 
transfer  on  February  28, 1884,  of  the  bill  of  lading  by  Tumley 
Brothers  ft  Co.  to  appellee  for  value.    It  had  been  as  thor- 
oughly defeated  as  if,  without  the  carrier's  knowledge,  the  in- 
debtedness by  Turaley  Brothers  ft  Co.  to  the  consignor  had 
been  wholly  paid,  or  as  if  they  had  in  fact  been  solvent  when 
the  order  for  the  return  of  the  goods  was  made.    The  defend- 
ants or  their  representative  had  issued  the  bill  of  lading, 
original  and  duplicate.    Inquiry  prosecuted  by  them  with  the 
reasonable  diligence  of  a  prudent  man  would  doubtless  have 
resulted  in  ascertaining  tiie  facts  of  the  transfer  to  Heiden- 
heimer.    The  misdelivery  by  defendants  of  the  goods,  by  their 
return  to  the  consignor,  was  therefore  a  conversion  of  the  prop- 
erty.   A  demand  is  unnecessary  to  justify  a  suit  for  conversion. 

The  preceding  remarks  have  reference  to  the  question 
raised  by  appellants'  first,  second,  fourth,  fifth,  and  eighth 
assignments  of  error.  We  have  deemed  it  best  to  consider 
these  assignments  in  their  logical  rather  than  their  serial  or- 
der.   We  shall  now  consider  the  remaining  assignments. 

It  was  contended  by  appellants  on  the  trial  that  the  appellee, 
Heidenheimer,  was  a  member  of  the  firm  of  Tumley  Brothers 
ft  Co.  at  the  time  of  the  transfer  relied  upon  by  him.  In  re- 
buttal of  evidence  introduced  in  support  of  this  contention, 
appellee,  over  objection  of  appellants,  used  the  record  of  a  ease 
filed  March  8|  1886,  in  the  district  court  of  Bexar  County^ 
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wliMviii  Turnlej  Brothem  A  Co^  in  fhcir  original  petitiQi^ 
■tated  that  Turnlej  Brothers  A  Ca  was  a  firm  composed  d 
James  B.  and  William  F.  Turnley.    Appellants  in  their  thud 
assignment  complain  of  the  admission  of  this  eyidenee  si 
error.    It  does  not  appear  that  the  evidenoe  was  offered  bt 
the  purpose  of  impeaching  the  statements  of  appellants'  wil* 
nesBes  as  to  the  existence  of  sach  a  partnership.    No  prediesis 
had  been  laid  for  that  purpose.    One  of  the  gronnds  ot  objee- 
tion  by  appellants  was,  "  that  the  defendants  were  not  partaes 
to  said  suit,  and  were  not  affected  or  bound  by  the  etatemeoli 
made  therein."    This  objection  should  hare  been  sostaiDei 
The  court  erred  in  admitting  the  petition;  and  we  are  nnable 
to  say  that  the  improper  evidence  did  not  inflaenoo  the  coort 
in  its  conclusions.    We  infer  that  it  did,  in  the  abeenoe  of  aa 
intimation  to  the  contrary.    If  so,  the  judgment  of  the  court 
was  erroneously  influenced  on  a  material  question;  becaose^if 
appellee  was  a  member  of  the  firm  of  Turnley  Brothers  A  Co, 
it  is  plain  that  he  could  not  occupy  the  attitude  of  an  innocent 
holder  for  value  of  the  bill  of  lading. 

Appellants'  sixth  assignment  of  error  indicatee  a  misai^re* 
hension  of  the  court's  first  conclusion  of  fact,  to  which  it  refem 
The  conclusion  is  not,  as  appellants  contend,  to  the  eflsot 
simply  **  that  the  candles  were  paid  for  by  consignees  whsa 
purchase  was  made,"  but  *Hhat  said  candles  were  paid  iv 
according  to  the  terms  of  the  sale,  part  in  cash  and  part  bj 
the  note  or  acceptance  of  said  Turnley  Brothers  A  Co,  pay- 
able in  sixty  days,"  and  received  by  the  consignor  February 
22,  1884.    This  finding  is  supported  by  the  evidenoe. 

Appellants'  seventh  assignment  oharges  error  in  the  oomt 
in  finding  that  the  duplicate  bill  of  lading  was  transferred  as 
collateral  security,  whereas,  as  appellants  here  contend,  tht 
oandles  were  sold  to  plaintiff,  and  not  transferred  as  collateral 
security.  We  think  that  the  evidence  fully  supports  this  find* 
ing  of  the  court;  but  if  the  oandles  were  really  sold,  instead  of 
being  transferred  as  security,  this  fact  could  not  possibly  ben^ 
fit  appellants  or  impair  the  condition  of  appellee.  If  appelles 
be  entitled  to  protection  as  a  bona  fide  mortgagee,  he  would 
certainly  be  protected  as  a  bona  fide  purchaser. 

In  their  ninth,  tenth,  and  eleventh  assignments,  appellanli 
complain  that  the  court  erred  in  the  following  conclusions  of 
fact:  1.  That  plain titi  did  not  know  or  have  reason  to  beliefs 
that  Turnley  Brothers  &  Co.  were  insolvent  at  the  time  thai 
that  the  duplicate  bill  of  lading  was  indorsed  to  him;  8b  That 
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the  firm  of  Tiirnley  Brothers  A  Co.  wm  oomposed  Bolely  of 
James  B.  Tarnley  and  William  F.  Tarnley^  and  that  plaintiff 
^as  not  at  that  time  a  partner  of  said  firm,  or  connected  with 
the  business  of  said  firm;  8.  That  upon  the  retarn  of  said 
candles  to  the  Goodwin  Mannfaoturing  Company,  said  com- 
pany was  indebted  to  said  Tumley  Brothers  A  Co.  in  the  sum 
of  $1,043.59. 

The  findings  referred  to  were  each  of  them,  we  think,  sup- 
ported by  the  evidence,  except  as  to  the  issue  of  partnership, 
about  which  we  express  no  opinion,  as  eyidenoe  tiiereon  was, 
as  already  shown,  erroneously  admitted. 

Appellants  finally  rely  upon  an  additional  or  twelfth  assign* 
ment  of  error,  in  which  they  charge  that  as  to  the  Missouri 
Pacific  Railway  Company  there  was  no  evidence  proving  or 
tending  to  prove  that  said  company  ever  had  possession  of  the 
candles,  or  any  connection  with  their  transit  or  return  or  "stop* 
page  in  transitu.*'  The  witness  Tower  stated  that  he  gave  the 
original  bill  of  lading  to  the  Missouri  Pacific  Railway  Com- 
pany, and  supposed  it  was  still  in  possession  of  the  oompany; 
this  company,  together  with  the  International  and  Great 
Northern  Railway  Company,  produced  the  bill  in  evidence;  it 
admits  in  its  special  answer  that  the  bill  was  delivered  to  it 
and  its  co-defendant;  that  the  goods  were  transported  by  ap- 
pellants to  San  Antonio,  and  were  by  them,  or  the  order  of 
the  consignor,  returned  to  it.  We  do  not  think  this  assigii- 
ment  well  founded. 

For  the  error  pointed  out,  however,  the  judgment  should  be 
reversed  and  the  cause  remanded. 


Bills  ov  Lading— Qitabi  NieenABLS  IvmBUMumi—A  bOl  of  Iftding 
has  the  attribate  of  negotiability  in  a  qualified  and  rattriofeod  mdm^  and  by 
indorsement  and  delivery  thereof  the  property  therein  deaoribed  may  be 
transferred:  NcU.  Bank  of  Commerce  r.  Ohieago  «<e.  A  HL  Cbc,  44  Minn.  294; 
20  Am.  St.  Rep.  666,  and  note;  Davenport  Nfd,  Bank  v.  Homeiftr^  46  Mo. 
145;  100  Am.  Dea  363,  and  note;  note  to  Bamk  <^  Botheaterf.  Jonet^  66  Am* 
Dea  299,  300;  note  to  Chandler  v.  Sprague,  83  Am.  Dea  419-426;  Firet  NaL 
Bank  t.  Meyer,  43  La.  Ann.  1. 

Salis  ~  Stoppaob  nr  TBAVsmx  — Ivdorsimhit  ov  a  Bnx  ov  LADuie.  — 
As  to  when  an  indorsement  of  a  bill  of  lading  defeats  the  right  of  stoppage  l» 
irtMJiUu,  see  note  to  ffauee  r.  JneUon,  29  Am.  Deo.  892;  898;  note  to  Btuktr 
r,  Donovan,  19  Am.  Rep.  91,  92. 

Bills  or  Sals  ^  Assionm uir  as  Gollatssal  SsofTBnr.  —  A  bom^JUe  ao> 
signee  for  valae  of  a  bill  of  lading  as  ooUateral  seourity  is  deemed  the  owner 
of  the  property  therein  described  to  the  extent  of  giTing  aecnrity  for  the  pay- 
ment of  the  pledge:  Firei  NaL  Bank  v.  Meyer,  43  La.  Ann.  1. 


] 
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Tblkphonb,  CoKTnaATioni  bt  —  SfiDmai.  —  As  io  Hm  adiniHibifitf  m 
eridenoe  of  •wiTwmttoM  bf  ltl«plMHit»  sm  note  io  CMtotrf  IT.  fUL  Cb.  v. 
/VO^,  10  Am.  81  Bepi  118^  1W|  ro{f«  ▼•  ifiitOHH  Ahl  iTy  Obi,  97  Mql  471; 
10  Am.  St.  Rep.  SSlf  ital  T.  AHfaytai  itaL  JTy  Obi,  78  lowa^  19^  SAmflt 
Rep.  243. 

CABBins  OF  QooM — Sbodw  lom  Noir-DauriBr.  ^laaaaotimaguHta 
carrier  for  non-delirory  of  gooda^  it  is  a  good  dofonie,  oron  agaiiiBt  an  iaao- 
oent  indoraoo  of  a  bill  of  lading,  that  the  property  was  takoo  from  hia 
•eMioQ  by  ooo  hanng  a  paramoant  title:  NaL  Btmk  t/  Oom 
eie.  B.  R,  Oo.,  U  Minn,  ffii;  20  Am.  St.  Bep.  668. 

Carrtibij  of  Qoon— Dxuvbet*  — Aa  to  whom  a  earner  may  lawfol^ 
deliTOr  property,  aa  well  aa  hit  liabilities  for  a  miadeliTery,  see  mooographie 
note  to  We^mtd  ▼•  Aidkimm  efc.  J?V  Ob.,  0  Am.  St  Bep.  611-5Mf  IFof^  v. 
Mimmri  Poa  JTy  Obi,  97  Mo.  478;  10  Am.  St  Bepu  831,  and 

CAmRnu — OoHTUtfioir.  —  Aa  to  when  a  carrier  la  guilty  of 
tee  note  to^MtfivT.  £My»  M  Am.  St  Bepi  816^  816^ 


LhOOMTH   V.    TOUDOUZB. 
[ttTnzAS,  901) 

BovHDART  wr  Pabol  AoBinaNT  ~  FAon  OoMFKmiv  io  Xsri 

Where  the  question  before  the  jnry  aa  to  the  looation  of  a  boaadaiy  lias 
resting  in  parol  agreement  between  the  parties  depends  npon 
to  calls  in  deeds  admitted  in  eridenoe,  the  jnry  are  properly 
to  look  to  the  deeds  and  snrronnding  etrenmstaooea  to 
bonndaries  of  the  land  conTeyed. 

Adybbsb  Possjcssion  —  BiTRDKir  OF  Paoop.  —A  party  who  olaioM  land  by 
adverse  possession  under  the  statute  of  limitationa  has  tba  borden  ef 
proof  to  fix  the  extent  of  his  possession. 

BouHDART  BT  Parol  Aobbbmbnt  —  Habmlbh  Bbbob. — WImto  tfao  Jary. 
npon  sufficient  evidence,  find  the  location  of  a  boundary  lino  reatiBg  in 
parol  asreement  between  the  parties,  harmlese  and  abetraot  errors  ia 
admitting  or  rejecting  evidence,  or  in  the  charge  as  Io  the  locality  of  the 
boutuiary  line  between  them,  are  not  gronnda  for  revenaL 

Boundary  by  Parol  AoREaaaNT  —  Statutb  or  Fbauds.  — Aaoml  agree- 
meat  between  adjoining  owners  eetabliahing  a  boundaiy  line  balwesa 
their  lands  is  not  prohibited  by  the  statute  of  frauds^  aor  withia  ths 
meaning  of  statutes  regulating  the  manner  of  cooTeying  real  oslata. 

Boon  dart  bt  Parol  Aobbbmbnt — EsTASLisHiNa.  — It  ii  not  aaoesaary  ts 
the  validity  of  a  boundary  between  adjoining  owners^  resting  ia  paid 
agreement,  that  it  should  be  supported  by  aoquiesoencs^  or  acta  frtaa 
whioh  an  eetoppel  may  spring.  If  the  agreement  ii  made  under  cirena- 
staaces  free  from  facts  that  would  authorise  a  court  of  equity  to  est  it 
aside,  it  must  stand,  although  the  parties  may  have  been  mistakoa  ia 
their  belief  that  the  line  agreed  apon  approximatea  to  the  true  lino  as  H 
is  afterwards  fonnd  to  exist 

BOUNDABT  BT  PaROL  AORBEaBNT  — BiNDIKO  BfFBOT  OK  MaSBISD  WCHUBL 

—  A  married  woman  who  is  a  party  to  a  parol  agreemeat  estaUiaUag  a 
boondary  line  between  adjoining  owners  is  estopped  to  dsay  itn 
eace  aa  affecting  her  separate  property. 
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Jl  H.  MeLeary^  for  the  appellants. 

Denman  and  FranUin^  tot  the  appellees. 

Fisher,  J.,  Section  B.    This  is  an  aotion  of  trespass  to  try 

title,  and  for  damages,  brought  hj  appellants  against  appellees 

to  recover  a  strip  of  land  lying  between  the  farms  of  the  par^ 

ties,  and  for  rents  and  profits,  and  damages  for  timber  de» 

stroyed,  in  the  sum  of  $650,  and  praying  for  an  injunction  to 

to  stay  waste,  etc«    Defendants  pleaded  want  of  equity  in  bill, 

etc. ;  and  also  pleaded  the  statute  of  limitation  of  three,  five, 

and  ten  years;  and  that  plaintiffs  have  taken  a  part  of  de* 

fendants'  land;  and  pray  for  rents,  profits,  etc.    Plaintiffs  also 

claim  title  by  ten  years  occupancy  of  the  land  in  controversy, 

and  also  plead  the  three  and  five  years  statutes  of  limitation. 

Defendants  further  plead  that  the  boundary  line  was  settled 

by  a  verbal  agreement  between  the  parties  and  run  out  by  a 

surveyor;  and  the  suit  finally  resolved  itself  into  a  controversy 

concerning  a  boundary  line. 

The  jury  found  the  following  verdict:  ^  We,  the  jury,  find 
from  the  evidence  that  the  line  established  by  County  Surveyor 
Locke  was  agreed  upon  by  all  parties,  and  find  in  &vor  of  de» 
fendant." 

The  land  in  controversy  is  a  part  of  the  Manuel  De  Luna 
grant,  situated  on  the  south  bank  of  the  Medina  Biver.  The 
plaintiffs  claim  so  much  of  the  De  Luna  grant  as  was  not 
previously  sold  by  Lecomte  De  Watine,  the  father  of  plaintiff 
Leon  Lecomte,  and  the  former  owner  of  the  survey,  under  a  de* 
oree  of  partition  of  the  estate  of  Lecomte  De  Watine,  rendered  in 
1870,  by  which  decree  about  three  thousand  acres  of  the  De  Luna 
survey  was  awarded  Leon  Lecomte.  Leon  Lecomte  is  the  hus- 
band of  plaintiff  Octavia  T.  Lecomte.  She  holds  under  a  deed 
from  Henry  Toudouse,  who  had  previously  purchased  firom 
Leon  Lecomte.  There  is  not  in  the  decree  of  partition  any  de* 
scription  of  the  De  Luna  grants  nor  is  there  in  any  of  the  deeds 
in  plaintiffs'  line  of  title  any  description  of  the  land  given, 
except  that  it  is  bounded  by  other  surveys  (naming  them) 
and  by  the  Medina  Biver.  The  field-notes  of  these  other  sur* 
veys  are  not  in  the  record.  It  is  admitted  the  Lecomte  De 
Watine  is  the  common  source.  November  6,  1851,  Lecomte 
De  Watine  sold  to  B.  T.  De  Gurzen  a  part  of  theDe  Luna  sur* 
vey.  The  calls  in  the  deed  begin:  *'  At  the  comer  on  the  Me* 
dina  River  which  is  the  terminus  of  the  line  separating  my 
ranch  from  the  property  of  Dn.  Domingo  Losoya;  thence  run- 
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ning  down  iafd  river  bo  as  to  inclade  all  of  the  low  groand  or 
bottom-land  which  fronts  on  said  river  at  that  place;  thence 
running  back  a  line  parallel  with  the  said  before*mentioned 
line,  so  as  to  contain  within  said  lines  the  quantitj  of  four 
hundred  acres.*'  The  Loeoya  grant  is  immediatelj  west  of  the 
De  Luna,  and  the  corner  on  the  Medina  called  for  in  the  above 
deed  is  the  common  corner  of  the  two  grants.  The  field-notes 
and  boundaries  of  the  Loeoya  are  not  given. 

The  controversy  in  the  case  is  concerning  the  location  of 
the  east  line  of  the  four-hnndred-acre  survey  described  in  the 
deed  from  Lecomte  De  Watine  to  De  Guraea,  Gustave  Tou- 
douze  holds  under  De  Cursen  by  deed  that  conveys  the  same 
land  described  in  the  deed  to  De  Curzen.  The  oommon  line 
between  the  De  Luna  and  Losoya  grants  runs  baok  firom  the 
Medina  River  in  a  southwesterly  coarse  about  one  fifth  the 
distance  of  the  common  line;  then  for  a  short  distance  turns 
and  runs  in  a  southeasterly  direction.  Then  the  line  —  that 
is,  about  four  fifths  of  the  common  line  of  the  two  grants  — 
runs  back  in  a  southerly  direction  to  the  back  line  of  the 
grants.  It  will  be  seen  from  this  that  the  oommon  line  be- 
tween the  Ijosoya  and  the  De  Luna  runs  back  from  the  Me> 
dina  River  in  an  irregular  course.  The  contention  of  the 
appellants  is,  that  the  parallel  line  called  for  in  the  De  Cnnen 
deed  should  run  parallel  with  the  short  irregular  line  of  the 
oommon  line  between  the  Losoya  and  De  Luna  grants.  Ap> 
polices  contend  that  the  parallel  line  called  for  in  the  deed 
should  run,  not  parallel  with  the  short  irregular  lines,  hot 
should  run  parallel  with  the  main  or  long  common  line  be* 
tween  the  two  grants.  Appellees  further  claim  that  in  order 
to  get  all  the  bottom  or  low  ground  which  fronts  on  the  river 
as  called  for  in  the  deed  the  line  must  run  as  they  claim  it^ 
and  claim  that  they  and  appellants,  by  a  verbal  agreement^ 
fixed  the  line  between  them  about  in  the  position  as  claimed 
by  appellees.  This  agreement  was  made  in  1884  Appellants 
claim  that  long  previous  to  the  bringing  of  suit  they  were  in 
possession  of  the  lands,  and  are  entitled  to  hold  the  same  by 
limitation. 

Appellants  contend  that  the  court  erred  in  refusing  to  give 
charges  requested  by  appellants  presenting  the  issues  of  limi- 
tation, and  in  refusing  to  inform  the  jury  as  to  the  legal  effect 
of  the  calls  in  the  De  Curzen  deed  as  determining  where  and 
how  the  parallel  line  should  run;  and  erred  in  leaving  it  to  the 
jury  to  ascertain  what  was  meant  by  "  parallel  lines,"  as  stated 
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in  the  deed ;  and  also  erred  In  refasing,  apon  request  of  appel* 
laiits,  to  charge  that  the  call  for  qaantitj  in  the  De  Curzen 
deed  was  the  controlling  oalL 

The  court,  in  its  charge,  submitted  the  issues  of  agreed 
boundary,  and  the  question  of  boundary  as  raised  by  the  refer* 
eiice  to  the  calls  in  the  deeds  offered  in  evidence,  and  permit* 
ted  them  to  look  to  the  deeds  and  maps  in  eyidence,  and  the 
circumstances,  to  ascertain  the  boundaries  of  the  lands  con- 
veyed; and  further  instructed  them  that  if  the  land  conveyed 
to  De  Curzen  was  four  hundred  acres,  to  run  in  parallel  lines 
with  the  Losoya  and  De  Luna  grants,  to  find  for  the  plaintiffs. 
The  court  refused  to  charge  on  limitation. 

We  think  the  court  properly  left  it  to  the  jury  to  ascertain 
what  land  was  intended  to  be  included  in  the  calls  of  the 
deeds.  It  appears  that  the  appellants  were  in  possession  of 
some  of  the  land  in  controversy  such  length  of  time  as  would 
create  a  bar  under  the  ten  years  statute  of  limitation.  But 
in  looking  to  the  evidence,  we  cannot  determine  with  cei^ 
tainty  as  to  what  portion  of  the  lands  their  possession  relates. 
If  they  seek  protection  under  the  statute,  the  burden  is  on 
them  to  fix  the  extent  of  their  possession.  The  three  and  five 
years  statutes  of  limitation,  under  the  facts  of  this  case,  could 
have  no  application. 

There  are  other  assignments  that  complain  that  errors  were 
committed  upon  the  trial  in  the  rejection  and  admission  of 
testimony.  The  questions  raised  by  these  assignments,  and 
those  of  the  refusal  of  the  court  to  give  the  charge  in  the  par- 
ticulars that  we  have  considered,  are  deemed  by  us  unneces- 
eary  of  consideration  in  disposing  of  this  case.  If  the  court 
did,  in  any  of  the  particulars  complained  of  in  these  assign- 
ments, commit  errors,  as  we  conclude  that  the  verdict  of  the 
jury  on  the  issue  of  agreed  boundary  is  supported  by  the  evi- 
dence and  that  it  must  stand,  then  these  errors  are  harmless, 
and  would  not  result  in  any  injury  to  the  appellants.  If  the 
court  had  given  the  charge  requested  by  appellants,  and  had 
agreed  with  them  in  the  admission  and  exclusion  of  evidence, 
no  phase  of  the  case  would  have  thereby  been  presented  that 
would  have  likely  influenced  the  jury  to  reach  a  different 
result  than  their  finding  in  appellees'  favor  as  to  the  agreed 
boundary.  If  the  action  of  the  court  in  the  particulars  com- 
plained of  are  errors,  they  are  simply  so  in  the  abstract,  and 
could  not  have  affected  the  result:  B^auehamp  r.  IwUmatianal 
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4U.  By  Oo.,  56  Tex.  243;  Huuey  ▼.  IfoMr,  70  Tex.  45;  Swiik 
▼.  Traiere  NoA.  Bamk^  74  Tex.  457. 

Admit  that  the  issaes  raised  by  the  refused  ohargee  and  the 
excluded  evidenoe  were  proper  to  be  submitted  to  the  jury,  and 
that  they  could  have  regarded  the  fitcts  and  issues  thereby 
presented  as  proved,  still  the  finding  of  the  jury  on  the  que^ 
tion  of  agreed  boundary  may  be  perfectly  consistent  with  the 
truth  of  such  facts,  and  permitted  to  stand.  Suppose  that  the 
rejected  evidence  tended  to  prove  the  location  of  the  line  where 
claimed  by  appellant  as  he  contends,  and  according  to  the 
field-notes;  suppose  the  evidence  tended  to  prove  the  iseoei 
raised  by  the  plea  of  the  ten  years  limitation,  or  any  other 
statutory  period  of  limitation,  leaving  the  line  unsettled;  sup- 
pose the  evidence  in  the  record  tended  to  establish  the  line  as 
claimed  by  appellants,  and  that  the  call  of  the  De  Cunen 
deed  is  entitled  to  the  construction  they  place  upon  it; — the 
existence  of  all  these  facts  would  not  preclude  the  existence  of 
the  agreed  boundary.  They  may  all  be  true,  and  the  agreed 
boundary  exist  as  found  by  the  jury. 

This  brings  us  to  the  consideration  of  the  facte  with  lefiB^ 
enoe  to  the  agreed  boundary.  Witness  Locke,  county  sorveyor 
of  Bexar  County,  testifies  that  about  March  21,  1884,  Leon 
Lecomte,  one  of  the  plaintiffs,  requested  him  to  ran  a  divinoa 
line  between  him  and  Toudouse.  He  at  first  declined  to  do 
so,  because,  as  he  told  Lecomte,  there  had  been  a  row  between 
Lecomte  and  Toudouse,  and  they  had  refused  to  let  his  dep- 
uty run  the  line.  Whereupon  Lecomte  replied  that  they  had 
agreed  among  themselves,  and  they  simply  wanted  Loeke  te 
go  down  and  run  the  line,  and  handed  to  witness  a  note  to  this 
effect  from  Toudouse.  Locke  went  out  in  a  few  days  to  ma 
the  line,  and  found  Lecomte  and  Toudouse  at  the  house  of  the 
latter.  They  stated  to  the  witness  that  they  had  settled  aU 
their  differences,  and  had  agreed  on  how  he  should  mn  the 
line.  They  went  out  to  run  the  line,  and  he  started  to  begin 
at  a  point  lower  down  the  river  than  a  certain  peoan-tree; 
whereupon  Lecomte  showed  him  a  certain  tree  to  eommenes 
from,  and  he  ran  from  that  tree  parallel  with  the  main  line  of 
the  De  Luna  survey  to  where  it  intersected  the  Corpus  Christi 
road.  To  continue  on  this  line  would  have  taken  some  of  Ls- 
comte's  improvements.  The  parties  then  told  him  that  they 
had  agreed  to  run  around  the  improvements»  and  he  lan  the 
line  so  as  to  leave  Lecomte  his  improvementi.  They  all  ap* 
peared  to  be  perfectly  satisfied,  and  when  he  act  tlie  last  peg 
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at  tba  end  of  the  Hne,  ha  asked  both  Lacomte  and  Toudonaa 
if  they  were  satisfied  with  the  lue  as  run,  and  they  replied, 
Yes.  When  the  witness  was  surveying  the  line,  the  parties 
showed  him  where  they  agreed  to  put  the  linOi  and  he  ran  it 
as  directed. 

Witnesses  De  Heimel  and  Neilly  and  defendant  Oustave 
Toudouze  testified  the  same  in  substance  as  witness  Locke  as 
to  the  agreed  line.  Toudouze  further  testified  that  a  few  days 
before  Locke  made  the  survey^  Octavia  Lecomte  (plaintiff) 
came  to  his  house  and  requested  him  to  go  with  her  to  her 
house  and  have  an  agreement  with  her  husband  and  herself, 
Battling  all  differences  between  them  about  the  boundary  line. 
He  agreed  to  go,  and  as  they  walked  along  to  her  house  they 
passed  across  the  land  in  dispute,  and  she  said:  "Father,  we 
have  determined  to  give  you  back  your  land,  but  you  see  we 
have  made  improyements  on  some  across  the  Corpus  Christi 
road,  and  it  will  be  hard  on  ns  to  lose  them.**  ^  I  told  her  we 
would  run  the  line  from  the  riyer  until  it  reached  the  road, 
and  then  we  would  turn  the  line  along  the  road  so  as  to  leave 
them  their  improyements.  She  said  this  was  perfectly  satis* 
factory,  and  thanked  me  for  the  concession.  When  we  arrived 
at  the  house,,  we  had  a  talk  with  Leon  Lecomte,  and  there 
agreed  upon  bow  the  line  should  be  run,  without^  however,  at 
that  time  going  over  the  line^  and  agreed  that  we  would  at 
once  send  for  Locke  to  come  out  and  survey  and  mark  it 
out.  I  proposed  to  send  my  son  for  him,  and  Lecomte  said, 
No,  he  would  go,  but  that  I  had  also  better  send  a  note  so 
Locke  would  be  sure  to  come.  Lecomte  wrote  the  note  for 
roe,  and  carried  it  to  Locke.  In  a  few  days  Locke  came  out 
and  ran  the  line,  as  testified  to  by  him,  so  as  to  leave  the  Le- 
comtes  their  improvements  [as  he  and  witness  had  agreed] 
with  them.  Lecomte  was  along  when  the  line  was  being  run, 
and  agreed  to  it,  and  they  both  expressed  themselves  as  satis- 
fied. In  a  few  days  Lecomte  moved  his  fence  back  from  the 
land  in  dispute,  and  put  it  along  the  Corpus  Christi  road,  on 
the  line  as  surveyed  by  Locke  to  where  the  survey  stopped.*' 
Witness  at  once  built  bis  fence  along  the  line  agreed  upon, 
from  the  river  to  the  Corpus  Christi  road.  While  he  was  build* 
ing  the  fence,  the  plaintiffs  were  both  at  home,  and  knew  what 
was  going  on,  and  made  no  objection. 

This  agreement  was  made  in  March,  1884,  and  tha  fmoes 
remained  as  they  were  put  by  the  parties  immediately  after 
the  agreement,  and  it  seems  from  the  evidence  the  land  re- 
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mained  In  posMSiion  of  eacb  party  letpoctiToIj  op  to  tht 
fence.  The  suit  was  broaght  about  ei^^teon  months  aflsr  ths 
agreement 

Appellants  contend  that  this  evidence  is  not  saflScient  to 
establish  an  agreed  boundary  between  the  parties,  because  the 
land  in  controyersy  is  the  separate  property  of  Mrs.  Leoomtei 
and  that  the  husband,  Leon  Lecomte,  had  no  legal  authority 
to  make  any  agreement  with  reference  to  the  boundary  thai 
would  conclude  her,  unless  it  is  shown  that  she  acquiesced  in 
the  line  agreed  upon;  and  contend  that  the  £acts  do  not  show 
an  acquiescence  upon  her  part  in  the  line  agreed  upon.  A^ 
pellants  also  asked  a  charge  to  this  effeet,  which  was  refused. 

In  our  opinion,  this  presents  the  important  question  in  ths 
ease.  It  cannot  be  contended  that  the  facts  do  not  show  an 
agreed  boundary,  because  the  facts  in  the  record  tending  to 
establish  such  agreement  are  more  conclusive  and  oertaia 
in  their  force  and  eflbct  than  are  usually  found  in  cases  of 
this  character,  where  the  courts  in  passing  upon  the  questioo 
have  repeatedly  held  the  facts  sufiSoient  to  prove  the  agreed 
line.  An  oral  i^preement  between  adjoining  owners  establish- 
ing a  dividing  line  between  their  lands  and  a  parol  partitioiiof 
lands  are  held  not  to  be  prohibited  by  the  statute  of  fraudsg 
nor  are  they  within  the  meaning  of  tlM  provisions  of  the  law 
that  regulate  the  manner  of  conveying  real  estate:  Ayc$A 
V.  Kimhrough,  71  Tex.  888;  10  Am.  St  Rep.  745;  WardUm  v. 
MUler,  69  Tex.  898;  Cooper  v.  iiusttn,  68  Tex.  496;  StuaH  v. 
Bakevj  17  Tex.  420;  Oeorge  v.  Thomas,  16  Tex.  89;  67  Adl 
Dec.  612;  Houston  v.  STieed^  15  Tex.  809.  The  reason  of  this 
rule  evidently  is  based  upon  the  idea  that  the  parties  do  not 
undertake  to  acquire  and  pass  the  title  to  real  estate,  as  must 
be  done  by  written  contract  or  conveyance;  but  they  simply, 
by  agreement,  fix  and  determine  the  situation  and  location 
of  the  thing  that  they  already  own,  the  purpose  being  simply 
by  something  agreed  upon  to  identify  their  several  hiddings, 
and  make  certain  that  which  they  regarded  as  uncertain.  la 
ascertaining  the  effect  of  these  parol  agreements  establishing 
boundary  lines,  we  do  not  understand  that  it  is  necessary  io 
order  to  give  the  agreement  vitality  that  it  should  be  supported 
by  acquiescence  or  acts  from  which  an  estoppel  may  spring; 
for  if  the  agreement  is  made  under  circumstances  free  of  Caets 
that  would  authorize  a  court  of  equity  to  set  it  aside,  it  must 
stand,  although  the  parties  may  have  been  mistaken  in  their 
belief  that  the  line  agreed  upon  approximates  the  line  of  the 
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•arv«7  wlim  ft  !•  raaUy  foand  to  exist:  CoofMr  ▼•  JlmKn,  58 
Tex.  498. 

It  IB  unnecessary  for  us  in  this  case  to  express  an  opinion 
concerning  the  validity  and  effect  of  a  parol  agreement  made 
by  the  husband  alone  without  the  consent  of  the  wife,  as  affect- 
ing her  separate  property.  Some  of  the  cases  previously  cited 
peem  to  recognize  his  power  in  this  respect  to  so  bind  her. 
The  evidence  in  this  case  satisfies  us  that  the  plaintiff  Mrs. 
liccomte  was  a  party  to  the  agreed  boundary,  and  fully  under- 
iitood  its  location,  and  expressed  her  consent  to  its  establish- 
ment. The  evidence  of  her  father,  Toudouse,  connecting  her 
with  the  agreement,  is  not  denied  by  her. 

We  report  the  ease  for  affirmance. 


Adtxboi  Pombmiov— BoBiMur  ev  PBOor.  — WImq  the  itetalt  cf  Vtadr 
tetiona  U  relied  apon  to  naist  ibe  right  of  the  true  owner  of  Und,  the  party 
nHjiag  npon  H  maat  ihow  by  olear  proof  hia  aotiial  ocenpaaqrt  oontuwod* 
■aintermpted,  and  adv«rae^  for  the  time  required  by  the  etatatet  Irvine  t. 
Me£e$9  6  Uamph.  S64;  42  Am.  Dee.  468.  Adveree  poweeiion  oftimot  be  madt 
Mit  by  inferenoe,  bat  mnet  be  by  olear  and  poeitiTe  proof;  ereiy  premmption 
li  in  faTor  of  poesession  in  fubordination  to  the  rightfol  owners  SchwaUbaek 
w.  Chicago  etc  R'y  Cb.,  09  Wia.  292;  2  Am.  8t  Bap.  740,  and  note;  Smitlh 
w,  Hotmtr,  7  H.  H.  486;  88  Am.  Deo.  854.  The  burden  is  upon  the  defend- 
ant to  establiib  the  defense  of  adTorse  posaeesion  under  oolor  of  title:  Bryom 
€.  Spkiey,  109  N.  a  67;  BuJIm  ▼.  Omt^^IOS  N.  a  78. 

BovimABT  BT  Pabol  AoRBRMiNT— Statotb  of  FEAVB«.~Whsii  ad» 
Joining  proprietors  agree  upon  a  permanent  boundary  line^  and  take  poaoee* 
•ion  aooordingly»  the  agreement  binds  them  and  those  elaiming  under  them, 
Bttoh  an  agreement  is  not  within  tho  statute  of  tandss  KHder  t.  MUmr^  98 
Mo.  146;  17  Am.  St.  Rep.  648,  and  note;  note  to  Johmm  t.  AreUbaH  28 
Am.  St.  Rep.  86,  in  whieh  is  diaonaaed  the  queatton  ol  asquisosnos  ia  parol 
agreements  fixing  boundarieab  amounting  to  eatoppsL 


Collins  v.  Ball. 

|ttTizAa,«0.) 

g?ii»BiiOB ^ PnoBATB  Saus— >Rboobd  AS  BTn>BiroB ov  Labb  Souk-— Ths 
reoord  of  a  probate  oourt,  ahowing  the  aale  of  land  deaoribed  saly  aa  the 
'  *'S.  Burks  aunrey,"  ia  inadmiaaible  in  an  notion  ol  treapam  to  try  title 
io  show  title  to  another  and  distinot  tract  of  land  known  aa  the  ''S.  Banks 
Surrey '';  nor  is  parol  eyidenoe  that  the  land  sold  was  appraised,  adTsr* 
liaed,  and  auctioned  as  the  **  Banks  surrey  **  admissible  in  snob  ease  to 
show  that  saoh  surrey  was  intended  to  bo  aold»  and  to  thus  oontradiot 
tho  reoord  of  the  probate  court. 

InDBMOB—RiooaD  ov  Pbobatb  Salb  — Etibbhgb  to  BzpLAni.  —  Where 
there  are  conflicting  descriptions  of  the  land  aold  in  a  probate  reoord,  or 
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fthliBltiaWgiiHy  flierein,  tiie  ord«r  of  tide,  or  lh«  vfeoto  «r  ibj  pnt  rf 
IIm  reoord,  may  be  aiclod  by  ref ctmm  to  ths  ia^mitovy  of  tiio  mIiH  « 
by  oztriiuio  •vtdoaoo^  io  ocdor  io  indnitify  the  Uad  oold,  bot  ia  «b«  ab- 
moo  of  oaob  oonfliotiog  doioripliaos  or  Uteai  ombigiiil^.  oUmt  laad  tbu 
Ihal  whiob  io  oloarly  deioribod  ia  onoh  rooord  oaonot  bo  infcnftei 
iberoiii  by  extrinslo  oridonoo^  for  tbo  porpooo  of  oboviog  tiutt  it  via  m 
iMt  the  bad  intended  to  bo  oMiToyod. 

Imdk  Sonams.  —  The  wordo  '* Barks"  and  **Banka "  aro  amtber  idem  ■— oii 
■or  the  fame  name.  Parol  ovidenoe  that  Und  oooYoyod  as  being  that  of 
''Burks"  was  in  laot  that  of  ** Banka "  is  inadmwaiblo^  in  tbo  aboeoee 
of  misdeooription  or  latent  ambifiiity, 

■nDBHOO  OF  Loot  Pbobatb  IvyBMroRT. — Whore  Ibo  original  tavontofy  a 
looordedt  it  booomee  a  rooord  of  the  probate  oonrti  and  whoa  ibo  originel 
it  loet^  a  oertifiod  oopy  Is  the  beet  OTidenoe  with  whioh  to  prove  ito  oea- 
toati^  bat  parol  ovidenoe  is  not  admissible  for  that  parpooow 

■▼iDBiraa— iMTBBLoriATioKS  m  Pbobaxi  Dmpw  —IntorliaoaHnao  ia  sa 
admiaistrator's  deed  offered  ia  oridenoe  are  presamod  to  haTo  boon  aude 
before  signing  only  whoa  the  deed  aad  its  sarronnding  oiroamataaeee  sio 
free  from  easpioioas  and  if  endi  oonditions  do  not  exiel^  tbo  dood  is  as* 
admissiblo  to  oTidoaoo  withont  satiahototy  oiplaaatioa. 

■riDBiraa— >Ooiirisx80N  er  HavawBiniro  «o  Show  Mncaxa  m  Daaa.— 
Whore  the  originel  inrentory  of  an  administrator  is  loet^  lottora  written 
by  tbo  maa  who  wrote  it  are  aot  admiesible  to  show  aa  allegod 
la  the  adadalstrator'a  deed,  for  the  reaeoa  toal  tboro  ooa  bo  aa 
ioa  of  tbo  baadwritiigi 

D.  A.  iViMiii,  AU9iind§r  omd  WUiUr$f  and  M.  SwrraU^  for  ibo 

appellants. 

Jame$  A.  jETarnion,  fiir  the  appellees. 

Mabb,  J^  SeotioD  A.    This  case  was  before  this  court  here- 
tofore, and  the  opinion  then  rendered  and  adopted  by  the  en- 
preme  court  will  be  found  reported  in  6  8.  W.  Rep.  622.    The 
respective  claims  of  the  parties  in  the  suit  are  correctly  outlined 
in  the  former  opinion,  as  well  aa  the  subject-matter  of  the 
eontroTersy.    The  judgment  in  favor  of  the  present  appellant 
Collins,  who  deraigns  title  to  the  land  in  dispute  under  C.  E. 
Douglas,  administrator  de  bonis  non  of  the  estate  of  D.  O.  War- 
ren, deceased,  was  then  reversed  because  the  record  upon  the 
appeal  disclosed  no  order  of  the  court  authorising  the  admin- 
istrator to  make  the  sale.    That  was  the  sole  question  decided 
upon  the  former  appeal,  and  the  decision  was  rested  mainly 
upon  the  provisions  of  the  Bevised  Statutes.    Upon  the  last 
trial  this  defect  in  the  title  of  Mrs.  Collins  was  supplied  bv 
the  introduction  of  the  proper  decree  of  the  probate  court  and 
the  other  proceedings,  authorising  and  confirming  the  sale  of  the 
land,  as  well  as  the  deed  thereto.    These  proceedings  are  con- 
oeded  by  tiM  parties  to  be  regular  and  valid  upon  this  appeal 
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Th«  Judgment  and  yerdiot  In  the  court  below  were  rendered, 
lioweyer,  in  favor  of  appelleee  Ball,  Hutchings,  A  Co.  upon 
th«  last  trial,  and  Mrs.  Collins  and  M.  Surratt  have  appealed. 
The  trial  below  occurred  on  April  25, 18901 

The  land  in  dispute  is  ^  the  D.  0.  Warren  one-half  undi* 
Tided  interest  in  a  surrey  of  land  situated  in  McLennan  and 
Coryell  counties,  patented  to  D.  0.  and  John  W.  Warren,  as- 
signees of  Salitha  Banks,  containing  18,845,902  square  varas." 
Before  the  administration  of  Douglas,  W.  H.  Warren  had  been 
administrator  of  the  estate  of  D.  O.  Warren,  and  under  him 
both  the  appellees  and  the  appellant  Surratt  claim  title  to  the 
land.    The  deeds  of  Surratt  are  junior  to  those  under  which 
Ball,  Hntchings,  A  Co.  attempted  to  deraign  title,  and  both 
are  older  than  the  proceedings  by  which  the  land  was  con- 
Teyed  to  the  plaintiff  Collins.    In  onr  estimate  of  the  record, 
as  well  as  on  aoconnt  of  the  statements  of  counsel  who  argued 
the  case  before  ns  orally,  we  think  that  it  will  not  be  neces- 
sary to  a  proper  disposition  of  the  present  appeal  to  determine 
the  controversies  appearing  in  the  record  between  Surratt  and 
Ball,  Hntchings,  A  Co.    They  both  claim  under  the  first  pro- 
bate proceedings,  and  a  sale  in  virtue  thereof  to  John  W.  War- 
ren by  W.  H.  Warren,  as  administrator  of  the  estate  of  D.  0. 
Warren,  deceased.     If  the  legal  effect  of  these  proceedings, 
together  with  the  deed  from  W.  H.,  as  administrator,  to  John 
W*  Warren,  was  to  convey  the  land  in  dispute  to  the  latter, 
and  thus  divested  the  estate  of  the  title  to  the  land,  it  would 
fellow  that  these  proceedings  must  prevail  over  the  later  title 
of  the  plaintiff,  otherwise  her  title  should  be  recognized  as  the 
superior.    The  appellant  contends  that  the  original  proceedings 
in  the  county  comrt  of  Leon  County,  where  the  administration 
was  pending,  show  dearly  and  distinctly  that  the  land  in  con- 
troversy was  not  sold  or  conveyed  to  John  W.  Warren,  but  on 
the  contrary,  that  instead  of  the  ^*S.  Banks  survey,"  it  was  the 
^B.  Burks  survey  ** — entirely  different  land — which  was  or- 
dered to  be  sold,  and  in  fact  was  sold,  to  said  Warren,  and  that 
parol  evidence  is  not  admissible  in  such  state  of  the  record. 

To  further  illustrate  the  points  at  issue,  we  will  insert  the 
statement  made  by  appellants'  counsel  undertbe  second  assign* 
ment  of  error,  which,  as  to  matters  of  fact,  is  not  disputed, 
and  wUoh  we  find  to  be  supported  by  the  record.  It  is  as 
follows:  — 

**D.  O.  Warren  died  in  Leon  County  in  1869,  and  his  estate 
was  administered  by  his  son  W.  H.  Warren,  who  was  dul; 
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iqnP^^M  ^^^  qualified.  W.  H.  Warren  filed  an  Inwenio/rf. 
This  inyentorj  does  not  contain  any  allusion  wbateyer  to  tiie 
land  in  controTersyi  but  it  does  contain  mention  of  the  SL 
Burks  one  third  league  in  McLennan  County.  The  original 
inventory  is  shown  to  have  been  lost  or  abstracted. 

^  But  it  is  proved  by  the  clerk  of  the  court  and  one  other 
witness  (plaintiff's  attorney)  that  the  original  inventory  did 
not  oontain  the  S.  Banks  surveyi  and  that  it  was  correctly 
^x>pied  in  that  respect  upon  the  record.  A  careful  comparison 
was  made  by  these  witnesses  of  the  original  with  the  record  of 
the  same.  This  inventory  is  shown  by  a  certified  copj  takes 
while  the  original  inventory  was  in  the  office,  and  was  the 
tame  read  in  evidence  by  the  defendants  Ball,  Hatchings,  A  Ca 

^  The  report  of  sale  was  never  lost;  it  is  in  the  ofiice  yet; 
and  this  report  made  of  a  sale,  under  which  appellees  claim, 
does  not  mention  the  S.  Banks  survey,  but  it  does  mention  an 
8.  Burks  one  third  of  a  league  in  McLennan  County.  The 
only  matters  of  description  contained  in  the  report  of  sale  are, 
—  1.  The  name;  2.  The  amount  of  the  land;  8.  The  locality. 
In  neither  of  these  three  particulars  is  the  land  in  controversy 
described:  1.  The  name  is  essentially  different;  2.  The  qual- 
ity  and  character  of  the  estate  sold  is  different;  3.  The  localitj 
is  different, — about  one  half  the  land  in  controversy  is  in 
<7oryell  Countyi  and  only  one  half  in  McLennan  County. 

*' Fourteen  hundred  and  seventy-six  acres  in  McLiennan 
<]!ounty,  S.  Burks  headright,  does  not  describe  undivided  half 
of  18,846,902  square  varas  (about  8,249  acres)  in  McLennan 
and  Coryell  counties.  The  order  of  court  confirms  only  the 
aale  as  reported^  and  makes  no  allusion  or  reference  la  any 
other  paper  or  record  for  description  or  otherwise. 

^  The  defendants  were  allowed,  over  objections,  to  introduos 
evidence  to  the  effect  that  the  sale  was  advertised  of  the  Banks, 
and  not  Burks;  that  it  was  cried  and  called  the  Banks  when 
being  auctioned  off,  and  that  one  of  the  appraisers  thought  it 
was  put  on  the  appraisement  as  Banks;  that  it  was  called 
Banks  in  the  talk  at  time  of  appraisement;  but  the  deed  they 
offer  in  evidence  from  W.  H.  Warren,  administrator,  of  date 
December  1,  1870,  proved  for  record  the  13th  of  February, 
1871,  but  not  recorded  till  the  18th  of  April,  1874,  the  origi- 
nal of  which  we  herewith  present  to  the  court,  shows  that 
this  land  was  described  as  1,476  acres  S.  Burks  headright, 
situated  in  McLennan  County,  and  thereafter  interlined  and 
•changed  with  paler  ink,  whereby  Burks  is  converted  into 
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Banks,  and  OoTTaD  Oonnty  is  iraertsd,  sad  sa  '^s^  added  to 
oounty,  so  ss  to  ttsko  it  rsad  ^MoLennsa  sad  Corjell 
eountjs.'  ** 

The  original  deed  is  before  aS|  having  been  sent  np  by  order 
of  the  district  court,  and  the  appellant  correctly  describes  its 
appearance,  and  the  alterations  or  changes  in  the  terms. 

The  first  assignment  of  error  is^  that  *Hhe  court  erred  in 
admitting  the  certified  copy  of  the  inyentory  of  W.  H.  Warren^ 
administrator  of  D.  O.  Warren's  estate,. also  report  of  sale, 
order  of  sale,  and  order  of  confirmation,  because  it  nowhere 
appeared  that  the  land  in  controversy  had  been  inventoried  or 
ordered  to  be  sold,  or  reported  sold  or  confirmedf  and  said  evi- 
dence was  misleading  and  calculated  to  confuse  the  jury,  and 
was  irrelevant  and  incompetent  to  show  a  sale  of  the  land  as 
claimed  by  the  defendants,  as  fiilly  shown  by  plaintiff's  bill 
of  exceptions  on  file.'*    (Submitted  as  a  proposition.) 

The  third  and  fourth  assignments  of  error  may  be  disposed 
of  in  connection  with  the  foregoing  assignment.    They  are  as 
follows:  *^  The  court  erred  in  admitting  the  evidence  of  W.  D. 
Wood,  B.  F.  Burroughs,  and  others,  over  plaintiff's  objectioaa^ 
as  to  the  name  of  the  land  cried  at  the  sals,  or  advertised  to 
be  sold,  or  talked  about  while  making  the  appraisement,  be- 
cause such  evidence  was  irrelevant  and  incompetent  as  affecU 
ing  the  issue  of  the  ease,  and  was  calculated  to  eonfose  and 
mislead  the  jury  into  the  mistaken  notion  that  it  was  within 
their  provinoe  to  determine  the  intentions  of  the  administrator 
to  sell  the  land  in  controversy,  and  thus  dedde  if  such  intea* 
tion  existed;  they  could  thereby  infer  that  the  administrator 
so  reported,  and  that  the  court  so  intended  to  confirm  the  sals^ 
and  thus  overturn  and  disregard  the  record  of  the  court  made 
in  such  administration,  as  fdUy  showa  by  bill  of  exceptions 
on  file.''    (Treated  as  a  proposition.)    And  also^  ^in  admiW 
tfng,  over  the  plaintiff's  objections,  the  testimony  of  W.  A. 
Cassaday,  that  there  is  no  survey  of  land  ia  McLsnnaa  Coanty 
in  the  name  of  B.  Buries,"  beoaose  the  record  could  not  be 
changed  or  contradicted  by  parol,  and  the  reoords  ars  the  best 
evidence  of  what  land  was  sdd,  etc 

The  aotioa  is  one  of  trespass  to  try  title,  and  was  instituted 
by  Mrs.  Collins  on  July  8, 188S»  All  of  the  proceedings  of  the 
probate  court  which  eventuated  in  the  sale  of  the  land  to  J.  W. 
Warren  described  it  as  the  S.  Burks  or  "*  8.  Burks  headright" 
The  report  of  sale  so  described  it^  and  the  probate  court  sim- 
ply declared  that  the  report  was  *'  examined,  confirmed,  and 
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approvedy**  ete^  wlUioot  any  defoiiption  of  Um  land.  NoDeof 
the  prooeedings  refer  to  the  patenti  or  any  reoord  or  other  writp 
ing,  for  the  purpoee  of  the  identificatioa  of  the  land. 

The  power  of  the  adminiBtrator  to  ooDvej  the  land  of  an 
intestate  is  derived  from  the  ooort:  BaU  t.  CoUins^  Tex^  No?. 
1887;  5  S.  W.  Bep.  622.    He  can  oonvey  only  that  which  ths 
probate  eoort  has,  in  the  manner  prescribed  by  law,  aQtbo^ 
ised  him  to  convey.    We  do  not  doabt  that  in  a  proper  case 
the  order  of  sale  or  other  parts  of  the  record  might  be  aided 
by  reference  to  the  inventoryi  or  that  the  whole  reoard^  in 
reference  to  the  sale  or  any  part  thereof^  might  be  looked  to 
in  case  of  uncertain  or  conflicting  descriptions  of  the  land  in 
the  record,  in  order  to  identify  the  property  thereby  conveyed. 
LikewisCi  in  case  of  latent  ambiguity,  where  the  {u^ooeedinga 
refer  to  other  records,  deeds,  or  writings,  etc.,  resort  ooold  then 
be  had  to  snch  extrinsic  evidence:  HuHey  v.  Barnard^  48  Tex. 
88;  Davis  v.  TouchtUme^  45  Tex.  490;  Lindsay  v.  Jajfray,  65 
Tex.  642.    Bat  in  the  present  instance  theee  rules  do  not  ap- 
ply.   Here  is  neither  a  latent  nor  a  patent  ambigoity.    There 
is  a  total  misdescription  of  the  land  in  dispute;  and  other  die* 
tinct  land,  so  far  as  the  reoord  of  the  proceedings  diwclofte,  ia 
plainly  described.    In  such  case  we  can  only  arrive  at  what 
the  court  intended  by  what  the  court  did,  as  manifested  by  its 
own  records.    To  give  effect  to  a  supposed  intention  of  the 
court,  wholly  unexpressed  in  any  of  the  proceeding^  would  be 
not  only  to  contradict  the  records,  but  in  effect  to  pass  the  title 
to  the  land  by  parol.    Other  land  than  than  which  is  clearly 
described  in  the  proceedings  cannot  be  ingrafted  into  these 
records  for  the  purpose  of  showing  that  it  was  in  fact  the  land 
intended  to  be  sold:  Watts  v.  Howard,  77  Tex.  71.    The  pro- 
ceedings in  the  probate  court  were  therefi^e  irrelevant^  and 
did  not  support  the  deed  of  the  administrator  to  John  W.  War- 
ren, because  they  do  not  describe  the  land  in  controversy  at 
all,  or  anywhere,  unless  ^  Burks  '*  and  '*  Banks*'  are  the  same 
name.    They  plainly  are  not^  neither  are  they  idem  sonans  any 
more  than  ^'Burkhead"  and  ''Bankhead":  Anthony  y.  Taylor^ 
68  Tex.  405.    But  the  appellee  contends  that  as  the  original 
inventory  has  been  '*  lost  or  abstracted,"  parol  evidence  should 
be  admitted  to  prove  the  contents  of  the  originaL    He  intro- 
duced a  certified  copy,  from  the  minutes  of  the  probate  courts 
of  the  inventory,  which  was  duly  certified  to  by  the  derk  as 
**  a  true  and  correct  copy,"  etc.,  on  the  twentynBCventh  day  of 
November,  1882.    This  copy,  like  all  of  the  proceedings,  as 
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well  as  the  testimony  of  the  clerk  ss  to  the  oontents  of  tht 
original,  describes  the  land  as  BarkS|  not  Banks.  The  appellee 
offered  no  ^  examined  copy  *'  of  the  original  inventory,  even  if 
that  would  hare  been  admissible,  which,  however,  we  are  not 
jrequired  to  decide:  LanUr  y.  Perrymatif  69  Tex.  lOi. 

The  inventory  of  the  property  of  the  estate  of  a  decedent  it 
required  by  law  to  be  recorded  in  the  minutes  of  the  probate 
court,  and  when  so  recorded  becomes  a  record  of  the  court: 
Bev.  Stats.,  arts.  1795, 1799, 191&  The  manifest  purpose  of 
the  law  in  requiring  a  record  to  be  made  of  this  or  other  pr<^ 
oeedings  in  the  county  court  in  reference  to  an  estate  is  to 
preserve  in  a  permanent  form  evidence  of  the  originals,  in 
case  they  should  be  lost  or  destroyed.  Certified  copies  of  such 
records  are  admissible  under  the  statute,  ^  where  the  records 
themselves  would  be  admissible  **:  Bev.  Stats.,  art  2262.  Cer- 
tainly, therefore,  when  the  original  document  is  lost,  the  rec- 
ord or  a  copy  therefrom  would  be  the  next  best  evidence  of  the 
oontents  of  the  original,  and  the  best  evidence  of  which  the 
case  is  susceptible  ought  always  to  be  offered,  to  the  exclu- 
sion of  all  other  of  a  weaker  and  less  certain  character:  IPil- 
UafM  V.  DaviB,  66  Tex.  250;  AUen  y.  Read,  66  Tex.  19. 

If  the  original  could  be  produced,  and  was  found  to  conflioi 
with  the  record  as  made  by  the  derk,  it  would,  perhaps,  con* 
irol,  and  could  be  used  to  correct  any  clerical  mistakes  made 
in  recording  it;  but  to  allow  such  corrections  or  contradictions 
of  the  record  to  be  made  by  the  mouths  of  witnesses  would 
contravene  many  well-settled  rules  of  evidence.  The  law  does 
not  contemplate  that  the  intention  or  proceedings  of  a  court  of 
record,  or  the  evidence  of  title  to  land  derived  through  a  ju« 
dicial  sale,  shall  be  hidden  in  the  minds  of  men,  or  depend 
solely  upon  their  fallible  memories.  In  an  opinion  delivered 
by  this  court,  and  adopted  by  the  supreme  court,  it  was  held 
that  where  the  original  inventory  was  lost,  a  certified  copy 
from  the  record  was  the  best  evidence  of  its  contents,  and  that 
parol  evidence  was  not  admissible.  This  was  a  determination 
of  the  precise  point  in  hand,  and  adversely  to  appellees:  iZo6- 
irU  V.  Connelieef  71  Tex.  11.  We  have  only  gone  into  this 
subject  because  counsel  have  discussed  it  as  if  it  were  still  an 
open  question  so  far  as  the  exact  point  is  concerned. 

We  conclude  that  the  court  erred,  for  the  reasons  already 
given,  in  admitting  in  evidence  the  proceedings  of  the  probate 
court  mentioned  in  the  first  assignment  of  error,  and  in  not 
excluding  the  testimony  of  ''  W.  D.  Wood,  B.  F.  Burroughs, 


tmi  •therii'*  fta.  For  riaiiUr  leMoni,  tiw  •iddenoo  of  W.  A. 
OaaMidaji  befoTO  adverted  to^  was  JnadmiiRiMe  ib  thia  cmh 
Proof  that  thevs  waa  ao  aurroy  in  the  nama  of  S.  Boxka  k 
MoLennan  Coantj  did  not  show  that  tho  8.  Baaka  mxrwej  hai 
been  Bold,  in  the  faoe  of  the  records  of  the  probate  ooori  totks 
eontrary. 

The  fourteenth  assignment  of  error  is  to  the  effect  that  **  ths 
eourt  erred  in  admitting,  over  objections  of  plaintifi^  the  dead 
of  W.  H.  Warren,  administratori  te  John  W.  Warrooy  beeaoBs 
of  interlineations  and  material  changes/'  etc  Wo  ha?e  at 
ready  stated  the  appearance  of  the  deed  and  the  interlinoatioBa 
The  appellant  contends  for  the  following  propoaitioii  of  lav 
ander  this  assignment,  via.:  ^  The  rule  that  interlineatiooa  ia 
a  deed  offered  in  evidence  are  presamed  to  hava  been  mads 
before  signing  does  not  apply  except  when  the  dood  and  ifi 
aurrounding  circumstances  are  free  from  aoapieioD;  and  if 
such  conditions  do  not  exist,  the  deed  cannot  be  adnuttsi 
without  satisfactory  explanation.*' 

We  think  that  this  ia  a  correct  statement  of  the  law  ondar 
the  Cetcta  of  thia  caae,  and  in  view  of  the  conflict  in  tbo  tenna 
of  the  deed  aa  altered,  with  the  description  of  the  land  aa  givsa 
in  the  probate  record  and  proceedings.  Without  ozplanataon 
of  the  changes  in  the  terms  of  the  deed,  it  ooght  to  have  beaa 
oxcladed:  Park  v.  Oleter,  28  Tex.  470;  DMsat  v.  .filmitMr,  70 
Tex.  406;  JIarpar  v.  Btrwd,  41  Tex.  872. 

The  plaintiff's  counsel  asked  the  fidlowing  inatraetioaa  to 
the  jury,  among  others,  via.:  — 

*'  1.  That  the  record  shown  by  the  0.  B.  Dooglaa  adminl^ 
tration  entitled  plaintiff  to  reoover,  and  that  the  record  of  ths 
W.  H.  Warren  administration  fidled  to  show  title  to  havs 
passed  to  appellees. 

^  8.  That  by  the  uncontradicted  evidence  of  tbo  eaas^  the 
administrator,  W.  H.  Warren,  reported  the  sale  of  the  S.  Burks 
aurvey,  and  the  probate  court  of  Leon  Oounty  confirmed  the 
aale  aa  reported,  and  in  no  other  way,  aa  ahown  by  the  esrti* 
fied  copy  of  the  decree;  therefore  no  title  passed  of  the  Balitha 
Banks  survey,  and  the  land  remained  a  part  of  the  D.  O.  War* 
ren  estate,  and  that  the  probate  proceedings  of  the  sale  by  OL 
E.  Douglas,  being  in  allrespecteregulari  had  theeffeet  to  paai 
the  title  to  plaintiff. 

**  These  chargea  were  all  refused.    The  0.  B.  Doug^  aA» 
ministration  is  shown  to  be  complete  in  every  reapeot." 

The  plaintiff  assigns  as  error  the  action  of  the  eourt  in  n^ 
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to  allow  thtM  eksfgii.  Wo  ilifaik  tkat  tliij  Mg^t  to 
lto^»  boeaghBML  It  wm  tho  dat j  of  the  oooii  to  oonfime  toe 
liooorda  and  prooeedingp  of  ibo  probato  ooiurt  whioh  haTo  been 
iAVrodwod  in  ovidoao^  and  to  doolaio  thoir  logal  offeot  to  fho 

The  offeet  in  law  of  too  piooeadingi  in  too  prolMito  oowt  of 
lieon  County,  under  which  Ball,  Hutchings,  A  Co.  claim,  waa, 
aa  wo  have  already  held,  to  convey  (if  anything)  the  8.  Bnrka 
8iur¥oj,  whioh  ia  not  the  land  in  controversy.    The  parol  testi- 
mony offered  by  appelleee,  aa  wo  have  also  aeon,  oonld  not 
ohange  this  result,  nor  alter  nor  contradict  the  records  and 
proceedings  in  the  probate  court    The  appellees,  therefore,  in 
legal  oontemplation,  were  left  to  depend  entirely  upon  the  ad* 
miniatrator's  deed  in  support  of  the  sale  to  John  W.  Warren. 
The  deed  became  as  a  conveyance  insufficient  and  void  for  want 
of  power  in  the  administrator  to  convey  land  not  ordered  to  be 
aold  or  conveyed  by  the  probate  court,  and  the  sale  of  which 
bad  not  been  confirmed  by  toat  court    This  stote  of  toe  case 
entitled  appellant  Collins  to  an  instruotion  to  toe  jury  to  find 
a  verdict  in  her  fkvor. 

Other  matters  in  the  rulings  of  the  court  below  complained 
of  aa  error  by  the  plaintiff's  counsel  will  not  likely  occur  again 
upon  anotoer  trial. 

The  appellees  present  a  oross-assignment  of  error  to  toe  ex* 
elusion  of  certain  letters  written  by  one  Barnes,  deceased,  who 
it  is  claimed  wrote  the  original  inventory,  in  order  by  compar* 
ison  to  show  that  the  name  was  really  written  Burks,  as  toe 
writer  was  in  the  habit  of  making  an  *'  a"  like  ^^u"  and  an  ''n^ 
Hke  *'  r."  As  the  original  inventory  was  not  produced,  toere 
could  be  no  comparison  of  the  handwritings,  etc.  The  court 
correctly  excluded  this  testimony  for  this  reason,  and  for  otoer 
reasons  already  given  under  the  third  and  fourto  assignments. 
We  think  that  on  account  of  toe  errors  before  indicated  the 
judgment  should  be  reversed  and  toe  cause  remanded. 

BnoonoH  Balis.  —  A  fatally  defaoliTo  deseriptioii  in  a  nle  on  azeeiitloB 
iunofe  be  helped  oafe  Vy  •videnee  of  facta  tending  to  prove  what  property  the 
dfioer probably  intendod  to advertiBe  and aeUi  Hmrrkkr.  MorHU,  91  Minn, 
9S0;  6  Am.  St.  Rep.  S4U  See  alMnotea  to  Bqfintmr.  AnAoHff,  76  Am.  Deow 
701,  and  Dt  Sepuheda  r.  Bought  6  Am.  St  fiep^  45fi. 

Paboii  SvmBscSfe  whsii  AdmissibIiB  to  ozplaia  an  ambigol^,  lalant  or 
fatMtt  8k9r$  T.  Jliff«%  SO  Qa.  OS;  IS  Am.  St.  Bep.  SI0^  and  neta.  Aeoord* 
leg  to  the  more  nanal  fn\%  tho  adnuatiMUty  of  eaoh  ovldensa  is  aenaned  is 
6MM  el  Utent  amUgnilyt  Hmuim  v.  Mr$mnt  78  Ge.  ISli  0  Am  fltb  Bav^ 
252»Mid 


] 
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BnimraBi  ^TkinoBm  ov  ▲  RwxiBSflf  apiolwtooovliiataiHlbtew 
■eoondwy  erid^noe  only  vp<m  proof  of  Iom  or  deotmetioo  of  original 
JD4M00MftT.foitetf,88HiM.476|77AiB.I>oau661,oiidnotak    Bot 
o(  iho  inoonTOiiioQOO  whioh  woold  raooll  from  tho  froqnont  fooMivol  of 
loin  paUUo  dooamoati.  proruion  hoo  boon  almoot  miiTonallj  mndo  bj 
oto  for  iho  odmioiion  of  oortiilod  oopiflo  of  oooh  doonmonti  no 
oridoBOo:  Ooom  r.  Reneek^  11  Tez.  184;  00  Am.  Doo.  SIO^  oad 
%  oortiilod  eopy  from  the  gonorol  Isnd-oAoo  of  o  groat  of  load  It 
title:  Yam  SkkU  ▼.  OaUeU,  76  Tez.  401.    So  a  oopj  of  a  pateat  of 
issued  by  tho  United  Statee,  may  bo  oertilied  by  tbo  *' noting  oomi 
of  tho  general  land-offioe^  and  onoh  ovtiiiod  oopy  b  admiwiMo  ia  ori 
withoot  prodndng  or  aooonnting  for  tho  originalx  ifosf  t.  Ooodwim^  88  AIil 
S90.    The  record  of  tho  ▼ariooo  popen  filed  ia  tim  oooroo  of  Jadiolal 
oeedings  ia  oompetent  oridoaoo  whoa  tho  original  iUeo  oro  losts  (hok  r. 
iiMm,  86  Mich.  S66.    Oertifled  0(^iei^  ia  tho  oaoio  whoro  th^  am  admiarihl% 
are  not  oompetent  oridonoe^  anlom  tho  original  if  prodnood,  woald  ho  ooi^ 
potent:  Danohm  r.  WkUne^^  1S3  H.  Y.  179. 

Mattbbs  or  RsooBD  cannot  bo  prorod  by  parol  orideaoo:  8Mi  ▼• 
or<y,  106  Mo.  182. 

Wmnn  av  ImwKLnmkram  ArraAna^  and  there  k  ao  oridoaoo  to 
when  it  was  made^  it  will  bo  preenmod  to  hoTO  boon  amdo  before  tiioozoontioat 
Leiekm-  t.  Baie$,  6  J.  J.  Manh.  624;  tt  Am.  Deo.  02  (oeo  opinion  p.  Oi)» 
and  note.  To  aroid  a  deed  having  an  interlineation  or  orasnre  apparent  oa 
its  faoo,  tho  alteration  moot  bo  ihown  to  hoTO  boon  made  nader  eiroamotaaooa 
that  tho  law  doeo  not  warrants  Siewari  ▼.  PraUm^  1  Ha.  10;  44  Abl  Dook 
621,  and  note.  So  in  Wilmmr.  Hoichiki,  81  Mioh.  17^  it  wao  hold  fliaft 
where  no  snspioion  is  raioed  by  an  iaapootion  of  altoratioas  appareat  oa  tko 
face  of  a  deed,  they  oro  preenmod  to  have  been  made  before  its  oxoontioa. 
Other  cases  hold  that  the  premmption  ht  against  tho  Talidity  of  a  deed  wilfc 
any  material  olteration  on  its  ffsoe:  Pipe$  t.  Aorcln^,  0  La.  Ann.  162$  81 
Am.  Deo.  202.    To  tho  same  oileot  Is  Bhmpklm  ▼•  IfimbDr,  21  Or.  S81. 

CoMPARnov  or  HAKDWumra.  — Tbo  proof  of  tho  goaviaoaom  of  a  pap« 
by  comparison  of  handwriting  ia  diienssod  ia  Tnmk  t.  Bromm^  4S  Pik  81  8| 
82  Am.  Dec.  640;  8taU  t.  Tk€mp9om^  60  Mo.  194}  6  Am.  St  Bop.  17S|  Wf^ 
oon  T.  Van  Leer^  127  Pa.  St  S71;  14  Am.  St.  R^  664^  aad  aoto^  8oo 
aoto  to  Fuller  ▼•  Ao^  9  Am.  St  Bop.  29. 


MaTCLN  V.  SUPBBMB  LoDGB  OF  KxiOHTS  OF  HoiTOS. 

IBTnzAfl,  lOLl 
Ijrm  IirsuRAiroB— BmrBiir  Soonrr— IimiATioir  VaanoART  to 
smr  AND  BavBfiT  Pbivilvqis.  —Where  it  appean  from  tiio 
tion  and  by-laws  of  a  secret  order  or  benefit  oooioty  which 
life  of  its  members  that  initiation  ia  indisponsablo  to  momborriupb  aad 
that  it  is  only  npon  tho  death  of  a  member  that  hia  bonofioiary  ia  oatitlod 
to  receive  his  insurance^  the  facts  that  a  per«on*s  applioatioa  for  awmlMr* 
ship  has  been  accepted,  and  his  "  propositiaa  fee  "  paid,  will  not  entitto 
his  beneficiary  to  any  insnrance  in  the  OTont  ol  hia  doath  bdoro  ho 
been  initiated  as  a  member  of  the  society. 
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I^nra  Iksubanoi— Bnrnn  AnooAnnm— Rioulatiov  Makxha  Ivim- 
noH  NwBBSABT  TO  MmvnMHiP.  —A  by-Uw  of  a  sMMfe  order  or  «■•• 
•Utioa  which  insurw  tho  liroo  ol  itt  momben,  making  initiatioa  naooa* 
■ary  to  memberBhip  and  the  •njoymento  of  tho  boneflt  attaching  thereto^ 
li  reasonable^  and  coloulated  to  promote  the  objeote  and  welfare  of  tho 
order  or  aaeooiation,  and  is  not  void  ae  being  nnreaionable^  or  opposed  to 
law  or  pnblic  policy. 

CharU$  0.  Lfiverett^  for  the  appellant 

CoLLABD,  J.,  Section  A.  This  roit  was  brongM  bj  Lnej 
Matkin,  widow  of  W.  T.  Makin,  against  the  Supreme  Lodge  of 
the  Knights  of  Honor,  for  two  thousand  dollars  insurance.  It 
is  claimed  by  appellant  that  W.  T.  Matkin  at  the  time  of  his 
death  was  a  full-rate  member  of  the  BellYiew  subordinate 
lodge  No.  1968|  and  that  as  such  his  wife  is  entitled  as  his 
beneficiary  to  the  amount  sued  for,  the  constitution  of  the 
order  providing  that  upon  the  death  of  every  full-rate  member 
the  supreme  lodge  shall  pay  to  the  beneficiary  two  thousand 
dollars. 

Defendant  claims  that  Matkin  was  not  a  member  of  the 
order,  having  died  before  he  was  initiated. 

He  made  bis  application  for  membership  in  the  Bellview 
subordinate  lodge  on  April  19, 1888.  On  May  10th,  in  accord* 
ance  with  the  regulations  of  the  order,  he  was  examined  by 
the  lodge  medical  examiner  and  recommended  to  member* 
ship,  and  on  May  14th  the  state  medical  examiner  approved 
the  examination.  The  lodge  donated  to  him  the  proposition 
fee,  or  fee  required  to  be  paid  for  entertaining  his  application* 
The  fee  was  the  property  of  the  subordinate  lodge,  and  they 
could  donate  it  All  forms  were  complied  with,  and  on  June 
7th  he  was  duly  balloted  for  and  elected,  by  the  lodge  to  mem- 
bership. After  such  election  the  laws  require  the  reporter  of 
the  lodge,  within  seven  days  thereafter,  to  notify  the  applicant 
of  his  election,  and  should  the  applicant  fail  to  present  him* 
self  for  initiation  within  four  stated  meetings  of  the  lodge 
after  notification  (unless  by  sickness  or  other  unavoidable  oo> 
eurrence),  the  applicant  forfeits  his  proposition  fee  and  election^ 
Matkin  was  sick  when  elected,  and  died  on  the  9th  of  June, 
1888,  two  days  after  his  election.  He  never  presented  himself 
for  initiation;  he  had  offered  to  pay  the  one  dollar  fee  for  his 
benefit  certificate  from  the  supreme  lodge,  but  the  certificate, 
under  the  constitution,  was  to  be  issued  on  application  of  the 
subordinate  lodge  to  the  supreme  lodge,  after  the  applicant 
had  received  the  degree. 
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Th«  appBeatiiMi  for  membavtUp  to  iha  subordinate  lod^a^ 
ai  mada  by  Hatkin,  amcmg  other  stipalatioDS,  binds  the  appH* 
eant  to  obey  and  oomply  with  the  oonstitatton  and  laws  of  ihm 
order.  It  also  contains  ihe  following  clause:  **  I  farther  agre» 
and  contract  that  the  payment  of  the  proposition  foeiy  or  the 
entertaining  of  this  application,  unless  I  am  duly  eleoted  and 
initiated  according  to  the  ritual  and  laws  of  the  order,  doeis 
not  and  shall  not  constitute  membership,  or  give  me  any  of  the 
rights  of  a  member.**  The  court  below,  trying  the  case  with- 
out a  jury,  decided  that  as  deceased  was  never  initiated  ha  warn 
not  a  member  of  the  order,  and  that  without  having  attained 
membership  his  widow  designated  as  his  beneficiary  ooold  not 
recover,  and  judgment  was  entered  accordingly. 

She  has  appealed,  and  asks  that  the  judgment  be  reveiwdy 
because  the  evidence  shows  that  the  contract  was  complete; 
that  the  deceased  was  in  legal  contemplation  a  member  of  tbo 
evder;  that  it  was  not  shown  that  initiation  was  a  reaaonable 
requirement  and  a  necessary  part  of  the  contract;  that  the 
fight  to  membership  was  not  shown  to  depend  upon  a  oer- 
emony  of  initiation;  and  because  the  court  erred  in  ito  con* 
elusion  of  law,  because  the  terms  of  the  contract  had  been 
fhlly  agreed  upen  independent  of  the  act  of  initiation,  the 
deceased  having  been  duly  elected  a  member  of  the  lodge. 

There  is  really  but  one  question  in  the  case:  Was  Matkin 
an  insured  member  of  the  order?  Or,  steted  differently,  waa 
the  eontraot  of  insurance  complete  and  binding  on  the  defend* 
antT  Appellant's  brief  cites  us  to  several  cases  as  favoring 
the  afiSrmative  of  these  propositions,  as  follows:  Kentucky  MuL 
Ins,  Otk  V.  JenkSf  5  Ind.  96,  where  there  was  an  application 
fbr  life  insurance,  accepted  by  the  company  and  policy  issued 
October  8,  I860,  which  was  sent  to  the  agent  and  received  by 
bim  October  6,  1860.  The  insured  had  token  sick  on  tho 
S9th  of  September,  and  lingered  until  October  4,  when  bo 
died.  The  agent  returned  the  policy  to  the  company.  Tho 
company  had  accepted  first  premium  in  advertising  in  appli- 
cant's newspaper  for  six  months.  It  was  held  that  the  con* 
tract  was  completo  at  least  on  October  2,  when  it  was  approved 
and  the  poUoj  mailed  to  the  agent  In  another  ease  dted,  it 
was  held  that  where  the  terms  of  fire  insurance  are  aceeptadt 
but  the  policy  is  not  issued  as  it  should  have  been,  becanae  tho 
day  on  which  it  was  to  issue  was  a  legal  holiday,  the  agrso* 
ment  to  issue  the  policy  was  binding:  Ooaiaismal  sis.  /ns.  Osti. 
Y.  UfUan  MuL  In$.  Co.,  19  How.  818. 
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Whare  tb«  iermm  of  intoranM  againsi  loM  by  fire  were  made 
known  by  lettat  of  the  oompaay  and  accepted  by  the  insured, 
ik  was  held  that  the  contract  waa  complete  when  he  placed  the 
letter  of  acceptance  in  the  poetpofficeii  the  hoaee  having  burned 
down  while  the  letter  was  in  progrese  by  mail:  Tayloe  v.  Mer^ 
ehonCa'  Fir$  In$.  Oo*^  9  How.  890.  The  tranemisaion  of  a  check 
bj  mail  was  held  to  be  sufficient  paymenti  the  agent  having 
•o  inatrocted  the  applicant* 

Where  the  premium  was  sent  with  a  proposal  fiir  insurance, 
with  an  understanding  that  if  the  company  refused  to  accept 
the  premium  was  to  be  returned,  and  the  proposal  was  ac* 
oepted  and  policy  sent  to  the  agent  to  be  executed  by  him, 
which  he  did,  but  refused  to  deliver,  the  insured  being  sick 
al  the  time  and  dying  soon  after,  the  refusal  based  upon  pri* 
Tate  instructions  from  the  c<Hnpany,  it  was  held  that  the  con* 
tract  and  acceptance  were  unqualified,  and  could  not  be  limited 
by  such  instructions:  Fried  y.  Rofol  Ins.  Oo.^  47  Barb.  127. 

These  cases  establish  a  fiuniliar  doctrine,  and  many  mate 
might  be  cited  in  support  of  it|  but  they  are  not  aj^licable  to 
the  facts  of  the  caae  before  us. 

Appellant  relbrs  us  to  the  case  of  Sehunek  v.  Oegemeiiiger 
€U.  F<md,  i4  Wis.  870.  The  deceased  member  of  a  subordi« 
nate  lodge  had  paid  all  dues  to  the  same,  and  upon  his  death 
the  supreme  lodge  refused  to  pay  the  insurancci  because  the 
aobordinate  lodge  had  failed  to  forward  the  same  to  the  su* 
preme  lodge  as  required.  It  was  held  that  there  was  no  for> 
foiture,  the  deceased  being  in  good  standing  with  the  lodge  at 
the  time  of  his  death. 

In  the  case  before  us  we  have  to  deal  with  entirely  different 
questions.  We  do  not  think  that  Matkin  had  acquired  any 
xighta  of  membership  in  the  lodge  to  which  he  applied,  be* 
cause  he  had  never  become  a  member;  he  had  nothing  to  for* 
foit  He  had  only  acquired  the  right  to  become  a  member  by 
initiation.  It  is  dear  from  ths  constitution  and  by-laws  of 
the  order  of  the  Knights  of  Honor  offered  in  evidence  that 
initiation  was  indispensable  to  membership*  and  without  it  he 
had  no  contract  binding  the  defendant  to  allow  him  to  par- 
ticipate in  its  benefit  fund  or  to  exercise  other  privileges  of  a 
member.  His  election  to  membership  did  not  confer  upon 
him  such  rights.  He  was  required  by  section  6  of  article  6 
of  the  by-laws  to  present  himself  to  receive  the  degree  within 
six  weeks  from  the  time  of  his  election,  and  upon  failure  to 
do  so^  upon  objection  being  made  to  his  subsequent  initiation! 


m  MatkHi  ••  SuPBxiai  Lqdgb  K.  ov  H»        [T. 

A  new  ballot  was  to  be  ordered.  By  eeotkm  1  of  article  7  d 
the  by-lawe,  the  payment  of  dues  is  made  to  oommenoe  with 
the  date  of  receiving  the  degree.  It  was  only  upon  the  deatk 
of  "a  member  who  has  attained  the  degree  of  the  sabordinato 
lodge ''  that  the  sapreme  lodge  could  order  payment  to  tfas 
beneficiary.  This  is  shown  by  the  constituiioQy  article  7,  se^ 
tion  7,  and  article  8,  section  4. 

The  objects  of  this  order,  as  stoted  in  the  oonstitution,  ara 
not  merely  to  establish  a  fund  for  purposes  of  insurance  ef 
members  **who  have  complied  with  all  its  lawful  reqnii^ 
ments,"  as  stated  in  article  l,  section  4,  of  the  constitution,  bat 
as  also  declared  in  the  same  article  and  section,  "  to  unite  t» 
ternally  all  acceptoble  white  men  of  every  profession,  busineni 
and  occupation,''  and  ''to  give  all  possible  moral  and  material 
aid  in  ite  power  to  ito  members  and  those  depending  en  its 
members,  by  holding  moral,  instructive,  and  scientific  lecturea^ 
by  encouraging  each  other  in  other  business,  and  by  assisting 
each  other  in  obtaining  employment"    With  these  and  otbor 
beneficial  objecto  in  view,  it  is  not  difficult  to  see  why  then 
should  be  a  regular  initiation  into  the  order,  and  why  mem- 
bers only  can  participate  in  ito  benefite;  that  the  ceremony  of 
initiation  is  secret  does  not  affect  it;  it  is  doubtless  intended  to 
bind  the  members  to  a  performance  of  their  duties  in  respect 
to  the  objecte  to  be  accomplished.    We  could  not  say  that  it 
is  a  useless  and  unreasonable  requirement    The  affiliation  is 
close  and  confidential,  for  good  purposes  so  fieir  as  can  be  seen 
from  the  testimony.    Were  the  ceremonies  open  they  could  not 
be  said  to  be  unreasonable;  because  they  are  secret  does  not 
make  them  sa    The  entire  system,  ito  existence  and  object 
are  based  upon  initiation.    We  think  there  can  be  no  menih 
bership  without  it|  and  no  benefit,  pecuniary  or  otherwisob 
without  it 

Matkin  specially  contradicted  in  his  application  for  mem- 
bership, with  reference  to  initiation,  that  the  payment  of  the 
^  proposition  fee  "  should  not  entitle  him  to  any  benefit,  or  con- 
stitute him  a  member,  unless  he  was  duly  **  initiated  acoordiDg 
to  the  ritual  and  laws  of  the  order.''  We  have  not  been  dlsd 
to  any  case  like  the  one  before  us,  and  we  have  not  been  able 
to  find  any.  There  are  many  cases  where  the  courto  have 
interfered  with  the  rulings  of  such  organizations,  declaring 
what  was  a  reasonable  or  unreasonable  regulation,  but  none 
that  we  are  aware  of  directly  in  point  For  instonce,  where 
an  association  enforced  a  by-law  making  it  an  offense  for  one 
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[neinb€r  to  ^viliiy*  another,  expelling  the  member,  ^the 
Bourt  reinstated  the  member  upon  the  ground  that  Buch  a  law 
was  not  necessary  for  the  good  government  and  support  of  the 
corporation  ":  ComrMmtoealth  v.  St,  Patrick  Ben.  Soe.^  2  Binney, 
448;  4  Am.  Deo.  453.  A  by-law  imposing  excessive  dues  was 
lield  to  be  invalid:  Pulfard  v.  Fire  DeparttMnt  of  Detroit^  81 
Mich.  458;  Hibei'nia  Fire  Engine  Co.  v.  CommonwecUthf  98  Pa. 
St.  264.  In  the  last  case  oited  it  is  held  that  the  court  will  not 
interfere  unless  the  unreasonableness  shall  be  clearly  shown: 
See  the  above  and  other  cases  in  2  Am.  A  Bng.  Bncy.  of  Law, 
173,  and  note  & 

The  stipulation  in  Matkin's  contract,  and  in  the  laws  of  the 
order  making  initiation  necessary  to  membership  and  the 
enjoyments  of  the  benefits  attaching  thereto,  is  not  against  law 
or  public  policy,  unreasonable,  nor  opposed  to  the  good  govern- 
ment and  objects  of  the  society.  On  the  contrary,  it  is  reason* 
able,  and  calculated  to  promote  the  objects  and  welfare  of  the 
order. 

We  conclude  that  there  was  no  error  in  the  conclusions  and 
judgment  of  the  lower  court  in  so  holding,  and  that  the  judg- 
ment should  be  affirmed.       

BnrxriT  Assockatiors--  BmDnra  Bmor  of  Bt-laws.  -*  Th«  deoision  of 
the  tribunaU  of  a  benefit  Mtooiatioii  upon  the  righto  of  penoiie  presentiiig 
death  elaime  may  be  made  final  by  ito  law%  and  if  to  made^  in  the  abeenoe  ef 
proof  that  the  aaeooiation  acted  frandnlently  or  oontrary  to  looh  lawi,  the 
eoorto  will  not  interfere  t  Oa^fMd  v.  OretU  Camp  da,  87  Mich.  026;  ^4.An^ 
81  Rep.  186,  and  naU.  See  extended  note  to  Banken*  etc*  Am'm  T.  8ia^ 
19  Am.  St  Rep.  78L 


Gulf,  Colorado,  and  Santa  Fb  Railway  Com* 

pant  v.  loonib. 

CBTBxAa»  nail 

TiLiQiurB  OoMPAinii— DsLAT  D  Dkutbet  ev  Tblwbah— SnCBAIi 
Damaois.  — To  aathoriM  a  reooTory  of  epeeial  damagee  for  dehiy  in  the 
deliyery  of  a  mesiage,  the  tolegraph  company  mnat  haTo  bad  notiei^ 
eltiier  from  the  ftoe  of  the  mewage  or  otherwiec^  at  the  time  ef  reoeiTiag 
ll^  of  the  eironmstancee  ont  of  which  epeeial  damages  might  ariee. 

XiBMBAPB  Ck^MPAimu  — Dilat  III  DxLiTBaT  ov  TxLMBAM— MiAsvaa 
ev  Dam Aon.  —  In  an  action  by  a  bnilding  contractor  againct  a  tolegraph 
eompany  for  ito  negligent  delay  in  deliv^ering  a  menage  cent  by  him  re* 
qneBting  the  forwarding  of  plans  and  tpeoificationsy  with  notice  to  the 
company  that  they  were  wanted  to  aid  him  in  buying  bnilding  matorial, 
the  meadure  of  damages  is  the  amoant  paid  for  the  telegram,  the  Talne 
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of  tfaM  Itrtk  wd  Mipanai  iMMtd  ^  lb*  Mij.  m4  Mqr  tAiiM^ki  •• 
price  of  oMlma  within  mill  tiiMM  ty  ttt  Mt  al  wmmmtit^  Wigmm 
the  oontnetor  ooold  hvf  had  tiM  fUai  aad  igtriflwitioM  fwiidid  ti 
him  af tar  dUooTMing  tiM  d«Uj« 


/•  ;(r.  2Vrry,  for  tbe  appeUani 

JBT.  8»  Lumphif^  fi>r  the  appellee. 

Oabbbtt,  p.  jr.,  Section  B.  P.  J.  Loonle  bioughi  thta  idt 
against  the  Gulf^  Colorado^  and  Santa  Fd  Railway  Company 
and  Western  Union  Telegraph  Company  to  reooyer  damagee 
for  negligent  delay  in  the  delivery  of  a  telegram.  The  case 
was  tried  by  a  jury,  and  after  dismissal  as  to  the  Western 
Union  Telegraph  Company,  a  verdiot  was  rendered  in  favor 
of  the  plaintiff  as  follows: — 

^  We,  the  jury,  find  for  plaintiff  against  the  Oolf^  Colorado^ 
and  Santa  Fd  Railway  Company  the  following  amountSi  la 
wit: — 

Amount  paid  for  telegram •    •    •    •      10  7S 

Number  of  days  lost,  seven,  at  $20  per  day  •  •  •  140  00 
Amount  of  expenses  and  railway  fare  •  •  «  •  •  S5  00 
Extra  costs  paid  for  materal 860  00 

Total 1646  76« 

Upon  which  verdict  judgment  was  entered*  Defendant 
moved  for  a  new  trial,  and  moii<m  was  ovenrolsd,  and  ease 
has  been  properly  appealed. 

Plaintiff  was  at  the  time  the  eause  of  action  arose  oontnetor 
for  the  building  of  the  Bosque  County  court-house,  in  aocord- 
ance  with  certain  plans  and  specifications.  About  July  It 
1886,  he  started  to  Chicago  to  contract  for  certain  material  to 
be  used  in  the  construction  of  said  court-house.  At  the  time 
he  had  a  number  of  men  in  his  employment,  and  the  hooae 
was  in  the  course  of  construction.  He  left  his  brother,  James 
Loonie,  in  charge  of  the  building,  but  before  he  left  for  Chicago 
he  told  W.  D.  Mathis,  the  local  agent  and  telegraph  <q;Mralor 
in  defendant's  oflSoe  at  Meridian,  that  he  was  going  nortli  to 
get  the  material  to  finish  the  court-house;  that  he  had  left  his 
brother,  James  Loonie,  in  charge  of  the  work  and  the  plans  and 
specifications  of  the  court-house;  that  he  would  need  the  plane 
and  specifications  for  the  manufacturers  to  see,  in  order  tiHit 
they  could  make  the  required  material;  that  he  would  tol^ 
graph  back  to  his  brother  James  Loonie  for  them;  and  thai 
he  (Mathis)  must  deliver  all  telegrams  to  James  Loooio  la 
plaintiff 's  absence.    Plaintiff  telegraphed  #i»  nmto  as  foUow: — 


!«▼•  lt9L]      0919  sxa  E't  Oq^  «.  LoMia  tn 

*  To  Jamis  Loovn,  Meridian,  Boeqoe  Cbanty,  Texas. 

^*  Send  me  by  ezpreee  to  Palmer  Hbue,  OhicagOi  front  ele* 
ration,  plans,  and  entire  epeoifieationi*    All  welL 

«  P.  J.  Loowi.'' 

Thie  telegram  was  delivered  to  the  operator  in  charge  of 

the  Western  Union  telegraph  office  at  Kirkwood,  Missouri,  and 

fieventj-fiye  cents  was  paid  by  plaintiff  for  its  transmission. 

He  told  the  operator  that  the  telegram  was  important,  and  to 

push  it  through.    Plaintiff  then  accompanied  his  wife,  who 

was  with  him,  to  Blmira,  New  York,  whwe  he  left  her  and 

inrent  to  Chicago.    He  got  to  the  Palmer  Honse  about  July  7th. 

The  plans  and  specifications  had  not  arrived,  and  he  waited 

for  them  four  days.    In  another  connection  he  stated  that  he 

was  there  from  about  the  7th  to  the  13th  of  Jnly. 

In  the  mean  time,  plaintiff^  who  had  with  him  a  partial  de* 
•oription  of  the  house,  and  from  study  of  the  plans  and  speci- 
fications about  knew  them,  saw  the  De  Borne  Manufacturing 
<}ompany,  and  explained  to  them  the  iron  stairs,  and  the  sise 
and  dimensions  thereof  and  they  agreed  to  make  them  for 
him;  but  said  they  would  not  enter  into  a  written  contract 
until  they  could  see  the  plans,  elevations,  and  specifications 
of  the  court-house.    He  saw  Palmer,  FuUw,  A  Co.,  manufac- 
turers, and  made  a  trade  with  them  to  furnish  the  doors,  sash, 
and  blinds  for  the  building,  but  they  also  refhsed  to  begin 
work  until  they  could  get  the  plans,  elevations,  and  spedfica^ 
tions.    He  saw  also  and  contracted  with  Ziegler  Brothen, 
hardware  men,  for  the  iron  and  hardware,  and  explained  to 
them  the  plans  and  specifications,  and  they  agreed  at  a  certain 
price  to  furnish  the  hardware.    After  plaintiff  saw  that  the 
manufacturers  would  not  commence  work  until  they  could  get 
the  plans  and  specifications  of  the  court-house,  he  returned  to 
Meridian,  Texas,  and  arrived  there  on  July  IBth.    He  found 
that  the  tolegram  had  not  been  delivered,  and  immediately 
commenced  to  trace  it.    It  was  ascertained  that  the  tolegram 
had  been  sent  at  once  by  the  Western  Union  Company  from 
Kirkwood,  Missouri,  to  Fort  Worth,  Texas,  and  immediately 
transferred  to  Meridian,  to  said  W.  D.  Mathis,  local  operator 
for  the  defendant    The  investigation  resulted  in  the  delivery 
of  the  telegram  to  James  Loonie  by  W.  D.  Mathls  on  July  19th. 
Plaintiff  testified  that  on  account  of  the  fidlure  to  receive 
the  plans  and  specifications  while  in  Chicago  he  was  prevented 
from  carrying  out  his  contracte  for  the  manijfacture  of  the 
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material  wUoh  he  needed,  and  that  when  ha  refcomed  to  Chi- 
cago and  contracted  for  the  material  in  the  latter  put  of  A» 
gusti  the  peraons  with  whom  he  had  proTiaioiudlj  oontncied 
had  sprang  on  their  pricee,  and  forced  him  to  pay,  in  additioa 
to  his  first  agreement,  $200  for  the  doors,  sash,  and  blinda,  IICO 
for  the  hardware  and  iron-work,  and  $800  for  the  stairwajs; 
which  he  would  not  haye  had  to  pay  if  he  had  leeeived  the 
plans  and  specificatioDS  in  time,  as  ttie  prices  had  adyanoad; 
that  he  had  paid  oat  in  cash  for  railway  fore  in  reioming  te 
Meridian  and  back  again  170;  and  that  he  had  lost  ten  dayiF 
time,  which  was  worth  to  him  $50  a  day. 

Omitting  that  portion  of  the  charge  to  which  the  yerdiel 
does  not  respond,  the  coart  instracled  the  jozy  as  to  tlie  mea^ 
are  of  damages  as  follows: — 

**  1.  The  amount  he.  paid  to  ha?e  said  message  aant  ts 
James  Loonie,  at  Meridian,  Bosque  County,  Texas. 

^  2.  The  yalue  of  the  seryices  of  plaintiff  for  anj  time  hi 
may  have  been  compelled  to  lose  by  reason  of  anoh  negligsBt 
failure,  if  any,  to  deliyer  said  telegram. 

'^  8.  If  you  find  that  the  plaintiff  was  engaged  in  eoo- 
structing  the  court-house  in  said  Bosque  County,  as  he  alleges 
in  his  petition,  and  that  it  was  necessary  for  him  to  parchast 
certain  material  for  the  completion  of  said  building,  as  charged 
in  the  petition,  and  shall  further  find  that  he  was  oampelled 
to  pay  more  for  said  material  on  account  of  the  fiailare  to  de- 
liyer said  telegram  in  due  time,  as  plaintiff  alleges,  then  yoi 
will  find  for  plaintiff  as  damages  the  difference  between  the 
price  at  which  plaintiff  could  haye  purchased  said  material  if 
said  telegram  had  been  deUyered  in  reasonable  time^  and  the 
price,  if  any,  plaintiff  was  forced  to  pay  for  said  material  by 
reason  of  the  negligent  foilure,  if  any,  to  deliyer  said  telegram 
in  a  reasonable  time.^ 

Appellant  requested  the  following  special  charge,  which  was 
refused:  '*  You  are  charged  that  there  being  no  eyidenoe  that 
daring  the  pendency  of  the  transaction  concerning  the  tde* 
gram  the  defendant  company  had  notice  of  the  contracts 
which  the  plaintiff  testified  he  made  in  Chicago  tor  the  sash, 
doors,  and  blinds,  galyanised  iron- work  and  stairways,  yea 
should  not  allow  damages  on  account  of  the  foilure  of  the 
plaintiff,  by  the  delay  in  the  telegram,  to  secure  the  perform- 
ance of  such  contracts,  and  consequently  having  to  pay  more 
than  such  contract  prices  for  the  material  or  work  contracted 
for.'» 
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The  testimony  of  the  plaintiff  with  referenoe  to  Us  ptoviih 

tonal  contracts  in  Chicago  for  the  material  was  olgected  ta 

by  the  defendant,  on  the  ground  that  *^  defendant  at  no  time 

during  the  pendency  of  the  transaction  ooncerning  the  tele* 

gram,  the  alleged  delay  in  the  deliyery  of  which  is  the  basia 

of  this  suit,  had  notice  of  the  making  of  the  above-mentioned 

contracts  by  the  plaintiff,  and  hence  the  same  were  not  a 

proper  basis  for  damages  in  this  suit;  and  further,  that  the 

damages  claimed  on  acoount  of  said  contracts  are  remote, 

speculative,  and  uncertain."    A  bill  of  exception  was  saved 

to  its  admission;  all  of  which  has  been  assigned  as  error  by 

the  appellant,  who  submits  this  proposition:  '*  To  authorise  a 

recovery  of  special  damages  for  the  delay  in  the  delivery  of  a 

message,  the  telegraph  company  must  have  had  notice,  either 

from  the  face  of  the  message  or  otherwise,  at  the  time  of  re- 

ceiving  it,  of  the  circumstances  out  of  which  the  special  dauH 

ages  might  arise.    In  other  words,  the  fact  that  such  spedal 

damages  might  follow  must  have  been  in  the  reasonable  eon- 

templation  of  the  telegraph  company  at  the  time  of  receiving 

the  message.^ 

We  think  there  was  no  error  here.  The  charge  of  the  court 
as  above  quoted  submits  the  correct  general  rule  tot  the  asoer* 
tainment  of  the  damages  sustained  by  the  plaintiff.  They  are 
such  as  naturally  arise  from  the  breach  of  the  contract,  or  sucb 
as  may  reasonably  be  supposed  to  have  been  in  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  to  th* 
probable  result  of  the  breach  of  it:  Danid  v.  W^tUm  Unum 
Td.  Co.,  61  Tex.  456;  48  Am.  Bep.  806.  It  is  shown  by  the 
evidence  that  Mathis,  the  defendant's  operator  at  Meridian, 
knew  of  the  importance  of  the  telegram,  and  understood  its- 
nature  and  purpose,  and  he  should  have  reasonably  anticipated 
that  the  plaintiff  would  be  waiting  in  Chicago  tot  the  plans* 
and  specifications,  if  he  should  fiul  to  deliver  the  telegranit 
and  that  his  delay  would  be  attended  with  the  loss  of  time, 
and  a  probable  advance  in  the  prices  of  Uie  material  which 
the  operator  knew  plaintiff  had  gone  to  purchase. 

Plaintiff  having  gone  to  Chicago  for  the  purpose  of  procur- 
ing the  material,  and  having  so  informed  Mathis,  defendant^ 
operator,  it  was  not  error  to  admit  evidence  that  plaintiff  had 
contracted  conditionally  for  the  material  at  a  stipulated  price* 
although  subsequently  to  the  notice  to  the  defendant,  because 
suob  contracts  might  have  reasonable  been  anticipated  in  the 
nature  of  the  case:  1  Sedgwick  on  Damages,  7th  ed«,  p.  288,. 
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BwM  if  WM  Bol  «nw  to  alio  idbM  the  qpooiAl  ohacso  mU 
by  tho  de&ndanU 

But  iho  an^Uaat  rc>q«e8ted  a  special  charts  as  lo  tbs  do^ 
0f  the  plaintiff  to  sxor cias  care  and  diligeooe  to  avoid  1qH| 
which  was  refosed  by  the  court,  and  is  made  the  basis  of  sa 
assignment  of  error.    It  was  as  follows:  — 

*'  Where  a  party  has  been  damaged  by  the  wrong  of  anoyia^ 
it  is  the  duty  of  such  party  to  use  reasonable  efforts  and  resr 
sonable  diligence  •—  that  is,  such  diligence  as  a  reaaonaMy 
prudent  man  would  use  under  similar  ciroumstanoea — to  aipcid 
or  lessen  his  damages;  and  if  you  believe  frona  the  OTidenoi 
that  after  Loonie  had  telegraphed  for  the  plana  and  apeoifiesp 
iions  at  Kirkwood,  July  8, 1886,  he  reached  Chicago  on  July 
7th,  and  that  by  that  time,  in  the  usual  course  of  bpaineas,  the 
plans  and  speciOcations  called  for  by  the  telegram  ought  Is 
have  reached  Chicago,  and  that  they  had  not  then  loachsd 
Chicago,  and  you  further  belteve  under  those  eircomatanoes  a 
business  man  of  reasonable  prudence  and  cautioii  would  haft 
sent  another  telegram  to  his  agent  at  Meridian  lor  the  plans 
and  specifications,  and  that  if  such  a  telegram  had  been  seat 
by  Loonie  to  his  agent  at  Meridian,  that  in  answer  thente 
tiie  plans  and  qpecifications  woald  haire  reached  plaintifT  be- 
lore  he  left  Chicago,  in  time  for  pbunliff  to  haTO  oooaammstsd 
his  transactions  in  respect  thereto^  then  you  are  oharged  thst 
if  you  find  for  plaintiff  at  all  you  can  only  allow  him  oompe» 
cation  for  the  value  of  his  time  and  expenses  during  the  eztn 
time  he  would  have  been  kept  in  Chiesgo  on  aeeonai  of  tbs 
delay/' 

This  instruction  limited  the  plaintiff's  rigbt  of  leooTSfj  Is 
eompensation  for  the  value,  of  his  time  and  ezpeoaee  dviag 
the  extra  time  he  would  have  been  kept  in  Chicago  on 
of  the  delay,  and  ignored  his  right  to  recover  for  the  diffei 
in  the  price  of  material  resulting  ftom  such  delay.  Bot  it 
incumbent  upon  the  plaintiff  to  show  that  be  had  soatainsd 
damages  by  reason  of  an  advance  in  the  prioe  of  material 
within  such  a  time  as  by  the  use  of  reasonable  iHHgsnss  bs 
eould  have  had  the  plans  and  specifications  foiwarJed  to  bim. 
This  he  failed  to  do.  It  was  the  latter  part  of  Angost  befiin 
he  finally  contracted  for  the  material;  and  although  plaintiff 
testified  in  general  terms  that  he  had  sustained  damages  ia 
certain  sums,  which  he  named,  by  reason  of  the  foiluie  of  tbs 
defendant  to  deliver  the  telegram,  it  is  not  sbomi  bj  any  evi- 
dence that  any  loss  would  have  been  sustained  had  ttie  plaits 
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tiff  telegraphed  again  for  the  pLins  and  specifioatioDS,  and 
awaited  in  Chicago  for  their  arrival,  or  that  there  was  any 
advance  in  price  of  material  until  more  than  a  month  after  he 
could  have  had  the  plans  and  specifications  by  the  use  of  rea- 
sonable diligence.  There  having  been  no  testimony  showing 
loss  within  such  reasonable  time,  the  special  instruction  re- 
q^uested  by  the  defendant  was  pertinent  and  should  have  been 
given;  and  for  the  error  of  the  court  in  refusing  it  the  judg- 
ment should  be  reversed. 

The  evidence  in  the  case  was  sufficient  to  warrant  the  find* 
ing  that  the  defendant  undertook  to  send  the  messi^  in 
question;  and  the  refusal  of  defendant's  request  for  a  special 
instruction  to  the  contrary  was  not  error. 

We  think  that  the  points  involved  in  appellant's  twelfth 
assignment  of  error  have  already  been  practically  disposed  of^ 
and  do  not  require  any  further  notice. 

The  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  another  trial,  and  we  so  report 


TiLwaATH  OoxPAjriis^DiLAT  nr  Dbxvsbt  ov  MnsAea^SPMiAL 
Damaou. — A  telegraph  oompany  is  liabU  for  saoh  damage  m  ia  the  direoi 
or  nataral  remit  of  ite  failure  to  deliTer  a  meeiagep  without  regard  to  the  de- 
gree of  ite  negUgeaee,  where  the  menage  diioloeee  on  ite  f aoe  the  neoeesity  for 
prompt  traoamiesioa  and  deliTory:  WuUrm  U.  T^L  Oo.  t.  Broeaehe,  72  Tex. 
e64;  18  Am.  St.  Rep.  848;  and  note;  extended  note  to  WeHem  U,  Tel  Oo.  t« 
Cooper,  10  Am.  St.  Bep.  785;  Anuriean  U,  TeL  Oo.  y.  DaughUry,  89  Ala.  191; 
RetM  T.  W€$tem  U.  TeL  Oo.,  128  Ind.  S94;  Weeiem  U.  ToL  Oo.  t.  Olffton,  68 
Miss.  807;  OuU$  t.  Weetem  U.  Tel.  Oo.,  71  Wit.  48.  A  telegraph  oompany 
k  liable  for  damage  resulting  natnraUy  and  in  the  tunal  ooorse  of  bosinev 
from  its  failure  to  delirer  a  message  promptly,  eroii  though  the  sender  fails 
to  disdose  its  importanoe  to  its  agents  Weeiem  U.  TA.  Oo,  t.  Hyer,  22  Fhw 
e87;  1  Am.  St.  Bep,  222;  and  aote;  eee  Aif  ML  Ck  v.  QHmee,  82  Tax.  88L 
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MiszBB  An  SsBVAinr—  Vxas-VBnroirALB.  ^  While  mare  grades  of  tank  of 
employees  of  a  raflway  oompany  engaged  in  a  eommon  employment  will 
not  destroy  the  relatioii  of  f ellow-serrants,  yet  where  one  is  aathoriaed 
to  employ  and  disoharge  eerrants  working  ander  him  and  ander  his  dl* 
reetion  and  oontrol,  his  negligenoe  is  that  of  the  mastsr. 

IfASTiE  ATO  SsBTAHT— Duty  to  Furnsir  8a>v  MAOHiiisai.  ^  When  the 

maohtnery  furnished  by  a  master  for  the  use  of  his  senrant  is  of  the  kind 

in  oommon  use  for  the  same  purpose,  the  master  is  justified  in  using  it^ 

and  will  not  be  liable  for  an  injury  oansed  thereby,  unless  he  has  informa- 
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lloB  or  reuoB  to  boUoTo  thai  iii  soo  Is  attesdod  wifli  dutgtK,  «r  IWo 
■afor  kiiid  of  maohioory  ii  in  wommon  vat  for  doing  tho  imm  Idni  if 


MlBTBR  AMD  SiSTAHT  —  DUTT  TO  FVXRUH  fiAm  MaIWTWT  —  i 

TORT  KmuoBHOB  OF  SsKTAine.  — A  mMter  m  bound  to  nao  cndjr 
nary  oare  in  f aniiahing  aafe  maohinery  for  Iho  nao  of  lui  aorvanl^  and  i 
thora  ia  more  danger  in  the  nae  of  the  kind  fnmiahod  tban  tlaU  in  ea^ 
mon  nao,  and  the  aerrant  knowa  it^  or  by  the  ozeroiao  of  ordinniy  ana 
and  pmdanoe  ahonld  know  it^  he  oannot  raoovor  for  in jnriao  eanaad  If 
iti 


Wi  H.  Pope^  and  WU$an  and  Lane,  fivr  the  plaintiff  in 
F.  H.  Prendergoilf  for  the  defendant  in  error. 

CoLLABD,  J.,  Section  A.  This  suit  was  bronght  in  the  di^ 
triot  court  of  Harrison  County  by  John  A.  Niz,  plaintiff  in  er* 
ror,  to  recover  of  defendant  in  error,  the  Texas  and  Pacifie 
Railway  Company,  actual  damages  for  personal  injuries  al* 
leged  to  have  been  caused  under  the  following  circumstances:^ 

Plaintiff  and  one  Rapp  were  both  in  the  employ  of  defend* 
ant,  drilling  a  well  for  defendant  at  Sierra  Blanoo,  Rapp  as 
assistant  foreman,  and  plaintiff  working  under  him  as  engineer, 
Rapp  being  in  charge  of  the  work,  and  having  power  to  employ 
and  discharge  hands  engaged  about  the  same.  Plaintiff  and 
Rapp  were  the  only  persons  engaged  in  the  work,  and  Rapp 
had  employed  plidntiff  for  defendant.  On  the  twenty-fiynrth 
day  of  November,  1888,  Rapp  ordered  plaintiff  into  the  belt* 
room  to  oil  up  the  machinery  used  to  operate  the  drill.  While 
plaintiff  was  in  the  belt-room,  in  obedience  to  this  order,  Rapp 
negh'gently,  and  without  warning  plaintiff,  applied  the  staam 
to  the  machinery  and  set  the  same  in  motion.  This  he  did 
from  the  drill  by  means  of  ropes  and  pulleys  connected  with 
the  engine.  At  the  time  the  machinery  started  plaintiff 
was  at  or  near  the  driving-belt,  which  was  fastened  together 
by  iron  clamps,  which  were  improperly  constructed  with 
square  comers  instead  of  round  comers.  The  clamps  caught 
up  a  hose  used  to  supply  the  engine  and  machinery  with 
water;  the  hose  strack  plaintiff  and  forced  him  against  a 
pulley,  injuring  his  leg  severely  and  crippling  him  for  lifei 
Plaintiff  worked  at  the  engine  and  Rapp  at  the  drill,  where  he 
could  by  means  of  the  ropes  apply  the  steam  at  will  and  regu- 
late the  drill.  Plaintiff  also  alleged  that  he  did  not  know  thai 
the  iron  flanges  used  to  fasten  the  belt  were  improperly  coin 
structed  and  were  dangerous,  but  that  defendant  did  know 
such  fact. 
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l>ef0DdaDt  aiuiwwed  by  pleas  of  not  guilty  and  coutribatorjr 
■•gligenoe  on  ihe  part  of  plaintiff. 
The  trial  resnlted  in  a  yerdiot  and  judgment  for  defendant 
Tlie  first  assignment  of  error  is,  that  the  court  erred  in  the 
oiharge  to  the  jury  instmctiug  them  as  follows:  *^  If  the  eyi- 
flence  shows  that  the  plaintiff  and  one  Rapp  were  in  the  ser- 
vice of  the  defendanti  and  while  so  in  the  service  the  plaintiff's 
dii'ty  was  to  manage  as  an  engineer  a  certain  stationary  steam- 
•ngiiio  used  for  the  purpose  of  driving  a  drill  in  order  to  sink 
B  well  fbr  the  defendant,  and  the  said  Rapp  was  to  have  charge 
of  the  drill  used  for  the  purpose  of  sinking  said  well,  and  by 
means  of  ropes  and  pulleys  connecting  the  drill  with  the  on- 
line, Rapp's  duty  was  to  apply  the  steam  force  of  said  drill, 
then  said  Rapp  and  plaintiff  were  fellow-servants,  and  plain- 
tiff could  not  recover  for  any  injury  to  him  by  reason  of  any 
careless  or  negligent  act  of  said  Rapp,  even  though  the  jury 
believe  that  said  Rapp  had  authority  to  employ  and  discharge 
the  plaintiff  from  service  of  defendant.'* 

This  charge  did  not  apply  to  the  facts  as  shown  by  plaintiff, 
and  was  misleading.  There  was  some  evidence  tending  to 
ahow  (but  positively  disputed  by  evidence  for  defendant)  that 
Rapp  was  in  charge  of  the  work,  and  that  plaintiff  was  subject 
tc  his  orders,  as  well  as  that  Rapp  had  authority  to  employ 
and  discharge  plaintiff. 

The  rule,  as  we  understand  it,  as  now  settled  by  the  supreme 
court  of  this  state,  is,. that  while  mere  grades  of  rank  of  em- 
ployees  of  a  railway  company  engaged  in  a  common  employ- 
ment will  not  destroy  the  relation  of  fellow-servants,  yet  where 
one  is  authorised  to  employ  and  discharge  servants  working 
under  him,  his  negligence  would  be  that  of  the  master:  Doug' 
las  V.  Texas  Mexican  Ry  Co.,  63  Tex.  664.    The  power  of  such 
servant  or  agent  to  employ  and  discharge  servants  engaged 
with  him  in  the  same  work  will  no!  alone  constitute  him  the 
master,  but  where  he  has  such  power,  as  foreman  of  the  work 
being  done,  over  servants  working  under  him  and  subject  to 
his  direction,  his  position  is  that  of  the  master,  and  the  master 
would  be  liable  for  his  negligence  causing  injury  to  such  ser- 
vants: Misiouri  Pae.  Bfy  Co.  v.  Williame,  75  Tex.  7;  16  Am. 
Bt  Rep.  867.    The  supreme  court  refused  to  recede  from  this 
doctrine  in  qualifying  their  approval  of  the  opinion  of  the  com* 
mission  of  appeals  in  the  case  of  QalveeUm  etc.  Ry  Co,  v. 
BmO^  76  Tex.  618, 619;  18  Am.  St.  Rep.  78.    The  charge  com- 
plained of  in  this  case  was  misleading.    The  jury  may  have 


900  Niz  V.  Texas  Pacific  B't  Co.  [Tezu, 

VDddntood  it  to  mean  that  if  Rapp  had  the  power  to  emploj 
and  difloharge  Nix,  still  they  woold  be  follovr-aervantB,  neip 
irilbstanding  the  latter  may  ha^e  been  subject  to  the  orders  of 
the  former.  There  was  some  evidence  of  this  kind  on  plain- 
tiff's side,  which  the  jury  may  have  thought  had  no  effeet 
under  the  charge.  We  do  not  say  that  the  jury  may  not  have 
found  that  Bapp  was  not  authorised  to  employ  and  dischaige, 
and  that  Nix  was  not  working  under  him  (the  absenoe  of  either 
one  of  which  facts  would  leave  them  fellow-servants),  but  tlis 
court  having  instrueted  the  juiy  that  they  would  be  fellow* 
servants  if  Bapp  had  authority  to  employ  and  dischaqpe  Nix, 
it  was  misleading  not  to  instruct  them,  in  the  same  oonneo- 
tion,  that  if  Bapp  had  such  power,  and  also  the  power  as  Nix's 
superior  to  direct  and  control  him  in  his  work,  they  would  not 
be  fellow-servants,  but  that  Bapp  would  be  the  master. 

At  request  of  defendant,  the  court  charged  the  jury  that  "'if 
the  fastening  of  the  belt  was  the  kind  commonly  used  on  well- 
boring  machinery,  then  defendant  would  be  justified  in  using 
it  for  boring  wells,  and  would  not  be  liable  for  any  damage 
caused  by  its  use,  unless  defendant  had  information  or  reason 
to  believe  that  its  use  was  attended  with  danger."  Plaintiff 
says  that  the  court  erred  in  refusing  to  give,  in  this  connection, 
his  requested  charge,  as  follows:  ^*  If  the  fastenings  on  the  belt 
were  not,  however,  the  same  as  those  shown  by  defendant  to 
have  been  used  on  such  machinery,  and  if  the  corners  of  the 
iron  plates  on  the  belt  were  cut  square,  and  if  the  comers  of 
the  fastenings  of  the  machinery  in  common  use  for  well-boring 
were  rounded,  and  if  the  square  corners  were  more  dangerous 
than  rounded,  and  the  difference  in  said  fastenings  in  any 
manner  contributed  to  the  cause  of  the  injury,  then  defendant 
would  not  be  protected  in  using  them." 

There  was  evidence  before  the  court  and  jury  to  which  the 
requested  charge  of  the  defendant  given,  and  to  which  the  r^ 
quested  charge  of  the  plaintiff  refused,  applied.  The  ooort 
having  instructed  the  jury  that  if  the  iron  clamps  used  to 
fasten  the  belt  used  by  defendant  were  in  common  use  and 
were  not  known  to  be  dangerous  the  defendant  would  not  in* 
our  liability  for  injuries  caused  by  them  to  an  employee,  the 
converse  of  the  proposition  should  have  been  given  when  re- 
quested, there  being  some  evidence  to  the  effect  that  those  used 
by  defendant  on  this  belt  were  not  like  those  in  common  use, 
and  were  more  dangerous  because  of  their  square  instead  of 
rounded  corners. 
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In  giving  both  the  requested  charges,  the  court  should  also 
liaye  told  the  jury  that  the  defendant  was  only  bound  to  use 
ordinary  care  in  furnishing  machinery  for  the  use  of  its  em- 
ployees, and  that  if  there  was  more  danger  in  the  use  these 
elamps  than  those  in  common  use,  and  plaintiff  knew  it  or 
might  have  known  it  by  the  exercise  of  such  care  as  a  man  of 
ordinary  prudence  and  care  would  have  used  under  like  cir- 
cumstances, he  could  not  recover  for  injuries  caused  by  them. 
If  plaintiff  knew  the  risk,  if  there  was  any,  in  using  the  belt, 
or  should  have  known  it  by  such  care,  or  if  its  defects  were 
patent  and  open  to  common  observation,  he  would  be  held  to 
have  assumed  the  risk,  with  others  incident  to  his  employment: 
£oger$  v.  OalvMim  iU.  Ry  Co.,  76  Tex.  505,  506,  and  authori- 
ties dted. 

We  conclude  the  judgment  of  the  court  below  ought  to  bo 
reversed  and  the  cause  remanded. 


FBUow-OBVAim  An  VioB-PBuroiPALa,  DisnHonoN  bstweut:  8m 
Hanriton  t.  DOroU  R.  R.  OSo.,  79  Mioh.  409;  19  Am.  St.  Rep.  ISO;  i?(»M  t. 
WoAbt^  139  Fm.  St.  42;  88  Am.  St.  Rep.  ISO,  and  note.  The  oMes  of  Bm^ 
fieoA  T.  DUroU  R,  R.  (Jo,,  79  Mioh.  409,  19  Am.  St.  Rep.  ISO^  and  ItOenuh 
UomU  R.  ROO.T.  HimU^  82  Tex.  028^  agree  with  the  prinoipal  caee  in  holding 
that  the  power  of  discharging  an  employee,  aocompanied  by  full  oontrol  of  the 
work,  will  make  the  mperior  employee  a  Tioe-prinoipaL  A  Tioe-principal  k 
mgarded  as  each  only  to  long  as  he  repreeenta  the  master  in  performing  the 
duties  which  the  master  owes  to  hia  employees:  Rot$  t.  Walker^  199  Pa.  St. 
42;  23  Am.  St.  Rep.  100^  and  note.  Thna  a  superior  servant^  who  is  also 
•mployed  as  a  '*  boas  "  or  foreman  of  other  workmen  with  whom  he  labors, 
li  not  a  Tioe-principal  while  engaged  in  executing  work  designed  or  directed 
by  the  master  or  his  Tioe-principal:  O'Brkm  t.  Amarkctn  D.  Co,,  63  N.  J.  L. 
291.  Whether  in  a  giTcn  case  one  is  acting  aa  the  repreaentatiTe  of  the 
master,  or  merely  as  a  co-employee^  depends  upon  the  character  of  the  dutiea 
imposed  upon  him,  and  which  he  is  performing  at  the  time,  and  not  upon  his 
rank  or  title:  Nail  t.  LauMUa  R.  R.  Oo,,  129  Ind.  260.  Thns  a  yard-master 
is  a  Tioe-principal  with  respect  to  a  oar-repairer,  if  the  dnty  of  protecting 
such  an  employee  has  been  delegated  to  1dm:  ^p  Co,  t.  Triplett,  64  Ark. 
280.  And  a  similar  relation  exista  between  a  conductor  and  a  brakemau: 
Rieknumd  t.  DanvUk  R  R.  Co,,  86  Va.  166;  19  Am.  St.  Rep.  876;  though 
this  last  doctrine  is  not  oTerywhere  accepted:  See  note  to  case  just  cited. 

RAlLROADfl^  DuTT  OF,  TO  Emplotus.  — It  is  the  duty  of  a  railroad  conpany 
to  proTide  and  maintain  suitable  appliances  for  Its  employees  to  work  with: 
OkuskmaA  He,  RR.Oo.r.  MeMulkn,  117  Ind.  439;  10  Am.  St.  Rep.  67;  but 
this  dnty  does  not  extend  beyond  the  exercise  of  reasonable  care:  LiUle  Rock 
€lc  Ry  Co.  T.  Subanbi,  48  Ark.  460;  3  Am.  St.  Rep.  245;  OtUridge  v.  Mo. 
Pac  R*y  Co,,  94  Mo.  468;  4  Am.  St.  Rep.  392;  Oulfetc  R'y  Co.  v.  WelU,  81 
Tex.  685;  International  etc  R'y  Co.  t.  WHRamM,  82  Tex.  842;  U.  P.  R'yCo.  r. 
Broderiek,  30  Neb.  736;  Humphreys  t.  Netaport  etc  R"y  Co.,  33  W.  Va.  136| 
Qameau  C,  Co,  t.  Palmer,  28  Neb.  307.  A  railroad  is  not  required  to  adopt 
every  appliance  which  even  a  majority  of  the  well-regulated  roaJs  have 
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•aoptod:  LavigvOU  €te.  S.  R.  €•.  ▼.  FoR  91  Ala.  112;  24  Am.  Si.  B«p.  863. 
Kor  to  fornish  aay  putiaalur  kind  of  iooI%  impleniMiti,  or  ftppUanoeo:  Bdm 
T.  a^cago  etc  ffy  Obb,  106  Ho.  429.  A  mMter  It  not  liablo  for  faidden  da- 
feoU  in  implemento  and  maohinery,  where  dne  oaro  ia  ezereuMd  in  the 
Uon  of  the  material:  OarUm  t.  PAanwv  B.  Co.,  182  N.  Y.  273w 

OoKT&iBUTOBY  KsouoKNCi  OF  SxBTAiiT.  —  Kmployoo  of  imilrond 
ordinary  risks  incident  to  the  aervioe:  8L  Lomt  etc  B,  R.  Oa,  r,  /rvm.  37 
Kan.  701;  1  Am.  St.  Rep.  266.  Among  theae  riaka  are  indnded  not  only 
those  of  which  he  haa  aotnal  knowledge^  bnt  alao  thoee  of  wliioh  ha  vaa^ 
aonably  onght  to  have  known;  LtUremouiUe  t.  Bsmungton  eie,  J^jr  Cbi,  68 
Vt  337;  and  those  which  hia  own  special  duties  enabled  him  to  appreciata 
more  accurately  than  hia  employer  or  hia  oo-servanta:  ITeet  t.  IVvmont  i/il 
Cfo.,  8  Wash.  629.  But  not  those  of  which  he  is  ignorant^  or  in  reapoel  ti 
which  he  haa  not  the  same  means  of  knowledge  aa  hia  master:  Hmmpkreffe  t« 
Newport  etc,  B^y  Co,,  88  W.  Va.  186.  Nor  those  which  are  not  diaeovoraUe 
by.  ordinary  obserrers^  eren  though  tho  defect  is  apparent:  J)aMaom  t*  Ote^ 
neO,  132  N.  T.  228.  The  burden  of  proof  ia  on  the  aerraat  to  ahow  that  tiia 
machinary  waa  dafaotiTet  Humgpkr^  t.  Nmepari  els.  B^p  CXk,  8S  W.  Vik  18& 


iKTBBlTATIOyAL    AND    GbBAT    NoBTHBBN     BaILWAT 

GOMPANT   V.   AnDBBSON. 

[tt  TBXAS,  SHI 

BriDBffOB — Rn  QtgTM  -~  DiOLABATioira,  —  AH  dedamtloDa  «r  a¥ftlaiiia» 
tiona  uttered  by  the  parties  to  a  tranaaotion  which  are  eontaDiponuieoui 
with  and  accompany  it,  or  which  are  made  under  such  oircamataneea  aa 
will  raise  a  reasonable  presumption  that  they  are  the  apontaaoona  ntfear- 
anoe  of  thoughts  created  by  or  springing  out  of  the  tranaaotion  ilaaH 
and  so  soon  thereafter  aa  to  exclude  the  presumption  tiiat  tfaay  are  tiia 
result  of  premeditation  or  design,  and  which  are  calculated  to  tkrav 
light  on  the  motiyes  and  intention  of  the  parties,  are  admisaiblo  in  evi- 
dence as  part  of  the  res  gestm, 

Btidbnob  —  DBOLARATiONa  SuBSSQUSMT  TO  AoonnRT.  —  Deelaratiene  ef 
one  injured  in  a  railroad  accident,  aa  to  its  cause,  made  at  the  plaoi^ 
within  a  few  minutes  after  it  occurred,  and  while  he  waa  atOl  writhing 
under  the  pain  inflicted  by  it^  are  admissible  aa  part  of  the  ret 

Railways  — Braksman's  AuTHOBmr^BunDBH  ov  Pboov. — A 
upon  a  railroad  train  has  no  implied  authority  to  eject  a 
the  cars;  and  in  an  action  against  the  railroad  company,  the  burden  ef 
proof  is  upon  the  party  injured,  to  ahow  that  in  ejecting  him  the  brake- 
man  acted  within  the  scope  of  his  authority. 

Master  and  Skrtant  —  LiabiiiItt  of  Mastsb  fob  Aot  ov  Sbetavi:  « 
In  order  to  hold  a  master  liable  for  the  aot  of  his  eenrant^  it  is  aot 
necessary  that  the  latter  should  have  authority  to  do  tho  partioalaraot 
in  question;  but  it  must  be  done  within  the  scope  of  his  general  autiior- 
ity,  in  furtherance  of  the  master's  bustnees,  and  for  the  aoeompUshment 
of  the  object  for  which  the  servant  ia  employed;  and  whetiier  the  aetesa 
be  implied  from  the  general  authority  conferred  upon  him  dspands  qpsa 
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Ihie  naiiiM  of  iho  Mrrioes  he  Is  MigAged  to  perfomi,  and  ftho  oiroaautui- 
oet  of  oaeh  purtioalar  omo. 
MAimt  AHD  Skbyaiit^Lxabilitt  of  Mabtib  fob  Wbohowl  Aor  or 
Sbrtaht.  ^  When  a  Mryanl  performa  the  dntj  for  whioh  ho  is  engaged 
in  a  wrongful  mannar,  and  to  tha  injory  of  another,  tho  maatsr  ia  liaUo^ 
although  he  may  have  ezpreaaly  forbidden  the  particular  act. 

BaILWATS  —  CONDUOTOR  AND  BrAUMAIC,  ImPLIU)  AuTBORITT  OF,  TO  EjBOT 

Trbspassrr&  —  The  oondaotor  on  a  railroad  train  haa  implied  authority 
toejeot  trespassers  therefrom,  and  may  oall  to  his  aid  the  other  ser 
Taute  of  the  oompany;  bnt  a  brakeman  has  no  saoh  implied  anthori^ 
unless  called  upon  by  the  conductor  to  aot. 

N,  B.  Marri$j  and  OorUd  and  Camp,  for  the  appellant. 


0.  Bvfard^  W.  J.  Oraham^  and  /.  H.  ZWner,  for  tho 
appellee. 

Gainxs,  a.  J.  This  action  was  brought  by  appellee  to  re- 
cover of  appellant  damages  for  personal  injuries  alleged  to  have 
been  inflicted  by  a  servant  of  the  company*  The  case  made 
by  the  pleadings  and  proof  by  the  plaintiff  was,  that  as  a 
freight  train  of.  the  defendant  company  was  drawing  out  of  a 
station  he  attempted  to  board  a  box  car  by  means  of  the  lad- 
der, and  that  thereupon  a  brakeman  accosted  him  roughly 
and  ordered  him  off.  He  objected  on  account  of  the  speed  of 
the  train;  but  the  brakeman  repeated  his  order,  and  struck 
him  a  blow  which  caused  him  to  fall  under  the  wheels  and  to 
receive  the  injuries  of  which  he  complains.  On  behalf  of  the 
railway  company  it  .was  claimed  in  defense,  —  1.  That  the 
plaintiff  was  not  interfered  with  by  the  brakeman,  and  that 
he  negligently  attempted  to  board  the  oar  while  in  motion 
and  was  thrown  to  the  ground;  and  2.  That  if  he  was  struck 
by  the  brakeman,  the  act  was  not  done  in  the  soope  of  the  lat- 
tor's  employment. 

The  testimony  showed  that  the  plaintiff  £b11  from  a  oar,  and 
that  the  wheels  passed  over  him,  crushing  his  arm  and  break- 
ing his  leg.  The  controversy  was  as  to  the  cause  of  the  acci- 
dent. A  witness  was  permitted  to  testify,  over  objection  of 
defendant, ''  that  on  the  morning  of  the  accident  he  heard  a 
train  going  south,  and  just  after  it  passed  he  heard  some  one 
that  he  took  to  be  plaintiff  crying  for  help.  This  was  about 
ISO  or  200  yards  from  witness's  house.  He  immediately  got 
up  out  of  bed  and  put  on  his  clothes,  and  went  hurriedly  to 
where  plaintiff  was  lying,  near  the  railway  track,  badly  hurt 
by  the  train.  No  person  was  there  when  witness  got  there. 
The  conductor  and  other  trainmen  were  in  a  short  distance^ 
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coming  in  that  direction.  Before  they  got  there,  plaiatiff  tdU 
mtnesB  that  a  brakeman  knocked  him  off  the  train,  and  it  ran 
over  him.  That  the  plaintiff  was  crying  oat  in  hia  miaaj, 
and  made  the  statement  several  times." 

An  exception  was  reserved  to  the  admission  of  the  testi- 
mony, and  it  is  now  assigned  as  error. 

Were  the  declarations  of  plaintiff  admissible  as  a  part  of  the 
ru  g^Usf    All  declarations  or  exclamations  uttered  by  the 
parties  to  a  transaction,  and  which  are  contemporaneous  witb 
and  accompany  it,  and  are  calculated  to  throw  light  npon  the 
motives  and  intention  of  the  parties  to  it,  are  clearly  admissi- 
ble as  parts  of  the  res  ge$im.    Very  respectable  authorittes  r^* 
strict  the  doctrine  of  res  geitm  within  the  limits  indicated  by 
the  foregoing  definition,  and  exclude  all  declarations  which 
are  a  narrative  of  past  oooumnces.    This  is  a  oonveniaul  and 
salutary  rule,  and  probably  the  more  logical  one;  and  if  it 
were  an  open  question  in  this  state,  we  should  hesitate  long 
before  adopting  another.    Another  rule,  applied  in  many  of 
the  American  conrts  at  least,  is  to  admit  as  parts  of  the  res 
gestm  not  only  such  declarations  as  accompany  the  transactioo, 
but  also  such  as  are  made  under  such  circumstances  as  will 
raise  a  reasonable  presumption  that  they  are  the  spontaneous 
utterance  of  thoughts  oreated  by  or  springing  out  of  the  trans- 
action itself^  and  so  soon  thereafter  as  to  exclude  the  pr^ 
sumption  that  they  are  the  result  of  premeditation  or  design: 
TravderB  In$.  Oo.  v.  Ifosby,  8  WalL  8ft7;  CommoniMaM  ▼• 
McPike,  8  Cush.  181;  60  Am.  Dec.  727;  Hanover  R.  R.  Oo.  v 
Coyley  55  Pa.  St.  896;  ElHn$  v.  McKean,  79  Pa.  St  498;  Moft- 
day  V.  StaU,  82  Ga.  672;  79  Am.  Deo.  814;  People  ▼•  Vernon, 
85  Cal.  49;  95  Am.  Dec.  49;  Little  v.  Oonmowmalih,  25  Gntt 
921;  Harriman  v.  StowBj  57  Mo.  98.    In  most  of  the  cases 
cited  the  declarations  admitted  were  the  relation  of  past 
occurrences.    This  line  of  decision  has  been  followed  in  this 
court:  Oalneston  v.  BarboWy  62  Tex.  172;  60  Am.  Rep.  619; 
and  in  view  of  the  great  array  of  authority  in  support  of  that 
ruling,  we  deem  it  best  to  adhere  to  it  in  this  case.    The  decla* 
rations  under  consideration  were  made  at  the  place  of  the 
accident,  and  within  a  very  few  minutes  after  it  occurred,  and 
while  the  plaintiff  was  still  writhing  under  the  pain  inflicted 
by  it.    We  conclude  that  the  testimony  was  properly  ad- 
mitted. 

There  was  testimony  to  the  effect  that  the  brakemen  on  de- 
fendant's road  were  seen  to  put  persons  off  the  train  and  to 
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keep  them  from  getting  on.  The  only  other  testimony  bear* 
ing  upon  the  qaestion  of  the  authority  of  the  brakeman  who 
was  alleged  to  have  pal  the  plaintiff  off  the  train  was  that  of 
a  conductor  in  the  servioe  of  the  defendant  company,  who 
testified  that  it  was  the  duty  of  the  company's  conductors  to 
eject  trespassers  from  the  train;  that  if  they  wished  they 
could  delegate  this  authority  to  the  brakeman,  but  that  with- 
out such  delegation  a  brakeman  had  no  authority  to  do  so; 
Bome  conductors  enforced  the  rule  in  person,  and  others  through 
their  brakemen.  Such  being  the  eyidence  upon  this  point,  the 
oourt  instructed  the  jury  *^  that  a  railway  company  is  not  re- 
Bponsible  for  the  willful  trespass  or  unlawful  acts  of  agents, 
done  clearly  outside  of  the  soope  of  their  employment;  but 
when  a  brakeman  on  a  train  undertakes  to  keep  persons  from 
getting  on  his  train  or  to  expel  them,  in  the  absence  of  proof 
to  show  that  this  was  outside  of  the  scope  of  his  duties,  there 
would  be  no  presumption  that  such  was  the  fact^' 

The  practical  effect  of  this  instruction  was  to  induce  the 
Jury  to  believe  that  the  burden  was  upon  the  defendant  to 
abow  that  the  brakeman  who  ejected  the  plaintiff  from  the  oar 
was  not  acting  within  the  scope  of  his  authority.  The  burden 
was  upon  the  plaintiff  to  prove  the  facts  which  would  entitle 
him  to  recover.  When  a  recovery  is  sought  of  the  master  for 
an  injury  inflicted  by  his  servant,  the  plaintiff  must  show  that 
the  servant  did  the  wrong  while  acting  within  the  scope  of  his 
employment  It  follows  that  unless  we  can  say  that  a  brake* 
man  has  an  implied  authority  to  eject  trespassers  from  the 
train  upon  which  he  is  employed,  the  charge  was  error,  for 
which  the  judgment  must  be  reversed. 

To  hold  the  master  liable  for  the  act  of  his  servant,  it  is  not 
necessary  that  the  servant  should  have  authority  to  do  the 
particular  act  The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be  liable.  But  the 
act  must  be  done  within  the  scope  of  the  general  authority  of 
the  servant  It  must  be  done  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the  object  for  which 
the  servant  is  employed.  For  the  mode  in  which  the  servant 
perforins  the  duty  he  is  engaged  to  perform,  if  wrongful  and 
to  the  injury  of  another,  the  master  is  liable,  although  he  may 
have  expressly  forbidden  the  particular  act  But  whether  the 
act  in  question  can  be  implied  from  the  general  authority 
conferred  upon  the  servant  must  in  general  depend  upon  the 
nature  of  the  service  he  is  engaged  to  perform  and  the  circum' 
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«tanoe8  of  the  partioular  case.  We  know  that  as  a  general 
rule  the  conductor  of  a  railway  train  haa  the  gen«ral  control 
and  management  of  his  train.  Hie  position  has  been  likened 
to  that  of  the  master  of  a  ship.  It  is  necessary,  as  well  for  the 
protection  of  the  interests  of  the  company  as  for  the  secority 
of  the  persons  and  property  intrusted  to  his  care,  that  he 
should  have  authority  to  eject  trespassers  from  the  oars  under 
his  coutrol.  Therefore  it  has  been  held  in  numerooa  cases 
that  he  has  an  implied  authority  to  do  this:  RatMden  ▼.  309* 
ion  etc.  R.  R.  Co.j  104  Mass.  117;  6  Am.  Rep.  200;  SehuU  t. 
Third  Ave.  R.  R.  Co.,  89  N.  Y.  242;  RaUway  v.  Duncan,  15 
Am.  &  Eng.  R'y  Gas.  422;  RaUway  v.  Toomay,  1  Am.  &  Eng. 
R'y  Cas.  461.  It  has  also  been  held  that  a  locomotiTe  engi- 
neer has  an  implied  authority  to  eject  trespassers  from  his 
engine:  Carter  v.  Railway,  8  Am.  &  Eng.  R'y  Gas.  348;  22 
Am.  &  Eng.  R'y  Gas.  360.  So,  also,  a  railway  oompany  was 
held  liable  for  the  use  of  unnecessary  force  by  a  station-agent 
in  expelling  a  trespasser  from  a  station-house:  JohM&n  ▼•  Chi- 
-eago  etc.  R?y  Co.,  58  Iowa,  348.  An  engineer  has  the  charge 
and  control  of  his  engine,  and  it  is  necessary  for  the  safe  per- 
formance of  the  important  duties  deyolved  upon  him  that  ha 
should  have  authority  to  remove  persons  trespassing  upon  it. 
So  it  may  be  the  duty  of  a  station-master  in  charge  of  a  sta- 
tion-house to  eject  persons  not  lawfully  there,  when  their  pres- 
ence is  detrimental  to  the  interests  or  ferbidden  by  the  mlas 
•of  the  company* 

But  we  fail  to  see  that  any  necessity  exists  for  confer^ 
ring  authority  upon  a  brakeman  to  eject  trespassers  from 
the  cars.  The  conductor  has  this  power,  and  it  is  to  be  pr^ 
eumed  power  also  to  call  to  his  aid  the  other  senrants  of  the 
•company  upon  the  train.  The  name  "brakeman"  would  im- 
ply that  it  is  the  principal  duty  of  that  servant  to  attend  to 
the  brakes,  and  it  is  not  to  be  inferred  that  he  has  oontvol 
over  the  train,  or  any  particular  car  or  set  of  cars.  Aooord- 
ingly  we  find  it  distinctly  held  that  a  brakeman  has  no  im- 
plied authority  to  eject  trespassers  from  the  cars:  Towankda 
Coal  Co.  V.  Heeman,  86  Pa.  St.  418.  We  have  found  no  ease 
which,  when  carefully  analysed,  justifies  a  holding  that  a 
brakeman  has  such  implied  authority.  We  conclude  that  for 
the  error  in  the  charge  quoted,  the  judgment  must  be  re- 
versed. 

We  are  of  opinion  that  upon  another  trial  the  oonveraatioa 
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liad  by  the  plaintiff  with  the  brakemaa  before  getting  on  the 
train  should  be  excluded. 

The  other  questions  presented  in  the  briefs  need  not  arise 
upon  another  trial,  and  will  not  be  considered. 

The  attention  of  oounsel  for  the  appellant  is  called  to  the 
fact  that  his  brief  does  not  comply  with  the  rules.  The  as* 
sigunients  of  error  should  not  all  be  grouped  together,  but  each 
should  be  presented  separately,  with  its  appropriate  proposi- 
tions and  statements  under  it 

The  judgment  is  reversed,  and  the  eaose  is  remanded. 


BviDBf ci  -^  Km  QvfTM, »  Aj  to  what  oonditiou  nrafi  b«  falfllled  to 
■titate  A  oirmmistanM  or  a  daclaratioD  »  part  of  tha  rtt  ffettm,  saa  ^italt  t. 
Boberia,  111  N.  T.  278;  7  Am.  St.  Rap.  741;  Leakey  t.  0am  Ave.  ate.  Jtp  Ckk^ 
97  Mo.  165;  10  Am.  St.  Rap.  300;  Ward  r.  WkUe,  86  Va.  212;  19  Am.  Si 
Rap.  888.  Tliat  uttaranoaa  of  iqjorad  penona  immadialaly  aftar  an  aooidant 
ara  admissible  aa  part  of  tha  rei  gwifts,  saa  Litik  Sod  ete.  J^p  Oo,  t.  LevenU. 
48  Ark.  838;  8  Am.  St.  Rap.  280;  LwOnUU  eU^BTpCkkr.  Buck,  116  Indr 
666;  9  Am.  St  Rap.  888;  Leakey  t.  Cku$  Av.  0U.  Jtp  Oo.,V!  Ma  166;  10 
Am.  St.  Rap.  800;  Pennt^lvoHla  B.  B.  Oo.  t.  £fOM,  129  Pa.  St.  113;  16  Am. 
St.  Rep.  701;  Kennedy  v.  BoeUaUr  etc  ffp  Oo,,  130  K.  T.  666.  In  OlMer 
T.  LommMe  etc  By  Oo.,  43  La.  Ann.  805,  it  was  held  that  tha  statamanta 
of  a  oompanion,  made  in  tha  praaenoa  of  aa  injnrad  parson,  withoat  con* 
tradietion  from  tha  latter,  were  also  admiasibla  aa  part  <^  tha  tee  geeke. 

On  tha  other  hand,  oomplainta  which  ara  so  far  detached  from  tha  oocnr* 
ranoa  aa  to  admit  of  daliberata  deaign  are  not  parta  of  the  ree  gestm;  Kenmedg 
T.  BoeheHer  etc.  By  Oo,,  180  N.  T.  664.  Aa  to  the  weight  to  ba  attached  to 
tha  atatementa  of  sick  persons  regarding  their  physical  condition,  see  Oemtrol 
JLBOO.Y.  BmUh,  76  Qa.  209;  2  Am.  St.  Rep.  81}  Fkmkng  r.  Spriof^SeH 
164  Mass.  620;  i>avMiiOfi  T.  Oomefl;  182N.  Y.  228. 

BTiDxiicni  THAT  BnAXXinx  ara  in  the  habit  of  ajaotlng  from  train  tramps 
who  rafosa  to  pay  their  fare  is  admissible  to  proTc  that  it  is  within  the  lino 
of  a  brakaman's  dnty  to  eject  a  person  for  the  non-payment  of  hia  fare:  8L 
Louie  eic  BTyOo^r,  ffendrkke,  48  Ark.  177;  8  Am.  St  Rap.  22a 

Thi  OmntAL  Ruli  is,  that  a  railroad  company  ia  answerable  for  acta  af 
ita  serranta  in  the  coarse  of  their  employment  whether  abusing  or  rightfully 
pnrsaing  tha  powers  conferred  on  tham,  and  whether  acting  within  or  in 
direct  violation  of  their  instmctions:  Lake  Shore  etc  B.  B.  Oa,  r.  Brown,  128 
DL  162;  6  Am.  St.  Rep.  610;  Ohkago  etc  I^y  Oo.  v.  Weai,  125  IlL  820;  8 
Am.  St.  Rep.  380;  Wtittamer.  Pulhum  Palace  Oar  Oo.,  40  hk.  Ann.  87;  8 
Am.  St.  Rap.  612.  See  also  notea  to  Seuannah  Street  B  B.  Oo.t.  Bryan,  22 
Am.  St  Rep.  466;  and  Dillingham  t.  Baeeell,  78  Tex.  47, 16  Am.  St  Rep.  752; 
which  holda  that  if  tha  serrant  of  a  common  carrier,  in  performing  any  duty 
within  the  line  of  his  employment  oses  nnnecessary  force  in  doing  an  act 
lawful  In  itself,  and  thereby  commita  a  treapasa  or  a  arims^  tha  carrier  ia 
reaponsibla. 

Whsthsb  Pabtioulab  Act  ov  Sirtart  was  or  was  not  done  in  the  line  of 
his  dnty  is  a  question  to  be  determined  by  the  Jury  from  the  surrounding 
facts  and  circumstances:  SL  Louis  etc  B'y  Oo.  T.  Hendrieke,  48  Ark.  177;  8 
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8t  Sep.  MX    See  also  DwbuOt  v.  New  Ym^  etfe.  A.  iSL  Gbt.»  ISO  K.  T. 
117;  17  Am.  St.  Rep.  61 1»  to  the  mum  point. 

Thb  Ck>iiiHroxoB  or  ▲  Railboas  Tbaiv  bee  Hm  right  to  dtreoft  all  Hm 
moTemenU  of  the  traini  Rautk  t.  Lbifd.  SI  Pa.  St.  S68|  72  Am.  Deo.  747| 
and  to  require  one  who  doee  not  pay  hit  fttre  to  leaTo  tiio  train:  Skmiar  t. 
AL  Lom^  iffi.  iTy  Oa..  92  Mew  S8S.  Where  a  penon  repreeente  himaelf  to  ho 
the  oondaotor,  ia  poMoaiwd  of  the  paraphernalia  of  that  oflloial,  and  ie  aotnaBj 
engaged  in  taking  fareo  from  the  pemangen^  a  atroog  preoomptioA  ariaeo  tkat 
he  ie  in  laot  the  eondnotor  of  the  traint  iBmjaJHne  y.  VkiAmr§  Mt.  JL  JL 
Cb.,  42  La.  Ann.  MS. 

A  BnATanAW  employed  on  a  freight  tnda  hi  ehaift  of  a  ooBdnotor  hna  no 
implied  aathori^  to  bind  the  oompa^  bf  a  oontnot  of  pawtgei  QmJSf  ▼• 
LfMMSk  eC0;  JTf  Ckt  48  La.  An.  477. 


WiLSov  V.  Dbntov. 

Hmotiabls  InnsiniBiiTi  —  PuBOBAsm  nr  Good  Varm  — 

The  powemion  of  a  negotiaUe  inetmment^  aeqnirod  hi  good  Ihllfc  and 
the  unal  eonrae  of  trade^  oonatltntee  the  holder  a  pnrohaeeff»  whothei  ti 
peraon  from  whom  it  waa  reoeiTed  had  title  or  nol^  and  tho  r«la  ia  a 
affected  by  the  faet  that  the  etatnto  omita  the  worda  *'  in  the  oaaal 
of  trader"  aa  the  maifiLJUiM  of  the  tranaaetion  may  alwaya  bo 
by  eironmstantial  evidenoe. 

HmOTIABLB  iMaTBUMllITi  ^  PVBOBABBB  Of  GoOD  FAIim.  —  A 

note  giren  by  the  pnrohaeer  of  a  negotiable  Inatnimenti  olaiaaed  to  liaTa 
been  acquired  in  good  faith  in  the  nanal  ooorae  of  tnde^  ia  a  valnaMa 
oonaiderationt  though  ita  inadeqnaey  may  be  ahown  on  Hie  iamo  of  good 
faith. 

/•  A.  B.  Puima%  and  PeU§l  and  0roi6y,  fiv  ihe  appdUnta 

Le<ich  and  TempUiont  for  the  appelleas. 

Oabbbtt,  p.  J.,  Section  B.  Suit  by  the  appellants,  J.  0. 
and  J.  A.  Wilson,  against  E.  T.  Denton  and  others  to  recoTor 
the  possession  -of  two  promissory  notes.  The  notes  were  in 
the  possession  of  the  City  National  Bank  of  Sulphar  Springs, 
a  defendant  in  the  suit,  which  had  them  for  collection.  Cot> 
ter  and  McMulIan,  also  appellees,  intervened  in  the  suit  and 
claimed  to  own  the  notes,  and  asked  for  judgment  for  posses- 
sion thereof.  The  notes  were  payable  to  plaintiffs  J.  O.  and 
J.  A.  Wilson,  or  bearer,  and  were  executed  by  J.  H.  McClim* 
ons,  who  was  also  a  party  defendant.  They  were  for  one 
thousand  dollars  each,  dated  the  same  day,  August  6,  1889, 
due  at  twelve  months  and  two  years  respectively,  with  semi* 


1 


Dec.  1891.]  Wilson  v.  Dbnton.  909 

annual  interest  at  tbe  rate  of  twelve  per  cent  per  annnro,  and 
were  secured  by  mechanio's  lien  on  a  building  erected  for  Mc- 
Climons  by  plaintifb.  There  was  a  prior  lien  on  the  building 
for  one  thousand  dollars.  The  building  was  worth  about  six 
thousand  dollars. 

Denton  had  been  intrusted  with  the  possession  of  the  notes 
by  the  plaintiffs,  in  order  to  sell  them  to  one  Womack.  He 
did  not  do  this,  but  on  February  1, 1890,  sold  them  to  Cotter 
and  MoMullan  in  consideration  of  their  two  notes  to  Denton's 
wife  for  nine  hundred  dollars  eaoh,  bearing  twelve  per  cent 
interest^  due  in  four  and  sixteen  months  after  date,  and  his 
account  with  them  for  thirty-six  dollars. 

Trial  was  had  before  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  interveners,  Cotter  and  Mo- 
Mullan. Plaintiffs  have  perfected  their  appeal  to  the  supreme 
oourt,  and  have  properly  assigned  errors,  for  which  it  is  sought 
to  reverse  the  judgment  of  the  oourt  below. 

Without  undertaking  to  take  up  and  dispose  of  the  seyeral 
assignments  of  error  in  their  order,  we  shall  dispose  of  the 
questions  presented  by  them  as  they  arise  in  a  general  con- 
idderation  of  the  case. 

Plaintifib  were  brick-masons  and  contractors,  and  the  de- 
fendant Denton  was  a  carpenter  and  contractor,  living  in 
Sulphur  Springs.  They  were  intimate  firiends,  and  stood  well 
and  were  regarded  as  solvent  in  the  09mmunity.  They  were 
not  partners  in  business,  but  when  plaintiffs,  who  were  part- 
ners, obtained  a  contract  for  a  building  they  usually  sublet 
the  wood-work  to  Denton,  and  when  he  obtained  the  contract 
he  would  sublet  the  brick-work  to  plaintiflBk  The  plaintiffs 
made  a  contract  with  McClimons  to  erect  for  him  a  brick 
building  upon  a  lot  in  Sulphur  Springs,  and  sublet  the  oon- 
tract  for  the  wood-work  to  the  defendant  Denton.  The  notes 
in  controversy  were  part  of  the  proceeds  of  said  oontraoti  and 
were  secured  by  a  mechanic's  lien  on  the  building,  which  was 
duly  recorded  and  fixed.  Denton  had  no  interest  in  the  notes. 
They  were  the  property  of  the  plaintiffs,  who^  in  August,  1889, 
intrusted  them  to  Denton  for  the  purpose  of  sale  to  one  Wo- 
mack. This  was  done  at  the  suggestion  of  Denton,  who  told 
J.  A.  Wilson,  the  active  member  of  the  firm  of  J.  O.  and  J.  A. 
Wilson,  that  he  could  seU  the  notes  to  Womack  for  two  thou- 
sand dollars.  Denton  failed  to  sell  to  Womack,  and  on  Wil- 
son's request  for  the  notes,  afterward  put  him  off  on  one  pretense 
and  another  until  about  Christmas,  when  Denton  claimed  that 
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WilBon  owed  him,  and  rofused  to  torn  the  notes  OTer  anlfl 
they  settled.  Wilson  was  ready  to  settle,  and  ondeaTcnred  to 
do  so,  bat  they  failed  to  oome  to  terms,  and  aoon  fdl  out 
Finally  Denton  asserted  a  olaim  of  ownership,  elaiming  that 
he  had  bought  the  notes  from  the  Wilsons  for  what  they  wwt 
owing  him.  Denton  made  several  eflTprte  to  sell  the  notes,  and 
Wilson  notified  one  party  not  to  bny  them  from  Denton. 

Cotter  and  McMnlian  were  merchants,  and  had  known  Den* 
ton  for  a  long  time  and  had  confidence  in  him.  They  knew 
of  his  dealings  with  the  Wilsons  and  their  intimacy.  Thsj 
regarded  both  Denton  and  the  Wilsons  as  reliable  and  honor- 
able men;  had  never  heard  of  the  differences  between  them, 
and  knew  that  during  the  year  1889  the  Wilsons  had  built 
several  houses,  and  that  Denton  did  the  wood*work  fi^  them. 

About  January  27,  1890,  Denton  went  to  Mr.  Ck>ttw,  told 
him  of  the  notes,  and  offered  to  sell  them  to  him  for  nine- 
teen hundred  dollars,  as  he  needed  money.    But  Cotter  did 
not  then  buy.    A  day  or  so  afterward  Denton  again  oflbred 
to  sell  the  notes  to  Cotter,  showed  them  to  him,  and  told  him 
that  they  were  written  by  Judge  Putnam,  who  had  drawn  the 
contract  fixing  the  lien.    He  agreed  to  trade  the  notes  to  Co^ 
ter  and  McMuUan  for  their  notes,  because  he  could  get  the 
money  on  their  notes.    No  trade  was  made  then.    Cotter  con- 
ferred with  his  partner,  and  they  agreed  to  offer  Denton  their 
notes  for  eighteen  hundred  dollars  for  the  McClimons  notes. 
Denton  found  a  purchaser  for  Cotter  and  McMulIan's  notes, 
and  on  February  1, 1890,  again  went  to  see  Cotter  and  Mo- 
Mullan,  and  sold  thd  notes  to  them  for  their  two  notes  for 
nine  hundred  dollars  each  and  his  store  account  for  thirty-six 
dollars.    Cotter  and  McMuUan  drew  up  and  signed  notes  pay- 
able to  Denton,  who  requested  notes  payable  to  his  wife.    The 
first  notes  were  then  destroyed,  and  notes  were  executed  pay- 
able to  Denton's  wife,  and  were  soon  after  sold  by  Denton  to 
one  Lacy  for  face  value.    Cotter  was  somewhat  suspicious, 
but  Denton  explained  that  he  was  indebted  to  his  wife,  and 
wanted  the  notes  in  her  name,  so  that  the  money  would  be 
hers.    This  explanation  satisfied  Cotter,  and  the  transaction 
was  closed.    All  the  parties  who  had  had  any  connection  with 
the  notes  —  McClimons,  the  maker;  the  Wilsons,  the  payees; 
and  Judge  Putnam,  who  drew  the  papers  —  resided  in  Sulphur 
Springs,  and  Cotter  met  them  daily,  but  did  not  speak  to  any 
of  them  about  the  transaction  or  the  notes.    He  sent  the  notes 
by  the  defendant  Denton,  who  was  going  to  Dallas,  to  be 
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placed  in  the  hands  of  parUes  there  for  ooneotion.  His  ex* 
planation  of  this  was,  that  McCIiinons  was  slow  pay,  that 
the  semi-annual  interest  wonid  soon  teAl  doe,  and  that  if  Mo-^ 
Climons  knew  that  he  owned  the  notes  he  wonId  ask  for  an 
extension,  which  he  did  not  care  to  give;  and  that  as  Denton 
was  going  to  Dallas,  he  sent  them  by  him,  and  they  were  sent 
through  a  bank  at  Dallas  to  the  Sulphur  Springs  bank  for  col* 
lection.  Cotter  bought  the  notes,  relying  implicitly  upon 
Denton's  statements,  which  he  believed  to  be  true.  He  had  no 
actual  notice  of  any  claim  the  Wilsons  had  in  the  notes,  and 
McMulIan  had  none,  and  they  believed,  when  they  bought  the- 
notes,  that  they  belonged  to  Dentoui  and  that  they  were  get- 
ting a  good  title  to  them. 

Upon  the  question  of  notice,  the  learned  judge  who  tried  the 
case  below  found  that  Cotter  and  MoMuUan  did  not  have  ac- 
tual notice  of  the  invalidity  of  Denton's  title  to  the  notes,  and 
that  the  facts  were  not  sufficient  to  charge  them  with  construc- 
tive notice.  Appellants  contend  that  the  latter  finding  is  not 
supported  by  the  evidence;  also  that  the  court  erred  in  its 
conclusion  <^  law  that  the  character  of  constructive  notico 
necessary  to  charge  the  interveners  must  be  such  as  to  show 
a  want  of  good  faith. 

The  ordinary  rule  of  constructive  notice  which  applies  ta 
the  purchase  of  property  is  not  applicable  in  the  case  of  nego-^ 
tiable  instruments.  As  promotive  of  their  circulation,  a  liberal 
Tiew  is  taken,  which  makes  the  bona  fides  of  the  transaction 
the  decisive  test  of  the  holder's  right.  He  is  entitled  to  recover 
upon  it  if  he  has  come  by  it  honestly:  Oreneaux  v.  WKeeUr^ 
6  Tex.  525;  1  Daniel  on  Negotiable  Instruments,  sec.  776.  It 
matters  not  how  the  vendor  came  in  possession  of  the  bill  or 
note,  whether  by  theft,  or  fraud,  or  honestly;  the  title  of  tho 
transferee  does  not  depend  upon  the  title  of  the  vendor,  but 
upon  his  possession,  and  if  the  buyer  has  acted  in  good  faith 
and  paid  a  valuable  consideration,  his  title  cannot  be  im-^ 
pugned.  An  early  English  case  {CHU  v.  OubiUf  8  Barn.  &  C. 
466)  laid  down  the  principle,  that  although  the  holder  had 
given  value  for  the  bill  or  note,  yet  if  he  took  it  under  dreum* 
stances  which  ought  to  have  excited  the  suspicions  of  a  pru* 
dent  and  careful  man,  he  could  not  recover.  This  was  a  de- 
parture  from  the  earlier  rule,  which  regarded  the  bona  fide$^ 
as  the  crucial  test  by  which  it  was  to  be  determined  whether 
or  not  the  purchaser  should  be  protected  against  defenses  that 
would  be  valid  against  the  transferrer  of  the  note.    But  the-. 
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earlier  rale  was  soon  again  reyerted  to^  and  afterward  made 
even  more  liberal;  and  it  became  the  law,  that  while  gmn 
negligence  might  be  evidence  tending  to  show  malafideB^  and 
as  such  admissible,  it  did  not  in  itself  amount  to  proof  of 
malafide9j  and  was  not  sufficient  to  deprive  the  holder  of  his 
right  to  recover.  If  it  should  be  left  to  a  jury  to  determine  as 
to  the  degree  of  caution  which  a  prudent  man  must  exercise 
on  taking  such  an  instrument,  it  would  lead  to  much  pwplez- 
ity  and  to  frequent  injustice.  This  is  the  law  deduced  firam 
the  English  decisions  by  Mr.  Daniel  in  his  admirable  work  on 
negotiable  instruments,  sees.  770  et  seq. 

A  review  of  the  American  authorities  shows  by  fsr  die 
greater  number  concurring  in  the  principle  which  has  besn 
finally  established  as  the  law  of  England:  Daniel  on  N^c^ 
tiable  Instruments,  sec.  776.    We  think  the  entire  qoestioo  is 
one  of  bad  faith,  and  that  our  supreme  court  adopted  this  role 
as  early  as  the  case  of  Oreneaux  v.   Whsder^  6  Tex.  BSfi. 
Judge  Hemphill  said,  in  Weathered  v.  Smithy  9  Tex.  625,  60 
Am.  Dec.  186:  **The  possession  of  the  instrument,  acquired  in 
good  faith  in  the  usual  course  of  trade,  gives  property,  whether 
the  person  from  whom  it  was  received  have  title  or  not.    This 
doctrine,  founded  on  the  necessity  of  securing  the  benefits 
accruing  from  the  free  circulation  of  commercial  paper,  had 
its  origin  in  the  case  of  MiUer  v.  Racey  1  Burr.  452,  in  appli- 
cation to  bank-notes,  and  was  subsequently  extended  to  all 
negotiable  instruments  transferable  by  delivery.**   Thus  eariy 
in  our  state  was  this  most  salutary  principle  from  the  elder 
commercial  states  and  from  England  adopted;  at  a  time,  too^ 
when  its  commerce  was  in  its  infancy.    It  is  a  rule  that  is  now 
far  more  imperatively  demanded  by  our  commooial  interests^ 
which  have  since  then  grown  to  much  greater  proportioDs  than 
they  were  in  those  days. 

We  think  the  other  questions  presented  bear  npon  the  qus^ 
tion  of  good  faith.  It  will  be  observed  that  our  Revised  Stat" 
Qtes  (art.  265)  does  not  use  the  qualification  ^  usual  ooorse  cf 
trade."  But  this  cannot  affect  the  rule,  tot  it  would  he  admis» 
sible  always  to  establish  mala  fidee  by  circumstantial  evidence^ 
and  the  manner  in  which  the  title  should  be  acquired  would 
be  a  subject  of  inquiry,  as  tending  to  establish  the  main  &ot 
of  good  or  bad  faith.  Again,  we  do  not  suppose  it  would  be 
contended  that  the  omission  of  this  qualification  would  shot 
off  defenses  to  a  note  transferred  to  a  trustee  for  creditors  and 
.  holders  of  like  character.     So  it  may  well  be  doubted  whether 
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the  omission  of  this  usual  reatrictioo  in  our  statutes  really 
amounts  to  anything:  Davis  y.  Gray,  61  Tex.  606;  Eauffman 
V.  Robey,  60  Tex.  810;  48  Am.  Rep.  264.  Cotter  and  McMul- 
lan  bought  the  notes  at  a  discount  in  order  to  make  a  profit 
on  them.  They  got  them  for  less  than  their  face  value,  but 
not  at  80  great  a  discount  as  to  suggest  fraud.  In  the  case  of 
Qreneaux  ▼.  Wheeler^  6  Tex.  525,  the  note  had  been  purchased 
from  an  attorney  at  law,  who  held  it  for  a  client^  at  fifty  cents 
on  the  dollar. 

There  must  be  a  valuable  consideration  paid  for  the  note  in 

order  to  protect  the  purchaser.    It  is  not  necessary  that  the 

consideration  should  be  full  and  adequate.    Its  inadequacy 

may,  however,  be  considered  as  a  circumstance  on  the  issue 

of  good  faith.    It  was  shown  that  Cotter  and  McMuUan  paid 

for  the  notes  in  controversy  with  their  own  notes.     Other 

negotiable  notes  of  the  purchaser  constitute  a  valuable  con* 

.  eideration;  and  the  giving  of  a  note  by  the  purchaser  of  a 

negotiable  instrument  is  a  sufficient  consideration  to  make 

him  a  honafde  holder  for  value:  Randolph  on  Commercial 

Paper,  sec.  479.    It  has  been  held  in  this  state  that  a  note 

payable  to  bearer,  given  for  land,  is  a  valuable  oonsideration: 

Cameron  v.  Ramele^  53  Tex.  244;  Dodd  v.  Oainea^  82  Tex.  429. 

The  purchasers  of  the  notes.  Cotter  and  McMuUan,  could 

not  have  been  affected  by  any  knowledge  that  Lacy  had  of  the 

invalidity  of  Denton's  title;  so  it  will  not  be  necessary  to  in* 

quire  whether  or  not  the  finding  of  the  oourt  that  Lacy  was 

an  innocent  purchaser  of  the  notes  executed  by  Cotter  and 

McMuUan  to  Mrs.  Denton  is  supported  by  the  evidence. 

We  find  no  error  in  the  judgment  of  the  oourt  below,  and 
recommend  that  it  be  affirmed. 


NxoonABU  iMSsauiaHTB— BovA  Turn  Pubohasib.— On  tb«  qnettioa 

of  who  must  be  doomed  •  bonaJkU  purohasor  of  a  negotiable  insimment,  fee 

Kttte^  T.  VKAttn^,  46  Wu.  110;  90  Am.  Rep.  097,  and  note  701-708;  note  to 

Fim  Nal.  Bamk  t.  (knmi^  (hmm'f,  100  Am.  Doe.  190-199;  note  to  Bap  t. 

OodfUngiom,  9  Am.  Doo.  ^%  878;  Ik^ttng  y.  IkM  NaL  Bank  43  Kan.  197| 

19  Am.  St  Kop.  126;  Mke  r.  Jom$,  103  K.  a  226;  14  Am.  St  Rep.  SOI,  and 

note;  FUtgmM  r.  Barker,  96  Mo.  661;  9  Am.  St  Rep.  876,  and  note;  Sati 

Birmingham  etc  Ook  r,  DeimiM,  86  Ala.  666s  7  Am.  St  Rep.  78.    One  who 

takea  a  note  befora  natority  for  Taloo  in  good  faith  la  mUmaJkU  pnrohaMc 

tbereofi  Gri/UkT.  Shipkg^U  Hd.  69A|  Monr.  ifo^87  8.  a  182|  Umiikr. 

loebcood,  80  Wia.  490. 

▲m.  8r.  Rar.,  Vob  XXVIL-W 
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Wbstbbn  Union  Tblbgbaph  Gompant  v.  Natiobsl 

ittTlZA%M0.) 

XiLiomAFH  OoMPAvm  —  Dmlat  nr  Dcuvset  or  Mbmaob  —  Dakaob 
voE  MxMTAL  Amovibs.  —  Whan  •  talogmpii  oompuiy  rtoaim  a  pi»> 
paid  mwaice  from  •  mothar  to  her  aon,  oonairtiiig  of  tho  w«Kd%  "  Yov 
■top-father  died  thia  monung."  with  notioe  that  it  ia  important  tiiat  it 
be  MDt  at  onoe^  ahe  may  reoover  damagea  for  tho  mental 
talQdd  from  the  non^deliTeiy  of  the 


A.  H.  Fidd^  for  the  appellant 

B.  W.  FoiUr^  for  the  appellee. 

OABBBTTf  p.  J.y  Seotion  B.  Parthena  Nations  broaght 
suit  against  the  Western  Union  Telegraph  Oompanj  for  dam- 
ages, oonsisting  in  injury  to  feelings  arising  fron^  the  alleged 
failure  of  the  appellant  to  deliver  a  telegram  to  her  aon,  8.  H. 
Perry,  announcing  the  death  of  her  husband.  She  alleged 
that  she  was  deprived  of  the  aid,  consolation,  and  advice  her 
son  would  have  given  her,  and  of  his  presence  as  a  staff  to  up- 
hold her  in  such  a  dire  calamity;  and  that  she  was  damaged 
in  the  sum  of  twenty-five  cents  paid  for  the  transmiasion  of 
the  telegram,  and  in  injury  to  her  feelings. 

There  was  a  plea  of  general  denial  by  the  defendant.' 

No  jury  having  been  demanded,  the  law  and  the  facts  were 
submitted  to  the  court,  which  rendered  judgment  in  fav<Nr  of 
plaintiff  for  the  sum  of  three  hundred  dollars.  Defendant  ex- 
cepted and  gave  notice  of  appeal,  and  the  case  is  before  us  £or 
revision  upon  proper  assignment  of  errors. 

The  findings  of  fact  which  were  filed  by  the  judge,  so  far  as 
they  are  pertinent  to  this  sppeal,  may  be  summarised  as  fol- 
lows:— 

Plaintiff  was  twice  married.  8.  H.  Perry,  to  whom  the  tele- 
gram was  addressed,  was  a  son  by  the  first  marriage,  and 
resided  in  Sulphur  Springs,  Hopkins  County.  Plaintiff  hsd 
been  married  to  Mr.  Nations  about  twenty  years,  and  by  him 
also  had  children.  On  November  6, 1887,  she  and  her  hus- 
band and  their  two  children  lived  two  miles  firom  Anona,  a 
railway  station  in  Red  River  County,  where  defendant  had  a 
telegraph  station.  Defendant  also  had  a  telegraph  station  at 
Sulphur  Springs.  Mr.  Nations  died  that  day  early  in  dw 
morning,  and  plaintiff  sent  Joseph  Nations,  her  son,  seventeen 
years  of  age,  and  a  neighbor  to  Anona  to  telegraph  for  her  son 
S.  H.  Perry,  and  they  immediately  went  and  delivered  to  de- 
fend ant  the'following  telegram:  — 
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'^  To  S.  H.  Pkbbt,  Sulphur  Springs,  Texas. 

**  Your  Btep-father  died  this  morning. 

**  Mbs.  p.  Natiohs.** 

Tbey  paid  forty  cents  fiir  the  transmission  of  the  message, 
which  was  the  regular  price.  Joseph  Nations  told  the  agent 
at  the  time  that  his  father  was  dead,  and  that  he  wanted  the 
telegram  sent  at  once;  that  it  was  important  that  it  should  be 
rushed  through  at  once. 

The  message  was  sent  at  once,  and  was  received  by  defend- 
ant's agent  at  Sulphur  Springs  by  11:80  o'clock  that  morning, 
and  he  gave  it  to  the  messenger-boy  for  delivery.  There  was 
a  negligent  failure  to  make  a  delivery  of  the  telegram  for  sev- 
eral  days.  If  the  telegram  had  been  delivered  promptly,  at 
might  have  been  done,  Perry  could  have  left  Sulphur  Springs 
before  seven  o'clock,  p.  M.,  on  November  6th,  by  rail,  and  ar* 
rived  at  Anona  by  ten,  a.  m.,  the  next  day.  He  would  have 
gone  to  his  mother  at  once.  He  did  go  on  November  ISth^ 
when  he  finally  received  the  telegram. 

Plaintiff  had  resided  at  Anona  only  a  short  time,  and  desired 
to  bury  her  husband  at  their  old  home,  near  Blossom  Prairie^ 
in  Lamar  County.  She  desired  her  son  to  be  with  her  for  the 
advice  and  consolation  his  presence  would  afford  her,  and  to 
arrange  and  superintend  the  burial,  and  aid  her  in  moving 
the  corpse;  but  failing  to  hear  from  him,  she  kept  the  body 
until  late  in  the  evening  of  November  7th,  when  she  was  oom« 
polled  to  bury  it,  about  dark  on  that  day,  at  Anona. 

There  are  two  questions  presented:  Was  there  any  damage 
or  injury  for  which  the  law  would  compensate  Mrs.  Nations? 
If  BO,  was  there  anything  in  the  message  to  indicate  her  desire 
to  have  her  son  with  her,  or  that  any  action  was  to  be  taken 
by  him?  Appellant  violated  its  contract  with  Mrs.  Nations 
promptly  to  send  and  deliver  the  telegram  to  8.  H.  Perry  with 
all  reasonable  dispatch;  and  for  a  breach  of  the  contract  she 
was  entitled  to  recover  the  sum  paid  to  appellee  for  the  trans- 
mission of  the  message,  and  injury  to  feelings,  as  actual  dam- 
age, if  the  facts  should  show  that  such  injury  was  occasioned 
as  the  law  would  allow  compensation  for,  and  that  the  dam* 
age  was  reasonably  within  the  contemplation  of  the  parties 
when  the  contract  was  made.  We  cannot  doubt  that  the 
grief  of  Mrs.  Nations  at  the  death  of  her  husband  was  attended 
with  disappointment  and  anguish  at  the  failure  of  her  son  to 
arrive  and  be  present  with  her,  with  consolation  and  advice 
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and  directioa  in  the  banal  of  her  deceased  hoBband.  TUi 
additional  source  of  grief  was  from  an  independent  oaase,  and 
was  a  proximate  result  from  the  breach  of  its  contract  bj  the 
defendant.  It  cannot  be  said,  as  in  RowM  ▼•  Western  Union 
TeL  Co,f  75  Tex.  26j  that  the  bitter  disappointment  of  Mis. 
Nations  at  the  absence  of  her  son  was  a  mere  continuation  of 
the  grief  over  the  death  of  her  husband.  From  the  langoags 
of  the  telegram  itself,  to  say  nothing  of  the  testimony  of  the 
witness  Joseph  Nations,  that  he  told  the  operator  that  hii 
father  was  dead,  and  that  it  was  important  that  the  telegram 
be  rushed  through  at  once,  the  defendant  was  bound  to  know 
that  the  mother  was  informing  her  sou  that  her  husband  was 
dead.  It  was  unnecessary  that  the  telegram  should  oontain 
in  its  terms  an  invitation  to  the  son  to  come  and  be  with  her, 
for  such  was  the  reasonable  interpretation  to  pat  upon  it,  It 
wi^s  information  from  the  grief-stricken  mother  to  her  son  that 
his  step-father  (her  husband)  was  dead,  and  it  could  be  hardly 
presumed  that  an  express  invitation  would  be  needed  for  him 
to  come. 

The  case  of  Reese  y.  Weetem  Union  TeL  Co.,  128  Ind.  SH 
is  upon  very  similar  facts,  and  is  very  much  in  point,  the  only 
difference  being  that  it  is  not  so  strong  a  case  upon  the  facto 
as  this  case.  In  that  case,  the  telegram  was:  **  My  wife  is 
very  ill;  not  expected  to  live."  It  was  signed  William  Reeeep 
and  addressed  to  A.  S.  Clements,  who  was  his  brother-in-law. 
The  court  said:  '^  It  is  true,  there  was  nothing  in  the  telegram 
to  indicate  the  kinship  that  existed  between  the  appellant  and 
the  person  to  whom  the  message  was  addressed,  nor  did  it  re* 
quest  the  presence  of  Mr.  Clements  or  his  wife  at  the  bedside 
of  the  dangerously  sick  sister^in«law,  but  this  afforde  no  ex* 
case  to  the  appellee  for  its  failure  to  deliver  the  telegram." 
And  again:  ''From  the  information  before  it  when  it  entered 
into  the  undertaking,  the  appellee  was  bound  to  know  that 
mental  anguish  might,  and  most  probably  would,  come  to 
some  person  in  case  it  failed  to  act  promptly  in  transmitting 
and  delivering  the  dispatch,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered  by  the  appet 
lant  to  the  appellee's  agent  at  Jamestown,  and  is  within  the 
undertaking.  Whether  such  mental  suffering  would  be  caused 
by  the  failure  of  a  brother-in-law  and  wife  to  go  at  onoe  to  the 
bedside  of  a  dying  sister-in-law,  or  from  the  failure  of  a  physi* 
ciau  to  reach  his  patient  while  there  was  still  hope  that  some- 
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filing  might  be  done  to  bring  relief,  and  possibly  a  restoration 
m^t  health,  or  for  some  other  cause,  is  unimportant" 

In  Western  Union  Tel.  Oo.  y.  Broesehej  72  Tex.  658, 18  Am. 
8t.  Rep.  848,  the  tolegram  was:  "  Mrs.  Broeeohe  is  dead;  will 
l>ring  corpse  on  train  to-nighf  It  was  sent  for  the  benefit  of 
%he  sender,  and  the  court  said  it  ^'  was  too  obvious  to  require 
explanation." 

The  case  of  Western  Union  Tel.  Co.  y.  Kirkpatrkkf  76  Tex. 
217,  18  Am.  St.  Rep.  37,  has  been  citod  by  appellant  In  that 
oase,  there  was  no  mention  of  Mrs.  Kirkpatriok,  for  whose 
benefit  the  suit  was  brought  The  tolegram  was  to  her  bus- 
band  to  come  and  bring  Ferdinand,  who  was  a  brother  of  Mrs. 
Kirkpatriok;  that  his  father  was  very  low.  It  was  held  that 
a  suit  could  not  be  maintained  for  injury  to  her  feelings,  as 
there  was  nothing  in  the  tolegram  *'  to  apprise  the  company 
either  that  plaintiff  had  a  wife,  or  that  she  was  at  Highland 
station,  or  that  the  object  of  the  communication  was  to  afford 
information  upon  which  she  was  expected  to  act" 

We  think  that  in  this  case  the  appellant  was  in  the  posses- 
sion of  information  sufficient  to  make  it  within  the  contem- 
plation of  the  parties  that  the  telegram  was  sent  for  the  benefit 
of  Mrs.  Nations,  and  was  in  effect  an  invitation  to  her  sou 
to  come  to  her.  Joseph  Nations  told  the  agent  that  it  was 
important,  and  that  he  wantod  it  rushed  through  at  once. 
Why,  except  for  the  benefit  of  the  sender?  And  could  not  the 
mother  rely  on  her  son  to  come  without  a  command  or  an  invi- 
tation to  do  so?  To  us  it  appears  that  the  appellant  was  in 
possession  of  sufficient  information  to  make  it  reasonably  ap- 
parent that  the  telegram  was  sent  for  the  benefit  of  Mrs.  Na- 
tions, and  that  it  was  an  invitetion  to  her  son  to  come  and  be 
present  with  her. 

Believing  that  the  judgment  of  the  court  below  should  be 
affirmed,  we  so  report  _^^^^ 

Is  TBK  SiTBSBQirKrr  Oabi  of  PoM  T.  Watem  Utdtm  TeL  Ob.,  82  Tez.  648^ 
a  prepaid  telegram  from  a  tiiter  to  her  brother,  annonnoing  the  fatal  Ulneai 
•f  her  husband,  waa  reoeiTod  by  the  defendant  oompany  at  Detroit^  Tezai,  to 
be  aent  to  Snlphnr  Springs,  Texas.  The  mesiago  was  at  foUows:  "To  WU- 
Uaoi  MoOauin,  Salphar  Springs,  Texas.  Gome  at  onoe;  Mr.  Potts  is  not  ex- 
peoti»d  to  liye.  Signed,  M.  B.  Potts."  The  telegram  was  never  delivered. 
Mr.  Potts  mentioned  therein  died  three  days  after  it  was  reoeiyed  and  sent. 
Mr.  MoOann,  to  whom  it  was  addressed,  did  not  roach  the  ssndsr.  Mis.  M.  & 
Potte,  nntU  more  than  seven  days  after  it  was  reoeived  by  the  topograph  oom* 
p  my.  In  an  action  against  the  telegraph  company  for  iti  negligence  in  fafling 
to  deliver  the  mscsage,  it  was  decided  that  the  measage  on  its  face  showed  Hi 
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importenoo^  chargiag  tlM  oompMiy  witii  nMm  «l  wbatercr  woaU 

developed  by  ioqairy,  and  that  the  aender  waa  entitled  ta  raoofw 

for  the  mental  aoflering  anatained  by  laaaoQ  of  her  not  haTiag 

with  her  daring  bar  dedp  diatraaa  at  the  death  al  her  hnaband.  all  of  whkh 

waa  oaoaed  by  the  grota  nagliganea  of  tha  dafendaBt  aoipany  in  failing  ta 

promptly  deliver  aaid  meiaage. 

The  following  aathoritiea  were  oitad  in  anpport  of  Iha  nding t  Gmfftit,  IV 
Cb.  T.  Levy,  50  Tex.  642;  46  Am.  Bep.  860;  Owlf  e«8.  IVivrvgpft  €Xk  T.  JBd^ 
onlmm  70  Tax.  640;  Bkuuri  ▼.  H'eiteni  Unhm  M.  Ok,  66  Xax.  S80t  Mf 
60  Am.  Bep.  623;  Wtdtm  Umkm  2W.  Ok  ▼.  ifoon^  76  Tbz.  66;  16  Am 
St  Bep.  2a;  FTectera  Unhm  TtL  Gb.  ▼.  iidomi^  76  Tex.  631;  16  Am.  St.  Bifb 
020;  Wtdem  (Tnkm  7V2.  09.  t.  Feeglm,  76  Tbx.  637;  Wetteru  Umkm  TbL  Ok 
w.  Broeteke,  72  Tex.  664;  IS  Am.  8t  Bep.  64Bf  ITeiteni  Umhm  TtL  Ok  f; 
Simpmm,  76  Tex.  482;  Wmtm  Unhm  2VL  Obu  ▼•  RomMittmr,  OH  Tb.  dflU 
MHe  7«<0pftqBA  eC&  Oa.  ▼.  ar<wm>  82  Tex.  60. 

Damaqis  voft  MmfTAL  AjffouiflH.— In  regard  ta  tUa  anbjaot^  tbavaiaa 
oonfliot  of  opinion  in  the  several  atatea.  In  Texai^  whioh  aeema  to  have  aa^ 
plied  most  of  the  oaaea  holding  that  anch  damagea  arereoorarabla  apart  from 
the  infliction  of  any  phyaioal  injury,  the  opinion  af  the  oonrt  of  last  ramrt 
has  been  changed  three  tunea.  JnSoBdkT.  ITcifani  ITMbu 2VI.  Oa.,  66 TSa 
306^  40  Am.  Bep.  606^  it  waa  deeided  that  an  aotioa  for  mental  aaibri^ 
aloue  can  be  maintauied.  That  case  was  orarmled  ia  Ouff  etc  Kjf  Gx  t. 
Xevy,  50  Tex.  563;  46  Am.  Bep.  278;  bnt»  as  will  be  seen  from  the  oasaa  ottad 
above,  the  original  doctrine  has  again  prevailed,  and  i^peara  ta  be  firmly 
eatablished  in  the  jnrispnidence  of  the  state:  Compare  £f<il»  ▼•  Bommtr^  61 
Tex.  S3;  oals,  p.  660;  Oromfmfd  t.  Dofn^^  82  Tax.  1S0|  oaft^  p.  860L  A 
aimiUr  doctrine  has  been  enunciated  in  Tenneasee  and  Indiana:  WnxitwmA 
▼.  WuUm  Unkm  TeL  Oo.^  86  Tenn.  606;  6  Am.  St.  Bep.  864;  Bemkam  ▼. 
Wright,  125  Ind.  636;  21  Am.  St  Rep.  24a  In  other  statsa,  tha 
aeems  to  be  still  awaiting  an  aathoritatiTe  settlament 

Tkb  Oxn  aBAL  BvLi  is,  that  mental  snflbring  ia  not  an  element  of 
unless  based  on  bodily  injnryt  or  unless  the  injury  from  whioh  it  rseolts 
attended  by  ciroumstancea  of  maUcs^  insolt,  or  oppression:  DorroA  ▼.  iUSmok 
CenL  a.  R.O0.,  ^  Miss.  14;  7  Am.  St  B^  620,  and  oaasa  eitad  in  note. 
A  diaonsdon  of  mental  anguish  aa  an  element  of  damagea  wiU  ba  fannd  in 
tiM  extended  note  ta  iffst  ▼.  Wmtem  Unhm  2VL  Ok.  7  Ank  8t^  Umj^  6S0L 
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TiLaaRAFH  CoMPAirm— Dorr  to  Dxlitbb  Uwauam  ftnumiiwi  to  (Hm 
PxBSOii  Dff  Oabb  ov  AvorKBR.  —  Where  a  telegram  ia  addreaaed  to  one 
person  in  eare  of  another,  the  telegraph  company  must  uae  raasunsMs 
care  to  find  and  deliver  to  tha  party  addreaaed  upon  a  failure  to  deliver 
ta  the  party  in  whoee  eare  the  message  la  sent,  or  it  must  respond  ia 
damages  for  its  negligence  in  thia  respect^  especially  whan  tha  party  ad- 
dreaaed is  well  known  at  the  place  where  tha  uMasi^  b  reoeiired  far 
deliyery. 

Tblbouaph  CtoMFANm—  Duty  to  Dblitxr  MnsAou  to  Paktt  ADDRuaaiSL 
—  Where  a  telegram  is  addressed  to  one  party  in  care  of  another^  the 
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aon-6zutenee  of  the  pu^J  in  whose  eare  the  moBsage  b  sent  will  «ot>re- 
liero  the  telegraph  oompany  of  its  duty  to  ezeroise  reasonabU  oara  la 
find  aad  deliver  the  message  to  the  party  addressed. 

Tbediot— Whbh  Sxobwitb.  —In  aotioos  where  there  is  no  iUed  legal  ndn 
of  eompensation,  the  Terdiot  of  the  jory  is  oondosivei  unless  it  is  infla* 
onood  and  misled  by  eormption,  passion,  or  prejndioe;  and  when  the 
amount  of  the  yerdiot  Is  saoh  as  to  shook  a  sense  of  jnstios^  and  mnal 
haTo  been  the  reenlt  of  passion  or  prejndioe  on  the  part  of  the  jary,  tho 
judgment  rendered  in  acoordanoe  therewith  will  be  roFetaed  as  exoeosiTe. 

TsLBanAFH  OoMPANni— Dakaois  iqb  NoM-DSbrnuT  ov  Tbiaibak— 
Whsh  BxouBiTa.  —A  Terdiot  for  fonr  thousand  five  hundred  doUara 
against  a  telegraph  oompany  for  the  non-dellTery  ol  a  telegram  from  a 
mother  to  her  husband  relating  to  their  son,  and  reading,  *^Laah  la 
worsei  oome  home^"  b  ezoessiTe  and  ahonld  be  set  aaid%  slthoogh  tba 
father  did  not  reaoh  thb  son  until  after  hia  death. 


A.  H.  PUfd^  for  the  appellant. 

W.  R.  and  J.  L.  Camp^  and  H.  ChUionf  for  tlie  appellet. 

Gabrett,  p.  J^  Section  B.  TbiB  wag  a  Bait  for  damages  tat 
failore  to  deliver  the  following  telegram:  — 

^  OiLMEB,  Tbzab,  January  13, 1889. 
^Mb.  John  B.  Houohton,  care  Mr.  Basall,  Boak,  Cherokee 
County,  Texas. 
**  Lnsh  ia  worse;  come  home.  Lauba  Houghton.'' 

Lush  was  the  child  of  'John  B.  and  Laura  Houghton,  who 
resided  at  Gilmer.  The  father  was  at  Rusk  at  work  as  a  car- 
penter, and  boarded  with  a  man  by  the  name  of  Bouthwell, 
who  kept  a  boarding-house  about  two  hundred  yards  from 
appellant's  office  at  Rusk.  Houghton  had  requested  his  wife, 
in  oase  it  should  be  necessary,  to  address  him  in  care  of  Mr. 
Bouthwell,  but  it  seems  that  the  name  was  misunderstood 
and  erroneously  written  "  BasalL"  There  was  no  such  person 
as  Basall  in  Busk. 

Appellant  admits  that  the  message  was  sent  to  Busk,  and 
there  held  by  appellant  and  not  delivered. 

There  was  a  trial  before  a  jury,  which  returned  a  verdict  in 
tkYor  of  the  appellee  for  14,500.25,  for  which  judgment  was 
rendered. 

Some  seven  assignments  of  error  appear  in  the  record,  but 
we  think  the  case  turns  upon  two  questions:  1.  Was  the  de- 
fendant's obligation  promptly  to  deliver  the  telegram  limited 
to  such  delivery  to  the  person  to  whose  care  it  was  sent? 
2.  If  not  so  limited,  and  the  defendant  is  liable  in  this  case 
in  damages  for  failure  to  deliver  to  the  plaintiff,  was  the 
amount  of  damages  assessed  by  the  jury  excessive? 
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It  is  the  duty  of  a  telegraph  company  to  make  delivery  of 
a  telegram  in  due  time  to  the  proper  person,  and  it  is  bound 
to  due  oare  and  diligence  in  its  undertaking.  There  is  a  prima 
facie  obligation  resting  on  the  company  to  make  an  actual  pe?- 
Bonal  delivery  without  delay  to  the  person  to  whom  the  mei- 
sage  is  addressed.  If  in  the  exercise  of  due  diligence  to  find 
him  the  company's  messenger  is  unable  to  do  so,  the  com- 
pany might  perhaps  be  under  obligation  to  keep  the  message 
at  the  office,  and  mail  a  notice  thereof  to  the  address  of  the 
person  to  whom  it  is  sent  Defendant  was  under  obligatiaQ 
to  Snd  the  person  to  whom  the  message  was  directed,  and 
would  be  liable  for  a  negligent  breach  of  this  duty:  Scott  and 
Jarnigan  on  Telegraphs,  sees.  180,  186,  187;  Gray  on  Tele- 
graphs, sec.  23. 

There  does  not  seem  to  have  been  any  effort  to  find  the 
plaintiff.  The  only  evidence  offered  by  the  defendant  to  excuse 
its  failure  to  deliver  the  telegram  was  that  of  M.  N.  Dial,  who 
testified  that  he  lived  in  Rusk  in  January,  1889,  and  was  in  the 
railway  business;  that  he  had  lived  near  Rusk  twenty-three 
years,  and  never  knew  ''Basall";  that  he  knew  Jack  Bonthwell, 
but  if  he  ever  kept  a  boarding-house  he  did  not  know  it.  He 
was  a  clerk  in  the  telegraph  office,  and  could  have  delivered  the 
message  to  Southwell,  who  lived  two  hundred  yards  from  the 
telegraph  office;  that  he  did  not  know  Mr.  Houghton;  and 
that  Rusk  was  full  of  strangers  at  that  time,  going  to  New 
Birmingham,  which  was  about  one  and  a  half  miles  firoa 
Ruek. 

Plaintiff  had  been  in  Rusk  about  three  or  four  weeks,  work* 
Ing  at  the  carpenter's  trade.  He  was  at  work  within  twe 
hundred  yards  of  the  telegraph  office;  and  had  been  about 
the  depot  a  good  deal,  and  had  spoken  to  the  operator  several 
times.  His  boarding-house  was  in  sight  of  the  office.  He 
was  very  well  acquainted  in  Rusk.  He  knew  the  sheriff, 
county  clerk,  and  postmistress,  and  they  also  knew  him.  The 
hackmen  and  liverymen  knew  him,  and  he  also  knew  them. 
His  wife  had  relatives  there.  He  had  understood  Bouthwell's 
name  to  be  Basall.  When  he  left  home  he  told  his  wife  to 
keep  him  posted  in  regard  to  the  health  of  his  family. 

As  the  telegram  was  addressed  to  the  care  of  another  per>^ 
son  than  the  addressee,  a  delivery  to  such  person  would  have 
been  a  compliance  with  the  obligation  of  the  defendant:  We9- 
tern  Union  Tel  Co.  v.  Young,  77  Tex.  245;  19  Am.  St  Rep. 
751.    This  case  is  relied  on  by  the  appellant  as  authority  for 
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its  obligation  to  deliver  the  telegram  to  the  person  to 
whose  care  it  waa  addressed;  but  an  examination  of  the  facts 
will  show  them  to  be  very  different  from  those  in  the  case 
under  consideration.    In  Western  Union  Td,  Co.  ▼.  Young^  77 
Tex.  285,  19  Am.  St.  Rep.  751,  the  telegram  was  delivered  to 
W.  R.  Henry,  a  member  of  the  firm  of  W.  R.  Henry  &  Co.,  to 
whose  care  it  was  addressed,  and  he  declined  to  forward  it  to 
Mrs.  Young,  and  handed  it  back  to  the  messenger.    This  was 
held  to  be  a  delivery  in  compliance  with  the  contract  of  the 
company.    Plaintiff  was  the  person  to  be  benefited  by  the 
message,  and  defendant  knew  this,  not  only  from  the  face  of 
the  message  itself,  but  from  information  to  its  agent  at  Gilmer; 
and  the  effect  of  th^  address  was  to  advise  the  defendant  that 
a  delivery  to  Basall  would  be  sufficient  in  order  to  enable  the 
plaintiff  to  get  the  message.^  But  Basall  could  not  be  found. 
What,  then,  was  the  duty  of  the  defendant?    We  think  that 
the  address  indicated  that  the  telegram  was  for  Houghton, 
but  that  the  duty  of  the  defendant  might  be  discharged  by 
delivery  to  Basidl  as  his  agent.    It  will  hardly  be  contended 
that  the  defendant  would  not  have  complied  with  its  obliga- 
tion if  it  had  delivered  the  message  to  the  plaintiff.    An  inland 
bill  of  lading,  which  described  the  goods,  which  in  that  case 
was  a  package  of  money  addressed  to  the  cashier  of  the  Arti- 
sans' Bank,  was  held  not  necessarily  to  involve  personal  de- 
livery to  the  oashier,  but  the  liability  of  the  carrier  was  held 
to  be  terminated  by  the  delivery  of  the  money  to  the  clerk  or 
receiving  teller  of  the  bank  while  he  stood  behind  the  counter 
in  the  discharge  of  his  duties  as  teller:  Hotehkiss  v.  Avtisana^ 
.  Banlf  2  Abb.  408,  cited  in  note  2,  Wheeler  on  Carriers,  88, 
and  note. 

Ordinarily  the  address  of  goods  to  the  care  of  any  one  is  an 
authority  to  the  carrier  to  deliver  them  to  such  a  party,  and 
BO  discharge  himself:  Bohouler  on  Bailments,  499.  While  in 
the  case  of  common  carriers  this  method  of  consigning  may 
be  sometimes  resorted  to  in  order  to  obtain  payment  for  the 
goods  before  delivery,  it  is  not  the  usual  course;  in  the  case 
of  telegrams  there  could  be  no  such  reason,  and  such  an  ad- 
dress would  constitute  a  mere  agency  on  the  part  of  the  person 
to  whose  oare  the  message  was  sent  to  receive  it  tot  the  bene- 
fit of  the  addressee.  He  would  not  have  the  authority  to 
open  it,  could  derive  no  benefit  from  it,  would  not  have  the 
authority  to  detain  it,  and  could  only  deliver  it  to  the  person 
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to  whom  it  was  addressed.  With  full  knowledge  of  the  coa- 
ients  of  the  telegram  and  the  circumstances  under  which  it 
was  sent,  the  defendant  would  be  bound  to  know  that  it  was 
for  the  sole  benefit  of  the  person  to  whom  it  was  addressed, 
and  there  could  be  no  reason  to  restrict  its  liability  for  deliv* 
ery  to  the  person  in  whose  care  the  message  should  be  ad- 
dressed. A  specification  in  the  address  of  a  tol^ram  of  the 
boose  or  business  office  of  the  person  to  whom  the  message  is 
directed  is  simply  an  assistance  in  making  a  personal  delivery; 
and  the  company  is  not  necessarily  absolved  by  it  from  mak- 
ing further  effort  to  find  that  person,  in  case  it  does  not  find 
him  at  the  particular  place  described.  If  by  reasonable  ef- 
fort it  can  find  him  elsewhere,  or  by  waiting  at  or  returning 
to  that  place  it  can  deliver  the  message  to  him  or  to  his  agent 
for  that  purpose,  it  is  under  an  obligation  to  do  so:  Gray  on 
Telegraphs,  sec.  28.  Suppose  the  person  to  whose  care  the  mes- 
sage is  addressed  is  out  of  town,  and  that  the  person  for  whose 
sole  benefit  it  is  can  be  found  by  the  slightest  inquiry, — is 
.  well  known, — would  it  be  proper  to  absolve  the  company  firom 
making  any  effort  to  find  the  person  to  whom  the  message  is 
directed?  Rusk  was  a  small  town  of  not  more  than  three  or 
four  hundred  inhabitanto.  Plaintiff  was  well  known,  and  had 
relatives  there,  and  it  seems  that  the  slightest  inquiry  would 
have  enabled  the  defendant  to  deliver  the  message  to  him. 
Under  the  circumstances  in  this  case,  it  was  clearly  the  dutf 
of  the  defendant  to  use  reasonable  care  to  find  the  plaintiff 
and  deliver  the  message  to  him. 

Was.  the  verdict  for  $4,500.26  excessive?  In  actions  where 
there  is  no  fixed  legal  rule  of  compensation,  the  theory  of  the 
law  is,  that  the  decision  of  the  jury  is  conclusive,  unless  they 
have  been  misled,  or  their  verdict  has  been  influenced  by  cor* 
ruptiou,  passion,  or  prejudice.  The  amount  of  the  verdict  in 
this  case  is  such  as  to  shock  a  sense  of  justice,  and  must  have 
been  the  result  of  passion  or  prejudice  on  the  part  of  the  jury. 
Because  the  amount  of  damages  awarded  is  exoessive,  the 
judgment  of  the  court  below  should  be  reversed. 

The  remaining  assignmento  of  error  all  relate  to  the  refusal 
of  the  court  to  give  special  charges  requested  by  the  defendant 
As  all  the  pointe  to  which  they  were  addressed  were  properly 
oharged  upon  by  the  court,  there  was  no  error  in  refusing 
them. 

We  report  the  case  for  reversaL 
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Tetoffraph  Ooxporatloxifl,  Duty  of,  to  Vtnd  Person  AddreiMd.* 

I}i0gem»  BBrndedU  —  The  delivery  of  a  message  received  by  a  telegraph  oom* 

9«iiy  to  the  party  addressed  is  part  of  the  contract  for  traosmissioQ.    A  mes- 

mmfg^  not  delivered  b  not  transmitteds  Wutitm  U.  TeL  Co*  ▼.  Chugar,  84  IncL 

176.    The  oompaay  mnst^  therefore^  use  reasonable  diligenoe  to  find  the  person 

to  irhonvthe  telegram  is  addressed,  for  the  purpose  of  delivering  it  to  him: 

U.  TeL  Oa,  ▼•  Cooper,  71  Tex.  607;  10  Am.  St.  Rep.  772;  Pope  v. 

CT.  TeL0a.f91XL  App.  687;  Weeiem  O.  TtL  Co.  v.  Lindley,  62  Ind.  371. 

It  is  not  enoagh  to  attempt  a  delivery  only  at  the  office  or  place  of  bn^siness  of 

th*  person  addressed!  Pof^.  Weetmm  U.  Tel.  C^,  9  111.  App.  687;  especially 

whan  h%  as  well  as  his  place  of  residence,  is  well  known  in  the  town  where 

ths  message  is  reoeived:  WetA»m  U.  Tel  Co,  v.  Cooper,  71  Tex.  607;  10  Am. 

M.  Bepi  772.    An  attempt  to  deliver  a  messsge  after  business  hoars,  or  on 

Sunday,  will  not  SKOose  a  liilare  to  deliver:   Weetem  O,  TeL  Co,  r*  Lindleyt 

tt  Ind.  871|  where  it  was  said  that  *'  the  onsnccessf ul  attempts  of  the  com* 

paay's  sgent  to  deliver  said  message  at  the  business  bouse  of  Arthur  Peter  & 

Os.  (to  whom  h  was  addressed)  either  on  Saturday  night,  after  the  close  of 

fconiness  hours^  or  on  Sunday,  when  there  are  not  or  should  not  be  any  busi* 

noes  hoar%  oertainly  afforded  no  reasonable  excuse  for  the  non»deUvery  of, 

«ir  for  want  of  an  effort  to  deliver,  the  said  message  daring  business  hours  of 

tho  succeeding  Monday.  "* 

In  Wettem  U,  Tei.  Co^  v.  Chmffor,  84  Ind.  176,  it  appeared  that  a  message 
wma  reoeived  for  a  Mrs.  Balch,  who  "  then  lived,  and  for  a  year  last  past  had 
Ured,  on  Christian  Ridge,  in  the  suburbs  of  Frankfort,  and  about  three  fourths 
of  a  mile  from  the  defendant's  telegraphic  station  in  Frankfort.  She  was 
known  as  a  tsmperance  lecturer  there.  She  had  been  talking  of  moving  to 
another  residence^  but  had  determined  not  to  move.  The  defendant's  man- 
at  the  station  had  heard  that  she  intended  to  move,  and  he  told  the 
inger  that  she  had  moved,  or  that  he  thought  she  had  moved,  and  that 
ii^  upon  inquiry,  he  should  be  directed  to  her  former  residence  he  need  not  go 
thore.  Hie  messenger,  a  boy  seventeen  years  old,  inquired  of  eight  or  ten 
persons,  some  of  whom  told  him  Mrs.  Balch  Uved  on  Christian  Ridge,  and 
■ome  that  she  had  moved  from  that  residence,  and  he  came  back  without  going 
there;  he  started  ont  again,  and  again  was  told  that  she  lived  or  had  lived  on 
Ghristtan  Ridge;  he  did  not  find  her,  but  he  did  not  go  to  Christiau  Ridge  to 
inqnire.  The  next  mornings  on  further  inquiry;  he  was  told  the  same,  but 
still  did  not  go  to  Christian  Ridge  to  inquire.  At  2  o'clock,  P.  M.,  he  took  the 
message  to  Bine  Ribbon  Hall,  and  there  inquired;  somebody  told  him  Mrs. 
Baloh  lived,  as  he  thought,  on  Christian  Ridge;  he  then  left  Uie  message  with 
the  janitor  of  Blue  Ribbon  Hall,  from  whom  Mrs.  Balch,  when  she  came  to 
the  hall,  reoeived  it,  twenty-two  hours  after  it  had  reached  Frankfort^  and  too 
late  to  aooomplish  its  objects"  On  this  state  of  facts,  the  court  decided  that 
the  company  did  not  use  due  deligence  to  find  the  person  addressed,  and  was 
Babls  for  its  ftdlure  to  sooner  deliver  the  message.  Where  the  person  to 
whom  the  message  was  sent  had  resided  in  the  same  house  within  one  mile  of 
tiM  tslsgraph  ofllos  where  the  message  was  received  for  the  period  of  six 
jmn^  the  mere  faot  that  the  messenger  of  the  telegraph  company  made  an 
Insflistnsl  attempt  to  find  the  addressee,  and  inquired  where  he  might  be 
isaad  withont  sneosss,  is  no  defense  for  a  failure  to  deliver  the  telegnwit 


*  Bsmmca  to  Movo^aAPHio  vona 

Urttgi'sph  eoBpanleSb  UabtUty  snd  damages  lor  lallwe  to  deUfir  messages:  10 
it  Beik  TTS-TtQL 
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W^atem  271  2VL  Ob.  ▼•  ifcA9&e»»  114  lad.  SIL  So  where  the  compAxi^ 
tnoUd  with  a  putj  who  ezpeotod  to  raottTo  a  meango  to  deliver  the  mm- 
a  reeeired,  at  hia  lerideiiet^  and  deoUnedto  take  pay  in  adTaaoe  for  tfai 
to  be  lendertd,  tha  faot  that  tiie  company  reoeived  the  mftmige,  liat 
ayida  ao  effort  to  find  the  party  addrenod,  or  to  deliTer  the  telegram  to  him 
at  hn  reeidenoa^  renden  it  liable  to  him  for  iti  negligent  failnre  to  deliver 
the  menage:  MUtiiBm  ▼.  Waierm  U.  TtL  Co.,  HON.  T.  402. 

Faihtrt  ^  DeJlnUe  AddrtM.  —  Wben  a  telegraph  company  pnrsaoa  ita  wenal 
and  practical  method  aa  to  the  deliTcry  of  a  measage,  and  leavea  it  aocordiag 
to  the  addraaa,  upon  being  informed  that  the  addraoaee  Uvea  there^  it  m  not 
gnilty  of  negligenca^  eren  if  it  appeara  that  the  addraaaee  doea  not  lire  there, 
bat  Urea  at  the  aame  aamber  on  a  atreet  to  which  the  aame  name  a«  that 
meatioaed  In  the  aieaaage  appliea;  aa  where  the  meange  ia  addreeaed  te 
SOI  Rampart  Street^  and  ia  delirered  at  that  nomber  on  North  Rampart 
Street^  upon  information  that  the  addreaaee  reaidea  there,  inatead  of  being 
deliyered  at  that  number  on  Sonth  Rampart  Street^  where  the  addraaaee  ia 
faot  reaidea:  DaMim  v,  BaUimort  amd  Ohio  Tei,  Oo.,  40  La  Ann.  183. 

If  the  aender  of  a  meaaage  direota  it  to  Mra.  La  Fountain,  Kankakee,  a  place 
of  twelye  or  fifteea  thonaand  people,  and  faila  open  requeat  to  make  the 
of  the  addraaaee  more  definite,  or  to  giro  the  afaraet  and  number  of  her 
denca^  he  la  guilty  of  auoh  contributory  negligence  aa  will  prarent  him  from 
reooTcring  for  the  failure  of  the  company  to  deliTcr  the  meaaage:  Waierm  U. 
TtL  Oa.  ▼.  McDcuM,  108  Ind.  294. 

Uwrepeaied  Mu$ag$.  — If  the  blank  upon  which  a  meaaage  ia  aent  t^ntn^miwm 
a  eondition  that  the  company  will  not  be  liable  for  delaya  in  delirety  or  for 
aon-deliTery  of  any  unrepeated  meaaage,  whether  caused  by  the  negligence 
of  ita  aerranta  or  otherwise,  beyond  the  amount  receiTcd  for  aending  the 
aame,  the  aender  of  an  unrepeated  meaaage  on  a  blank  containing  anch  condi- 
tion oan  racoTor  only  the  coat  of  aending  it  in  an  action  againat  the  company 
for  delay  in  ita  delivery,  cauaed  by  the  grcaa  negligence  of  the  oompanj'a 
maaaenger  in  faiUng  to  find  the  addreasee,  and  to  deliver  the  meaaage  to  him 
or  at  hia  place  of  abode  to  which  it  waa  directed:  Clement  v.  Weetem  U.  9H 
Ob.,  187  Biaaa.  463. 

Free-4eUveiy  LhnUe.  — Where  a  telegraph  company  haa  eatablisbed  reaeoa- 
able  free-delivery  limita,  notice  of  which  ia  given  in  ita  blanks,  it  ia  inenn- 
bent  on  the  aender  of  a  meaaage  to  ascertain  whether  or  not  the  addresses 
reaidea  within  the  free  Umita,  to  make  proviaion  for  delivery  if  he  livea  beyood 
them,  and  to  notify  the  aending  operator  of  the  fact.     If  a  message  ia  handed 
in  for  tranamisaion  without  ezplaDation,  the  preaumptlon  is  that  the  addresaee 
liTca  within  anch  free-delivery  limita,  and  the  aender  takea  the  risk  of  deliv* 
ary.    In  auch  caae  the  tranamitting  operator  need  only  aend  the  measags 
accurately,  and  with  proper  diligence,  and  the  receiving  operator  need  only 
copy  it  correctly  and  deliver  it  promptly  if  the  addressee  lives  within  such  firee- 
delivery  limits,  and  the  burden  of  proof  is  on  the  sender,  in  an  action  againat 
the  company,  to  ahow  that  the  peraon  addressed  resided  within  such  limits  at 
the  time  the  meaaage  was  received  by  the  terminal  operator,  before  the  com- 
pany oan  be  held  liable  for  a  failnre  to  find  the  addraaaee,  and  promptly  deliver 
the  meaaage  to  him:  Weaiem  U.  TeL  Oo.  v.  Henderson,  89  Ala.  510;  18  Am. 
8t  Rep.  148.    In  Weaiem  U.  Tel.  Co.  v.  Undley,  62  Ind.  371,  it  waa  decided, 
however,  that  in  an  action  to  recover  for  a  failnre  to  deliver  a  meaaage,  tN 
fact  that  the  peraon  to  whom  it  was  addressed  did  not  live  within  the  apeoi. 
fied  diatanoe  from  the  telegraph  office  to  which  it  waa  sent  is  matter  of  de^ 
f  enas^  and  muat  be  pleaded  by  the  company. 
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DeUvery  to  (Hher  Penon  than  Addrusee. — When  a  telegram  b  received 
and  aant^  dirooted  to  one  person  in  oare  of  another,  the  liability  of  the  oom- 
pany  enda  with  tba  deliyerj  of  the  meeaage  to  the  person  to  whoee  oare  it  ia 
MBit    W€tt»n  U.  M.  Oo.  w.  Tmmg,  77  Tex.  245;  19  Am.  St.  Rep.  751. 
A  tel^gnun  may  properly  be  delivered  at  the  hotel  where  the  addressee  re- 
aides  when  he  ia  not  found  at  his  place  of  business  because  of  his  absence  from 
town;  and  the  failure  of  the  hotel  derk,  with  whom  the  message  is  left,  to 
deliver  it  to  the  addressee,  will  not  render  the  oompany  liable:   WeUem  U, 
T9L  Oo.  T.  Trimd,  98  Ind.  666.    II  the  company,  alter  exercising  due  dili- 
fenoe,  faila  to  find  the  person  to  whom  a  message  it  addressed,  a  delivery 
el  the  telegram  to  his  wife,  with  information  to  the  sender,  is  sufficient: 
Oiven  ▼.   Wtttem  U,  TbL  Oo,,  24  Fed.  Rep.  119.    But  where  a  message,  ad- 
dressed to  **T.  W.  Pearsall  k  Co.,"  ia  delivered  at  the  office  of  that  firm,  in 
an  envelope  addressed  "T.  W.  Pearsall, "  this  is  not  a  performance  of  duty  by 
the  company,  \m\  u  ftma  facie  evidenoe  of  negligence  on  its  part:  Pearsci^ 
▼.  Weatem  U.  Td.  Oo.f  44  Hnn,  632. 

Burden  qf  Pro(^  is  on  the  telegraph  oompany  to  excuse  its  failure  to  make 
a  delivery  to  the  addressee  named:  Pope  v.  Weatem  U*  TtL  Co.,  9  III.  App. 
587.  The  fact  that  the  person  addressed  was  not  at  his  office,  and  could  not 
be  foandy  so  that  the  message  oonld  be  delivered  to  him,  is  matter  of  defense 
which  must  be  shown  by  the  company:  Weitem  U.  TeL  Co,  v.  Cooper,  71 
Tez.  607;  10  Am.  St.  Rep.  772;  and  any  information  received  by  the  tele* 
graph  messenger  at  the  offioe  of  the  addressee  as  to  hii  whereabouts  is  admis- 
sible to  show  that  he  was  not  at  the  time  at  the  plaoe  to  which  the  message 
seott  Weetom  IT.  7UL  Oa  ▼.  ODopar,  71  Tez.  607;  10  Am.  St  Rep.  772. 
Inm^/Ukmqf  of  iSicrsiee.  —  The  faet  that  the  business  of  a  particular  telegraph 
ia  insnffieient  to  justify  the  employment  of  a  separate  operator  or  mes- 
senger to  deliver  messagss  does  not  excuse  the  oompany  from  liability  for 
failure  te  find  the  addressee  and  deliver  a  message  received  at  that  officet 
ITflrteni  IT.  ^Vt  On.  T.  Hendenon,  89  Ala.  610;  18  Am.  St  Rep.  148. 

DiUgemee,  whether  Qtieatkm  of  Law  or  Pad,  —la  Texas,  the  question  aa  to 
whether  or  not  the  telegraph  oompany  has  exerdsed  reasonable  diligenoe  to 
dnd  the  addressee^  and  to  deliver  the  message,  is  always  a  question  of  faot^ 
onder  the  dronmstsnoes  of  each  particular  case,  of  which  the  jury  are  the 
ezdnsiTe  judges:  Weetom  U.  TeL  Oo.  v.  ODopar,  71  Tex.  607;  10  Am.  St 
Rep.  77S)  sad  while  the  question  of  the  negligeaos  ef  the  company  in  failing 
to  dslivsr  a  mtsssge  may  ordinarily  be  a  questioa  of  fact  for  the  jury,  when 
the  evidenoe  is  so  ooafliotuig  that  fair-minded  men  may  differ  as  to  the  con- 
elusion  to  be  reaohed  from  it^  yet  when  the  facts  are  admitted  or  undiaputed, 
the  ooort  may  determhke  the  question  of  negligence  as  a  questbn  of  law, 
aeoording  to  the  weight  ef  the  anthorittsss  JftOifon  v.  Weetem  O.  7W.  Oa, 
ilON.  Y.  40S;  DeOtMm  v.  BaUkmare  and  OUo  TeL  Ob.,  40  La.  Ann.  183| 
Wodem.  U.  TA  Co.  r.  MeEOen,  lUInd.  611;  Weetem  U.  TtL  Oo.  v.  Lmd* 
l«^  OS  Ind.  871i  Wetlem  U.  TeL  Oo.  r.  Trieeai,  Wlad.  $». 


626  Ihtibnatiomal  xtc.  B't  Co.  «•  MoBas.     [Textt, 

Ihtbbnatiohal  and  Gbbat  Nobthbbv  Railway 

Company  v.  MoBah. 

CoHMOV  OiimmM  or  LiTa-fliooK— Dorr  id  Fbbbavd  Waiib 
KiMD  OF  WxATUiB.  —  A  imUwfty  oompuiy  canyiag  Uto  orook 
Tide  •nitabla  places  when  they  oaa  be  fad  and  watered  ia  9wmrj  kind  «f 
waatiier»  without  injnrj,  eo  far  aa  tliia  can  be  dona  by  the  iiaa  of  prefer 

«ara.  lV»rafaUaretop«rforBtliisdatyy  itmnatraapoiidliidaiiiagea;** 
win  its  liability  be  oxeoaed  by  tha  nwddy  eomditioo  of  ite  foeding  piaai^ 
onaaed  by  reoent  raina. 
Common  Oarbibbs  ov  LiTi-aioaK — BTtDSNOi  ov  GovxmAor  ta  Bmohkhkk 
ov  Damaoml  —  A  writteo  inatrnmenl  aigned  by  a  ahippor  of  liye  etock 
and  the  oondoetor  of  the  train,  and  alao  by  an  atteatjng  witnaa^  aiwing 
the  condition  of  the  liTo-atook  aft  ita  data^  ia  inadmiaaible  in  ovidaaiw 
nntil  it  ia  proved  by  mioh  atteating  witneai^  or  hia  abaenoe  ia  noeoontad 
for.  Until  then^  the  eridenoe  of  anoh  oondaotor  aa  to  ita 
alao  inadmiaaibleb  for  the  pnrpoaa  of  radnoiag  damagea. 


Qould  and  Camp^  for  the  appellant 
Cfreenwood  and  Oreenwood^  toot  ibo  appellot» 

Btatton,  0.  J.  Thii  action  was  bronght  by  appellee  to  lo- 
eover  damages  on  account  of  alleged  injuries  to  borwe  shipped 
by  him  over  appellant's  railway,  cause  by  alleged  negligence 
and  wrongful  act  on  the  part  of  the  railway  company  or  its  ser- 
yantSy  and  resulted  in  a  judgment  for  |1|045  in  fayor  of  plain- 
tiff. 

Among  other  grounds  for  damages,  it  was  claimed  that  the 
stock-pens  at  Palestine,  a  place  where  it  was  necessary  to  feed 
the  horses,  were  in  such  condition  that  this  could  not  be  done, 
and  that  the  pens  were  so  muddy  that  the  horses  were  injured 
from  that  cause  while  in  the  pens.  There  was  eyidenoe  tend* 
ing  to  sustain  these  ayerments,  and  the  court  gaye  a  proper 
charge  on  that  branch  of  the  case;  but  it  is  claimed  that  the 
court  erred  in  refusing  to  giye  a  charge  requested  by  appellant, 
Which  was  as  follows:  **  You  are  further  instructed  that  if  the 
pens  defendant  furnished  plaintiff's  stock  at  Palestine  were 
good  and  suitable  in  ordinary  good  weather,  but  were  muddy 
by  reason  of  reoent  rains,  then  defendant  would  not  be  respon* 
sible  for  damages  resulting  from  the  condition  of  said  pens.'' 

The  law  makes  it  the  duty  of  all  common  carriers  ^  who 
conyey  liye-stook  of  any  kind  to  feed  and  water  the  same  dur- 
ing the  time  of  conyeyance,  •  •  .  •  unless  otherwise  proyided 
by  special  contract  '^  Bey.  Stats.,  art.  284;  and  if  the  csn 
in  which  they  are  transported  be  not  so  constructed  that  this 
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may  be  done  without  nnloading,  then  it  hecomes  the  duty  of 
a  railway  company  carrying  such  stock  to  provide  places  where 
they  may  be  unloaded,  watered,  and  fed  without  injury;  and 
it  is  not  enough  that  the  places  so  prepared  may  be  **  suitable 
in  ordinarily  good  weather/'  for  such  freight  must  be  trans-^ 
ported  during  bad  weather  as  well  as  good,  and  it  is  the  duty 
of  the  carrier  to  provide  places  where  this  can  be  done  in  any 
kind  of  weather  without  injury  to  the  stock,  so  far  as  this  can 
tbe  done  by  the  use  of  proper  care. 

There  was  evidence  tending  to  show  that  much  of  the  injury 
to  the  horses  occurred  before  they  left  Palestine,  and  on  the 
rial  defendant  oflTered  to  introduce  in  evidence  a  paper  signed 
by  plaintiff  at  Longview,  a  place  beyond  Palestine,  showing 
that  when  the  horses  reached  Longview  only  two  or  three  of 
them  were  injured,  and  that  the  others  were  in  good  condition. 
Tbe  bill  of  exceptions  shows  that  this  paper  was  signed  by  the 
conductor  on  appellant's  train,  as  well  as  by  plaintiff,  and  that 
it  was  also  signed  by  another  person  as  a  witness.  Defendant 
proposed  to  prove  the  execution  of  the  paper  by  the  conductor, 
and  also  to  prove  the  same  facts  by  him  that  were  shown  by 
the  paper;  but  plaintiff  objected  to  this  evidence,  on  the  ground 
that  the  execution  of  the  paper  was  not  proved  by  the  person 
who  signed  it  as  a  witness,  and  this  evidence  was  excluded,  ae 
was  that  of  the  conductor  offered  to  prove  the  same  facts.  This 
ruling  of  the  court  is  assigned  as  error. 

The  general  rule  is,  that  the  execution  of  instruments  hav* 
ing  subscribing  witnesses  must  be  proved  by  such  witnesses, 
or  good  reasons  shown  why  this  cannot  be  done,  and  this  rule 
has  been  applied  to  instruments  not  evidencing  contracts,  such 
as  notices  to  quit,  receipts,  and  like  papers:  MeSfahan  v.  Me^ 
Chradyj  6  Serg.  &  R.  814;  Hecketi  v.  flaine,  6  Binney,  16;  Doe 
V.  Dumford,  2  Moore  A  S.  64;  Higgs  v.  Dixrn^  2  Btark.  181 . 
Such  we  must  concede  to  have  been  the  rule  at  common  law 
as  practiced  in  England  on  December  20, 1886,  when  the  stat-^ 
ute  was  passed  making  the  common  law  of  England  as  there 
practiced  applicable  to  evidence.  This  rule  was  kept  in  force 
when  the  Revised  Statutes  were  adopted,  and  has  not  since  been 
changed;  bat  it  might  be  worthy  of  the  consideration  of  the 
legislature  whether  such  a  rule  ought  to  be  applied  in  any 
case  in  which  the  law  does  not  require  an  instrument  to  be 
authenticated  by  attesting  witnesses.  In  England  we  under- 
stand the  rule  ti>  have  been  so  changed  by  statute  as  to  render 
it  unnecessary  to  call  attesting  witnesses  in  any  case  in  which 
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the  law  does  not  reqaire  such  instrument  to  be  so  attested: 
Best  on  E vidence,  221.  While  this  does  not  afiTect  the  qaestioa 
before  us,  it  tends  to  show  that  a  people  so  consenratiye  as  the 
English  have  recognised  the  fact  that  the  unrestricted  role  it- 
self was  hurtful,  or  that  the  courts  in  its  application  had  car^ 
ried  it  beyond  its  original  purpose  to  a  point  not  consistent 
with  or  not  necessary  to  the  proper  administration  of  justice. 
The  paper  is  not  before  us,  but  the  bill  of  exceptions  shows 
that  the  company  required  the  conductor  as  well  as  the  shipper 
to  sign  such  papers,  and  that  it  required  the  signatures  of  those 
persons  to  be  witnessed  by  another.  The  reason  why  it  wss 
required  of  the  shipper  doubtless  was  to  have  an  admissioa 
from  him  as  to  the  condition  of  his  stock  at  given  points,  and 
the  inference  is,  that  the  statement  by  the  conductor  was  re- 
quired in  order  that  upon  any  change  of  conductors  the  com- 
pany might  know  the  condition  of  the  shipment  at  the  point 
where  one  conductor  ceased  to  have  control  of  it  and  tamed 
it  over  to  another.  Such  information  might  be  valuable  as  an 
admission  and  in  many  other  ways  to  a  railway  company;  and 
when  under  its  rules  the  admissions  of  the  shipper  and  con- 
ductor are  required  to  be  in  writing,  attested  by  a  third  per- 
son, and  are  so  made,  then  we  are  of  opinion  that  it  is  necessary 
to  prove  the  instrument  containing  such  admissions  by  the 
testimony  of  the  subscribing  witness,  unless  facts  are  shown 
which  excuse  this.  No  effort  is  shown  to  have  been  niade  to 
prove  the  execution  of  the  instrument  by  the  subscribing  wit* 
ness,  nor  was  it  shown  that  his  evidence  might  not  be  obtained; 
and  under  this  state  of  facts  the  court  did  not  err  in  exclnding 
the  instrument  nor  in  excluding  the  testimony  of  the  oondu^ 
tor  in  so  far  as  it  related  to  what  it  was  contained  in  it. 

The  evidence  introduced  to  show  the  amount  of  damages 
plaintiff  was  entitled  to  was  of  the  character  to  which  parties 
must  necessarily  resort  in  such  cases,  was  relevant^  and  was 
such  as  would  have  justified  a  larger  verdict,  and  the  conrt 
did  not  err  in  admitting  it 

The  judgment  was  against  the  defendant  railway  oompany; 
but  it  coming  to  the  knowledge  of  the  court  in  some  way  that 
its  property  was  in  the  hands  of  receivers,  the  court  directed 
that  the  judgment  be  certified  to  the  oourt  having  control  of 
the  receivership  for  payment,  and  provided  that  execution 
should  issue  against  the  company  in  the  event  it  was  put  in 
possession  again  of  its  property  befiNre  the  judgment  was  sat- 
isfied. 
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So  moob  of  the  jadgnient  as  suspended  plaintiff's  right  to 
an  oxecutioHi  and  required  the  judgment  to  be  certified  for  set* 
ilement  to  the  court  controlling  the  receiyership,  may  have 
boon  unauthorised;  but  this  is  not  a  matter  of  which  appellant 
can  complain,  and  appellee  does  not 

We  find  no  error,  and  the  judgment  will  be  affirmed* 


BiAIUMAIM— >OABBnBS   OV   LlVB-SroaK— DOVT  «0    fUB  AMD  W, 

^  ▲  eiuioBi  r«qiuriiig  ash^por  togooa  iht  lamt  train  with  his  •took,  to  food 
ond  wator  it^  oannot  bo  nutainod  booaaao  tho  law  impoaoo  this  da^  on  tho 
cuTior,  and  ho  oannot  transfor  it  to  tho  diippor  by  onstom:  Miaowri  Pae,  B. 
JL  Oo.r.  fagtm,  7S  Tos.  187;  IS  Am.  81  Rop.  TTS^  and  noto.  It  is  nogU* 
fnoo  yr  n^  aooording  to  tootioniSSS  of  tho  Unitod  Statoo  Boriaod  SUtntoi^ 
lor  a  railroad  oompany  to  koop  livo-itook  on  thoir  oart  mora  than  twonty* 
«ight  ooueoatiTO  boors  without  nnloading  thorn  for  rosti  wator,  and  food,  and 
tiM  fact  that  tho  oompany 's  stock-yard  was  on  firo  npon  the  arriFal  of  the  train 
will  not  ozonso  it  for  not  furnishing  the  proper  faoQitios  to  the  person  In 
for  oariag  for  thomt  NaakwOk  He  1^9  Ox  r.  ff^ggk,  SS  Oa.  S10|  28 
81  Bop.  468^  and  noto.  8oo  oztondod  note  to  Oiarkt  t.  RodMer  tk. 
Mm  tL  Cla»  ^  Am.  Dsa  206^  disonssing  tho  Uabililiy  of  oarriors  of  liTo-stook. 
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(P  TazAS,  687.] 

BraxBioa — Bm  Oesxjb  DiaLABATioirs  Madb  Subsiquxnt  to  AoaiDura, 
— The  dodarations  of  one  injured  in  a  railway  aocident,  as  to  its  canse^ 
mads  at  tho  place  within  a  fow  minntes  after  it  oooarred,  are  admissiblo 
as  part  of  tho  ru  gmtm, 

MmnMoacM^Qaagnom  or  FaoBp  —When,  in  an  action  sgainst  a  railway 
oompany  to  recover  for  tho  death  of  a  brakoman,  alleged  to  haTo  beoik 
oauaod  by  a  defoctiTO  brake-beam  and  switch,  the  evidence  in  support  of 
tto  allegation  Is  conflicting,  tho  question  of  the  negligence  of  the  com- 
pany aad  tho  oontribntory  negligence  of  tho  docoased  is  properly  loft  for 
oonsidoratloB  and  dotorminatioii  by  tho  jury. 

OBBRBnuToaT  NaouomcB— UvooaPLDio  Motiko  CAaa.  — Tho  fact  that 
a  brakoman  is  injured  while  attempting  to  uncouple  moving  oars  does 
Boi  of  itsslf  establish  negligence  coutributing  to  his  injury,  when  the 
•vidsBoo  shows  that  this  is  a  vsual  and  often  necessary  practice,  and 
UDm  to  show  that  it  oonld  not  have  boon  done  without  injury  but  for 
oitiMr  dofoots  in  tho  road-bod  of  sack  natnrs  as  ware  likely  to  make  a 
brakoman  stumble  and  falL 

VasLiemcB — LuBmrr  loa  IvooMPirsircnr  or  Emplotsb.  —Where,  in  pn 
tflMon  to  roooror  for  an  injury  to  a  railway  brakoman,  caused  by  a  defect- 
Iro  tvaek^  and  rooeivod  while  ho  was  attempting  to  uncouple  oars,  tho 
•rIdsDOo  shows  that  the  employee  to  whom  tho  raUroad  ooi4>any  con-^ 
idsd  tho  duty  to  keep  its  track  in  repair  was  incompetent,  aiid  faib  fea 
lihow  that  sudi  brakeman  knew  of  its  defective  condition  at  the  time  and 
SK  Sap.  YOk  ZXTIL-M 
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|lai»  «f  |k»  Mddent^  the  negUgmM  of  the  oompany  is  wtaMMwd,  lait 
a  imif  y  ou^  be  had  for  the  in  jury. 
Di4TB  oar  Fabbvt — Uhbobh  Child  kat  Rbootbb  pob.  — A  ebild  vnbonift 
tho  tioM  of  the  negligent  killing  of  its  parent  in  the  employ  of  a  laOvej 
oompany  ii  entiUod  to  reoover  damages  therefor  aa  a  »..i-viriiig  oluld. 

F.  H.  Pnnderga$tf  for  the  appellant 

P.  H.  SowM  and  0.  A.  OyJUnom^  for  the  appeUeeB. 

Btatiov,  0.  J.  T.  B.  Robeitton  having  been  killed  wUk 
In  the  employment  of  appellant  as  a  brakeman,  this  action 
was  brought  by  his  mother,  wife,  and  children,  to  ieoo?er 
damages  resalting  from  his  death,  which  it  is  alleged  resolted 
from  the  negligence  of  the  railway  oompany.  The  evidenoey 
other  than  the  declarations  of  the  deceased  hereafter  to  be 
referred  U^  showed  that  he  was  injored  while  attempting  to 
wiooople  moving  oars. 

A  witness  was  permitted  to  state  that  he  ^  was  aboat  flftf 
or  sixty  yards  from  Robertson  when  he  was  hurt,  and  I  beard 
Robertson  halloo,  and  I  ran  immediately  to  him  and  reached 
him  before  they  got  him  out  from  under  the  tender.  Ha  was 
ftdly  oonscions.  I  was  about  the  first  to  reach  him,  and  he 
then  and  there  stated  that  he  was  nnconpling  the  car  from 
the  engine,  and  just  as  he  pulled  the  pin  he  stumbled,  and  the 
brake-beam  caught  his  foot  and  threw  him  across  the  rail." 

This  evidence  was  objected  to,  on  the  ground  that  it  was 
hearsay,  and  not  part  of  the  m  g$st»;  but  the  objection  was 
overruled,  and  this  ruling  is  assigned  as  error. 

It  may  be  that  the  admission  of  such  evidence  is  hard  to 
reconcile  with  the  principles  of  evidence,  and  could  we  deem 
it  an  open  question,  the  writer  would  be  inclined  to  reject  it; 
but  the  great  weight  of  American  authority  is  in  favor  of  its 
reception,  and  the  former  decisions  of  this  oourt  are  on  the 
same  line.  The  question  was  considered  at  the  present  termi 
and  such  evidence  held  admissible  in  the  case  of  Railway  v. 
ilndertofi,  wherein  authorities  bearing  on  the  question  are 
cited.  The  circumstances  under  which  the  declarations  in 
question  were  made  were  snob  as  to  almost  preclude  the  belief 
that  any  self-serving  purpose  prompted  them,  and  we  cannot 
hold  that  it  was  error  to  receive  the  evidence. 

Tliere  was  evidence  tending  to  show  that  the  brake-beam 
was  not  in  good  order,  and  that  it  came  nearer  to  the  rails 
than  it  ahonld  have  been,  but  there  was  some  conflict  as  to 
this. 
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The  ayerments  of  negligenoa  on  the  part  of  the  railway  com* 
paay  on  whieh  plaintifb  baaed  their  right  to  recover  contained 
the  IbDowing:  ''That  whfle  the  said  T.  B.  Robertaon  was,  in 
fha  legnlar  and  proper  and  oareftil  discharge  of  his  dnties, 
unooopling  a  ear  from  the  tender  of  the  engine  pulling  the 
fieight  train  upon  which  said  Robertson  was  employed  as 
mfereeald,  at  night,  on  said  January  12, 1889,  and  while  said 
Sobertson  was  passing  oareftilly  from  between  said  tender  and 
•aid  ear,  the  spikes  in  the  frog-brace,  which  were  then  and 
there  out  of  oi^er,  dangerous,  and  unsafe,  tripped  the  said 
Bobertson,  and  the  brake-beam  of  said  tender,  which  was  old, 
crat  of  order,  and  dangerous,  and  unsafe,  caught  the  foot  of 
aaid  Robertson,  and  threw  him  down,  and  held  him  so  that  the 
wheels  of  said  tender  and  car  passed  over  the  body  of  said 
Robertson,  and  cut  ofT  both  his  legs,  and  cruelly  killed  him  as 
aforesaid.**    It  was  further  alleged  that  his  death  was  caused 
by  the  negligence  of  the  appellant  and  its  employees,  in  that 
''said  oars,  tender,  track,  road-bed,  frog,  switch,  frog-brace, 
brake-beam  of  the  tender,  and  the  guide-rails  at  the  place 
where  said  injuries  were  inflicted  upon  said  Robertson  were 
each  and  all  old,  out  of  order,  dangerous,  and  unsafe;  that  the 
•ection  f(»eman  of  said  section  at  that  time  was  incompetent 
and  unfit;  that  all  these  things  caused  and  contributed  to 
said  injuries;  that  the  unsafe  and  dangerous  condition  thereof 
was  wholly  unknown  to  said  Robertson;  that  the  incompe- 
tency and  unfitness  of  said  foreman  were  unknown  to  said 
Robertson;  and  that  defendant  and  its  agents  and  employees 
had  full  knowledge  of  all  these  things,  and  might  have  known 
the  same  by  the  exercise  of  legal  and  proper  care.** 

Lee  Whitworth,  who  was  by  occupation  a  track  foreman,  tes- 
tified: '*  Shortly  after  Robertson  was  injured  I  examined  the 
part  of  the  track  where  he  was  injured.  There  were  there 
side-tracks,  frogs  and  frog-braces,  and  guide-rails.  I  fouYid 
the  spikes  and  frog-bolts  in  an  unsafe  condition  by  the 
•pikes  being  up  from  the  rails  and  frog-bolts  extending  out 
too  far  from  the  frog,  making  it  unsafe  for  trainmen,  and  liable 

to  trip  and  throw  them I  examined  the  track  a  short 

time  after  the  accident  I  made  the  examination  to  find  out 
the  condition  of  the  track,  as  he,  deceased,  had  said  he  stum* 
bled  on  something.    He  said  this  just  after  the  injury.** 

T.  R.  Walker,  after  stating  that  he  was  the  first  to  reach 
deoeased  when  under  the  tender,  said:  "  Barly  the  next  mom* 
ing  I  went  up  to  where  Robertson  was  ii^uredi  to  examine  the 
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track  to  see  what  made  him  stamble.  I  foand  blood  aad 
small  pieces  of  his  clothing  and  bones  on  the  traok  where  he 
was  ran  over,  and  right  at  that  place  was  a  firog-brace,  apikes, 
and  guide-rails;  the  spikes  around  and  in  the  firag-braoe  were 
not  driven  over  half  op,  being  about  two  and  three  inebee 
above  the  tie,  and  two  of  the  bolts  connecting  the  rails  pro- 
jected about  three  inches  from  the  top,  or  not  inside  the  braee 
between  the  rails,  rendering  it  ver j  unsafe  for  employees  on  the 
track,  and  liable  to  cause  any  one  to  stumble  and  flail.'* 

The  evidence  thus  standing,  defendant  requested  the  oomt 
to  give  the  following  charge:  *'The  jury  are  oharged  that 
there  is  no  sufficient  evidence  to  justify  them  in  finding  fiir 
plaintiff  on  the  ground  that  the  brake-beam  warn  defective. 
You  will  therefore  not  consider  any  effect  the  brake-beam  may 
have  bad." 

The  refusal  to  give  this  charge  is  assigned  as  error,  bot  we 
are  of  opinion  that  the  court  did  not  err  in  this.  It  would  not 
have  been  proper  for  the  court  to  pass  upon  the  question  of 
fact,  and  to  withdraw  it  from  the  consideration  of  the  jury, 
when  there  was  evidence  tending  to  show  that  the  brake-beam 
was  not  in  proper  condition;  and  if  this  were  not  trae»  in  view 
of  the  evidence  showing  such  defects  in  the  construction  of  the 
road  at  the  place  the  accident  occurred  as  were  shown,  iheee 
being  such  as  were  likely  to  cause  the  brakeman  to  stombis 
and  fall,  it  would  have  been  improper  to  withdraw  from  the 
Jury  the  consideration  of  any  defects  that  with  others  bronghl 
about  the  injury,  even  if  it  had  been  shown  that  the  pariicolar 
defect  would  not  alone  have  caused  it.  Whether  the  brak^ 
beam  was  defective,  and  whether  this  alone  or  with  other  de- 
fidcts  was  the  cause  of  the  injury,  was  for  the  jury. 

There  is  but  one  objection  urged  to  the  charge  given  by  ths 
court,  and  that  is,  that  *^  the  court  erred  in  the  seventh  section 
of.  the  charge,  in  allowing  the  jury  to  find  for  plaintiff  on  ac- 
count of  a  defective  brake-beam,  because  there  was  no  evidenoe 
that  the  brake-beam  was  defective,  nor  that  tlie  defect^  if  any, 
caused  the  injury." 

The  evidence  bearing  on  the  condition,  so  far  as  necessary 
to  state  it,  is  as  follows:  Hunnicutt,  who  testified  for  ap- 
pellee, said:  "  I  was  in  the  employ  of  defendant  on  Janoaiy 
12, 1889,  and  my  duty  was  to  make  and  repair  brake-beams  to 
engines  and  tenders.  The  standard  height  of  a  brake-beam  is 
nine  inches  from  the  top  of  the  rail  when  new  and  empty,  but 
when  the  tender  is  loaded  it  will  come  down  to  seven  or  aeven 
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and  one  half  inches.  •  •  •  •  When  they  get  below  leven  inchee 
high  they  are  repaired.'* 

Walker  testified  that  ^  sinoe  my  employment  with  said  eom* 
p&ny  [appellant]  I  have  measnred  a  good  many  brake-beams 
to  engine-tenders,  and  have  always  found  same  to  measure 
not  less  than  nine  inches  nor  any  more  than  fourteen  inches 
liigh  above  the  rails.** 

The  witness  Eelley,  who  testified  for  appellant,  on  cross-ex- 
amination said:  ^We  measured  the  brake-beam  about  two 
hours  after  Robertson  was  hurt  We  measured  from  the  top 
of  the  rail  to  the  bottom  of  the  brake-beam  with  a  stick,  and  I 
measured  the  stick  with  my  hands,  and  we  decided  from  that 
that  it  was  about  five  inches  from  top  of  rail  to  bottom  of 
brake-beam/* 

Fuller,  the  engineer,  testified  that  at  the  time  of  the  injury 
the  brake-beam  was  seven  and  one  half  inches  above  the  rail. 

The  charge  of  the  court  properly  permitted  the  jury  to  con- 
sider whether  or  not  the  brake-beam  was  defectivei  and  whether 
that  oaused  the  injury,  for  there  was  evidence  tending  to  show 
that  it  was  defective,  and  that  this  defect  may  have  caused  or 
•ontributed  to  the  injury. 

It  is  urged  that  ^  the  court  erred  in  overruling  motion  for  a 
new  trial,  because  the  evidence  did  not  show  what  it  was  that 
caused  T.  B.  Bobertson  to  fall.  The  evidence  did  not  show 
mny  negligence  on  the  part  of  the  defendant  that  oaused  the 
injury  to  Bobertson.''  And  further,  that  ^*  the  court  erred  in 
not  granting  a  new  trial,  because  the  verdict  is  contrary  to  the 
evidence,  in  this:  The  evidence  showed  that  T.  B.  Bobertson 
went  in  between  the  engine-tank  and  a  car  to  uncouple  them 
while  the  cars  were  moving  four  miles  per  hour,  at  night,  at  a 
point  where  the  sidetrack,  guard-rails,  and  switches  and  frogs 
of  the  switch  were,  and  that  he  stumbled  and  fell,  without  any 
fault  of  defendant." 

The  evidence  showed  that  the  deceased  was  uncoupling  a 
car;  that  he  entered  between  the  cars  while  in  motion  for  that 
purpose;  thistt  the  track  was  in  bad  condition  at  the  place  in 
respects  which  were  likely  to  bring  about  just  such  a  result; 
even  if  we  discard  all  evidence  tending  to  show  that  the  brake- 
beam  was  not  in  proper  condition,  and  looking  to  the  entire 
evidence,  it  cannot  be  said  that  there  was  not  sufficient  evi* 
dence  to  show  how  the  injury  occurred,  and  what  caused  it. 
The  court  instructed  the  jury  as  to  the  degree  of  care  it  was 
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iooiimbent  on  deoeaaecl  to  baYe  used  to  entitle  appeDees  to  to>. 
oover,  and  the  evideooe  showed  thai  it  was  osoal  and  oftea 
necessary  for  brakemen  to  enter  between  moving  cars  for  the 
purpose  of  onooapling  them,  and  it  does  not  appear  that  this 
might  not  have  been  done  without  injury  but  for  the  defects 
pointed  out  by  the  witness,  which  were  such  as  were  likely  to 
cause  a  brakeman  to  stumble  and  fall.  It  is  shown  thai  the 
person  to  whom  the  company  confided  the  duty  to  keep  the 
track  in  order  was  incompetent,  and  it  was  not  shown  that  de* 
ceased  knew  of  its  defective  condition  when  and  where  be  at* 
tompted  to  uncouple  cars  and  lost  his  life. 

It  cannot  be  said  that  the  evidence  shows  a  case  in  which 
the  railway  company  was  free  from  negligence,  which  wss 
probably  the  direct  cause  of  the  accident;  nor  can  it  be  said 
thai  the  facts  show  a  case  in  which,  as  mattor  ei  law,  deceased 
was  guilty  of  such  negligence  as  would  have  preclnded  a  re- 
covery by  him  had  he  lived;  and  on  all  these  qoeetiona  the 
jury  passed  under  a  charge  not  complained  o^  and  with  evi* 
dance  upon  which  they  might  reasonably  find  that  the  injniy 
resulted  from  a  cause  that  would  fix  liability  on  appellant; 
and  we  cannot  reverse  the  judgment  on  the  ground  that  a 
new  trial  should  have  been  granted  on  the  grounds  referred  ta 

It  is  claimed  thai  the  verdict  was  excessive,  and  that  tat 
this  reason  a  new  trial  should  have  been  granted.  The  ver- 
dict was  for  ton  thousand  dollars.  Deceased  was  m  man  forty 
years  of  age,  in  good  health,  an  experienced  railway  man,  who 
had  held  higher  positions  in  such  service  in  another  stato  than 
be  was  holding  at  the  time  of  the  injury.  He  was  receiving 
only  seventy-five  dollars  per  month  as  brakeman  when  in- 
jured; but  with  capacity  to  fill  higher  positions  in  railway 
service,  this  cannot  be  made  the  measure  of  appellees'  loee^ 
for  if  competont  and  faithful,  it  might  be  reasonably  expected 
that  he  would  have  been  promoted  to  higher  service  with  in* 
creased  compensation. 

One  of  the  plaintiffs  was  unborn  at  the  time  of  the  death  of 
the  father,  and  it  is  contended  that  under  the  stotuto  this 
child,  to  whom  two  thousand  dollars  was  awarded,  was  not 
entitled  to  recover,  because  not  within  the  meaning  of  the  law 
a  '*  surviving  child.''  Looking  to  the  purpose  of  the  law,  there 
can  be  no  question  of  the  right  of  such  a  child  to  recover,  and 
so  it  was  held  under  the  English  act  known  as  Lord  Camp< 
bell's  act,  and  so  it  has  been  held  in  this  stoto:  NeUam  v. 
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Galve$Um  eic  Bfy,  78  Tex  621;  22  Am.  St  Bep.  81}  JfiMOiirf 
J^ac.  Ry  Co.  ▼•  Lehmberg^  76  Tex.  67. 

Finding  no  error,  the  judgment  will  be  affirmed. 


SriDsiroi^Rss  Otfr^^DiOLARATioiia  Mads  Subssqitsiit  to  Aooi- 
SiXEiT. — DeolarfttionB  madt  by  an  injured  pMaengwr  inunadiately  after  an 
nooident^  and  while  be  waa  still  lying  in  tbe  plaoe  where  be  received  the  in* 
fvry,  are  admissible  as  a  part  of  the  re$  geatm:  Pennsyhanki  S,B,Oo,t,  Lpm»» 
129  Pa.  St.  113;  16  Am.  St  Rep.  701»  and  note;  Leahey  t.  OSottt  Ave,  eU.  Itp 
€fo.^  97  Mo.  166;  10  Am.  St  Bep.  300,  and  note;  note  to  Hineheliffe  r,  KochUm^ 
16  Am.  St  Bep.  407.  See  also  note  to  ItUemational  €te.  Wy  Oo.  ▼.  And^rmm^ 
^mU,  p.  907. 

KiGLioxHai,  wHKi  A  QuvTiov  TOB  THB  JuBTi  See  CorUT  ▼.  OUmr  OHOo.t 
84  S.  0.  211;  CMl0^  816,  and  note.  Where  the  evidenoe  is  oonflioting,  it  it  for 
^e  JQiy  to  determine  the  question  of  the  negligence  of  tbe  company,  and  the 
oontribntory  negligence  of  the  person  injured:  HikkU  ▼.  Bkknumd  0te,  B,  A 
Cik,  109  N.  a  472;  26  Am.  St  Bep.  681,  and  note. 

NvoLioBNOi  Oausiro  Dbath  ov  Fatku,  Biobt  Of  PoarrBUMOUB  Ghiia 
«o  BioovxR  lOB. — A  posthnmons  child  it  entitled  to  recoTcr  damages  fot 
tbe  death  of  his  father,  resulting  from  injuries  inflicted  throngh  the  negligence 
•f  a  railroad  company,  under  a  stetute  giving  to  the  "surviving  children  "a 
right  to  maintein  an  action  in  such  a  casei  iTelmi  ▼.  Qahmtim  ela  i^V  ^* 
78  Tex.  621;  82  Am.  St  Bep.  81,  and  note. 

BAcLROAsa — lyjuBT  TO  BRAKlMAir. — A  railroad  company  It  antwerahla 
ie  any  one  of  ite  tervanto  operating  ite  road  for  the  aegligenoe  of  one  of  ite 
aflloers  or  aervante  whose  duty  it  is  to  keep  it  in  a  reasonably  aafa  conditio^ 
and  who  culpably  fails  to  do  so^  or  to  give  notice  or  warning  thereof i  JToaMS 
CUy  tie.  B.  Ji.  CkK  r.  Kkr,  41  Kan.  661;  13  Am.  St  Bep.  311,  and  note.  It 
It  negligence  in  a  railway  company  to  leave  holet  between  the  trost  tint  on 
Ite  traok  after  being  warned  of  the  danger,  and  a  ear  eonpler  in  their  emplogr 
who  is  injured  thmby  withont  negligence  en  hit  part  may  reoover;  but  If 
ttie  evidence  at  to  his  contributory  negligence  Is  conflicting,  the  qneetion  oC 
negligence  is  one  for  the  jnryi  Mkmmi  Foe  Jty  Oa  v.  Jamt^  76  Tax.  151f 
li  An.  81.  Bepb  879^  andnotew 
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on  TIXAS,  664.1 

Ikom — Pttfloir  AL  LiABiuTr  of  TnimBH.  —  BnratioiAmni  oC  a  Imtl  aie 
not  nsoessary  parties  to  a  tnit  for  a  debt  incurred  by  the  tmstee  In  the 
tsanagement  of  the  trust  and  for  which  he  is  personally  liable^ 

Skom  ni  MiitaAiwm  Busniita  — PABmuunup.  —  A  trutt^  and  note  pari* 
nership,  is  created  when  a  trustee  appointed  by  a  eonri  hat  the  entire 
eontrol  and  sole  management  of  a  mercantile  business»  for  the  benefit  of 
the  beneficiaries  named  in  the  instrument  creating  the  tmttb  withont  aajr 
right  on  their  part  to  withdraw  their  interests. 

Xtem — PsBtoHAL  lAABiUTr  or  Trustu.  — A  trustee  who  carries  on  a 
BMroantile  business  with  the  trust  assets^  for  the  benefit  of  the  cilnii  gnt 
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#iMl^  li  nipoBdbb  ia  ihfl  trnrt  ondttor^  iMl  «al7  to  flM  «Kte»l  «l  tht 
trost  Miets,  but  alio  with  hit  own  prupwij* 
Xsirnn  —  PBBflONAL  LiABiLiTT  ov  Tbubtbs.  —  A  tnufeeo  who  mrrim  an  • 
ni«rouiiil« biuuiMt wifeh tholnwl anat^  lor th« benaftl of  ilM cedmk {m 

iriM^  is  personally  liable  for  goods  purobased  by  him  and  oharged  to  the 
trust  without  first  establishing  the  acoonnt  aa  a  debt  analnst  tlio 
estate,  nor  are  the  beneficiaries  necessary  parties  to  tte  gatL 


Action  by  Lyons  &  Ca  agaioBt  Nathan  ConnaUj, 
ally,  to  reoover  for  oertain  goods  sold  to  the  firm  of  Connal^ 
&  Co.  at  his  reqaest  Defendant  demurred,  on  the  ground  thai 
there  was  no  allegation  that  Conn  ally  &  Co.  were  inaolventi 
unable  or  unwilling  to  pay,  that  there  was  a  want  of  proper 
parties,  and  that  the  aoooont  was  barred  by  the  statute  of  lim- 
itations. The  demurrer  was  overruled,  and  judgment  rendered 
for  the  plaintiffs.  On  February  25, 1875,  M.  A.  T.  Connally 
executed  an  instrument  in  writing,  reciting,  in  effeot,  *'that  Ia 
consideration  of  the  fact  that  my  success  in  business  is  prinei* 
pally  owing  to  the  efforts  and  assistance  of  my  father,  C.  P.  Con- 
nally, as  well  as  those  of  my  brothers,  Drury  A.  Connelly  and 
Nathan  Connally,  •  •  •  •  and  in  and  for  the  further  considen^ 
tion  of  the  natural  Ibve  and  affection  I  have  for  and  bear  to 
my  said  father  and  all  my  brothers,  to  wit,  Drury  A.  Connally, 
Nathan  Connally,  Commodore  P.  Connally,  Jr.,  David  M.  Cimi» 
nally,  Lafayette  T.  Connally,  James  H.  Connally,  and  Edgar 
Connally,  I  hereby  sell,  transfer,  and  convey  in  absolute  sale, 
except  the  one  ninth  of  the  amount  of  the  same  which  I  re- 
serve for  myself  and  subject  to  my  oontrol,  all  my  rights  title, 
and  interest  in  and  to  the  goods,  wares,  and  merchandise 
which  I  now  have  on  hand,  as  well  as  moneys,  notes,  claims, 
and  accounts  due  me  and  growing  out  of  and  with  my  said 
mercantile  business  carried  on  in  Sulphur  Springs,  together 
with  the  lot  of  land  and  storehouse  erected  thereon,  and  which 
I  am  now  occupying  in  my  said  business  [reference  is  here 
made  to  record«book  for  full  description],  all  of  which  amounts 
to  the  sum  of  $13,455.83,  and  said  property  as  aforesaid,  and 
described  as  aforesaid,  I  now,  in  consideration  as  aforesaid, 
turn  over  and  deliver  to  my  said  father,  the  said  C.  P.  Con- 
nally, in  good  faith,  being  wholly  out  of  debt  at  this  time.  I 
do  so,  however,  in  trust,  except  as  hereinafter  set  out,  as  Col- 
lows:  Said  sum  of  $13,455.83  is  now  by  me  divided  into  nine 
equal  shares,  each  share  amounting  to  the  sum  of  $1,495.09; 
the  whole  amount  is  still  to  be  kept  together  and  undivided, 
except  as  hereinafter  provided,  and  my  said  father,  C.  P.  Coo- 
Aally,  is  hereby  appointed  trustee  of  said  fund,  and  is  to  ooq* 


l>eo.  1891.]  CfoNNALLT  V.  Lyons.  987 

tinaa  said  sum  and  its  increase  in  amount^  if  any  there  be.  In 
aotiTS  and  constant  operation  in  the  business  heretofore  hj 
me  pnrsnedy  to  wit,  merchandising,  and  in  his  own  name,  or 
in  such  name  and  style  as  he  may  prefer,  and  is  to  keep  cor* 
reot  accounts  of  all  gains  and  losses,  so  that  at  the  end  of  each 
year  he  can,  by  his  balancensheet,  oorrectly  show  how  said 
business  stands.  The  one-ninth  part  of  the  amount  here  by 
me  transferred  or  assigned  to  my  said  father  is  transferred  to 
him  in  absolute  and  unconditional  sale,  together  with  its  in- 
erease.  One-ninth  part  thereof,  with  its  increase,  in  case  the 
•aid  sum  should  by  his  management  be  increased,  is  reserved 
fi»r  myself,  and  he  is  to  turn  over  the  same  to  me  whenever 
I  or  my  assignee  or  legal  representative  shall  demand  of  him 

00  to  da  The  other  seven  ninths  and  its  increase  shall  go 
to  the  support  and  maintenance  and  education,  or  as  much 
thereof  as  may,  in  my  father's  estimation,  be  necessary  for  that 
purpose,  of  my  brothers,  whose  names  I  have  already  herein 
given.  Any  of  my  grown  brothers,  and  when  they  shall  be-^ 
oome  grown,  who  will  remain  with  my  said  father,  the  said 
trustee  herein,  and  assist  him  for  reasonable  wages,  such  a» 
he  may  contract  to  give  them,  are  to  be  boarded  out  of  said 
ftind,  but  not  otherwise.  When  and  after  each  of  my  seven 
brothers  shall  become  of  twenty-five  years  of  age,  my  said 
tructtee  shall  advance  and  pay  over  to  him  his  pro  rata  of  tho 
amount  then  on  hand,  and  said  trustee  may  advance  and  pay 
over  said  pro  raia  share  to  any  one  when  he  thinks  safe  and  pru* 
dent  to  do  so,  even  before  be  arrives  at  the  age  of  twenty«fivo 
years,  and  especially  so  if  he  seem  inclined  to  attend  energet* 
ioally  to  any  species  of  business,  and  prosper  in  said  business; 
but  no  amount  under  this  condition  is  to  be  advanced  before 
the  age  of  twenty-five  years  for  uncertain  or  prodigal  purposes. 

1  mean,  by  his  pro  rata  above  set  forth,  the  one-seventh  interest 
of  the  brothers'  interest  or  part  at  the  time  the  advancement 
was  made,  and  without  regard  to  the  amount  now  transferred. 
The  advancement  when  so  made  must  be  taken  by  said 
brother  in  ftill  payment  of  his  portion,  without  recourse  on 
the  main  fund  for  further  advancement.  A  final  settlement 
shall  not  be  demanded  nor  had,  nor  shall  any  of  the  benefici- 
aries  of  the  trust  herein  created  force  by  law  or  equity  a  final 
settlement  by  trustee,  till  my  youngest  brother  Edward  shall 
arrive  at  the  age  of  twenty-five  years,  or  in  case  of  his  death, 
till  the  period  of  time  when  he  would  be  twenty-five  years  of 
age  if  alive.    My  father,  the  said  trustee,  shall  not,  under  any 
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ciroomtUnoaSi  Im  required  to  give  bond  to  fklthfully  carry  out 
the  trust  herein  oreated.  I  trast  only  to  hie  integrity  to  do  ao; 
imd  I  ftirtber  provide  that  said  trustee,  my  father,  the  said 
0.  P.  Connally,  shall*  for  his  services  in  faithfully  carrying  out 
this  trnsti  and  for  his  services  in  managing  said  mercantiie 
businesSi  have  and  receive  one  thousand  dollars  per  annum  ol 
and  out  of  said  fund  here  conveyed  in  trust  as  above  set  forth. 
Witness  my  hand,'*  etc.  The  trial  court  found  that  C.  P.  Coo- 
nally  accepted  such  trust,  and  executed  the  same  until  his 
death;  and  that  thereafter,  on  March  24,  18S2,  Nathan  Con* 
Daily  was  appointed  trustee  under  said  trust  by  a  court  d 
competent  jurisdiction;  and  that  he  accepted  and  continued 
to  execute  said  trust,  and  to  carry  on  said  mercantile  busineai 
under  the  name  of  Connally  &  Co.  until  January  20»  1886, 
when  it  was  attached  by  creditors,  including  plaintifiBs,  Cor 
debts  amounting  to  $31,121.89,  while  its  assets  amounted  to 
$20,000,  and  that  on  January  16,  1886,  defendant  withdrew 
the  deposits  of  Connally  &  Co.  from  the  bank,  amounting  to 
$4,286.  That  during  July,  August^  and  September,  1885^  the 
pUintifTs,  Lyons  A  Ca,  sold  and  delivered  to  Connally  A  Ca 
goods  to  the  amount  of  $6,082.14  on  credit,  no  part  of  which 
was  ever  paid.  The  oonclusions  of  law  are  sufficiently  stated 
in  the  opinion. 

E.  B.  ArKfis,  and  Whittle  and  Sois  for  the  appellant 

B.  O.  McLean^  for  the  appellees. 

Oabbbtt,  p.  J.,  Section  B.  Appellant's  first,  second,  and 
aighth  assignments  of  error  raise  the  question  of  parties  ss 
presented  by  his  exceptions  to  the  petition,  but  only  on  the 
ground  that  the  persons  who  were  claimed  to  be  necessary  par- 
ties were  such  as  beneficiaries  in  a  trust,  and  not  as  partneia 
If  Connally  A  Co.  were  a  partnership,  all  of  the  partners  would 
be  necessary  parties  to  an  action  of  debt  for  the  prioe  of  the 
goods.  It  is  not  necessary  to  consider  whether  they  would  be 
in  a  suit  for  the  value  of  the  goods,  if  the  possession  thereof 
was  obtained  by  the  fraudulent  representations  of  the  deSmd- 
ant,  because  the  oourt  arrived  at  no  conclusion,  that  the  goods 
were  fraudulently  obtained.  But  if  Connally  A  Co.  was  a  trust 
estate  managed  by  the  defendant  as  trustee,  it  is  dear  that  the 
beneficiaries  of  the  trust  would  not  be  necessary  parties  to  a 
suit  for  a  debt  incurred  in  the  management  of  the  trust,  if  the 
trustee  should  be  personally  liable  therefor;  and  this  question 
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wiU  be  oooddcrad  wite  anothM  aiiiganiMt  niiiiig  that  que«- 
tioii« 

Mere  partieipation  in  proflto  does  not  oonstitute  partnership, 
although  fhare  should  be  a  oontraot  from  which  they  were  de- 
riyed:  JS^isanl  ▼•  OreenvUU  Bank^  67  Tex.  89;  60  Am.  Rep.  70. 
There  was  no  contract  of  partnership  in  this  case.  The  de* 
fondant  Nathan  Connaliy  acted  as  trustee  under  an  appoint- 
ment from  the  court,  and  had  the  entire  control  and  sole 
management  of  the  business.  There  was  no  right  of  control 
whatever  reseryed  in  the  instrument  executed  by  M.  A.  T. 
Connally  to  her  father,  C.  P.  Connally,  as  trustee,  either  for 
herself^  or  for  the  beneficiaries  as  such.  A  test  of  partnership 
ia  the  right  of  control  over  the  property  or  profits,  or  to  make 
disposition  thereof:  1  Bates  on  Partnership,  sec.  37.  There 
waa  no  right  whatever  in  the  brothers  of  the  grantor,  who  were 
beneficiaries  therein,  either  to  control  or  withdraw  their  several 
interests.  From  the  terms  of  the  instrument  the  business  was 
to  be  conducted  until  the  youngest  was  twenty-five  years  of  age, 
or  if  he  died  before  that  time,  to  such  a  time  as  he  would  have 
been  twentyfive  if  he  had  lived.  We  must  also  infer  that 
at  leaat  some  of  the  beneficiaries  were  minors,  and  it  will  not 
be  contended  that  they  could  be  partners,  although  the  instru- 
ment might  indicate  a  partnership.  The  finding  of  the  court 
la  further  strengthened  by  the  fiu^t  that  there  is  no  staten^ent 
of  frusta  brought  up  with  the  record,  and  there  may  have  been 
proof  of  other  frtcts  to  sustain  his  conclusion  that  Nathan  Con- 
naUy  waa  the  trustee  of  a  trust  estate.  We  think,  however, 
that  a  proper  construction  of  the  instrument  alone  would  lead 
to  the  same  conclusion.  There  was  no  evidence  to  make  the 
benefldariea  partners  by  holding  out|  but  such  a  partner  would 
not  be  a  necessary  party. 

AppellantPa  ninth  and  tanth  assignments  of  error  are  as  fol* 

tows: — 

^  The  court  erred  in  its  conclusions  of  fact  and  law  in  find* 
fng  that  the  estate  of  Connally  &  Co.  was  a  trust  estate,  and 
Nathan  Connally  was  trustee  of  same,  and  finding  further 
that  goods,  wares,  and  merchandise  mentioued  in  plaintiff's 
petition  were  sold  and  delivered  to  Connally  A  Co.  by  plaintiffs, 
and  then  rendering  judgment  against  defendant  Nathan  Con* 
nally  for  the  debt  here  sued  on. 

*^  The  court  erred  in  its  finding  of  law  that  defendant  Na- 
than Ooonallj  would  be  liable  for  said  debt  personally,  because 
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lie  fWad  to  make  m  eontract  with  plaintiff  exempting  him  froa 
■aid  UabiUties.'' 

Aa  we  are  of  the  opinion  that  m  trust  ettate  was  created  bj 
the  inetmment  of  oonToyance  from  M.  A.  T.  Connallj  to  her 
Ikther,  0.  P.  Connally,  it  remains  only  to  eonsider,  under  the 
above  assignments,  whether  or  not  the  tmstee  (the  defendant) 
was  personally  liable  for  the  goods  purchased  by  him  far  the 
tmst  estate  from  plaintiffs. 

Trustees  of  a  oorporate  body  with  defined  powers  are  not 
personally  liable,  and  such  has  been  the  recognised  rale  in 
this  state  from  the  early  decisions:  Traynham  t.  Jachmm^  15 
TejL  170;  66  Am.  Deo.  162;  Dyer  ▼.  BHllivan,  18  Tex.  771; 
OmMolee  OoUey  ▼.  MeBugh,  89  Tex.  848;  Snyder  v.  Wiley,  5» 
Tex.  449.    But  whether  or  not  the  trustee  of  a  volnntary 
association  or  a  trust  estate  is  personally  liable  has  not  been 
before  our  supreme  court  in  any  case  that  we  can  find.    That 
such  trustees  should  be  held  personally  liable  is  reaaonable, 
beoause  they  have  in  their  own  hands  the  means  wherewith  to 
reimburse  themselTes,  and  should  not  assume  a  debt  for  the 
benefit  of  an  estate  of  which  they  have  the  sole  management 
and  control  without  prospect  of  funds  for  payment  theteoC 
If  this  principle  needed  to  be  enforced  by  way  of  illustration, 
it  may  be  done  by  the  fiict  that  the  defendant,  a  few  days  lie- 
fore  the  attachment^  withdrew  from  the  bank  the  deposit  of 
Connally  ft  Co.  amounting  to  over  four  thousand  dollars  in 
eash.    In  Hill  on  Trastees,  633,  the  doctrine  is  broadly  stated, 
that  ^  a  trustee  who  carries  on  any  trade  with  the  trust  assets 
for  the  benefit  of  the  eeetuis  qus  trust  will  be  reeponaibie  to  tiie 
creditors,  not  only  to  the  extent  of  the  trust  assets,  but  also 
with  the  whole  of  his  own  property,  and  he  may  be  made 
bankrupt  and  proceeded  against  in  the- same  manner  as  any 
other  trader.    And  it  is  immaterial  that  the  trade  is  carried 
on  by  him  in  consequence  of  an  express  direction  in  the  trust 
instrument;  although  the  trust  property  will  doubtless  be  pri- 
marily liable  to  the  creditors,  and  will  be  first  applied  so  for 
as  it  will  go  in  discharge  of  the  liabilities."    Purchaaes  by 
trustees,  when  made  in  obedience  to  the  trust,  impose  upon 
them  a  personal  liability;  the  seller  must  look  to  them  for 
payment,  and  they  must  look  to  the  trust  estate  for  reimburse* 
ment:  Tayhr  ▼.  Davie,  110  U.  S.  880;  Hewitt  v.  Phdpe^  105 
U.  S.  400;  Sanfard  v.  Howard,  29  Ala.  684;  68  Am.  Dec  101; 
New  V.  NieoU,  IS  N.  Y.  127;  29  Am.  Rep.  111.    This  doctrine 
is  also  recognised  in  Mason  v.  Pomeroy,  151  Mass.  164«  and 
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Odd  FMam  Eatt  Anfn  t.  McAUuter,  158  Mass.  292.    The 

Alabama  case  was  where  a  guardian  was  held  liable.    It  is 

sdao  reported  in  68  Am.  Deo.  101,  whioh  see  for  note  as  to 

executors  and  administrators.    Our  statute  of  frauds  (Rev. 

Stats.,  art  2484)  has  no  application  to  the  facts  of  this  case, 

and  does  not  affect  the  rule  that  would  hold  the  trustee  per- 

MmaUy  liablo.    Although  the  plaintiffs  knew  that  the  defend- 

suit  was  oonduoting  the  meroantile  business  of  which  he  had 

the  eontrol  and  management  as  trustee  for  the  benefit  of  the 

persons  mentioned  in  the  oonyeyanoe  from  M.  A.  T.  Gonnally 

to  her  father  C.  P.  Gonnally,  and  charged  the  goods  when  sold 

to  Connally  ft  CSo^  the  defendant  was  nevertheless  personally 

liable  to  the  plaintiffs  for  the  price  of  the  goods,  and  it  was  not 

necessary  first  to  establish  the  account  as  a  debt  against  the 

trust  estate.    This  rule  is  not  only  in  accordance  with  the 

authorities,  but  is  a  salutary  rule  in  the  interest  of  common 

justice.    Since  the  trustee  was  personally  liable,  it  was  not 

necessary  that  the  beneficiaries  should  be  made  parties  to  the 

anit 

The  account  sued  on  was  not  barred  by  limitation  when 
plaintifb'  first  amended  original  petition  was  filed,  eo  it  is  un 
necessary  to  inquire  whether  or  not  the  amended  petition  set 
np  a  new  cause  of  action.  It  appears  from  the  petition  that 
the  account  was  not  due  for  a  time  after  the  date  of  the  items, 
from  which  two  years  would  extend  past  the  filing  of  the 
amended  petition;  so  the  demurrer  setting  up  limitation  was 
properly  overruled  by  the  court. 

We  conclude  that  there  was  no  error  in  the  judgment  of  the 
eourt  beloW|  and  that  the  same  should  be  afSrmed. 


Tfessis — PnMnrAii  Liabilitt  or  Tausrss.  ^  A  eontrmot  with  »  iniatoe^ 
tliOBsh  for  tilt  bttntfit  of  tho  trust  aitate,  impoeas  apon  him  »  personal  liA> 
hflity  DMraly,  hi  tht  absence  of  an  ezpren  proTieion  to  the  oontrary;  and  a 
pvton  to  oontraoting  with  the  tmetee  eannot  proceed  directly,  in  the  first 
histanes^  agahMl  the  tmst  estate:  Note  to  Johnson  t.  Leman^  19  Am.  81  Rep. 
#7,68.  Compare  also  J%Mlfey  T.  ITtfKNi,  8  litt.  800;  14  Am.  Dee.  72|  Jfeir/. 
AsyT.  MeKmmie,  S  Port  88;  27  Am.  Dee.  643,  and  note;  Sattford  t.  ifois- 
mdf  28  Ala.  684;  68  Am.  Deo.  101.  and  note. 

la  Bmko  ▼.  Ckmeord  BaOroad,  02  N.  H.  681,  it  is  decided  that  the  mle^  to 
the  sffMl  thai  a  neoessary  expense  of  the  legal  management  of  a  tmst  fnnd, 
whether  inonifod  hy  the  trastee  or  csstef  qm  tnul,  may  be  charged  apon  the 
Instfand  by  a  proceeding  ia  sqai^y  is  applicabU  Is  the  property  of  a  bosi- 
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p,  deflnad,  748. 
franinpiion  of,  748. 

AMD  BAVxni«^  locg^d  iadorMBMal^  payincat  nuuto  npoo,  90l 
img&rjt  daUy  of  dopontor  in  nporting,  89l 
«v  hunx^  urigmneni  uid  negotiability  of,  869. 

boak  or  margin  of  sfeiMun,  UnM  mnning  aloni^  poii  titio  In 
Inw  wnte  BHirk,  ea 

to  thmd  of  a  stroani  montioned  m^  07.  68. 
lain  ■nTigabto  stroani  or  tido  walar  m  far  an  tlio  grantor  nwn% 
04,  87. 
■•nador  lino%  porpoao  ol^  i9l 
■Mnador  Hnflo  mnninic  along  a  atroaniaro  noi^  f9l 
aMMinmMiti  by  tfao  aido  of  a  stroani  of  wator,  M. 
of  oitj  k»ti  fronting  on  atroam  of  wator,  60. 
of  laiida  bordoring  npon  wntars  aro  preaomod  to  ozland  aa  far  aa  grantor 

•wnod,  68. 
of  laada  bordoring  npon  wntara,  proonmption  oonooming,  M. 
proonrnption  that  tb^  oxtond  to  throad  of  atroamc  ft7-M. 
dMir%  to  what  point  doomod  to  oxtend,  60-88L 
watar%  land  running  to^  ia  daomod  to  oztond  to  low-water  mark,  OOi 

ClUMcaBUl  Tkonn^  i^i^rm^  doetrino  of;  doea  not  prerail  in  New  Yorl^  MS. 
dopondent  npon  aolootion  by  tmatooi,  of  the  benofioiariet  o^  508. 
ioviaa  to  oorporation  not  in  wiatonoo  at  tfao  death  of  tfao  tootator,  808^ 

6ia 

diaorotioa  of  ttnatooi^  what  pormisBiblo^  811. 
in  faTor  of  non-oodatbg  oorporationsi  818. 
objoeta  of;  haw  mnst  be  designated  or  deoerlbed,  618;  618^  618. 
Otana  Ain»  Oovsmi^  oflbet  of  Jndgmonta  against^  aa  againat  witiMni  of; 

186-188. 
0Miuor«vIi4W%  willib  Talidity  oi;  araat  bo  datannined  by  tfao  lawa  of  ttio 

atata  wlim  th^  wore  mado^  81L 
Connnnuxiov,  agreement  of  wbibb  apeeifle  porformanoa  eannot  be  oom- 
paUad,  wbethor  a  anfleient»  174. 

lAL  Ii4W,  dno  proosis  of  law,  inohriaiMb  itatntoa  anthorlring 
aaroat  and  imprisonment  of,  748. 

See  laraarATB  GomiBncak 
Oomifli;  dnrw%  when  may  be  avoided  for,  Sli. 

■snaoa.  what  aaffidont  to  aToid,  811. 
OamicnoB,  independenl^  who  is,  and  liability  lor  aola  efL  Ml. 
OovTirAM^  blanks  m,  otnl  anthority  to  fill,  78;  78; 
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OutroBATiONs  engaged  in  interstate  oommerce,  power  of  tiio  atetoo  ooir,  9% 
•zisienoe  o^  not  admitted  by  nee  of  a  name  appropgiato  to  ogpeta  tiaa^ 

earistenoe  of^  whea  moat  bo  prored,  61ft. 
fegulations  to  wbioh  may  be  aabjeoted  by  the  legialainra^  #lBw 
■nbaoriptioii  to  atook  o(  when  binding,  220. 
CUKurAL  Ii4W»  daatioyiag  property  to  remoTo  it  from  ono*o  owm  loAd,  8I& 
iBHiiity  of  tfao  aetoaed,  bmrdea  of  proof  reepectiiig^  601. 
iatmty  preaamptioii  ol^  ariaing  from  the  killing  of  ono  hnmaa  bai^g  kf 

anothor,  6161 
■wdflr  aad  wandawghtw^  diatJnotion  between.  8161 
ilolon  food%  poenarioii  ol^  whoa  ofidonoo  ani&oioat  to  aathoriaa  aenwi 

tioB  for  bwglary,  m. 

DlMi*!^  Uqoidated,  rala  for  aaemtaiaing  whether  ooatraol  piwvidoa  im^  m 
for  a  penalty,  717. 

Mental  angniah  aa  an  alomonl  ol^  918. 
DmoB  ASS  QuDROBi  oompoaitioa  agreoBMaty  whoa  avoldabla 

of  aeoret  proferenoei^  166b 
thaam,  deliTory  of,  af tor  the  death  of  tka  fNUitor»  86L 
Vmmnmm  of  adTaaoement^  746L 

of  OMinMroa^  661,  669L 

of  oriminal  ooatempt^  8161 

of  dntiea  oa  tonnage^  666L 

of  ezooatety  traat%  66L 

of  gift,  661. 

of  ononmbraaooo  upon  laad^  dSH 

of  inna,SOlL 

of  miniaterial  aot%  8861 

of  aegUgenoe,  886^ 

of  original  packagea,  wiflrfa  the  maawfng  of  totatitata 

of  ahore^  66l 

of  thread  or  ohanael  of  rirer  or  atream,  68. 
Pwoao^  oondonatioa  of  oanae  ot  ia  alwaya  ea  tfao  oendiHaa  ttai  tfcfc 
bo  aol  repeated,  488^ 

daaartiea,  what  anflleiant  to  wairaat  tfao  graatiag  o(  6ML 
DuBm  of  property,  when  eziati»  76. 

SifriiOTni,  whea  not  aaaworablo  for  aoti  of  oontraetor.  111. 

when  not  anawerablo  for  torta  of  employee^  941. 
BRorraL,  aa  adefonae  ia  an  aotioa  of  treipaae  to  tiy  titli^ 
pleaded,  846. 

aa  a  defenae  in  ejeetaMati  aaod  aot  bo  ploadod,  846. 

aa  a  defonae  la  reploria,  whoa  aoed  aot  bo  pleaded,  848. 

aa  a  defenae  to  tfao  ooamma  oonata  aaod  not  be  pleaded,  846L 

oqnitable^  in  poiib  aeoeaiitiy  of  plaadtng,  846. 

forui  of  plea  ^  848. 

geaeral  denial,  ofidenoe  ol^  whea  admlmiblo  aador,  848. 

jajMrfi,  neeeaaity  of  pleading,  846. 

Judgment,  how  to  be  pleaded,  847. 

merger  of  personal  liability  in  deereo  of  foredoanre^  816. 

of  owner  of  property  to  deny  anthority  of  agent  to  diipoao  of  il^ 

plea  of  fanner  judgment,  when  anffioient,  847. 

plea  of,  moat  be  certain  in  every  partionlar,  847» 
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fUm  «(  wImb  aofe  rtqidrad.  Sift. 
pfaailing  titoppel  by  •oodnot^  848. 
pleading  titoppel  by  demiirrert  S48» 
pleading  attoppd  by  mureprMentatioQi*  S48» 
pleading  former  judgment  m  a  defenae  to  an  aetfen  ef  detfara%  Sift. 
pleading  former  judgment  at  a  defenae  to  an  aotion  of  troTer»  847. 
pleading  former  jodgmeat  when  tbe  leoord  does  aot  allow  the ' 

TolTed,  84& 
pleading  of,  apecial  mlea  of  tbe  eode  atatat  eooaeniiB|^  Sift. 
pleading  of,  when  required,  844. 
to  disprove  existence  of  facta  against  one  who  haa  bean  tadoeed  la  W 

lieTe  them,  SOS. 
wairer  of,  by  failure  to  plead,  848^  847. 
BnDXKa%  declarationa  in  diaparagement  of  titl%  S8L 

f«a  geaUB^  what  acta  are  parte  of,  907,  986. 
aauMWJTioga,  exemption  bocaiiae  of  marriage  of  elaiayait  aftartalry  of  Jadf 

ment  againat  him,  229. 

,  between  atate%  fraachiae  to  mafaitehi,  alatea  may  gnat,  iK 
between  atatea,  atate  regnlatioB  of,  to  what  extent  permitted,  6K 
WomwmxsvwM,  relief  from,  ia  equity,  when  will  be  graatad,  168. 

Gdv  of  ineomeer  nae  of  property,  when  entidea  dnnee  te  pomaaaieo,  ItL 

Huaaairp  am  Win,  eoateyaaae  from  oaa  to  the  otlMr*  whea  TiUd  maiaat 
ereditora,  464. 

law  fiaaam,  iaataaeai  ei;  786.  788b 
lajuaonoa  againat  treapaaaeia,  whea  ffoper,  7S7* 

irreparable  u^fUf  aolBeiaat  to  aappert,  what  1%  7S7. 
Iaaajaro%  baggage  liability  oi;  far  leoa  e(  288. 

laawaAiioii,  Ufa,  inhalfaig  gaa,  when  regarded  aa  pfodaefaig  daalli  by  «Wm8 
and  external  maaaa,  828. 

knowledge  ef  the  iMaver  relatiag  te  the  riak,  whea  fvanaMd,  IMl 

waiver  of  eonditiona  by  agent%  418. 

OoMMMMoa,  begiaaiag  e(  what  i%  661 
le  withia  a  atate.  Congreaa  hue  ao  powit  of<M^  6881 
eacri«i%  ngalaliea  e(  by  alataab  668. 
earaiera,  regnlatioa  e(  by  atate%  when  vaUd,  687, 
cairierab  atataa^  to  what  extaat  sMy  fix  ehaigaa  e^  661 
aaaeaneat  aothcritj  of  Ooagraaa  and  of  the  atataa  o? er,  647,  648L 
Ooagreaa,  f ailaio  of,  te  make  i^goktieaab  whea  doea  aot  eeaiar  powar  U 

Ceagieaa,  regalatioa  by,  aietadee  right  of  itataa  la  ael^  647. 

Coagraaa,  power  of,  whea  exelnaiTe^  661 

eorporationa  engaged  ia,  atote  oaaaot  diaorlaibM*a  agaiaal  aer  ffiakibil 

the  doing  of  basinom  by,  684. 
eorporationa,  taxee  impoaad  apoo,  for  priTilaga  cf  dfliag 

a  atate,  661. 

dainitiona  e(  66L 

dieerfminatioaa  I7  a  ftata  ia  favor  of  itaowa  prodaolier 

661 

eselnaive  authority  of  Congreaa  over,  661 
farriae  betweea  atotea,  exacting  Ucenae  feae  of,  661 
ferries  between  states,  right  of  state  to  grant  franohiae  te  maiatid%  661 
ferries  between  states,  taxes  which  may  be  imposed  apoo,  661 
▲M.  as.  Barn  Vol.  XXVIL-  tO 
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IvnmTATi  OomnoKnii  liealtli,  regnlat'ons  to  weare  and  protoM^ 
importen,  UoenM  f eea  for  Mlling  their  goods  omuoI  bo  oxmAs  I, 
impoiU  and  dntiot  upon,  ototoi  may  not  lorj,  M7. 
faMpoofeion  Iawo  of  alatoi  oraal  not  opomto  to  oxdadt  prodaoto  d 


inopeetion  Uwo  of  itotoi^  wImb  Tolid,  S6B. 
Initramentalitioo  of,  ouinol  bo  rognlatod  by  Iho  Mktn,  9BL 
intoniioii  to  femuporl  artiolo  dooo  no*  entitlo  il  to  protootion,  H9L 
totozioaiiiig  liqvora,  oarrion  oaaiiofc  bo  prohibitod  froni  traaoportto^  ML 
totozioattng  liqnorab  atotoo  wbotfaor  may  forbid 

568. 
Uabtlity  for  mariao  torta,  atotoo  may  Impooi^  6Bt. 
Uoenao  feeo  oaonol  bo  ozaotod  for  oarryiog  on,  MIL 
Hfffitw  fooi^  diaofimiBalioii  ib  faTor  of  prodBoli  or 

•toto,  MS. 
Uooiito  f eoa,  oxaolion  o^  for  forrioo  plying  boiwoon  dBfcinnt  otatoo.  MS 
lioenao  f oe%  oaraotion  of,  for  oelUng  gooda  in  oHginal  paokago^  Ml 
Uoonao  f oe%  oiaotioe  o(  firoaa  dranimor^  5ML 

lioonao  foe%  oxaoti4Mi  ol^  froni  poraona  ongagod  in*  Ml 

Uoanao  fooa  wbioh  atate  may  ozaot^  Ml. 

Hvo-atook,  atoto  oannot  ozolndo  that  ralaed  In  otbar  ototoa^  SIT. 

looal  ragnlatlona  hj  atoto,  wbai  pormlwibla^  547. 

■ational  ragnlationa  iHiioh  atofeea  may  no*  impooi^  InttoBoaa  oi^  SM. 

BBTigablo  riTor%  atotoaouiy  prohibil  tho  floating  of  koaa  aBW*li(gi  Bpo% 

Ml. 
BBTigation,  atoto  oaBBOfc  grant  oxolnaiTo  rlf^to  ol^  StfL 
BavigatloB,  atoto  ragnlatioB  o(  wboB  prohibitod,  9§L 
BOW  anbjooto  ot  ML 
original  paekageo^  what  mt%  66S. 

poddlor%  taxot  npon  aaloa  of^  6Ml 

p'loti»  dhargaa  for,  whoro  no  oervtoao  aro  tMidarad  or  porteaaadk  M|» 

pilota,  rognlntaoB  of,  by  tho  atotoi^  M7. 

poUoo  powor,  oxoreiao  o(  will  Bot  bo  pocmittod  to  ngntoK  9§L 

pdlioo  power,  extent  of.  Mi. 

polioo  powor  may  osolnde  oertain  artielot  of  oommaroa^  56^  Ml. 

polioo  power  may  proteet  pnblio  from  impoaitloB  aad  firaad.  Ml. 

polioo  powor  may  regnUto  apoed  of  railway  train%  MS. 

property  nsed  in,  taxation  o^  when  it  paaoea  from  atoto  to  atato^  ML 

property  need  in,  when  anbjoot  to  atoto  taxation,  660^  ML 

proTiiiona  in  oonatitotioB  of  the  Unitod  Statea  oonoemiBg,  M7« 

qnarantine  laws,  atoto  may  onaet  and  onforoe,  667. 

rognlationa  of,  national  in  their  oharaeter,  atotea  oaanot  impoaa,  MS. 

rlTora,  naTigable,  Oongreas  may  oontrdi,  6SS. 

riTer%  narigabla^  improTement  of,  by  atotoi^  6M> 

riTen,  narigable,  tolla  for  nae  of,  atoto  may  ohaige  whan,  MS. 

aale  of  prodneta  of  atoto,  diaorimination  in  faTor  of,  6M. 

aaleof  anbjeot  of,  while  in  original  paokage  oannot  be  prorontod  by  iegB» 

lation  of  a  atoto,  563. 
atato  ragnlation  of,  inatoooea  of,  which  haTO  boon  oaalatos^  ML 
atoto  regalation  of,  when  proper,  550,  Ml. 
atoto  limitotioQa  upon,  powers  of,  ooaceming,  547,  548L 
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OoifinBOi^  tazatioB  of  sUepiag-oin  nmalBf  fbon 

•tote,  561. 
toxM  on  Ulls  of  kdi]ig»  MIL 

tozM  on  froighto  earned  in  traniporling  goods  frooi  state  to  stali^  Mt 
tazee  on  inBtramentolitieo  o^  66(k 
toxee  on  tnbjeota  of^  when  ttoto  mnj  Impoee^  iBiL 
tnzet  upon  moneys  need  in,  660l 
taxes  npon  piopsirty  vssd  in»  6001 
taxes  npon  mles  of  goods^  when  snf orsenbl%  MOi 
telegraph  oorporation%  stotntos  imposing  texot  on  gross  reosipta  ^  iM, 
telephone  lines,  state  oannoi  grant  exdnfiTe  ri|^t  te  sstabUsh  and  Mate 

taln.M9. 
telephono  and  tslegraph  oofporatlons  ars  Instmmentaliiies  of^  iBiL 
telephone  and  tslsgraph  sorporations,  state  rsgalataon  o(  5M 
telephone  and  tslegraph  oorporations,  taxss  on  bosinsss  of^  M9l 
tormination  of  right  of  artielss  to  proteotion  firom  stoto  rsgnlatten,  Ht. 
times  dnring  whioh  snbjeoto  of,  ars  protoetsd  from  stoto  rtgnlaUsi^  MIL 
tonnage,  dntles  so,  whioh  stoto  may  not  ezaeti  666^  M7» 
tnnsportotion,  stoto  rsgnlation  ol^  ft62,  058. 
tnnsportation,  stoto  rsgnlation  of  ohargss  of,  550L 
teansportotion,  stoto  taxss  npon,  558. 
wharfage  foe%  discriminations  in,  what  prohiUted,  656L 
wbarfags  lee%  sstimatlon  ol^  aooording  te  tonnage,  566L 
wharfsgs  fees  wliioh  stato  may  exast^  655. 
ManoxmArvKQ  Liquoss^  mannf aotors  and  sals  ot  may  bs  pcohibltsd  by  nslals^ 

66& 

JmHUOMTi  against  oonntiss  for  a  snm  of  money  bind  their  sJtJwmi^  IML 
against  nmnieipsl  corporations,  whan  bind  ths  poopls  of  tiie  stats^  IML 
against  mnnieipatitiss  determining  that  property  has  not  boon  dsdisntsd 

te  the  pnblio  nss^  IINL 
against  mnnioipatitissb  whsn  bfaiding  npon  the  stot%  197« 
against  offioers  of  a  oovnty  directing  writ  of  sMndato  te  isBa%  IML 
•gainst  officers  of  a  county,  when  bind  ito  tax-paysr%  IM^  IML 
against  officer^  whsn  buding  npon  oonntiss  and  olhsr  omalsipalilli^ 

IM. 
by  default^  eondosiTsness  o(  145, 
ssnosming  dhange  of  locataon  of  oovntj  ssat^  IML 
of  dismisssl  ars  not  f€§  Jmdkfitat  57i. 

of  probato  oonrt%  prssnmption  In  favor  of  jnrisdietisn  of^  Mt. 
tax-paysn^  whsn  bonnd  by  Jndgmanto  igainat  oonntiss  and  ■■■^ilftf^ 

JvMOKAL  GUlhl  dflficisaoy  on  resals^  when  rsoo?orabl%  7M. 

ramsdiss  against  pnrohassrs  at^  te  anforos  payment  of  bid,  75^ 

Labout,  aooompliihed  1^  f abe  pretonsss,  288. 

Lbisi,  renewal  of,  is  regarded  as  a  mere  oontinnaaos  of  the  stigfaal  laass  te 

tfao  protection  of  thoee  oonoemed,  461. 
Lioma  Fbxs  whioh  stoto  may  sxsot  of  those  engaged  to  totststate  smbp 

meroe^  60SL 
Lost  Nona,  right  te  rsoofor  thereon  in  notions  at  law,  T2L 

Maucious  PBOsnounoM,  probable  eanss^  adTics  of  oonnssl  as  ofldsMO  a( 
186. 
probable  canse,  what  i%  and  when  a  question  for  the  jnry,  168L 
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An  fliBTAm;  Mtion  by  auutw  igaintt  one  who 

to  lifiTO  hit  mtLiiiifjmmk%  618. 
ibUnotiMi  bolwm  ▼ioo-pmeipol  aad  faitow  tiMili^ 
Biks  aMwnid  I7  lorvwl^  908, 
IreipMs  of  oerTant  for  whioh  ntutar  it  not  onswerablfl^ 
ICosTOAQi^  looeiTor  ol  font%  appoinftmint  o(  after  doom  of 
796. 

looeiTor  of  renH  gronnda  for  appointeml  of,  796,  796. 
roeoiTer  of  nnt%  inaolTenogr  and  inadoqnaiy,  wlion  no4  ooiBoiont 

lor,  797. 
fooetrer  of  i«nt%  aol  appointed  after  aaiignfnent  in  baokraptoj^  79iL 
reoeirer  of  rent%  not  appo&ted  ae  against  tint  mortgagee  in 

796. 
looeiTer  of  font%  prOFiaion  in  mortgage  for  appointment  e^  796L 
reoeiTor  of  renta,  when  will  be  appointedt  791^  79& 
ient%  aoeigneo  of  mortgagor  in  poeeeeoion  ia  entitled  to^  7VI» 
ient%  daring  pendenoy  of  anit  to  f orebloee^  how  obtained,  799L 
ient%  how  mortgagee  may  obtain  right  tob  799. 

iti^  mortgogeo  liaa  no  logal  nor  eqaitaUo  right  to^  7911 
iti^  mortgagor  in  poooeaoion  ia  entitled  to^  799. 
ranto^  mortgagor  in  poaioaoion  may  aarign  notwithstaadiag  lh» 

gage,  79li 
lenlo,  reoeiTor  ol^  when  will  bo  ordered  at  faatnnei  of  mMtiPita^  f9L 
fight  of  mortgagee  at  ooaunon  law  to  rant%  79L 
KUhoqivMi  OoBffoiu.tiov%  aaoeoHBonti  by,  i^JnnolioB  i^pyail  eafanamm 

0^461. 
JadgoMnti  againat  offioera  ol^  when  bfaid  dtiaen^  196^  198L 
Jadgamnti  againat^  when  bind  taz-payei%  196,  196. 
Jndgmento  i^nst^  when  bind  the  atate  or  the  poofle  ttereo^  19^1911 
erdinanoe%  ofliMt  ol,  when  partly  rM,  4A5^ 
ordinanooob  power  ol^  toenaotb  445k 

Uabili^  of  railroad  oompany  for  injniloa  rowHIng  fnm  rofla 

propody  laid  hi,  SiL 

obatenotion  ol^  by  oompany  ooBafereetlng  mflroad  traok^  Mgl 
akoeti  oi;  may  not  be  demoted  to  other  than  atreet  oaea,  697. 
MoTVAL  BavDR  Soonnn,  bone6oiarieo»  diange  il^  araat  be  amdo  hi  the 

manner  apeoified  in  the  by-Uw%  686. 

Hatmablb  Brrm%  bridgea  and  dama 
hibi«^66i. 

ImproToment  o(  by  the  atatoo^  666^ 
tolla  f or  nae  ei;  atatw  may  anthori»  eharga  o(  nhon,  666. 
NaoonAHJi  LMfBvmni^  parol  lyeament^  whan  adinieeihlo  to  fwy 
efleot  of,  617. 


Fabsmt  Aim  Obxld,  injnriaa  to  minor  ehfld,  parantTo  tight  to  roeoifer  for, 
pABTimaHiP,  nae  of  firm  aaaeto  to  diaoharge  indiTidnal  liabiKtiei^  66QL 
ftaanXAiia  avd  Somonoira^  patients  right  of  aotion  againat^  for 
when  not  destroyed  by  improper  eondno^  6S1L 
akiU  and  oaio  required  of,  632. 
Wijuan,  ohargeo  for,  oannot  be  eyaoted  when  aorrioea  art 
nor  tendez^d,  667. 
atale  regulation  o4  667. 
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PAL  AMU  A4xin;  aee«pftM0t  tf  tenffll  tf  ifMilli  Ml 
^  aatwarabla  for  liabilifeiM  retaltiiig  from  it^  OlOl 
Oousn^  Jariidietion  of,  wli«a  attaobet^  8891 
pmaaKpttoB  la  fartr  of  JwMMUn  tif  8881 

QvAVAam  Law%  flskts  ma^  onaofe  and  enforai^  867« 

Sailboat  OoauoMAmam,  a«ti  of  tenranH  for  which  ato  anawwaMt^  tSK 
fira^  liability  for,  reniltliig  from  escapft  of  sparks,  887. 

tppolntmont  of  In  suits  to  foreclose  mortgage^  794-788L 
moHgagosb  wfaoB  not  ontitled  to,  798,  791 
■MTtgafor  in  poMasiion  may  assign  right  to^  708. 
ffoaaiTar  ot^  duing  psadanoy  of  foredosare  sait^  7Mk  7ML 

BiiiifPBi,  in  ohaiging  ponoo  with  want  of  chastity,  741. 

Sracmo  PuoouiAsa^  mutuality  of  remedy  is  assential  to  fulttiB  Nib 

nn 

ilglil  oi;  whoMisv  oiMitial  to  Talidlty  of  omitraeli  174. 
Brssmm  ov  WuAmm,  agrsomaat  to  accept  drafts  whoa  within*  SQL 

pioniao  to  aaaww  for  tfao  debt  of  another*  whoa  within,  20l 

writtea  agroaaisnt^  parol  oridoaoo  to  show  alteratioa  ol»  4L 
8iBBR%  operation  of  nilioad  apon,  whea  entitles  abntting  Und  uiwnm  lo 
oompeasatioB,  401, 

wtmMa§,  how  BMy  bo  anthoriied,  and  sibol  «l^  4191 

Tazasumi,  Meratali  oomnMNt  nay  not  bo  rogalatod  by  iMsi  by 


•f  bOla  of  lading,  888L 

of  freighli  earned  in  tfaasporting  goods  from  slato  lo  slati^  8181 
of  InstrnmsntaHtiefl  of  laterstate  commerce,  88QL 
•f  sbopiag-otn  aasd  in  intorstato  commerce^  681« 
of  sabjects  of  intorstato  oonmMros^  6801 
XKMEArs  Oomgamanamf  addre«  of  message^  failara  lo  doHfM; 
from  iadefinitoneos  or  ambiguity  in,  924. 
•ilsmpt  to  deUTor  mossagoo  oat  of  bnsiness  honrt*  928L 
bardea  of  proof  Is  apon  oorporatioa  to  exonse  failnre  to  dslhrsr 

98mk 

dasaagei^  raoofrory  of  agyasl  for  delay  in  delivering  mssiags^  807« 
dsliTery  of  msssegi^  lailaia  o^  oaaaot  be  excused  by  insoAclsn^of  am* 

ployossb  92S. 
dsttrary  of  msssag%  to  hotsl  whoro  addressee  resides,  92& 
dslhrory  of  messsgo  to  perooa  in  whose  oaro  it  is  addraosed*  Ofll 
dolhrory  of  msasago  to  wilb  of  addresse^  92& 
diligsBca  ol^  whother  a  qnestioa  of  law  or  of  &ct^  92S. 
dOigeaoa  which  araat  exeroiaa  to  find  addressee  of  meesags^  989L 
daty  of,  to  seek  addrsssss  at  his  place  of  residence,  92S. 
frsa»deliTsty  liadt%  msssagss  need  aot  bo  deliTored  beyond,  tH 
fwodelirery  Umits^  aotiee  of,  to  oastomers,  what  saffieioatb  tH 
fcso  dcHvofy  Umiti^  right  o(  to  establish,  92L 

doUTOiy  0^  to  addiaasaa  ia  part  of  tho  oanlBMt  of 
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Almbapr  Co«POBATioin%ttoftlM  to^tf  frnpofftHMtdi 
able  with,  917. 
«u«pMi6d  matngt^  ttipnUtiao  agyagl  lUbility  for  um^dOHmj  ti^ 

TMiBBWiiTH  AVD  TjU«ini0Na  OORPCMUSWn  MP  IMl 

•tote  ooiiuii«ro6^  S69L 

•talt  ngnlalloBy  wluiil  initofa>1il%  6BBl 

fum  oa  hadDW  ol^  wfaloh  itotos  may  not  om^  SHL 
Voavia^  dutlttoa.  Um  ttolM  im  forinddon  to  iwpoM^  MflL 

dste  oo,  wImI  «lu»fM  rtguded  m^  M7« 
VoBV-VBAiOM^  UaUUIgr  o(  ouuot  bo  jotat  wImb  tiboj  Ml  wmgmaMf,  fH 
TiAiMMiABTis  dorloM  adopted  by  tndo  wiioB%  wb«i  nok  wtftUi  to 

toetloii  M^  680l 
bvm.  penMHial  UOMlity  of  trnrte^  ML 

writiii^  wbotbor  ■■■■atiri  to  orootion  tH^  Wt 

7anM»AMo  PoBOKAanp  Twdor^t  right  toiooofwoBooslKMlaMiolf  Mi 

igoatk  17L 
YBViNtt  An  YsirDBV  itliaf  of  Toodoo  in  dofMiU^  wbonwillaoft  bo 

ineqaitjy  10^ 

WAraaoomtMaa,  bonk  or  moigin  of  itreom  means  low  water4Dar^  601 

boondary  of  land  fronting  open,  prenunption  oonoerninfr  66w 

bonndarioi^  ooiiToyanoee  of  land  frantang  npon,  art  pgooomod  to  < 
00  far  ao  the  giaator  owned,  66^  67. 

boondariea  of  city  lota  fronting  npon,  extend  to  tfanadof 

•hannel  of  itream,  what  ia,  68. 

oooTeyanoee  need  not  mention  the  ozigtonoe  o^  in  ordar  to  ennjltttoto 
thread  of  atream,  07t  69l 

iato  below  liigh«water  mark,  when  paai  by  a  oonToyaaofl^  §7* 

meander  lines  ninning  along,  pnrpoae  and  offiMt  ol^  M 

need  not  be  named  as  boandaries»  (ttL 

pollution  oj^  right  of  riparian  owner  to  reooTor  for,  720L 

dmrs^  meaning  of  tiiis  word  when  need  to  designato  a  bonndaiyt 

•hotea  of^  defined,  MK 

•iiorsa  o^  worda  qnalifying  the  meaning  ol^  08;  ML 

thread  of  atream,  what  ia,  U. 

thread  of  atream,  when  deemed  a  boundary,  58. 

tide  waters;  bonndarios  upon,  include  flats,  68. 

watora  oi;  land  running  to^  ia  deemed  to  eztmd  to  low*^ 
WBABVAaa  Fsn;  diaerimination  in,  when  prohibited,  668L 

pn^ortionato  to  tonnage  of  Tessoli;  668. 

light  of  dty  to  ozaot  and  regulate^  666. 
WiLLii  trusts  resulting  from  prsTenting  the  testoior  fnm  maklBf  m 
488L 
tnflnenosb  presumption  of,  when  arises^  dSfIL 
toflntnosh  what  auffioiont  to  UToid.  47IL 
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ABATEMKETEL 
^tamnonov* «-  Tem  Diim  ov  vhb  PLAXxm  wrilb  tbm  Soiuion 
tm  Aono*  ■  snva  Sbbtsd  bt  Pvbuoatiov  Imtw  Um  aelioB  in  a 
ftadad  «ia4ltion»  wad  mo  pfooeeding  ma  h%  Ukmt  until  his  ezeentor  or 
adidbfalnite  li  nbrtUated  m  a  pnrty  plnintiff  la  hlaphMb^ad  II  Iha 
■nbUoallMi  al  tko  nnmoiii  is  iwpt^ii"^  as  thooflli  tlis  pl^iBt^ff  camainsd 
nllv^  ift  la  ^  ^    'ill  ia  ^''■»^'— '  lariadiotiim  awtr  tha  ^^**«*^*">^      ffiflhr 

AOClDJfiNT. 
8ss  ]Bquirr»  & 

JUXSDSMT  IN8URAK(nL 
8ss  InuBAVO^  16-llL 

AOnON& 

OBBroaATiQii%  %  Sf  DmoB  ahd  Orbdtrhi^  'f  I  tdnii  t|  MALiawn 
I,  It  1|  PioonB}  Railroaim^  15|  TnjHauva%  1,  & 

ACCOUNTS. 
Sas  Pakw  namp,  fli 

ACCOUNT  STATBDl 
Baa  BAiru  ahb  Bamum^  C 

AOQUIBSOBNOIL 
Baa  BomnuBm^  IL 

ADJUSTMSNX. 
Baa  iHsnuvav  4. 

ADlilNierrRATOBB. 
Baa  iMWioas  An  Aomvxsnuioia 

ADULTBRT. 

ADYANOEMENTa. 
BaaOim^lL 


ADYSRSB  POSSIESSTOlf . 
PiMIOt.  •—  A  party  who  oUims  laud  by  adverae  pnmmadno  ante 
ttata«i«l  limttationa  has  the  bunlen  «f  (mf  to  fix  tba  azlMit  •!  Wb 

▲FFIDAVHa 
8m  Ivnrrt  4i  Jvooaonra^  14. 

1^  Av  Asm  KATliw  Pownt  lo  Ska  thfMhlBg  wMcJitim  for  bb  prfne^ 
witUa  m  dgiigm<ni  tatttory  it  prwmed  to  liaTa  Mithority»  when  tb* 
?eadit  nfpMt  to  asMffl  a  ■■■hiai  bmiiiM  tf  Maoto  in  ito  worb.  to 
i^raa  thai  il  nay  ba  i  utoiiil  m  trial  a  langar  time  than  apadfiad  to 
Un$  written  oontrael  of  talo^  and  that  it  ibonld  bo  fixed  ap  and  made  to 
work  aattefaotorily*    Bannon  ▼.  AuUmcm^  87« 

A  AvfiBMAMOi  Of  Aoiiiys  Ufauthoribd  Aor  —  KlOOriABbB  IVSRO* 
MXMTS.  — >  Where  an  agent  proeoree  the  dgnatore  of  n  third  pc^ 
■on  to  n  note  payable  to  hit  principal,  upon  certain  oooditiooe,  tto 
ptindpal*  by  aooepfeing  and  affirming  the  note^  takee  it  anbieet  to  tto 
Qenditiona  npon  whioh  il  wae  obtained  by  hia  agents  whotfaer  or  nal 
too  latter  bad  antfaority  to  make  or  agree  to  enoh  conditione.    Wkederek^ 

%  FknoiPAL  RHMwaiBU  OEiMnriiAT  im  Aon  of  hd  Aomn; 
—  Wboro  it  appeari  tbat  the  defeadanti  in  a  proeeontion  lor 
toal  libel  for  aending  an  enTak^  with  libelooa  matter  printed 
%are€B  tbroogb  the  mail,  employed  too  agency  that  aent  il  with  knowt 
idga  of  ito  motood%  and  refoaed  to  atop  ito  proceedmgi  after  baring 
ioaaoa  to  balitfo  il  waa  aending  tiio  libelone  matter  to  the 
witneei»  he  will  bo  leaponaible  lor  the  acta  of  the  agen^.  BUtU  r. 
ifroi^SeL 

Bbokibsi  OoiHTBACPn,  9;  OoBPOSATioifa»  10;  DnoB,  10;  Bbtoppil>  % 
lunnuiroii,  \^  \X  \%^  10|  MmnciiFAL  Ck>BroftATioM%  S;  SxATn;  VauMa 
avp  FoBOBAgn,  h 

AMXlfDMEMT. 
AaeoaiAinoii%  S|  P&iADnio^  % 


APPBAU 

BT  RnOOftD  OV  APFBALy  WRIV.  —  Altbo^^ 

It  WMlibflfwerrorinthe  judgment  appealed  firooia  yolbediMi 
loientif  whea  the  oaee  ahowe  thai  a  deoreo  for  Iho  appoiab 
■Ml  of  a  recilfwof  the  rentoand  profileof  mertgaged  premieoe  was  act 
nm  anted  by  Ibo  nMici|pig%  aa  atated  to  the  record  on  appeaL  J^orde 
W«  ifoftiK  TMl 
%  bantoonoa%  BamaAL  id  Onr%  vor  Xaaoa  wmv.  -^  When  a  court  hee 
alieady  gtom  toatarnctiona  which  atato  the  law  fully  and  fairly*  it  is  act 
error  to  reCaeo  to  gi?o  other  iaitmotiona  to  toe  same  effeok     T^hr  v. 

E  Wnbwtnm^  OBMMMt  on,  SnmT  8f Atnia  Lbqal  SfvtoT  o»  f  Aors  n  nor. 
— Urn  aiapto  atotemont  by  the  conrt  of  the  legal  oflfoot  of  faote  in  en- 
donoe  ie  not  a  oonunent  on  the  evidenoe.  It  is  not^  thereforts*  errcr  for 
a  eeorl  to  toatmol  the  Jury  toal  a  deed  loft  by  the  grantor  in  a  plasa 


In>KL  •5t 

•f  MlalMliM  M  the  pwtof  Ihsfnntor  toMlfWMdtf  lU 

L  lnflftoon«m  id  Jvbt  h ur  bi  Aasuiuo  vo  batb  nnv  Anuaou  i» 
CtAn. --- When  BOM  of  the  testimony  it  iBMrpontod  fti  Iha  ''«Mb*  tto 
■■pffe—  oaort  eumot  asiaiiM  that  ioetmotionfl  given  le  the  Juy  wev» 
<IMwr  iBiOTlioiMB  to  IhB  eeae  made,  or  eelonlated  to  m^^  the  J«f7i 
OB  the  oentnfy»  It  k  bo«ad  to  MRUM  that  tlMj  w«M  appllMblii.  AMi 
T.£iMilik  799. 

IL  Avnut^  oiTLT  Quamrar  lo  bb  Dbcbbiobbd  ov,  whbbb  Xquitabu  Db* 
IBBBB  Bar  vr  iv  BjaoniBirR  -—la  aa  aotion  of  ejeotmonl^  where  eqaita- 

ble  defeneoe  aie  laterpoied,  and  a  trial  la  had  hy  the  eoart  withoot  a  )Bf7t 
if  BO  osoeptioDa  to  the  oriienoe  or  to  tlie  apeoial  finding  ol  the  ooort  aia 
aaTody  and  bo  dedaratlona  of  law  are  aaked,  giren,  or  refnaed,  the  oalj 
fneation  for  the  rapremo  ooort  to  roTiew  apon  appeal  la,  whether  the  er* 
idanoe  Jnatified  the  finding  and  jndgment.  O^&iini  t.  MeLamghUmt  S501 
flL  PBAonGB^OBJBcmova  vo  PBrmoir  that  mat  bb  Raibbd  bob  Fiaaff 
Xna  DT  Aptbllatb  Oovbt.  —The  qaeatkn  whether  the  petition  atatea 
laoti  aoflloiaBt  to  oonatitnto  a  oanao  of  notion,  and  the  qneetion  whether 
the  ooort  haa  Jaiudietion  of  tlio  aabjeot-matter  of  the  aotion,  are  norw 
waiTod,  and  may  bo  taken  adTantago  of  lor  the  firat  time  in  tha  appel^ 
lata  oonrt    BmMk  ▼•  Bmru§t  S29l 

T«   HBWTBIAt^BBfOBALOVMOTXOHBOB^iroTOcnraiDBBBDOBAmU^WHBB. 

•-Where  tlio  '*eaae*  on  appeal  fmla  to  ahow  the  groaad  npon  whioh  the 
trid  Jadgo  refneed  a  aMition  for  a  now  trial,  the  anprema  oonrt  ia  not 
bound  to  oonaider  the  appeaL   SiaU  t.  WTUlt,  78SL 
Saa  BoovBABnii  fi;  Comoa,  1;  Damaobi^  2;  Btidbroi^  16|  Ibbabb 
S|  Nbw  Tbia&i  PuuBDro,  8;  RafaBiBi;  TBLBomAraa^  fll 

AFFB0PBIATI0K8. 
Baa  Lboblaiob^  6^  7i  StATimi^  8. 

ARRSST. 
Baa  Mauooub  Pboobootiob,  8i  8^  i^  C 

assault:: 

AfliAViff  BBWUT  Ibtbbt  10  Habil  —  In  an  aotioB  foT  OB  aanoH 
tid  npoB  plaintifl^  it  ia  Bot  nooeaiary  to  show  an  intent  to  do  him 
Henotb  if  one  ehildldoka  another  in  a  oohoolt  after  it  haa  ba«i  oaOod  to 
ardert  the  latter  may  leooror  for  the  reenltingi^lnriaibthoaglhthara 
an  JBtwit  to  hana  him*    fioAmm  t.  ArtaBL  47* 


ASSBSSMmTES. 

%  OOBlOBATMBib  7|  ByiBBBCi^  9| 

ll  iJaaiBiTiaB  Itanaonb  U  7|  Tazb^  U  ^ 

ASPHYXIATIOII. 
Baa  iBBVBABCi^  16b  n« 

A8SIGNMBNX. 

OPRfBHTTO  OOMTLAni  OF  FbAVB  DT  IB8M»' 

who  ia  Bot  a  creditor  of  an  inaolrwt  at  tha  tiaM  Ital 
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btler  nodwm  bii  dMTM  of  diioluufe  in  {bmIwmj 
qnMkUy  paroliMiDg  aoditoffs*  efaum  affsotod  bji 
rigkl  to  atteok  il  to  fiaad,  m  the  rigbk  of  orediton  to  oot 
oioo  to  fnad  is  boI  Mibjoot  to  tnuuf«r»  oifcbor  bj  diioot 
M  an  inoidont  to  tfao  ■wigninoni  of  oloimi  aflbotod  \if  ik  gialw  ■  ▼•  Ai^ 
lOL 
$k  AauQvuwMf  m  Bwt  id  OoMFLAni  or  Fkapp  ooniwHloil  oatfao 
k  oonteory  to  pablio  poli^  mod  roid.    tfoiitoni  r.  Am^  lOU 

800  Sou  09  LASDiai  Qin%  S|  PABmaBBm^  %  ft 

ASSOGIAKEOHa 
Boo  BwBfiauL 


ASSUMPSIT. 

Wtail— DRfm— Aomvnanr  to  MAm^PAsniT  a» 
a  OOB  fomoTOi  frooi  bio  own  homo  to  tiiat  of  his  fatiior» 
ogroooMnt  botwoon  thorn  that  tho  fiathsr  will  doTioo  tosnoh 
plaoo  if  tho  son  will  attond  to  and  tako  oaio  of  bias  for  lafiw 
performs  his  part  of  tho  ooatraot»  while  the  father  faflo  to  perfi 
of  his  snbeeqnenl  inaaoity,  the  ion  is  entitled  to  reoofyi»  for  Us 
from  his  father's  administrator  npon  a  gnmiton  oMrwiL    Hwimm  ▼• 

MbVa 

800  YSNDOK  AMD  PUBa&ASa^  & 

ATTAGHMENT. 
fee  Bum  An  BAMXina,  4;  Faaqdvliht  Gk^vrsrAVOH^  Sji 

ATIOBNBT  AND  OUBNXL 

L  AVTBOBRTOr  AnOSVBTtPABirrBROFPBDTODunrtWBBb 

attorney  preparee  a  oonfoasion  of  jndgmont  TolnntaiUy  sando  to  a 
tor,  signing  bimiolf  as  attorney  for  plaintifll  adTisos  tho  filing  of  lbs 
tranioript  of  snob  Judgment^  and  afterwards  satisfiea  tho  jndgmonl  en 
the  reoordt  signing  himself  as  attomqr  fw  ^^  JndgsMnieraditor,  as  to 
an  innooont  pnrehaasr  to  Taloo^  1H10  parted  with  hie  bmo^  in  tho  Mb 
to%t  snfth  ■t^T^TT^im  was  Talidi  His  Juilmmail  arnditnr  ^^^Hth  the  bi»- 
ofit  of  tho  jndgmont  will  bo  eotopped  from  denying  Uml  ttio  attorn^ 
bad  antherity  to  aot  f er  Urn.  While  an  attorn^  has  no  rights  as  b» 
tween  the  pwtloo»  to  ent«  oaftistaotion  of  a  Jndgmont  withonfttto 
reoeipt  of  tho  mon^  dno  on  U^  yot  whore  the  i4gfato  of  tUrd 
fntorrensh  a  sobseyiont  pnrohasar  to  Tolao  of  Iho  land  oflMod  by 
Jndgmonl  wiU  bo  protoetod,  ofon  thong|b  11  bo  altonmtdo 
pear  that  Iho  satiAotion  wan  imgropeHj  iitowd>     WtmOww^AMm^ 


iL  Oosif  1  DBNiiAL  OononnnosnoHi 

TUiDBD  10  Tmno  Pmmoi  —An  altoinsy  Is 

to  proro  ooaunnnioationi  smdo  to  him  preiiimiBnaHy 

if  the  pereon  making  them  olahBB  the  priTikgi^  toll  lUi  ffrivlaio 

not  estond  to  tUid  persons  niiowors  ptsssntnl  n 

attorney  and  eilenl^  and  snoh  third  persons  nro 

ean  testify  to  snoh  oommnnieatJona     Tf/kt  r.  HcUt  897. 

%  Wmnnni.— An  ATToniinr  AT  Law  n  A  Cknmnnv  Wi 

WAS  ns  OunHT  DaumnxD  a  OonvsrAncn  to  him  to  bo  dalif  si  to 
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^ii6  {{raniat  Iberefai.  When  tli*  elient  oommfaBbned  the  attorney  to  de« 
Hvar  the  deed,  lie  neoeeearily  waiTad  all  objeotioiui  to  proof  of  that  faol 
iMiBg  nade  bj  tko  teatuaooj  of  the  attorne j.    Bo8§etm  r.  Bimm,  678L 

OMmim,  S;  Dbim^  111  W%Avmrhun  OovmrAaoi^  S|  Iwojioeiinii% 
9§  UAuaaoB  Pmotioirnoii,  6|  Nbw  Xbiai^  ft. 

BANKS  AND  BAKKINQ. 

•  SAHxsAniDBro8ix0B%RBiiAnovBBrwxui---PATim«arCBBan.— A 
bank,  ia  reoeiving  ordinaiy  depoeit%  beoomea  tiM  debtor  of  the  depoeitor» 
and  iti  implied  eootraet  with  him  ia  to  dieebarge  tUa  iadebtedimm  by 
lumoriag  eaeh  oheeka  aa  bo  may  draw  «poB  U^  and  it  it  not  entitled  to 
debit  hia  aooooat  with  any  paymeata  exoept  aooh  ■•  aio  made  by  his 
order  or  direotion.    Jamm  ▼.  Ltmdom  ete.  Bamk,  ffiL 

i»  Patmsmt  or  FonasD  Chmks  by  a  bank  ia  made  at  ita  perils  and  it  ia  Ml 
Jnatalled  in  eharging  them  againat  the  depoeitor'a  aoooanty  nnlem  aooM 
'■ogligent  aet  of  Ilia  in  aome  way  oootribated  to  induce  anoh  payment  is 
the  firat  inatanoe^  or  nnleai,  by  hia  aabaaqnentoondnot  in  relation  to  tho 
niatfeer,  he  ii  equitably  eatopped  to  deny  tho  oorreotneia  of  inoh  p^ 
ment.    JatUn  r,  London  etc  Bank,  82. 

SL  Patmbrt  or  Fobobd  Chbck  — Bbioppb*  AOAnm  Dapoei'roa.  —In  «i 
notion  by  a  depoeitor  to  reoorer  the  amount  paid  by  a  bank  on  a  forged 
ebecky  an  eetoppel  againat  tho  depoaitor  to  deny  hia  aignatoro  doea  not 
ariae  antil  there  ia  some  eridenoe  of  hia  negUgenoeb  or  of  other  faeta  npoo 
which  it  may  be  predicated.  It  cannot  be  based  upon  mere  oonjeotare^ 
oren  if  a  proper  foandatlon  ia  laid  for  it  in  other  leepeota.  Janim  w, 
London  eUs.  Bank,  82. 

C  Patioht  of  FdBOBD  OmoK.  —  NviuomcB  or  DvoinoB,  oonaiating  In 
hia  delay  in  diioovering  and  giving  notioe  to  tho  bank  that  n  check  paid 
by  it  ia  a  forgery*  will  not  prcTcnt  his  recovery  againat  the  bank,  when 
it  cannot  poenbly  have  been  prejndicedl^  anoh  delayi  or  prevented  from 
taking  atepa,  by  the  arreat  of  the  forger,  or  by  an  attachment  of  hit 
propertyt  or  other  form  of  proceeding,  to  compel  reetitntlon.  /ante  vw 
Xomlon  €$€•  Bank,  82» 

ib  Patmknt  Of  FoBOKD  Chbok — NiQuanMOB  OF  DnFoarroft— BuBDBi  of 
pBOOf.  — In  an  action  by  a  depoeitor  against  a  bank  to  recover  the 
amoont  paid  by  it  on  a  forged  obeck,  the  burden  of  proof  isnpon  the  bank 
to  ahow  that  it  sostaiaed  damage  or  injury  by  tho  n^ligence  of  tlm  do- 
positor,  and  this  it  la  required  to  ahow  by  evidence  having  aome  ton* 
aonable  tendency  to  establish  euoh  fact  Janm  v.  London  eie.  Bank,  82. 
C  Aooovirr  Statbd  AirBB  PATMBirr  or  Fobobd  Chbok  —  NaQUOBVCB  ov 
Dbfobrob—  Bvidbnob.  —  Where  a  bank  balancea  a  depcoitoriB  paaa* 
book  ocntaining  a  debit  againat  him  for  a  payment  nuMlo  on  a  forged 
oheck»  and  retnma  the  book  to  him  at  the  aama  time^  thia  conatLtntea  n 
■latement  of  his  aooonnty  making  it  hia  duty  to  OTamina  it  within  n 
reasonable  time^  and  to  return  it  to  the  bank,  without  nnroasonabla  da- 
lay,  with  notioe  of  hia  objectiona  to  it;  and  unless  anch  objection  Ii 
made  within  a  reasonable  time,  it  beoomoa  an  aoocont  atated,  eaating 
the  burden  of  proof  on  the  depoaitor  to  show  that  tho  check  with  which 
he  ie  debited  ia  a  forgery,  and  if  it  is  reaaonably  probable  that  the  bank 
has  been  prejudiced  by  hia  unreasonable  acquiescence  in  the  account  aa 
thus  stated,  he  will  not  be  permitted  to  open  it  by  proof  of  ita  inocr- 
ratftnesai    Janin  v.  London  ete>  Bank,  82. 
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7*  Pathot  flv  l^nHRO  ChnoK— IfviLfonraB  cv 
«f  prior  MgUftBoeby  adepodior,  iadMi^t 
bj  A  bittk,  Hit  aofe  Mtilbd  to  dMi  Iha 
it^  vaIms  by  tmmm  •!  Ui  tnbiaywQt 
•miitod  to  tolM  prooMdiogi  wbioh  U  eth«rwiM  ooald  « 
tok»  to  todramity  iteelf  from  lo«.    /onAi  ▼.  Lamiam 

8m  QmcB  Air»  Offion%  L 
1IENKFIGIABIE& 


BSNBnGIAL  ASSOOIATIONa 
I.  Xjii  ImuBAKOi— Bumir  Soanrr^IviTuxioir  TTwimiih  to 
Busmr  Am  Bimdr  Pmitilmii.  ^  Where  it  eppom  from  th*  1 
tioD  Mid  l^-Uwt  of  »  Moret  order  or  bonefife  eooie^  whiok  iBooree  te 
life  of  lie  memben  tfael  Initiatioii  le  iadiepenaaUo  to  momborehip^  aod 
tbal  il  la  only  «poii  tfao  death  of  a  member  thai  hie  beneiieiary  iaeatitlei 
to  reoeftve  hie  faMoranoe^  the  faeto  that  a  pereon'e  epplioatjoo  for  miihw 
ehip  hM  been  aootpted,  and  hie  '*propoeitiim  te*  paid.  viU  nel  ealitit 
hii  bonofieiery  to  any  ineoianoe  to  the  oToat  of  hie  denih  before  he  toe 
beoD  toitiatod  m  a  member  of  the  aooie^.    Jfaftti  ▼•  Siyi  ami  JM^ 
888. 
%  BBNJonnv  of  Bmixn.— Where  a  member  of  a  bmieflt  eeBoeiiHea  ii 
entitled  to  and  hu  been  paid  weeUy  b«eflto  aft  a  lato  fixed  by  ifti 
oharter,  it  oannot»  by  enbeeqoent  amendment  to  ito  by-law:^  redate 
the  amonnt  of  bmieflto  to  whieh  hole  entitled  under  eoohoharter.  BeAir 
▼.  IMto  Btm,  8odki9^  8M. 
Si  Ghavm  ov  BmnauBT.  —  The  iMt  that  one  to  whom  a  oertifioato  el 
memberehtp  ieraed,  to  wUoh  hie  danghter  wae  named  m  a  benefioiafy, 
enbeeqnently  married,  and  after  hie  marriafe  ineerted  to  the  eertifieete 
Iha  name  el  hie  wife  ae  ono  of  the  beaefioiariee.  both  ho  and  hie  wife  ia- 
tonding  and  beliering  that  hie  detog  eo  entitled  her  to  be  ranked  ee  a 
benofioiaty»  doee  not  haTO  the  ofliMt  of  ghring  hie  wife  any  totereet  ia 
the  oertifieaftib  when  it  wae  ieened  enbjeot  to  the  by-lawa  of  the  ords; 
wUoh  repaired  any  diange  of  tonefloiariet  to  beonteNd  to  the  relief -foai 
MTtifieati^  or  that  enoh  oertifioato  be  aarrendered  and  a  aow  eertifimti 
imaed,  payabk  to  eaoh  peraon  m  the  member  might  direot    Thle  ii  aet 
tt  oaM  where  oqnily  eaa  tottrfma  to  ieme4y  a  deleetira  asaoatlen  ef  a 
9!toeMe  Va  flf^tomoi.  fifiS. 

8m  ijanrnuHMt  14 
BTOUT  SOODBinBL 


BIQUXST8L 


BILLB  AND  KOmi 
Vmoiiabu  iHflni 
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VLLB  CfWLAmJKk 

ggliiMi  UiliiMii  tfWBMMag  Hw  ptoptrty  dwribid  llnrd»,  md  «h« 
4dlvwj  ol  tto  biU»  Willi  M  aHiguMl  iiidoMd  tiMMo»  In^^ 
—igB>t  ia  fMd  ttMk  sad  lor  valM  »  p«lMl  titb  to  th*  good^  tbvi 
d«lafttmg  th*  Mllflr'i  rig^t  ol  rtopftft  l»  IraadH  though  the  goods  m 
Mtwdlj  in  tnuint  ftt  IIm  tiat  ol  too  iwigninonl      Mktami  Pac  B^yCo. 

T«  Bttd€IUII&bBMT^  861« 

Aonomam  js  Pudos— •SnxpnMB  nr  TBunm;— Hio  troufor  ol  o 
bill  of  lodiai^  bj  woj  ol  plodgoor  Moolktenlaoowilgr  for  o  loon,  though 
ift  maj  not  oboolatol j  dofool  Iho  oollor^o  right  ol  itofpofo  im  trarndtm^  pro- 
ito  hia  liom  oooortbg  thaft  i%ht  aoagidnrt  Iho  tmnofocoob  nntU  bo 
dioohofgod  Iho  dobt  iooniod  if  Iho  tmaite  Jlhioiiii  Pac.  Jf  y  Ox 
▼•  HMmkwkmw.  861. 

CBianiAL  4H9  DunJOAfB^Aanovinnnr— SiwrAn  nr  TaAvnni;-* 
Tvo  H'lf  ol  ladings  ono  aorkod  **  original  "aad  Iha  othor  '^daplioalob* 
iaraod  b J  a  xailwaj  oompanj  lor  tbo  oano  good%  an  ol  oqaal  tiIb^  and 
«ho  tnaote  bj  indonoment  of  tbo  ono  SMrkod  "^dapUoato*  bf  Iho 

^BNpaB^Raaaaa^^^Hft    ^w  ao^r  aa^^w^a^^    ^Mh^v    ^^^^b^h^    va^w^a^    ^H^  va  a^i^a^w  ^f^R^^w   ^^^aaaaaaa^^^a  va^B    ▼  ^aaaa^p  ^a^p 

•oUatoral  aooarity,  tranof on  tiio  titlo  to  tbo  good^  and  dof oato  tbo  ool* 
lor'a  rig^t  ol  atoppago  la  IncMjtte.  Mkamtri  Paa  Jty  (h^  v*  AUmMmrv 
ML 

BOARDEB, 

8m  IicnEBnfla&  8L 


B0ARDINCkHOU8S8. 
8m  iMMKuraa^  !•  8i 

BONA  nDB  PUBGHASSBa 
imm  Qunvt  1|  Daaaom  Am  OaamiioBi  Lnvb  %  Vi 
InRBimaiin^  1^  9|  Xau^ti 


BONDa 
8m  laxmanom  Dnnuoii^  1,  ft-7»  1S|  nwan^  ti 

BOUKDABIBS. 

I.  Wsnr  LDon»  la  ICaaonr  or  nn  Bim.  —  Goai^^jaaM  hi 

bttda  an  doooribed  m  ranning  to  low-watar  marb  on  tbo  woitorijr  lido 
of  F.  BiTOTy  and  thenn  aortherij  along  low-wator  marb  on  tbo 
rido  ol  F.  BiTor,  m  ootobliahod  by  a  oortain  dam,  to  a  town  Un% 
don  not  tnelado  tbo  land  botwooa  low-wator  aiarb  and  tbo  tbnad  ol 
tho  itfooiB.  Nor  io  thio  ooootniotMMi  of  tbo  deed  nndond  mapplioablo 
by  tbo  farthor  foot  that  tbo  gnntor,  being  tho  owner  of  a  dam,  rnorrod 
Iho  right  of  tho  flowago.    ilUm  t.  RTebtr,  51. 

%  BovBDABT  BT  Pabol  AoBXBiEBjrT  —  Faoim  Ck>iininiiT  IO  KarAauoL  — 
When  tho  qnntton  befon  the  jury  m  to  tho  location  of  a  boandary  Uao 
rooting  in  panl  agraement  between  tbo  partin  dependo  npoa  nforonn 
to  oallo  in  deodo  admitted  in  ovideneo,  the  jnry  are  pnperly  ponaittod 
to  toob  to  tbo  deodo  aad  nrroanding  droamotaano  to  aooertain  tbo 
bonndarin  of  the  land  oooTeyed.    LeoomU  t.  Toadoaot^  8701 

ft  BooasABT  BT  Pabol  Aobbbmbnt — Est ABLioHiBO. — It  io  not  nooonaff 
to  tbo  Talidity  of  a  iMuudary  between  adjoining  owaonb  rooting  in  panl 
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ttat  II  dhooM  bt  Mpportod  hf 
which  an  wtoppal  mtnf  tprini^    U  the  agnaoMat  k 

Midi^  H  nasi  aten^  allhoai^  tha  pavtiaa  any  hava 
Ifaatr  baliaf  that  the  ham  agraad  apao  appreitmatat  to  tha 
ia  af terwarda  foand  ta  aziak    Xaeaaift  t.  Tcmdamm^  870L 

4  Boinn>AKTB¥pABOL  AoasumT—'ftrATirriorFKAuiia.*-. 
BMnt  batwaaa  adjainiBg  ownaia  aatabliahiog  a  boaadaay 
thair  Unda  ia  not  piahibitad  bj  tha  atatata  af  fraadi^  Mr 
aMaaing  of  atatataa  lagalating  Iha  bmuumt  ^i  aaavafiag  laal 
mmie  t.  Tomicme,  87€l 

&  BooiTDAKrBTPABOLAffBBnaaT^BDmvoSifBori 
—  AnuuriadwonMui  wiia  fa  a  part j  ta  a  pacal 
baandary  Una  batwaaa  adjoining  awnata  ia  aatappad  ta  daaj  ifta 
anaa  aa  aibatiag  bar  aaparata  prapartj.    Lectmk  t«  TPtmdotmi^  STQL 

4  BouvDAKTBTPABOLAffBBBiaunr— HASMLiBiKaaoB. — Wbaratbajaj^ 
apao  aafficiant  aridanoi^  find  tha  looatioa  ^i  a  boandaiy  lina  nall^  k 
paral  agreomaat  batwaaa  tha  partiaa,  baradaM  and  abataaot  arran  h 
admitting  oriajaoting  oHdana%  ar  in  tha  aharga  aa  *a  tha  laaali^  aC  Ifai 
boandary  lina  batwim  thaa^  an  not  graaada  lor  lafwaal.  Laotmm  « 
TomhmBf  870L 

Baa  HoMKBuib  h  luvmpaam,  U  iBBmanw  Dmibm^  ?• 


BBOKSBA. 

▲  Ooaioii  or  BwiKna^wbaa  aeUatand  aaanfUia  ara  pat  «p  ana 
and  aa  aoooant  baaomaa  anffloiantly  radaaad  ta  Jaapardiaa  ii^  t 
tiaa  and  aaU  tha  aaUatafala  bafaca  py^fpift^^i^  Mtainat  thair 
Iha  anuNint  daa  froni  hiniy  ia  ti  no  aflaot  wlian  tha  ttirttba  of  tha 
tamar  haTa  baan  aold  at  hia  reqaaalh  and  tha  brakar  ia  aat  wiijiag 
thing  lor  him  npaa  a  aurgin.    Henaa  a  brakar  any  thai 
aationlortha  bahuiaa  dna  hin^  withoat  flial  naliai^  aa  tha 
iahiahaad.    /^^OwiloaaT.  itanHBni  Ma 

8aa  PtnM& 

BURDKir  of:  proof. 

faa  ABfTOsa  Foananov)  Bum  utd  BANxniai  0^  6|  Dbbim^  St  Iwwamt^  % 
Jmbamu  PnaoHi^  1-4)  Lnai^  6|  NaoovuaLi  ImBOiam^  S|  Bai^ 

MAB%  a^  16k  Ih  WttJLM^  h 

BUROLABT. 

L  BmyncB  SvmeonT  to  Juariti  Just  or  Ihiuukiiw  Baiiiiaa  b 
Faoaaoumur  ion.  —  Whare^  npaa  tha  trial  far  tha  bnigiaiy  aad  fa» 
aany  of  a  aaddla  from  a  ataUa^  tha  aridanoa  ohowa  that  tha  aaddla  woa 
hang  in  ito  naaal  plana  on  Sunday,  and  waa  aot  miiaod  natil  tha  aaaoood* 
faig  Wadnaoday»  tiMt  tha  doora  of  tha  atabla  wata  intentionally  kept 
faatanad  for  the  pnrpooe  of  koeping  in  the  atable  aoma  maraa  and  aolti 
that  wonid  bare  aaoapad  therefrom  if  the  door  had  baan  left  apan,  and 
tiiat  it  was  not  known  that  tha  doon  ware  left  opan,  aaoh  aridaaoo  ii 
anffioient  to  warrant  the  jnry  in  inferring  tha  iaot  ol  htaahi^  tha 
by  the  thief.    State  ▼.  Warford,  822. 

&  PaaomcRioK  of  Ooilt  fbom  RaoaMT  PoasaaaiON  or  SiOLn 

The  preanraption  of  gnilt  arising  from  the  raeent  poaoaaoiaa  €i 
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property  li  tpplM  in  mam  of  ImrgUrj  tokd  bNtiiyM  ymSL  •»  to  mam  «f 
Uroeny,  Bat  moh  poeieirion  miitl^  In  ord«r  t»  nam  tlM  pratmnptifNi  ol 
gottt^  be  Ml  exolndTe  ponenioii;  end  wliere^  on  the  triil  of  two  penoos 
lor  Imrglaiy  end  leioeny,  the  eridenoe  ehowe  thet  tlie  joint  poeeenion  ol 
tto  eiolen  property  did  not  oommenoe  nntU  five  or  liz  weeke  after  tho 
leroony^  rabh  joint  poeseorion  ie  too  remote  to  orente  •  prooomption  tiial 
oMMr  ol  tlie  dofendante  ie  gaUty  ol  the  Imr^ary.    Sm$  t.  If o^^d^ 

BY-LAWa 


OALLB. 
fee  BousiKABii^  & 

OARBISB& 

— Dnnni— Bioppioi  nr  TmMMUt9» — Warn  dettf oiy  el 
goode  by  ft  ooBunon  eerrier  io  ezooeed  when  the  iowlgnBr  eiereJeee  Me 
iWit ol  ftlopfefle  im  itaMUm,  bot  enoh  right  nnut  be  powiiiid  ^  tbe 
<oneignor  beiore  it  oen  be  inToked  by  the  oerrier  ee  •  delnee  lor  Idlnvi 
IndoliYor.    Mkmmrt Pae.  Jtp dk  r.  HttdenkOmtrt  WL 

9m  KAniw^^rwy  12|  U^  la 

CODlTIFICATBa. 

PVBLIO  LAHMi 

GHABITIBB. 
Bee  Tbvr%  1S» 

OEABTRRB. 
8eeBnmioiA&  Anocn; 

OHAITBL  MOBTOAO: 
8ie  fBAvmiuHT  Commriw 

CHEOK& 
fee  Burse  avd  BAmmtOi  M. 

OLOUD  ON  TinJL 
vo  Qnv  TntM  n  a  Pnom  Pbocodiiio  laiimr  a  MramrAL  Oo»» 
1QBA1M»  to  dotmnine  ite  eUim  thet  it  bolde  the  lofol  title  to  lend  fa» 
traet  lor  the  people  of  theetete,end  tfaetthe  aeae  bee  been  dedionted 
to  tho  MO  ol  the  pnblio.    Pcopfe  t.  J7olfaM%,  181 

OODIOILa 
See  WiLUL  8. 

COLLATERAL  ATTACK. 
BxBOimoK,  8»  7;  ExncuroRa  ahd  ABMDmnu.«OB%  8-18| 
Jmnm  ov  thb  Pbao^  L 
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OOLLATERAL  SBUURin. 
fM  Bbm  or  Lauhoi  i;  1$  BaoKwui 

00LUJ8I0H. 
8m  JuiNiaan%  IL 

OOMMISSIOK& 
8m  Yxndob  avd  PuBOBian^  L 

OOMMON  OABBDEUl 
SmGaxeisMp 

OOMMUHITY  PBOPian; 

8m  HoMmiAii^  %  H 

COMPBNSATION. 
8MHnBWAi%  I9  Si  iMJunqmuiflb  di  RnrTBAi^& 

OOMPLAINZ 
BMOoamiP^lL 

OOMPOSmOH. 
8m  Dntoa  Am  Obbbob^  4  i^ 


0QUPBOMIS& 
8mOoiKTJuaa^§» 

OCXKDOKATIOir. 

8m  MABUiai  llTD  Dl?OM%  ],  & 

CX)KFLICr  OF  LAWa 

8m  lilOi(>Tra%  1»  t|  MlBBfAOB  AMD  DXTOBO^  if 

OONSIDEBATKRf. 
8m  ComLum,  S-8t  Dno^  1,  9i  Givi%  S|  Ni 

PABnrUBUUF^  & 

CUMSXITirrJOIIAL  I«AW. 

8m  OMnrnvmnm    iBBnAnov  Dnnuoni    I  miii  iiibh    Hvnovu 

OouoftATiom^  1-4;  Statotmi  Tazh^  ]»  81 

CONSTITUTIONS. 

1.  DvBPBMnn  M  Law — FbOTrrMTH  AMmuMwr— Eaimab  Odbmb-- 
A  itato  gtatato  wbioh  MiUioriiM  th«  pUdnc  ol  teMM  panoat  k  6«* 
lua  hotpiUU  or  Mylnms  withia  th«  itato  by  tlidr  pWMH  gurdiui^ 
reUtlTM,  or  frioodi,  or,  if  pAapon^  bj  tho  orerMMi  ol  Ibo  poor,  ipn 
oertifloatM  of  thoir  insanifcy,  made  bj  two  pnotMag  phjridaai  ol  good 
■tendings  and  whioh  providM  that  whoa  plaood  in  oooli  hoipitab  or  a^* 
Inina  they  may  bo  lawfolly  rooeiTod  and  dotainod  tboroio  aatil  db> 
oharged  in  one  of  the  modes  provided  in  tho  statnte^  wboro  an^  itatati 
proTidea  no  modo  whereof  tho  person  oonltaod  oan  avafl  bfiaaatf,  aa  «l 


Index.  961 

ffif^  In  Mi  owtt  tMliall^  It  wcHdp  being  in  ooniliot  with  the  provision  of 
Ihe  foarteenfh  amendment  of  the  oonstitation  of  the  United  States  that 
ao  state  ihall  depriTO  any  peraon  of  lif e^  liberty,  or  property  without  daa 
prooiii  of  law.  **Dae  process  of  law  "  means  at  least  some  legal  prooe- 
dnre  in  which  the  person  proceeded  against,  if  he  is  to  be  concluded 
thereby,  shall  hava  an  oppco^nity  to  defend  himself,  and  such  statute 
does  not  provida  for  snch  a  procedure.  And  a  person  held  under  the 
piofisions  of  snob  statnta  la  entitled  ta  a  discharge  upon  hidtetu  corpit$. 
Ihifk,  PeiUhner,  769. 
Dub  Pnooias  ov  Law. — A  land-owner  is  not  deprived  of  his  proper^ 
without  due  process  of  law,  when  he  is  allowed  a  hearing  at  any  time 
befcf  the  lian  ttf  an  assessment  thareoo  becomes  final.  Inn  MaiUra  Irr» 
DUL^  lOfi. 

0(«FOBATI01I%  7|  Oomt^  St  IlTRBflTATB  COMlRBCni;  LMIBLATUltl^  1- 

3;  7;  MiririaiPAii  OoapORATioira»  10,  11}  Staxitoi^  1%  Taxh^  It  5|| 
Wxniissiiul. 


OONTBICFC 
!•  8iLP-0QRXiiniAnxni«*HABBA8  OoBTua.  — A  party  cited  for  contempt  in 
aompelling  and  Inducing  witnesses  to  absent  tiiemselves  from  the  court 
and  to  disobey  a  snbpcsna  is  thereby  charged  with  a  statutory  crime,  in 
addition  to  a  contempt  of  courts  and  cannot  be  compelled  as  a  witness 
to  prove  the  contempt^  and  thus  criminate  himself  as  to  the  other  crime. 
If  committed  for  contempt  in  refusing  to  thus  testify,  he  is  entitled  to  his 
discharge  on  hoibeaa  f^rpuB,  In  re  NkkdJ^  815. 

&  JvBiBDionoir  —  Obdxb  to  Show  OAUsa  in  Psbsov  —  Habbab  Ck)BrT78. 
— -  Where  a  party  Is  merely  summoned  under  an  order  of  court  to  appear 
in  person  and  show  cause  why  he  should  not  be  punished  for  contempt 
in  failing  and  refusing  to  obey  a  prior  order  of  court,  he  has  the  right  to 
appear  by  attorney.  That  part  of  the  order  commanding  him  to  appear 
in  person  Is  beyond  the  jurisdiction  of  the  court.  If  he  doee  so  appear  by 
•ttom^  and  ofiFers  to  show  cause,  an  order  for  his  arrest  for  contempt  in 
not  appearing  personally  is  without  jurisdiction,  and  he  is  entitled  to 
Us  discharge  on  habeoB  wrpiu.  Ex  parte  Oordanf  154. 

H  FBAonoB.  —  RuLB  TO  Show  Causb  why  a  party  shonld  not  be  punished 
lor  a  eonstmctive  contempt  of  court  must  be  based  upon  a  verified  com* 
l^alat  or  information.  In  n  Nkkdi,  815. 

OONTRACrS. 

iL  OoKTBAor  BRWBm  Fathbb  and  Son  not  Ohanobd  bt  Subsbqvbnt 
CONTBAOT  BBTWBBN  Childbbn. — A  Contract  between  father  and  son,  by 
which  the  latter  undertakes  to  attend  to  and  care  for  the  former  during 
his  lifs^  on  consideration  that  the  father  is  to  will  his  home  place  to  such 
son,  is  not  changed,  after  part  performance  by  the  son,  by  an  agreement 
entered  iuto  by  the  father's  children,  after  his  insanity  has  rendered  him 
Incapable  of  performing  his  part  of  the  original  contract.  Hudmm  v.  Hud- 
son,  27a 

%  Btatotb  ov  Fbavss  — >  Fbomibb  to  Answbb  bob  thb  Dbbt  of  Another. 
—  An  agreement  by  a  receiver  of  a  corporation,  that  if  a  person  having 
a  lien  on  the  property  in  his  hands  will  permit  him  to  sell  it  and  to  use 
the  proceeds  in  the  business  of  the  receiverships  he  will  pay  for  such 
property.  Is  a  promise  to  answer  for  the  debt  of  another,  because  the 
AM.  Br.  Bbp..  Vol.  XxyiL-Si 
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original  debt  Moored  hy  Hie  1l«i  vraiaiiif  vnsafbiled,  and  the 
the  reoeiTir  !■  ooUatond  thereto.  Bray  t.  Pareker,  17. 

&  BrATim  or  Vk4VM— Oohsidbeation. — A  Pbomisb  to  Ai 
TBI  Dm  09  AvOTHiE  k  Toid.  unlefls  made  npoa  eome  new 
tioo  of  beaiAt  aoeraiiig  or  moTing  directly  to  the  proDubor.  TberaEoR; 
ft  promiae  by  ft  reoeiTer  of  a  corporation,  in  conaideratioo  that  the  lam- 
hi^dor  will  permit  property  anbjeot  to  the  lien  to  be  aold  and  tho  prooeedi 
to  bo  aaad  in  the  biiaJnaaa  of  the  receiverahip^  to  pay  aaoh  Uea-hoUar 
Iho  amoiint  of  hit  lioot  ia  not  enforceable,  beoaoae  no  benefit  or  adva» 
lago  aooniea  to  tho  reoeiTcr.  Braif  t.  Panher,  17. 

4  OoNTBAor  n  vox  upon  a  Oovsidbration  SumoBHT  TO  QufFunt  £r 
whan  anoh  oonaideratioB  ia  an  agreement  to  do  acta  the  doing  of  whkk 
oannot  be  apeoifically  enforced.  Orhmmer  t.  CarUom^  171. 

lb  OoavBAor  tbb  OoKBiDiRATioir  OF  WmoB  u  A  OoKPROMisB  OF  A  Fbloit 
it  baaed  npon  illegal  conaideratioo^  and  therefore  Toid.  MdrrUl  t.  Jftfi^ 
ingtde,  S07. 

4  OoXTBAOf  UPON  IlLMAL  OOHSIDlRATIOir  — DqTT  OF  TUB  06UBT.  — If  fta 

objeeticn  that  a  oontraet  waa  made  vpon  illegal  oonaideration  ia  not  ia- 
iarpoaed  by  the  party  aonght  to  be  charged,  it  ia  the  duty  id  tbm  oavt 
to  make  it  on  ita  own  behalf .  MorriU  w.  Nightkioak,  90J. 

!•  PuBuo  Pouor— LoGATiov  OF  PoBLio  Offiqb  ^  PoffT-oiiiGB.  — Any  c^ 
traet  made  for  the  pnrpoae  of  aecnring  the  location  of  a  pnblie  office^ 
M  a  poat-offioa^  In  any  certain  part  of  a  oity  or  elaewhere^  or  whidi 
▼entib  ^  tenda  to  prcTcntb  the  ohange  or  removal  of  anoh  office^  whan  the 
neoaaaittea  of  bnaineaa  or  the  intereat  of  the  pnblie  demand  aneh  ofaaoga 
or  ramoTal,  ia  oppoaed  to  public  policy  and  votd,  aa  tending  to  the  injniy 
of  the  pnblio  aenrice,  and  aa  anbordinating  the  pnblio  welfare  to  iodind* 
nal  oonTcnience  or  gain.     fTcoclmaii  r.  /imet,  27^ 

&  ChnmAor  SrBUifimo  that  All  Oohtbaoib  moot  u  xh  WRimm,— 
Hotwithatanding  a  oUnae  printed  after  a  Tcndee'a  aignatnre  to  a  writtaa 
oontraet  of  aale^  atating  that  *'  no  rerbal  agreement  of  any  kind  apper> 
taining  to  thia  order  will  he  reocgniiad,  and  that  all  agreementa  moat  be 
in  writing^''  the  agent  of  a  Tender,  hoTing  power  to  make  the  origiaal 
■ala^  and  power  to  make  a  now  oontnot  in  writing,  ia  anthoriaed  to  enter 
by  parol  hito  a  new  agreement  extending  or  modifying  the  terma  of  tke 
original  agreements    ^amMM  t.  Aultman,  37. 

H  Altxriho  Wnrrrair,  bt  Pabol.— Parol  eridenoe  ia  admtsatble  to  prora 
that  a  written  contract  haa  been  added  tc^  changed,  or  anpenedad  by 
an  oral  agreement.  Therefore^  thongh  a  thraahing  machine  waa  aold  ty 
a  contract  in  writing,  providing  that  if  within  fire  daya  from  ita  fint 
vac  it  ahonld  fail  to  fulfill  the  guaranty  given  with  it^  notice  ahonld  bt 
given  to  the  vendor  or  hia  agents  atating  the  reapecta  in  which  it  had 
failed,  and  that  the  defective  parte  ahonld  be  returned  to  tho  place  wboa 
teceived,  the  vendee  may  prove  that  after  he  had  received  the  machiaa 
and  become  aatiafied  it  would  not  fulfill  the  warranty,  he  notified  the 
•gent  of  the  vendor,  and  ofiBsred  to  return  it^  and  the  latter  thereupon  ao- 
licited  him  to  keep  the  machine  a  longer  time  than  the  contract  aUowad, 
and  agreed  that  if  all  defeota  were  not  remedied  it  might  be  returned  ta 
the  vendor,    ^oiifioii  t.  AtiUma%  87. 

Ml  Oontraot  is  Prooobbd  bt  Mbmagb^  and  ia  therefore  anbjeol  to  na0» 
aion,  when  it  waa  induoed  by  procuring  a  warrant  for  the  arreat  of  one  of 
the  oontraoting  partiea  on  a  charge  of  embeaalement,  and  ancfa  warraat 
wm  obtained,  not  for  the  pnxpoae  of  proaeontiBf  or  oonvioting  hia^  bat 
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^Mk  » Tkw  «f  Mi^teiilng  and  intimidatliig  bim  falo  •zecvtiiig  meli 
— ■traot    Jforriav.  jn^Miflpali^  907. 

Onmnuov  n  Pbooubbd  bt  MavAOi  iHmb  H  k  obteined  bj  tlmati  ollm- 
priaomiMat  spon  »  «bMg»  of  •mlMadanuaU  MmrnU  t.  ^ijgMivgfr»  207. 
IfiACB  ov  OuiLTT  Fusov.  —  Ib  that  kind  of  meoaoo  wbioh  ooliiiite 
«f  a  thfoal  ol  Injujio  lh«  dianeter  of  a  penoo  it  ii  ontirely  immaterial 
whotharlMhgailtjrarioiiooaatof  thaerimoohaigod*    Morritt  r,  NigH- 


Aonof;  1|  Amummri  Banxi  htd  Banxhto,  1;  CouoEAnom»  7|  Oor- 
MMAMtaf  1|  DAMian,  1^  4|  Qtwn,  2;  Homisteao^  1-3;  MmsA  amd 
BmRrjLWtf  6|  MmnoiPAt*  OoBKnuTioNa,  12;  NiOLioi9a%  2;  Pabtnie- 
■DVt  ft|  Bina^in^  13^  Scanmi^  7|  VurDOB  and  Pobohaiim^  2-ft. 

OONTKEBUTOaT  NIBOLIOSN0& 
8aa  ^wauawmcm,  6;  RAXLBOASi^  7»  8b 

00NVBR8I0N. 
8aa  Laiobiti  Plbdo%  2;  BAiiaoAO%  Ub 

C(IRP0RATI01f& 

|»  Bf iimua  — Thb  Ifccmnw  oy  a  Oobpobawoh  ia  aatabliabed  prhm/kek 
kf  ofidaooa  tandiag  to  abov  tbal  it  traoaaetad  borinefla  aa  aaob,  and  by 
Iha  ImI  tbat  all  tba  witoaaNa  apaak  of  it  aa  a  oorporatioii.  Peopk  n 
Mhnmm,  612. 

%  Wnmaamom  to  Stook  ov  Oortobation  to  bb  Vobmbd.  —  An  agree- 
Mint  wbvebj  tba  aignan^  for  tbo  pnrpoae  of  forming  a  oorporatioo  and 
fffoiridiag  it  witb  fondi^  daolarad  that  thaj  aobaoribed  for  atock  to  tba 
tiBOoata  aat  oppoatta  tMr  namaib  to  bo  dna  and  payable  upon  tba  f or* 
■aiioa  of  tba  oorporatioa  aad  tbo  iaananoe  of  tbe  atooi^  ia  valid;  and 
Bpoo  tbo  formation  of  tbe  oorporation  and  iti  aooeptanoe  of  the  agree- 
aaob  of  tbo  labaoribera  beoomee  bound  to  pay  for  tbe  number  of 
attbaaribad  far  by  bioL  Mar^nUk  Mleotrk  Idgki  ^io,  Oo.  w,  Jokm* 
«%21A. 

iL  OowQBATiov  MAT  SvaTAiv  AV  Aonov  BOB  ScTBSOBimoHB  made  to  its 
■loak  bafbffo  it  waa  fonned,  tbongb  it  ia  not  named  aa  a  promiaee  in  the 
agreamont  to  anbeeribo.    MarifsvUle  BUeiHe  Lighi  dc  Oo,  r,  Johnaon,  216, 

^  OOBTBAOr  BBTWBMI  SbTBBAL  PSBSORa  TO  ANB  WITH  BaOB  OtHBB  to  form 

a  oorpoffBtiiMi  and  aabaeriba  to  ita  atoek  ia  inoboate  aad  inoomplete  until 
tbo  ooatomplated  organiation  ia  efleeted.  Tbereopon  tbo  oorporation 
Bmy  aooept  tbe  propoaition  offered  by  tbe  leveral  BnlMoribera»  and  main* 
tun  aotiona  to  enf oroa  tboir  paymenik  Marysoilte  Sledrie  Light  tie,  Co. 
V.  Jphmaom^  218. 
ft  tvBffflarnom  to  Stogk,  whbv  Patablb.  ^  Tbongb  tbo  atatnte  proTidea 
tet  BO  nmneement  mnat  osoeed  ten  per  eent  of  tbe  amonat  of  tbe  cap* 
Hal  atoek  of  a  oorporation,  ozoept  tbat  if  tlie  whole  baa  not  been  paid  np 
and  tba  oorporatioa  ia  unable  to  meet  iti  liabilities  tbe  aiaeeiment  may 
be  for  Iha  fall  amoont  of  tbo  onpaid  snbeoriptions  npea  tbe  oapital  stook, 
n  agraemoat  of  aabaeription,  whereby  tba  aabeoribera  agree  that  the 
amoaata  aabaeribed  by  them  ahall  be  due  and  payable  oa  the  formation 
af  tba  oorporatioa  and  the  ieananco  of  the  etook*  givea  xiae^  oa  snob  for* 
BMitiwi,  to  a  oaoaa  ol  aotioa  in  favor  ol  the  oorporatiaQ  for  tbe  whole 
it^  witbonl  tbo  levy  of  any  aMeeimeati  tbongb  not  then  needed  to 
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mMj  ili«  UaUlitiat  «f  flie  oorporatloa.  Jforywllb  JlbeCrfe  £^  ife 
Oik  T.  /diwow,  S16. 
4  PMAimiqi.  —In  an  aottoii  to  rdoorer  tlis  anumnt  ■ahaaribed  bj  lh«4» 
fflodant  to  Hit  itook  ol  •  oorpoiatiaa  to  h%  thareaftar  fonned.  it  ia  ail 
■aoaMaij  to  allaga  that  ha  waa  aamad  in  tha  artidaa  oC  moofpanlHa 
M  a  aabaoribflr.  If  ha  waa  not  to  namad,  that  fact  moat  ba  ahova  If 
Ua  auwer.    JforyMPttfa  MeeHe  Ugki  ato  Ooi  t.  Johamm,  2UL 

1^  JUftODIOTIOV   OF   SVPMBIOB  AVD  JOBnOl'a  OoUKtS  TO  ShI 

mnrm  oir  Stool  bt  Cobyobaxiov.  —Tha  tarm  **aiiBiainen^'*  aa 
tha  Oalifomia  oonatitatioa  ooaf erring  jurisdiotion  apon  tha  a 
aout  in  oaaea  at  law  inTolving  tha  legalit j  of  any  tax,  impost^ 
■lantb  tolly  or  mnnioipal  fine,  refarato  taoh  aaMmnanta  aa  are  ■■illiaiiwil 
in  laUtion  to  raranaa  and  tazatum»  and  raoh  aa  may  ba  mada  bj  antiM^ 
4y  of  a  mnnioipal  or  other  pnblie  oorporation  to  meat  tha  eoat  o€  n  pahlii 
improTamanti  and  doea  not  indnde  ''aasoiamenti  "  or  "ealla 
a  private  corporation  npon  ite  atockholdera  paranant  to  oontrael^ 
or  impliad.  The  Joatioee*  coarta  hare  Jnrisdioiton  of  qneatioiia  ii 
tha  legali^  of  racdi  '*  aaMiamenti  **  or  *' calli^"  where  the  amooni  in  d» 
pnta  ia  leea  than  three  hnndred  doUara.  ilrrofo  Ditch  efe:  Oiu  t.  Ap» 
trior  Oouri^  9L 

••  DxnioiOBS  ov  LiaoLTBMV  Oobpobatiov  TauBTsn  lom  CnxDRoni^  ai> 
Dkbabrbd  from  Pufkrbimo  Duns  Daa  to  THBHuxLTna.  — The  d*> 
vectors  of  an  ineolrent  corporation  are  tmsteea  for  the  erediton  of  each 
oorporation,  and  are  therefore  debarred  in  eqaity»  by  Tirtoa  of  their 
poeitiona,  from  preferring  debta  dne  to  themaelvea  from  the  eorporaiie& 
And  a  mortgage  given  by  a  corporation,  while  inaolvent^  to  ita  direetoc% 
to  secore  debte  dne  from  it  to  them,  will  not  be  allowed  prioritj  over  a 
person  barings  at  the  time  of  the  exeoatioa  of  snch  mortgage^  n  daim 
againat  tha  eorporation  for  damagee  for  ite  negligence,  npoo  whioh  eail 
had  been  commenced,  and  which  aftarwarda  ripened  into  a  jndgmenk 
Ola^  T.  Oanankta  Lomd  OS9.,  767. 

H  Taxation  —  JiTBisDionoN.  — A  Cobporatior  Crsatid  bt  ms  Laws  at 
Amothbr  Stat%  bnt  doing  bnsineea  in  this  etata^  ia  snbjeot  to  tha  Jaris' 
diction  of  the  officer  whoee  dnty  it  ia  to  determine  and  aaeeee  the  amoaal 
of  taxes  which  tha  corporationa  are  bound  to  pay  to  tha  atate^  and  ia  sab* 
jeet  to  taxation  aa  well  aa  a  domastia  oorporation.  Ptopk  t»  IFe^pl^ 
Ml. 

Kl  OoNSTmrnoirAL  Law.  —  OoBPORATioirs  organiied  or  doing  baaineas  a» 
dar  the  laws  of  thia  state  for  life  insnranoa  are  abedntely  nndar  the  di* 
reotion  and  control  of  tha  legidatnr%  and  the  lagialatnra  baa  tiia  ease 
power  and  anthcrity  to  regnlate  tha  oondnot  of  their  agania  aa  it  has  ta 
regulate  the  corporationa  thamaelvee.    PeopU  t.  FcrmoM,  61& 

IL  Taxation  —  Jurisdiotion — Tax  on  Fobbion  GoRPOBAnoNa.  —  If  a  001^ 
poration  created  by  the  lawa  of  a  siiter  state  employe  ttie  whole  or  any  pert 
of  its  capital  here,  and  thua  baa  the  benefit  and  protectioD  of  the  gorm*' 
ment  and  lawa  of  tha  atata  to  tha  extent  of  the  capital  eo  employe^ 
there  ia  no  reason  why  it  should  not  be  subject^  to  tha  extant  of  sach 
capital,  to  the  same  bnrdena  and  obligations  as  a  domestie  oorpocatioa. 
The  tax  Is  imposed  for  the  pririlege,  which  ia  extended  to  it  by  the  itst- 
nte,  of  doing  business  here  ae  a  corporation  and  in  ita  cotponta 
Peopfe  T.  fVemple.  642. 

flea  OomoLAon,  %  3;  DavisBa,  S;  DaRBsa,  %  S|  iNsumANoi;  S| 

OOMMBBOB}  JvariOB  OF  THB  PbaO^  2|  TAZBd^  H 
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00-TENANCnr. 
I>iiTr  ov  Oo-TnrAmBii  —  A  Tbnaht  ni  Ck>Miioir  dt  Pombssion  oI  tiio 
oomnuNi  yropwr^y  It  boond  to  do  nothing  with  •  tmw  to  prejadidng 
tho  Interecti  of  hii  oo^tenante,  and  therefore  cannot  bny  in  an  ontotanding 
tiiU  to  the  prejadico  of  their  righti.    CatyenUr  ▼•  CarptnUr^  568. 
L  MoiKEOAOB  Salb.  —  A  tenant  in  common  of  property  which  it  subject  to  a 
mortgage,  who  procnres  it  to  be  foreclosed,  without  any  necessity  and 
lor  the  porposa  of  entting  off  the  interest  of  some  of  his  oo-tenanti^ 
and  than  purchasing  at  a  foredosnre  sale,  will  not  be  permitted  to  lotaia 
tha  benefit  of  his  pordhase,  but  will  be  decreed  to  hold  it  in  trust  for  hit 
•o-tenants,  to  the  extent  of  their  respective  interests.    Oarfenier  v.  Car- 
pester,  060. 
L  PDxaBASB  BT  Oo-VKKAWi  AT  PABnTZOB  Saxa  —Tenant  in  common  brings 
lag  an  action  for  j^artition  and  buying  property  at  tha  partition  sale  wiU 
not  ba  deoiaed  to  hold  it  in  truat  for  his  oo-tanants.    In  instituting  and 
ffoseenting  to  Judgment  and  sale  a  suit  for  partiticQ,  ha  does  not  violate 
•ay  legal  duty  ha  owes  to  his  co-tenants,  though  some  ol  them  are  minors. 
OarjpnUmr  w,  Oarpmkrp  009. 

OOUKTUBBl 
8aa  iBBioAnoir  DisfBioxi^  7. 

OOURXa 

1.  Jusoa  Bouira  ar  Dbgbbb  ov  ku  PaxDaoBSBoa  la  Samb  Oadbbl  —A  oiiw 
anit  Judge  is  bound  to  carry  out  the  orders  of  his  predaceasorin  tkeaana 
aaase^  but  when  the  appellate  court  declares  such  orders  erroneou%  tha 
•oosequences  flowing  therefrom  must  also  be  so  r^ardad.  Hardin  r. 
JSTaniJfi,  786. 

%  OuoiBAL  JiraiBDXonov  ov  Svpaaioa  Ck>i7aT.  —  Tha  superior  coort  caa 
aiaroisa  its  original  jurisdiction  only  in  those  cases  provided  by  the 
aonstitution,  and  its  appellate  jurisdiction  only  in  auch  cases  as  amy  ba 
prescribed  by  law.  It  cannot  exercise  original  jurisdiction  in  those  mat- 
tars  in  which  its  Jurisdiction  is  appellate  only,  nor  can  it  exercise  juris- 
diotica  in  any  instance  until  it  has  acquired  it  in  tha  mode  prescribed 
by  tha  oonstitution  or  statutesi  iirrt^  DIkk  €lc(kkw»  Superior  09m% 
•1. 

ft  JuBODionoif  ov  SuTBazoa  Couar— Pbbsfmptiov.  —Although  the  exer^ 
dM  of  jurisdiction  by  the  superior  court  will  be  presumed  to  have  been 
rightful,  yet  if  it  appears  upon  its  record  of  its  action  in  any  matter 
that  it  had  not  acquired  jurisdiction  either  of  the  subject-matter  or  of 
the  parties,  this  presumption  is  destroyed.  Arroyo  DiUk  eie,  Co,  v,  Su- 
ftrwr  Court,  91. 
A  JuBisoicnoir  ov  Pbobatb  Coubt — pRBSUMPnoir.  —  A  county  court  has 
general  jurisdiction  of  the  administration  of  eitates,  and  when  nothing  to 
the  contrary  appears  upon  its  records,  it  will  be  presumed,  upon  collat* 
end  attacks  on  its  Judgmentib  that  it  found  the  facts  to  exist  that  would 
give  it  jurisdiction.     Ljfne  v.  Sai^ord,  852. 

lis  CoNTBurr;  CoNTaACTS,  6;  Irrigation  Dnraicm,  8;  Juaisnionovi 
LionLAXua^  4-6;  PABTaBBSHip,  9;  STATuraa^  6|  Taui^  1|  Xavan^ 
10^14 
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OOVKRAKm 

L  OoHTBAor  nr  RnfnumT  ov  Ksoboisi  of  Pbofhuov  Valid  nocroK  Us- 
UMITID  AS  10  TniB.  —  A  soTenaiit  by  ft  pnctiotnff  phjsieba  nol  lo 
SDgafft  ftl  sny  linM  thereafter  in  th«  prftotioe  of  madioine  or  nrgsry  k 
ft  oertaiii  oi^  is  ralidt  aod  s  ooarl  of  eqnitj  will  grftot  fta  mjiuietioB  te 
nstrain  the  oovenftiitor  from  thereafter  praotioiiig  hie  profeeeion  w  viii 
eity.    French  v,  Parker^  733. 

%  DsBDS.  —  GoYSNAHT  AOAINST  Enovmbkakosb  in  a  deed  eorera  those  n^ 
known  as  well  as  thoee  known  to  the  grantee  ftt  the  time  of  his  porehew. 
Bmrr  t.  LamoMUr,  428. 

IL  Dbbds — Bmoitmbbaiigi  ~  Pabtt*  wall  AoRincurr.  —  A  oo^onftat  kj  tka 
owner  of  ft  lot  to  pay  ft  portion  of  the  cost  of  ftpftrty-wall  oreoted  tiiena% 
In  the  ersnt  that  it  Is  need  bj  him,  is  a  ooTenant  sad  snoamfatssee 
whioh  mns  with  the  land,  and  ia  binding  npon  his  graatesi.  It 
soostitotes  a  bresoh  ef  the  oorenaato  in  his  deed  i^insl 

8se  DsBEOE  AVD  Okbdiioib»  H 

CRIMINAL  LAW. 

1.  Thb  Qum  ov  Uhlawvollt  a>d  WiuiVvllt  Dbstboctv 

09  AvofKiE  does  not  szist  when  the  ftot  of  destnietion  was  in  the 
si  the  poeaesdon  of  property  of  the  destroyer.    Pmipk  ▼.  Kam^  ff7ii 

&  Tbb  DnzBucnow  ov  ma  PaaaoirAL  Paopaarr  or  AaoTHaa  is  not  sns* 
inal  when  it  oonaiate  of  a  boat  whi-sh  the  owner  perusto  in  keeping  sad 
listening  on  a  lake  on  the  land  of  the  deetroyer,  if  sneh  destrwelien  k 
■eoemaij  in  defense  of  the  land«owner*s  poeteiiJoa  of  kfs  land.  Fmfk 
V.  Kmm,  67^ 

fis  BvaaLAMTi  OoHraicn,  1;  Hoifion>B|  Lroionfawi  laaAsa 
LmuaAVOB»  19;  LABoaaT;  Libbi^  6^  7|  Nbw  Tbiai^  6f  Bbal 
Id  SaiNNinoB* 

Cnr>FKB8L 

SssTBOBn^  1& 

DAMAGUa 

h  DAiiAaBi  lOB  Mbbtal  ABouiaH— Wboboiul  SBQvmmATioB;  — Mssiil 
distrew  or  sofbring  is  not  an  element  of  the  aotnal  dftmsges 
Ikom  the  wrongful  soing  ont  of  s  writ  of  seqneatrstioa  snd  s 
thsrennder.    In  order  to  reoover  for  mental  sngnish,  the  sning  ont  of  tlit 
sequestration  most  be  both  wrongfal  and  malleioas,  so  as  to  Jsstitys 
rsoorery  for  szemplftiy  damagea.    Onmiford  r.  DoggeU,  869. 

&  Dakaobs  BaooTBaABLB  lOB  A  ToBsr  indndo  all  injariee  resulting  from  Ihi 
wrongful  aot|  whether  they  eonld  hare  been  foreseen  by  the  wrong-dow 
sr  not.  Therefore^  In  an  action  to  recover  for  fa4nries  resnltlBg  te 
piaintiif  from  being  kicked  by  defendant^  thongh  tiisrs  was  oridenee  te 
riiow  that  there  was  no  intention  of  doing  any  ham^  and  that  the  iigny 
suflered  by  plaintiflF  was  aggravated  by  his  baring  received  a  preview 
injury,  it  was  held  proper  to  refuse  an  instruction  that  only  snob  dim- 
Sfss  oonld  be  recovered  as  defendant  might  reasonably  be  eupposed  te 
hsfs  sontemplftted  as  likely  to  have  resulted  from  his  kicking  plsiatiC 
Fsifttwy  V.  Pvtneif,  47. 

IL  DAXAoaa  loa  Bbbaoh  of  CoNTBAor — Pbnaltt  —  BnoBvea.  — la  an  ae^ 
tion  for  breach  of  contract  not  to  carxy  on  agirsn  hniinnes  within  ftcertris 
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tmHmj»  or  lo  forfeit  •  enrteia  sum,  •▼fdence  of  the  injary  aotiiany  nu- 
taiiMd  bj  the  hreeoh  k  inftdmiaeible,  if  the  damagee  m  liquidated  in  the 
•ootrMt  are  reaeonable.  Kdn  r.  RM^  716. 
IjEq(inDiAni>i— Where  one  TioUtee  hie  oontraot  by  whioh  he  aella  his  biui« 
and  iti  good«w]ll»  and  atipnlates  ae  part  of  the  transaction  not  to 
OK  tha  same  biisinasi  within  a  giren  territory,  or  to  forfeit  a  oer* 
tain  anm  aa  Uqnidated  damagei^  he  is  liable  for  the  amonnt  named  in 
tiia  oontraot  aiUess  it  is  exoeesive  and  unreasonable.    Kelto  t.  Reid^  716. 

■ift  Abbaitlt;  CoBPORATioira»  8|  Dutob  ahd  Obbditor,  8;  Eminent  Domain; 
fiiOHWATB^  9;8;  iNJONonoNfl^  6;  iNauBANOs,  6;  Malioioub  P&osaouTiON» 
15;  Municipal  CoKPOBAxiONfl^  13;  Kbougknon,  1,  8;  KuI8AN0l^  1-4; 
Paxsnt  anb  Obild;  Phtbioians  ani>  Si7BoaoNa»  1,  2,  5;  Railboad8,  1, 
S;  5^  12;  18»  18;  Sbbyiois;  Statis,  1;  Tbligbapbs,  %  3»  6-8;  Tbvspabs; 
TbiaLi  8;   Vbndob  abd  PvaaBAnB,  6;   WATSBOOiraaBB^  2-9^  12.  13; 

WXKBflBSBfl^lL 

DEBTOR  AND  CTBEDITOR. 

1»  BoBBOQATioir,  Cbbditob  Entitlbd  to,  whbn.—  a  creditor  who,  in  order  to 
pteaarra  his  own  seoartty,  is  compelled  to  pay  a  prior  enonmbrance,  held 
bj  another  ereditor,  will  be  snbrogated  to  the  rights  of  snch  creditor,  to 
tiie  extent  necessary  for  his  own  protection.    Reybwm  t.  MUekdl,  360l 

&  SmooATiOB — FuBOHASBB  AT  DBnonYB  Mobtoaobb's  Salb  Subbooatbd 

fM  BiGBm  ov  MoBTOAOBB,  WHBN.  —  A  (owi  fide  porohaser  at  a  mort* 

gpigea's  sale  which  proree  to.be'defeetire,  who  has  paid  the  amonnt  of  hia 

bid  whioh  has  been  applied  to  tha  mortgage  debt^  is  entitled  to  be  snb- 

VGRated  to  the  rights  of  tha  mortgagee,  and  the  mortgage  will  be  regarded 

in  equity  as  assigned  to  such  purchaser,  eren  though  the  mortgagee's 

deed  to  him  does  not  contain  language  amounting  to  a  legal  assignment. 

Suoh  pmfbhaser  ia  not  to  be  regarded  as  a  mere  stranger  to  the  estate. 

Nor  does  it  make  any  diffNrenee  in  equity  that  the  mortgage  was  dis- 

sbarged  on  tha  record  after  the  purchaser's  right  to  aubrogatioa  had  al« 

ready  aoeraad  to  him*    Brtwer  r.  Ncuk^  740. 

&  BvBBOQATimr — Wabbantt — LnoTATiONa  —  In JUVonoN.  ^  A  sold  a  lot 

9i  laady  npeo  which  there  was  a  judgment  lien,  to  B^  taking  notes  secured 

by  a  mortgage  for  the  purchase  price.    When  tha  uotea  matured  they 

and  Iha  mortgage  were  eanaeled  and  surrendered  to  B^  who  gare  to  A  a 

written  nnssaled  agreement^  whereby  ha  assumed  the  payment  of  thia 

Judgment.    Afterwards  B  couTeyod  said  lot^  with  the  usual  coTcnants 

of  warranty  to  trustees  for  tha  benefit  of  his  wile  and  children,  in  con* 

^deration  of  lore  and  affection.    These  trustees  oouTeyed  the  lot^  as 

th^  wwa  duly  anthoriied  to  do^  to  O  for  Talue,  without  warranty,  who 

took  without  knowledge  of  tha  agreement  between  A  and  fi,  but  with 

■otiee  of  the  Judgment.    0  subsequently  conTcyed  the  lot  to  D  with 

wanaaty.    The  lot  having  been  levied  upon,  and  being  about  to  be  sold 

ladsr  tha  Judgment^  0  paid  the  amount  of  the  judgments    Afterwards, 

ia  a  oanae  pending  for  the  aettlement  of  the  eetate  of  B^  who  had  in  tha 

miaa  tiom  died  iBsolTent^  0  filed  a  petition,  wherein  he  sought  to  recover 

Ike  amoont  paid  by  him  in  exoneration  of  his  covenant  of  warranty  to 

Tk    Held:  1.  That  as  tha  payment  of  the  judgment  by  0  was  not  made 

for  tha  purpoaa  of  relieving  A,  but  adlely  in  order  to  perform  CTs  cove- 

aant  of  warranty,  0  had  no  right  in  equity  to  be  snbrogated  to  the  rights 

ef  A  or  of  the  holder  of  the  judgment;  that  aa  the  judgment  was  againal 

At  and  not  against  B^  who  was  never  liable  to  pay  the  amount  thereof  aa 
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a  JndgBMA  Vmt  <">! y  liable  by  reuoo  of  Ui  agrsemettt  wHii  V^  Iha  }«fl^ 
■Mot  oonld  in  no  oTont  be  Mt  up  m  a  jndgmont  mgainsi  tlie  estate  of  & 
S.  Tbat  the  mortgage  ooold  not  be  set  op  as  a  mortgage  exoepa 
the  property  mortgaged,  but  only,  if  at  idl,  ae  of  the  rank  of  the 
notes  which  it  aeeored;  that  sinee  these  notes  were  eztingutifaed  by  the 
•greement  between  A  and  B^  they  ooold  not  now  ooostitato  aaj  legil 
eaose  of  action  against  B's  estats^  and  O  had  no  oonnection  writh  wmj 
•qnities  that  A  may  have  had  in  the  matter.  8w  That  C  ooald  no*  ciaom 
as  assignee  of  the  coTenant  of  warranty  contained  in  the  deed  frona  A  te 
ht  nor  coold  he  have  any  claim  against  the  estate  of  B  as  asai/pnee  of  the 
•OTcnant  of  warranty  oontained  in  the  deed  from  B  to  the  truateea.  fisr 
•8  that  was  a  rolnntary  deed,  and  as  the  measure  of  damages  for  breach 
of  a  coTcnant  of  warranty  is  the  amoont  of  the  pnrchaee-  money  pai^ 
with  interest  from  the  Ume  of  the  alienation,  where  nothing  was  paa^ 
nothing  conld  have  been  recoTered.  4.  Tliat  the  agreement  bolwaen  A 
and  B^  whereby  B  assumed  the  payment  of  the  judgment;  was  for  llio 
benefit  of  A  solely,  and  G  had  no  conneotion  with  it^  and  aoqniivd  bo 
l^hts  andor  il  6.  That  the  position  of  O  was  tha*  of  a  pviehaaer  of 
feal  estate  vnder  a  qaitdaim  deed  without  warranty,  npon  whieh  tibevt 
Bested  the  Uen  of  a  jndgment  of  wluch  he  had  notice  when  he  porrhaeeri^ 
who  remored  snch  lien  by  payment  in  order  to  protect  himeelf 
■B  action  for  breach  of  his  coTenant  of  warranty  in  his  deed  to  his 
and  that  he  had  therefcrs  no  caase  of  action  against  the  estate  of  R  iL 
That  eren  if  O  conld  have  conneoted  himself  with  the  agreement  bet  waea 
A  and  B^  an  action  npon  the  promiM  of  B  was  barred  in  six  yean;  which 
psriod  had  elapsed  long  before  the  petition  in  this  case  was  filed.  7. 
Thai  the  order  caUing  in  the  creditors  of  B  and  enjoining  suits  at  law 
did  not  prsTsnt  the  renning  of  the  statute  of  limitations  against  eUims 
that  shonld  hsTo  been  presented  as  daims  against  his  estate.  Msc  |nr* 
AiniiN,89(X 

4  VBAUOULaHTOOMPOBErXOV  WITH  CbBDITOBS  •*  SaORR  PBBFBRBNCBflL  —  A 

oomposition  agreement  between  a  debtor  and  his  creditors  is  void  if 
secret  payments  are  made  by  the  debtor  or  hii  agent  to  preferred  ered* 
ItcfS  beyond  their  firo  rata  share  under  the  agreement;  and  the  rule  is 
ttie  Sims  when  snch  payments  are  made  by  friends  or  relatives  of  the 
debtor,  with  his  knowledge,  to  induce  a  creditor  to  sign  the  sgreementh 
although  such  payments  were  not  made  out  of  the  debtor's  assets.    KuO' 
man  r,  Oreenebaum^  ISO, 
§k  Vbaudulimt  CoMPOsmoii  with  Cbiditoiis  —  VfOLAtroir  of  Aoanwaire. 
^- A  composition  agreement  is  an  agreement  as  well  between  the  ered- 
itors  as  between  the  creditors  and  their  debtor,  by  which  each  creditor 
agrees  to  reoeire  the  sum  fixed  by  the  agreement  in  full  of  his  debt;  aad 
a  secret  agreement,  by  which  a  Mend  of  the  debtor  nndertakse  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
anite  in  the  composition,  though  the  debtor  is  not  a  party  thereto;  aad 
bis  sssets  are  not  diminished  thereby,  is  as  much  of  a  fraud  upon  the 
other  creditors  as  if  such  agreement  was  directly  between  the  debtor  and 
snch  creditor.    Such  an  agreement  violates  the  equity  and  mutual  con- 
fidence between  the  creditors  upon  which  the  oomposition  is  based,  and 
fenders  it  void*    KuUman  r.  Ortentbaum,  150. 

AanoNMiiiT,  1;  Attornst  and  Glibnt.  1;  Ck>BPORATiON8»  8|  DsBni»  6| 
DuBBBS.  2;  Equitt,  7;  EviDBNCB,  9;  FBAunaLBBT  CoBVBTANOBS;  Hus- 
HABBAMD  Wd%  1;  MoBTOAois,  2;  Pabtnbbshif,  1, 8^  7t  3;  Tausn,  Id 
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DB0LARATION8. 
8m  AiomLi  1;  ^wmaasoM,  4-8^  16;  Oim^  4|  Tkimni,  & 

DBDICATION. 
Tumua  BquAxm, — A  mapof  th«  pueblo  lands  of  the  dty  of  San  Fnutobod^ «» 
which  a  Mot  of  land  wae  deiigaatod  as  a  pnblio  sqiiai%  operated  •■  a 
dedioation  of  (Rich  land  to  paUic  use  when  the  map  was  approred  by  a» 
ordinaaco  ol  snch  city,  and  the  ordinanoe  was  ratified  by  an  act  of  tho 
lo^slatnrcb  Mid  an  aot  of  Oongress  was  passed  granting  to  the  city  all 
li^t^  titK  ud  latereot  of  the  United  Statea  in  inch  land.  Peopig  r. 
HoUadag,  186. 

8m  ObouB  om  TxtsM§  JjmQMMvn,  d-lSi  MmnaiPAi.  CSoBKMuzioa%  6b 

DBRD  07  TRUST. 
8m  MosTaAflMy  & 

DEEDflL 

!•  DsiD  ]lAn»  Ml  Hofr-moBOUBU  CoNiiDUtATnnr.  ^Deed  oiade  in  oca-^ 
nderation  that  tho  grantor,  an  aged  woman,  in  feeble  health,  should  ho 
■apported  and  maintained  for  the  balance  of  her  natural  life  by  her 
daughter,  the  grantee,  is  upon  a  consideration  not  enforceable,  and  thero» 
fore  insufficient  in  law,  and  the  deed  will  bo  canceled  by  a  court  of  aquftiy 
at  the  instauM  of  the  grantor.    Qrlimmer  t.  OarUon,  171. 

&  BriDBirGi  ov  CoNSiDXRATioir.^A  RioiTAL  nr  a  Dun>  that  the  oon* 
sideration  has  been  paid  is  not  concIusiTc,  nor  doM  it  estop  the  Ton» 
dor  from  maintaining  an  action  for  the  purchase  price,  on  proof  that  tho 
TondM  agreed  to  pay  an  additional  amoant,  contingent  upon  some  future 
event  or  transaction,  as  that,  upon  resale  by  him,  he  would  pay  to  tho 
Tondor  a  portion  of  the  proceeds  roMirod  in  ezcoM  of  tho  amount  paid 
hj  him.    Bjfen  r.  Loeke^  212. 

IL  BmsTBATioir  ov,  Failubx  to  Ihdbx.  — >  Under  a  statute  requiring  eadb 
register  of  deeds  to  keep  indexes  in  which  the  names  of  grantors  mnai 
be  entered  In  their  alphabetical  order,  a  tax  deed  is  not  regarded  m  re* 
corded  nor  m  admissible  in  cTidence  until  it  is  indexed.  EUn  r.  AM^ 
k€,  32. 

4b  CkuiYiTAiiOH.  —  A  RisuRTATiov  IS  ▲  DcsD  IN  Fatob  oV  ths  Oramiob 
n  Ck>N8TBUXD  Most  Stbomolt  aoainbt  Him.    Orafion  v.  Jfofr,  533. 

fk  BiLmnT  or  Dxsd,  Bubdht  ot  Pboof  of,  on  Partt  OLAmmo  undbb. 
— Where^  in  an  action  of  ejectment,  the  evidence  is,  that  the  deed  under 
which  the  defendant  claims  title  from  his  father,  the  original  source  of 
title,  was  found  by  the  administrator  of  the  fatiier,  in  a  desk  kept  by 
the  deceased  and  under  his  control,  among  other  papers  belonging  to  him- 
at  his  death,  and  wm  afterwards  giren  into  the  defendant's  possession  by 
the  administrator,  the  burden  of  proving  that  the  deed  was  deliTered  be- 
fore the  father's  death  is  on  the  defendant     TyUsr  r.  Ha&,  837. 

&  OONTBTANOB    DxLIYBBXD  AFTXR   THB    DbaTH    OT  THB   GbAMTQB   MBBOI 

sfieot  his  creditors,  nor  constitute  any  obstacle  whatever  to  the  enforce- 
ment of  their  debts  in  the  usual  and  ordinary  coutm  of  administation. 
BoneoM  t.  BImm,  678. 
7.  DiLmBT  or  Dbbd.  What  Nbobssabt  to  Conbtitdtb  Valid.  —  To  con- 
stitute a  valid  deliTcry  of  a  deed,  the  dominion  over  the  instrument  most 
pass  from  the  grantor  with  the  intent  that  it  shall  pass  to  the  grantee,  if 
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tiie  Utter  wfn  MO«pi  fi  and  no  parthwlw  fom  mttutmmj  h 
to  0CNittitato  a  daUrttryi  it  nay  ba  made  bj  aeii  ar  woidib  ar  bj 
Bat  aa  long  aa  tha  daUrary  of  a  daad  ramaina  inoomplat^  a  gpaotar  i 
ahanga  hia  intantioii  ralating  thefoto,  and  daatcoj  tha  daad  if  ha  an 
•irea.     Tifler  t.  Hatt^  8S7. 

fL  Stidbnoi  va  Show  Pubtob  or.  —  Although  tha  azaootiaB  €i 

nargea  all  prior  oonTeraations  and  alatemanti  of  tba  partiaa^  y«l  Ha 
porpoaa  for  whidi  it  waa  made  may  aftarwarda  be  ahova  hj  paval  aa^ 
denoe.    iXmuOofjie  r.  /V«iiioii<  tie  R.  B.  Cb.*  387. 

^  BiOHT  ov  Wat— BviDBHOB  to  Show  Pubpobb  ov.  —  Whara n nibaad 
oompaoy  oUtaina  a  dead  to  a  right  of  way,  nnder  repreaantationa  tlml  il 
la  deaigned  for  tba  main  line,  and  not  for  aida-traokit  and  It  ia  aHa^ 
warda  need  for  aide-traok  pnrposeai  parol  avidenca  ii  admiaaibia  to 
the  pnrpoae  for  which  tha  deed  waa  azeeotad.  DamMorpe  ▼• 
etc  B.  B,  Co,,  887. 

lOl  Blahks  nr. — Authobitt  bt  Pabol  may  be  giren  to  fill  aaataiiai  blanhi 
In  a  mortgage  or  other  aealed  inatrnmant;  and  when  anoh  Mtboiityli 
giTon,  and  the  agent  exceeda  hIa  inatmotiGn  in  filling  tta  Wanfr^  and 
negotiatea  tha  inatmment  to  an  innooant  third  peiaai^  tlia 
la  bound  by  the  aoti  of  hia  agents  though  nnanthoriaad. 
If  a  wife  aigna  and  delivers  to  her  hneband  a  mortgage  with  a  blank  aa  ti 
daaoription,  relying  open  hia  alatement  that  it  ia  to  oorar  oarlain 
belonging  to  him,  and  he  inaarta  In  tba  mortgage  n  daaaripUoB  ^ 
homaatead,  aha  la  boand  by  thia  aot  of  her  hnaband.    Mbom  ▼•  MeDm 

IL  Tbb  Dbutbbt  ov  a  Oontbtamob  to  av  ATTOBRBTt  with  iaatrnqliui  ti 
him  to  deliTer  it  to  the  grantee,  baa  the  efllMit^  when  aaoh  dallvaiy  li 
made,  to  direat  the  title  of  the  grantor,  and  Teat  it  ha  tha  yawtaa  by 

lalatioaaaof thadateof thadeliTerytothaattorMy*  MommmwmBUmk 
978. 
tk  Am  Bhovmbbanob  n  Abt  Btoht  io  ob  lannaCT  nr  Laho  whM 
amy  anbalat  In  third  peraon%  to  tha  dindnntUm  af  tho  valaa  af  tlm  lan^ 
and  not  Inoonairtant  with  tha  paaafa^^  af  tha  fee  In  it  by  daad.  Mmrt» 
LamaMetm  4S8* 

4ha  Affbali  8|  Attobrbt  abd  Oubht,  8|  Boubdabihi^  1»  f;  Cowmuawtk  % 
8;  Dbbtob  and  Cbbdrob,  8;  Bbtoppbl,  1;  Byidbmob,  S;  Rijum—i ^  % 

HUBBABD  ABP  Wlfl^  1|  RAn.BOAP^  1;  YbBDOA  ABD  FimOHABH^  8L 

DEFINITIONS. 

^Aaiaaamant.'*    ifrroyo  IHtal  eto  Cb^  t.  ^aperior  Oovri;  tl. 

•*  Bad  Debt  OoUeoting  Ageni^.'*    SiaiB  w.  Armttm^  861. 

••  Bought  for,"  '*  are  the  proper^  of,"  and  "  belong  ta^* 

«*Bnrks*and'<Banka.''    OMiit  r.  BaB,  m. 

«•  By  inhaling  gaa."    Pidxtt  r.  Poe.  MuL  eC&  In^.  Ox,  618L 

••  Oalls.**    ilrroyo  DUek  €tc  Ook  r.  Superior  OmH;  VU 

•*  Obnada  *  and  '*  Kennedy."    State  ▼.  WkMB,  7881 

••  Cigar  Makara'  International  Union."    Me  Vt§  t.  Btmi^ 

^'Olaarly  prorad."    OouawKiBeaiUk  r.  Qtrade,  689L 

Deaertion.     fTUttama  t.  ir<{.%tiiu^  617. 

^  Dne  prooeaa  of  law."    DoyU^  PeiUioner,  7M 

"Daplicate."    Mieeouri  Pae,  itp  Ob.  t. 

Eaeambranoe.     Burrr,  Lamaaier,  428. 

Ssaented  tmst.    Eutaie  qfSmHh,  641. 
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becntory  tnitt    3dat$  qfSnM,  641. 

*'  Fatni-aa."    Oraif  t.  Wetimrm  U.  TA,  Ok,  Ml 

'*  For  promoting  the  mental,  monl.  Mid  plgrriflll  wdtkm  if  Ito 

Me  Veg  T.  BrmiO,  626. 
'*  Fur  Tom  Smith  KeUjr."    Atale  </ AmM^  ML 
*«Forria''Mid"FMM."    Lymr.  SairfSurd,9ag, 
" HeadaolM wafers.*    Qmikrr.QHA,^ 
Head  of  family.    RaiberU  r.  Movdjft  4S6. 
Inn.     #qf  T.  PcN^  /mp.  Co.,  108. 
"  In  th«  oioal  ooarae  of  trada.**     IFtoii  t.  DbafMH  1061 
LibaL     8inH  t.  /oAaiON,  42. 

*'  Lash  ia  woree;  ooma  home."    Wttlnm  (T.  TA  O^  w.  JtapMlMb  9I6L 
MaiaJUie§.     WUton  t.  Dmion,  6b 
'*  No  Terbal  agreement  of  anj  kind  appartainhig  to  tUi  atdw  will  be 

njaad,  and  that  all  agreemente  maat  be  ia  viitiag.''  Ammmi  t. 

S7. 
^'Qri^naL"    Mismmrt  Pae.  JTy  Ckk  r.  ffMeak&kmtr,  9§L 
««P^<^08itianfea.'*    MaMm  r.  Suprmm  Lodgt.  $», 
Me8  getim,    Hermm  t.  Ohkago  tie,  itg  Ok*  661 
Bmpomdeal  mipenor.    Bomm  ▼•  HoH^  208. 
•«  Batam  to  atata."    Bmrrmm  v.  Frmidk,  dlh 
'^Saperhnmaa  eaaaa.*    Fag  r.  Paef/U  Imgpk  (^  16iL 
'^ThaaetofGod.*    Fag  w.  PmeffU  Imp,  Ox,  19^ 
^Thm  naceaniy  toels  and  inatrnmenta  of  aaj  oieeiM 

aon,  need  and  kapl  lor  the  porpoaa  al  aaiiTiqg  am  Us  baalBMi.''    Iflili 

T.  €femmgt  920. 
''Therenpon.*'    iiUI  t.  ITaiid;  288. 
••Tharaopon  the  defendaata  filed  InwrHiag  iMr  ■>Hi  teaMWlrfd.* 

BiBw.  Wand^fttS. 
•'TUdMi  Trnat"    mto  t.  Oram*  487* 
Tnde-nuurka.    Omkr  t.  OrMb  80l 
«'lVBat*or*«tniataea.''   MHaUi^SmUk^HL 
Undaa  inflQanoe.    OanroU  t.  Hatm,  460. 
''UnlaM  oooaaioned  bf  aa Irreaistible  anparhnmaa mmm^  kfmgMSmmma^p 

bj  tho  nagtigaaea  af  the  ownar»  ar  by  the  aal  af  tana  aaa  ba  braai^ 

ittta  tha  iaa."    Mfg  r.  Pad/e  Imj^  Ox,  IW. 
••▼iaitaliaa af  profidanaap"    Wutemeix  P^Lkmr.  BomMm  Ob^  T66L 
••  Worid'a  Fbhr.*   Jkiggmw.  Oolgaii,  9^ 
» Yaor  alap4alhar  diad  tUa  ■MMrning,"    Wetiem  ^.  TA  Ox  w.  JITatimm^  9li^ 

DEUVBRT. 
8ta  MrtmMLf  %  Dmmob,  8-7, 11|  NMoruHJi 

DSMUBBSBb 
See  JvDOMiirai^  4b 

DENTISIBT. 
See  Illl^^uHal^  17» 

DBPOSITOR. 
See  Baku  and  BAmmw. 


972.  IiiDBZ. 

DBSBBTIOlf. 
8m  IfiBmiAAB  Aim  DiyoMi^  1^  4. 

DEVISB. 

L  Dirm  in  TEirsr  Void  bwuusi  No  Bsmiviisabt  n  "Dma^vjom^imfkt 
will  oaimot  be  mads  yalid  by  the  deeigiiatiofa  of  »  benefieiery  bj  Ibi 
inutees,  in  pomuuioe  of  »  diaoreiion  Tested  m  them  bj  tke  wiB.  K 
den  T.  Oreem^  487. 

ti  DiviBi  IK  Tbitr  u  Void  iob  Waxt  or  DmoirAisD  BmsmnoAmx 
it  deTiaei  pfopertj  to  troatees  to  be  held  for  two  livee  m  beia^ 
qaeets  the  tmsteee  to  proonre  the  paaaige  of  an  eot  for  on  ii 
to  be  known  OS  the  *'TlldenTnul^''witfaoapaeitytoeetaailiihaad 
tain  a  free  library  and  readiag*room  in  the  ei^  of  How  Yorl^  and  ti 
promote  snoh  aeientifio  and  ednoatiooal  objeoti  ae  the  tiueteea  wamf  man 
particolarly  designate,  and  anthoriaee  them  to  oonvey  eoeh  pTOperty  ti 
iuoh  corporation,  when  formed,  bat  deolaree  that  in  eaee  it  is  not  formed, 
or  that^  if  from  any  canse  or  reason,  they  shall  deem  it  inogpedient  ti 
eonvey  to  snoh  corporation,  then  they  are  direeted  to  apply  it  to  tbs  ssi 
of  snoh  charitable^  ednoational,  or  seientifie  purposes  as  im  tb/dr  jadf- 
ment  will  render  snoh  property  most  widely  and  sabstanttally 
to  the  interests  of  mankind.  This  devise  doss  not  designate  any 
eiary,  bnt^  on  the  contrary,  leaves  it  to  the  diseretioB  of  tiw 
whether  or  not  they  will  oonvey  or  not  to  the  cd^poration. 
is  not|  and  cannot  be^  any  person,  natoral  or  artifloial,  who  ii^  or  wfll 
become,  entitled  to  the  ozeontlon  of  the  traat  in  his  favor.  TiUmw, 
Oreem,  487. 

&  A  Dbvisi  or  BiQussr  lo  a  CoBPORATioir  vo  bb  Crbatsd  after  tbs  dmA 
of  the  testator  will  be  npheld,  if  the  corporation  is  called  into 
within  the  time  allowed  for  the  vesting  of  fntnre  estates.  Ibo  gif 
be  treated  as  in  the  nature  of  an  exeontory  deviss,  dependent  npco  the 
incorporation  of  the  institntion  contemplated  by  the  will,  and  as 
npon  the  oocorrence  of  that  event.     TUdm  v.  ^reen,  487. 

4  Wills  —  Risnticnm)  Dbvibb.  —  Where  a  testator  givee  an  aboolnle  i 
and  in  snbseqnent  passages  of  the  will  nneqnivooally  ehows  that  ho 
the  devisee  to  take  a  lesser  interest  only,  the  prior  gift  is  rsstriotod  a^ 
oordingly  $  bnt  mere  preoatory  words  will  not  affect  the  prior  estntsu  Qmi 
V.  FkhtiMm,  990, 

iw  Wills  —  RisTRionoir  ov  Dxvnn.  —  Where  a  testator  gives  his  wife  sa 
absolute  fee  by  will,  with  express  power  to  consume  or  convey,  without 
devising  the  nnoonsumed  residue  himself  bnt  desoring  his  wife  to  do  ee 
in  a  certain  manner,  putting  hie  request  in  strong  wordi,  ordinarily  im- 
porting command,  but  so  used  as  to  indicate  only  an  intent  to  control 
one  of  the  incidents  of  the  estate  already  devised,  such  request  will  not 
change,  qualify,  or  reduce  the  estate  previously  given.  Oood  ▼•  Adt> 
thorn,  69a 

iL  WiLUs — Pbicatobt  RisTBionoN  ON  Dbvub.  —  Words  in  a  will  expiusiifs 
of  desire  or  recoiooiendation  will  not  convert  an  absolute  devise  into  a 
trust,  unless  it  clearly  appears  that  the  teetator  intended  not  to  oommit 
the  entire  estate  to  the  devisee,  or  its  ultimate  disposal  to  his  discretion; 
and  while  the  words  of  request  in  the  will  are  oommands  as  to  the  direet 
disposition  of  the  estate,  yet  they  are  not  so  as  to  limitations  on  previous^ 
granted  estates,  unless  it  affirmatively  appears  that  thoy  were  intondsd 
to  be  imperative.     Oood  v.  Fichtkomt  63a 
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WiLi — CoifvrBucnoif  or  Dbtise.  —A  will  stating,  —1.  Thai  tlM  tatla- 
tor^t  hmnerteftd  shall  be  reterved  for  thoaa  of  hia  children  iriio  have  no  fam- 
ily^  or,  having  a  family,  are  destitate  of  a  home  aad  not  able  to  work;  2. 
That  all  hie  other  landed  property  ia  to  be  aold  and  the  prooeeda  divided 
among  hia  ofaildren;  3.  That  whatever  other  property  he  may  be  poe- 
■eeeed  of  he  ftvm  to  hia  wife,  —  doea  not  give  the  wife  the  homestead,  bnl 
il  Tests  in  his  children.    Oarpmier  t.  CarpenteTf  669. 

Wills  ^  Diyan  UToir  Ooiminoii  that  Diynn  shall  Ruobil  —  A  cob* 
tion  attached  to  a  deviae  in  a  will,  providing  that  the  deviMe  named 
■hall  only  take  thereonder,  i^  at  the  expiration  of  ten  years  from  the 
death  of  the  testator,  the  dcTisee  shall  have  become,  in  the  judgment  d 
the  ezecntors  of  the  will,  permanently  and  thi»oaghly  lefcrmed  oif  intern* 
perate  habiti^  immoral  consortings  and  associations^  and  shoold  then  be 
Uving  with  evident  promise  to  oontinne  to  live  virtnons  and  temperate 
for  the  remainder  of  his  life,  is  valid  and  binding  on  the  exeoatots  aad 
on  the  deviBce  and  will  be  upheld.  Hawk$  v.  Buyarit  89L 
Wl  Wills — Dxym  to  Distrot  M  abriaob — Public  Pouor.  —  A  condition 
attached  to  a  devise  by  a  father  to  his  son,  that  the  devisee  shall  be  en- 
titled to  take  under  the  will  only  when  the  executors  thereof  are  satisfied 
that  he  has  permanently  freed  himself  of  all  inflaencea,  connection^  asso- 
ciationa,  oohabitationa,  and  relations,  of  every  name^  character,  and  de- 
scription, with  a  certain  woman  named,  to  whom  he  was  married  at  the 
time  of  the  execution  of  tiie  will,  is  void,  aa  being  against  public  policy, 
aad  in  restraint  of  the  marriage  relation  and  its  continuance,  and  the  de- 
vise is  operative  to  the  same  extent  as  though  such  condition  had  not 
been  written  in  the  will.    Hawke  v.  Euyairi^  391. 

See  AflsuMPBiT;  Fbaudvlknt  Comybtavoi^  L 

DIRBCT0R8. 
See  CoRPOBATioBii^  %, 

DIVBRSION. 
See  Watbrooubos,  S-8^  1€^  11. 

DOCTORS. 
See  Phtuoiabs  avi>  SvBoaoBa 

DUB  PROCESS  OF  LAW. 
See  CoBSTrrunoBBi 

DURSSa 
1.  DcTBan  ov  PaoraBTT  cannot  exist  without  thers  being atiuwl  to  imwmm 

act  which  the  threatening  party  haa  no  legal  right  to  do^  -—some  Illegal 
exaction,  or  some  fraud  or  deception,  mie  restraint  must  be  immineat^ 
and  such  as  to  destroy  free  agency  in  a  mind  of  ordinary  flrmnesi^  wltb- 
cvt  present  means  of  protection.  York  v.  iUMe^  7S. 
%  A  Tbahstbb  of  Stock  of  a  Cobpobatiob  oahbot  bb  Atoidbp  ob 
1HB  Qboubd  ov  a  Thrbat  that  if  such  transfer  waa  not  n^ade  to  a 
oreditcr  of  the  corporation,  he  would  take  immediate  steps  to  charge  the 
property  of  the  corporation  with  a  large  sum  of  money  which  it  waa 
•wing  to  him,  and  that  if  the  sale  of  the  stock  to  any  other  person  was 
attempted,  such  person  would  be  informed  of  the  existence  of  this 
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ponto  My||  Mia  01  «M  InlaitloB  of  tlM 

hl 

AiTD  pBOPSBxr  ni  ▲  OoavoEATBiMiy  and  thoraby  MbJ— ti  il  tolht 
•f  a  nuijori^  of  IIm  oloekboldon,  oaimot  avoid  a  InMfar  of  Ua 
tiio  grmmd  that  il  waa  mdaood  by  the  tiiroaftof  Ua  ao  atool 
uwiMljr  «Im  ootpofata  bnsiiMB.     ror*  y>  IWbM^  WL 


KASWMKNTa 

Bmn  <nr  Pimaob  vov  RvmorB)  vo  Subfaoi  or  Son^  — 
aatataa  axial  in  tha  upper  and  lowerpwtioiia  of  the 
of  paaiigt  amy  be  oreated  tbroogh  tha  halla  and  ^ 
hm  aa  waU  aa  npoa  the  aurCaoe  itaeU.    Ntwht^w.  Jfayo^  466b 

8aa  Hmmwai^  1*  S|  Lasdlobd  avo  IvfAin^  1)  PMTAm  W. 


BJEOTKENX 

L  Tkjumso  SnomL  irav  NaoaaaAST iir  Bnwnmn;  whbl — Itiaai 
oral  role  thftt  aa  aatoppel  mast  be  pleaded  in  order  to  bo  arailahiaaaa 
dafenio^  bnt  tiiia  role  doea  not  apply  to  ejeotmont  aaitB  inwUeh  thapi^ 
tiaa  do  not  aet  np  the  title  on  whiofa  they  rely,    fifkt  ▼•  Bmtt,  8S7. 

%  SQUBAau  Dmnna  mat  bb  S»  vr  bt  Avbwbe  nu  — A  dafandani  la 
aa  aotion  of  ejeotment  may,  nnder  the  Hiaeonri  ood%  interpoaa  by  a» 
awer  an  aqnitabla  defanae^  and  hia  eqnitiea  may  be  tried  and 
diraotly  in  Hiat  aotion»  without  kuiTiDg  to  looort  to 
ina^a^.    C%tem t.  if c/^aayAlm,  860. 

8aa  Appbai^  6}  Bnovni^  L 

KLBOTRICVLiaHT  OOMPIHIBL 
SeoTAZBi^ll 

niBBZZLSMSNi: 
8ae  OoBTBAon^  IflL 

RIONSMT  DOMAIN. 
inoiAL  DAMABBi  wiTHOiiT  AoiVAL  Tabzno.  —  Wharo  ttio  ptuyoi^y  if  a 
faraon  haa  been  apeeially  depreeiated  in  valae^  in  eocoaoa  of  tiio  iojaiy 
Boatalnad  by  thooommnnity  at  large^  by  raaaon  of  a  pnblio  JinpiairomMi 
bo  fa  entltlod  ta  ^^?— "p— laatjen  in  dtinijget  for  anA  depraeintion.  nlllMi^^ 
BB  part  of  hia  proper^  ia  aotnally  taken.    Omaka  tto  A  A  Cbb  ▼•  ^a** 

8aa  HviBAHOi^  6)  IUn.BOABi^  fl;  TBavABU 

XKCUMB&AKOBa. 
8aa  O0?BBABi%  9^  S|  Dbbiob  abp  OBMomm^  It 

EQUITY. 

OoiTBir  <nr  teiBOBBT  will  Dboidb  Qubctiomb  <nr  Law  as  Wi 
Xqoiit,  wsbb.  —When  the  oommon«law  and  etianoaty  JwiadietieMMi 
Teeted  in  the  aame  tribnnal,  the  ooort  eittmg  in  e^ty  will  deeido 
tions  of  law  aa  well  aa  of  equity,  and  will  grant  or  rafaaa  taUof 
as  it  deeidae  them.    Ftmeh  r.  Parbtr,  79X 
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€fr  Bqivnpr  will  vot  Rstaut  Oattsi  iob  Comfleti  DETBimnrA* 
WHXir.  —A  ooorfc  of  equity  which  hu  rigbtfally  acquired  jnrts- 
diciMUi  to  grant  an  injiinotUMi  for  a  special  pnrpose  will  not»  aa  a  matter 
of  right*  retain  the  caaae  for  the  pnrpose  of  settling  all  the  issues,  where- 
flooh  issues  are  properly  determinable  in  a  court  of  law  only.  Lador  r. 
J^cOiwtn^  4vOa 
IL  XKim»  Bh JOBflnuHT  ov,  ni  Eqvitt— Statotb  ov  Limitatiohs  — Db- 
ItAHD  —  TiAOWM,  —  A  oonrt  of  equity  has  jurisdiction  to  enforoe  an  express 
continuing  trust  created  by  a  written  instrument  in  these  words:  /*  I 
fcegeby  certify  that  I  hold  in  trust  for  Frances  E.  A.  Qutoh  the  sum  of 
thousand  dollars,  for  which  I  agree  to  pay  interest  at  fire  per  cent 
annum,  and  I  promise  to  refund  to  her  the  said  four  thousand  dol- 
on  demand."  And  the  fact  that  it  may  also  be  enforced  at  law  will 
aot  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
in  effect  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
•ontlnQing  trust  until  the  cestui  que  truei,  by  her  act  in  demanding  pay« 
■aent^  determines  the  trust.  And  where  the  bill  to  enforoe  this  totist 
allegee  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
doUare  was  first  made  within  six  years  before  the  commencement  of  ther 
mM,  sinoe  the  suit  would  not  have  been  barred  by  the  statute  of  limita- 
tloBs  if  the  money  had  been  sued  for  at  law, 'the  statute  will  not  be 
applied  In  equity.  The  oomplainant  is  not  guilty  of  laches  in  not  deters 
■uning  the  trust  during  the  lifetime  of  the  trustee.  Chaehr.  Foedkk^  413, 
L  JusoMKNT  B7  Drfault  Obtainsd  bt  Fbaud—  Bquitablb  Rslibv.  — A 
Judgment  by  default  quieting  title,  obtained  upon  senrice  of  summons  by 
publication,  will  be  est  aside  in  equity,  when  it  appears  that  the  com* 
platnant  had  no  knowledge  of  the  pendency  of  the  former  notion  or  of 
the  rendition  of  judgment  therein  until  more  than  one  year  after  its  dats^ 
Hint  he  was  the  owner  of  the  land  in  dispute^  and  that  the  defendant  in* 
equity  knew  that  the  allegations  in  his  eomplaint  in  the  former  action 
were  false,  and  that  he  secured  an  order  for  service  of  summons  by  pub. 
fioation  by  means  of  a  false  affidavit.    Dmdap  r.  Stetre^  143. 

&  ^VDOVBllTi.  — EQUITABLB  BsLUV  U  Q^LkWSMD  WHIBI^  BT  ACNUDBHT,  MI8^ 

VAKB,  Fbaub^  ob  Othbbwisb,  a  party  has  obtained  an  unfair  adTaatage 
ia  proceedings  in  a  oonrt  of  law,  without  negUgenoe  on  the  part  of  tha 
adTone  party,  and  which  must  necessarily  make  that  oonrt  an  instra* 
BMnt  of  injustioe  anleas  the  advantage  thus  gained  is  restrained.  Jhmlaip 
T.  fitefTS,  148. 

iL  Xquitt  will  bot  Bbubtb  AOAncar  Jvoombbt  bot  Shown  to  bb  Ub* 
jrar.  —  A  court  of  equity  will  aol  felieve  a  party  from  a  judgment  ob- 
tained against  him  for  a  debt  whioh  is  neither  alleged  nor  shown  to  be 
unjust.    OroAer  t.  AUm^  881. 

%  CkmioB  BovBD  vo  Rbduob  bis  Dbbt  to  Judgmbbt  bbbobb  Intok« 
nro. — As  a  general  rale^  before  a  oreditor  oaa  invoke  the  aid  of  a 
eonrt  of  equity,  he  must  redaee  liia  debt  to  judgment^  and  exhaust  his 
Isgal  remedies,  bat  where  a  number  of  the  demands  held  by  a  plaintiff, 
who  is  the  aad^ee  of  the  oreditors,  have  been  reduced  to  judgment,  the- 
eonrt  thereby  aoqnires  jurisdictioa  of  the  subject-matter,  and  may  pro- 
esed  to  do  full  and  complete  justice  between  the  parties,  and  dispose  of 
the  whole  matter  before  it.    Re^hwm  v.  Mitchell,  dSa 

lee  BiHBnoiAL  Abbooiatioii%  8;  Boubdaribb,  8;  Ck>RPOBATiOBa^  8;  Covb- 
BAim^  1|  Dbbdb,  1;  BjacmiBiiT,  2;  Exbcotobs  and  Administrator^^ 
14t  TBArovLBMT  OoBTBTABORS,  1, 8;  GuTS,  1;  Ikjvbotions;  Interstatb 
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Omanatxmt  Jinwrnm^  1, 6;  7, 14;  Lafdl9iu>  aitd  Tbfait*  t;  1 

PAL  OOBKMUSnHI,  IS;  PAKCirBBBHIF,  8;  TbIISI%  9^  4^  11. 

KRBOB. 
SaeAvFBAfe 

BSTOPPEL. 

L  Obakiob  ov  Lavs  Bhoppbd  bt  bib  DaoLARATiDifs  avd  1>bb]]^ 

'  —  A  person  who  oonToyt  to  another  ell  the  right*  titie,  and  intar- 
eet  that  he  inherited  from  his  father  in  certain  Ivids^  dedaring  to  ha 
grantee^  at  the  time  of  the  eonveyaaee,  that  a  prior  vnreoorded  deed  of 
aoeh  lands  from  hia  Either  to  him,  oontaining  restriofeioiie  on  the  aliena- 
tion  of  hia  interest  therein^  had  ne^er  been  deliTored  to  or  acoeptod  bj 
him,  will*  in  an  aotion  of  ejectment  broaght  against  him  by  such  grantee 
be  estopped  by  hia  dedarations  and  deed  from  denying  that  hia  deedoon- 
Teyed  the  eetoto  in  the  land  whioh  he  wonld  haTo  taken  bj  inberitaaei^ 
had  no  deed  been  made  by  his  father  to  him.     Tpler  t.  Hall,  337. 

%  EsTOPPiL  AaAiNST  OwMKB.  — Where  the  owner  of  property  holds  out  an- 
other as  haying  power  of  disposition  or  anthority  oyer  it  for  any  porposc^ 
h^  li  estopped  to  deny  the  eziatenoe  of  snch  power,  aa  against  one  who 
baa  innocently  dealt  with  the  pnrty  in  whom  sndi  apparent  power  is 
Teated.    HiUr.  IFoim^  888. 

Set  AnoBiriT  akd  Clibkt,  1;  Bahks  avb  BASKiHa,  2,  8;  BoirHDABiai^  If 
DiBDik  2;  BjacmcxMT,  1;  Exboutioh,  7;  iHauRAKCi^  ^  9;  JuDoiuira^ 
^  8^  18|  Lavplosd  ahd  Tbnant,  2;  MoBTOAon^  %  8. 

BVIDENOK 

L  PlUiUMPTlov  nuT  Ordihabt  ani>  Pbobablb  CoirsBQVBiran  or  Aor  abi 
Ibtbhdbik  —  Byery  sane  man  is  presnmed  to  intend  the  ordinary  and 
probable  oonseqnenoee  of  any  act  that  he  purposely  doee.  8uUe  y.  L^ 
«e(fe.709. 

%  iMTBBLOrBATiOBi  IB  pBOBATB  Bbbd.  —  Intorlineationa  in  an  administn- 
tor'a  deed  offered  in  eyidenoe  are  presnmed  to  haye  been  made  beCon 
signing  only  when  the  deed  and  ite  sarronnding  circnmstaaoee  are  frst 
from  aospielon;  and  if  snob  eonditiooa  do  not  ezisi^  the  deed  is  not  ad> 
missible  in  eyidenoe  without  satisfactory  ezplaaatioo.  OoOim§  t.  BaB, 
877. 

8L  Byxmoroi  ov  Lon  Pbobatb  Ibtbrtobt. —Where  the  origfaal  inyiaboiy 
is  recorded,  it  becomes  a  record  of  the  probate  eoort^  end  when  the  origiBsl 
is  lost*  a  oertified  oopy  is  the  best  eyidenoe  with  which  to  proye  its  coa- 
tents,  but  parol  eyidenoe  is  not  adndssible  for  that  poxpoea.  OoUhm  y. 
BaU,m. 

4.  BBi  Qbbtji  Mbab  the  eiroamstaneesb  laote^  and  dedaialiena  which  gnm 
oat  of  the  main  fact*  contomporaneona  with  iC^  and  serya  to  illaatnto  ill 
character.    Htrmu  t.  dhioago  efe.  JTy  0».,  09. 

8w  Rai  OiflTJi — Dbolabatiovs.  —  All  deolaiationa  or  exdamatione  vtlsrsd 
by  the  partiee  to  a  transaction  which  are  contomporaneona  with  aad  a^ 
company  it,  or  which  are  made  ander  snch  droamstenoee  aa  will  ndit 
a  reasonable  presumption  that  they  are  the  spontaneona  atteraeos  of 
thoughte  oreated  by  or  springing  out  of  the  transaction  itself  sod  so 
soon  thereafter  as  to  exclude  the  presumption  that  they  are  the  rasalt  of 
premeditetion  or  desigD,  and  which  are  calculated  to  throw  li^ht  oo  the 
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■id  inlMtlMi  of  tlM  pMfcit,  w  mSwMMm  fa  eftaioM  ■■  fl 
of  ikMfwpeite.  /fiteriiatioaiafe«&  ilVOoiT.  iliMierioii,  90S. 
&  Kb  Oamrji-^DBOLAEAnom  Hadi  Subsiqubht  to  AoazDiar.— Tho 
dedarationa  of  one  injarod  in  a  railway  aooidonfc  m  to  ita  oanao,  niftdo  al 
the  place  within  a  few  minatea  after  it  ooourredt  are  admiaaiblo  as  p«rl 
of  the  ret  geaia,  Texas  tie,  Jfp  Co,  r.  Bdberimn^  929. 
T*  Bbclarations  Subssqusmt  to  Aocident.  —  Deolarationa  of  one  injured 
In  a  railroad  accident,  aa  to  ita  oaose^  made  at  the  plaoe^  within  a  few 
minatea  after  it  occarred,  aod  while  he  waa  atill  writhing  under  tho 
pain  inflicted  by  it»  are  admiasihle  aa  part  of  the  ret  gedok  Iidemaikmai 
etc  B^y  Co.  ▼•  Andenon,  902. 
Sl  Bbs  Gbota— DioLABATioNa  ov  AS  EHGiirnEB»  Madi  wmmr  ▲  Fiw 
MoMJUiTS  after  a  child  waa  killed  by  being  mn  orer  by  a  looomoHro  In 
hia  charge,  are  admiaaible  aa  part  of  the  rt§gmlm,  Hetmrnr.  Okkag§ 
etc  B^y  Co,,  09. 
^  Statutb  or  Frauds.  —  Parol  BviDnroi  is  AsnomtBLM  to  Protb  that  ▲ 
CoNVKTANOR  made  by  a  jadgment  debtor,  after  the  aalo  of  hia  property 
vnder  execution,  waa  for  the  pnrpoae  of  enabling  the  grantee  to  redeem 
it  from  each  aale,  and  that  the  latter  agreed  to  hold  the  premiaei^  to 
RMke  each  advanoea  aa  ahonld  be  required  to  pay  taxea  and  aMowment^ 
and  upon  the  aale  thereof  to  repay  snob  advancea  with  intereat^  and  pay 
the  reaidne  of  the  prooeeda  of  the  aale  to  the  jadgment  debtor.  Byef  ▼• 
Locke,  2\% 
IQi  Rroord  or  FlBOBATR  Saui — BviDRROR  TO  RzPLADi.  —  WhoN  tiiere  am 
•onflicting  deioriptiooa  of  tho  land  sold  in  a  probate  reoord,  or  a  latent 
ambignity  therein,  the  order  of  sale,  or  the  whole  or  any  part  of  the  rao» 
ord,  may  be  aided  by  reference  to  the  inTontory  of  the  eatate,  or  hj 
aztrinsie  evidence,  in  order  to  indentify  tho  land  adds  bat  in  the  ftb* 
■ence  of  snch  oonflioting  deeoriptimia  or  latent  ambignity*  other  land  than 
that  whioh  is  dearly  deacribed  in  each  record  cannot  bo  ingrafted 
therein  by  extrinaic  oTidencCb  for  tiie  pnrposo  of  showing  that  it  wis  fai 
fact  the  land  intended  to  bo  conveyed.    Mtfw  t.  BaO,  917. 

IL  OoKPABnoii  Of  HARDWRivDro  TO  Show  Mxraxb  ni  Dbbd.  —  Whffo 
tho  original  inventory  of  an  administrator  is  lost^  letters  written  hj  ikm 
man  who  wrote  it  are  not  admissible  to  show  an  alleged  mistake  in  tho 
administrator's  deed*  for  the  reason  that  thare  oan  bo  no  comparison  of 
the  handwriting.    CWBns  v.  BaU,  877. 

It.  Idhm  Sorakr.— The  words  "Burks'* and  ^Banka*  am  ndther  iitm 
§oman$  nor  the  same  name.  Pard  evidence  timt  land  oonveyed  as  being 
that  of  «*Burks*  was  in  fact  that  of  ''Banks* is  Inadmissible,  in  tlw 
absence  of  misdescription  or  latent  ambiguity.    CbttSM  v.  Batt^  877. 

lib  Btiorror  Pastrd  irto  Iriormatior,  Admissirilrt  or.— The  pasting  of 
a  portion  of  an  envelope  containing  libelous  matter  into  the  information 
doea  not  destroy  its  eharaoter  aa  origind  evidenoe  or  afleot  Its  admia* 
sibility.    Stale  v.  ilrmslroiv,  861. 

14b  Trlrphorr,  GORTRRRAnoRS  RT,  whcn  pertinont^  ars  admlssihie  In  •?!» 
deuce.    Miemmri  Pae.  Bty  Or.  v.  HeSdenhekner^  861. 

18b  AypRAL  —  Apmisbior  or  Immatrrial  BnoRROR— HoR-pmRjin>iciA& 
Brror.  —  Pcatd-card  notice  offering  a  reward*  and  giving  a  deecriptioa 
of  it  and  of  the  dleged  thief,  are  not  competent  ovidence  to  ahow  that 
search  was  made  for  the  accused,  and  that  he  fled  from  tho  atate,  b«8 
when  the  admission  of  such  evidence  is  not  prejndioial,  il  ii  not  gronni 
for  reversaL  i8laff  v.  Woodrtif,  28ft. 
▲n.  81^  &BP.,  Tob  XXVU.— IS 
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ML  DiOLARAnoini  <nr  Dmiasbd  Owvm  of  laa^  wmSm  wMk  in 
•ad  in  disparagamant  «f  his  title  thereto^  an  admunUa  in 
not  only  agftinst  him  and  thoaa  daimtng  mider  liiai,  but 
againal  ateangen.    MeLnd  r.  8wai»,  228. 

|7«  EaooKD  Dr  Asothbe  Sun;  to  which  def  endaat  was  naither  &  party 
in  which  he  waa  not  intereated,  giving  the  aamaa  ef 
memhera  of  a  firm,  ia  inadmiaaible  te  ahow  tiiat  plaintiff  ia  aot  a 
bar  of  that  firm,  aa  claimed  hj  defendant.    JftaNfri  Pima,  ^y  0§k  m^ 
Beidenhnmer,  861. 

••e  ArPMAh,  8;  ATTORNir  asb  Clodit,  S;  BouMDABiia^  %  6|  Braaijuas 
OoKPORATioNs,  1;  Damaqme,  %  8;  Dbxds,  2;  a^  8»  9;  Oim^  M  Hh» 
WAT8,  3;  HoinoiDi»  8;  Invaiitb;  Iirjuvonoxa,  4;  Insahv  PxnaoBi^  S-4s 
Inburangb,  18;  Irbigatioh  IhsTBioni  4;  Loml,  9;  Mauoious  Pinmia 
ounoH,  7,  10,  16,  17;  NsaoriABLB  JMaTBUwam,  8;  6^  8;  Nbw  Tbeai« 
1,  4k  6;  NuiSANO^  6;  PLKADiHOk  8|  Riniifcaani^  7,  8^  1S»  17-21;  te 
puonoH,  8;  Xanrin  vo  T»T  TmjBi  Xuii^  1-8^  4  7»  0|  Wjsb^ 
oouBiunb  6b  0|  Wimima. 

BZHOUTION. 

L  XxBHPnoHs—HaADOV  Family  ^DiTOBCBDHviBAHBc—'WlMrelmaband 
and  wife  are  divorced,  and  the  cnatody  of  their  minor  ehildrem  ia  given  ta 
her,  bat  he  contiauaa  to  f amiBh  meana  for  the  aapport  of  each  children 
he  is  the  head  of  a  family,  and  entitled  to  the  benefit  of  tiie  exemption 
lawa.    RoberU  v.  Jioudp,  426. 

%  XznoTEONa  ^  Rioht  ov,  whkh  SvrauoB  to  Judomxht.  ^  A  party  wh% 
aa  the  head  of  a  family,  is  entitled  to  claim  an  exemption  in  land  deas 
not  loee  his  rights  as  against  the  lien  of  a  jndgment  for  debt  rendand 
againat  him,  by  aabseqnantly  conveying  the  land  by  deed  of  gift,  when 
he  haa  never  parted  with  the  possession.  His  poaaeasion  ia  aoiBcient  ta 
maintain  hui  exemption  claim  aa  against  the  Han  of  the  Jndgmeatb  Fm^ 
dleUm  V.  Hooper f  2S^. 

&  BxxMPnova.—  Omkibub  Owvxd  «t  HonL-KHPSE,  and  nsed  by  Umin Ui 
basiness,  is  exempt  from  execntion,  under  aatatnte  exempting  *'  Uie 
aary  tools  and  iastmments  of  any  mechanic,  miner,  or  other  pemon, 
and  kept  for  the  parpoee  of  carrying  on  his  trade  er  bwrinHM,"  WhU  v. 
Crcmsi^,  820. 

4  XxBMmoirs.  — Lib&akt  ahd  IicniBxraiis  or  a  Pbofi88ioka&  ICax  an 
exempt  from  execution,  whether  he  is  the  head  of  a  ftunily  er  nolh  M> 
€rtt  V.  Moutfy,  426. 

6b  ExxMPTioiia.  —  MxRB  Poanasiov  or  Lavs  by  one  entitled  to  an  exenpi 
tion  right  therein  it  auflioient  to  auatain  the  exemption  aa  againat  dehl% 
Judgmenta,  or  other  inferior  liena.    PemUdon  v.  Hooper^  227. 

iL  SziounoH  IssoriD  undxb  Void  JTuDauRT  is  itself  absolutely  void,  and 
may  be  attacked  oollaterally  aa  well  as  directly,  and  its  enforoement 
may  be  restrained  by  injunction.    OUon  v.  NutumU^,  296. 

1^  XxnounoM  Issued  umdxr  Void  Judgmimt — Redilivbrt  Bobtd—  Brw^ 
WML — Ck>LLATBBAL  Attaok.  —  Where  a  Judgment  upon  whidi  an  exeea* 
tion  is  issued  and  levied  is  void,  the  par^  giving  a  redelivery  bond,  and 
thereby  obtaining  the  right  to  letain  possesdon  of  the  property  levied 
upon,  dose  not  thereby  estop  himself  from  afterwards  asserting^  ettber 
directly  or  oollaterally,  that  the  Judgment  and  execution  are  abeclutsly 
OUon  V.  liunmllift  296i 

See  SYIDXHOl^  9;  JusnoE  or  the  Fbacb;  Luuii,  L 
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mCUTORS  AHD  ADMINISTRATOR& 

aa  Oraht  or  AmmnnsATioK.  —When  the  kw  te  lone  ii 
the  timo  of  tha  daiith  of  an  intestote  does  Miflz  tho  tiaM  within  whioh 
ndmuiiatration  of  hit  ootale  most  be  eommenoedy  the  fmoM  that  admini^- 
tsniion  wm  granted  more  than  ten  years  after  hia  death  does  not  reader 
It  Toid.     Lyne  r.  8ai\ford,  85& 

ATX  ov  DsciAssD  Wins  Chabokabu  with  BxymMi  ov  ADMiNnnUf 
WION  THunoN  BT  HuBBANDi.  «>  A  hoebaad  who  adminiiters  npoa  Hm 
•etete  of  his  deoeeeed  wife  is  entitled  to  retain  therefrom  the  fnneral  and 
pKobate  expenses  paid  by  him,  together  with  a  reaeonaMe  oompenMtion 
for  his  serrioee  as  administrator,  MmUUm  t.  Smiti^  728. 
YmnoiAN's  Bill  iob  Wivb  not  CsABaBiBLB  aoaihst  hbb  ]brrAT&  —  A 
bill  for  sernoee  rendered  by  a  phyridan  to  a  married  woman  in  her  last 
■aoknees  is  the  personal  debt  of  her  hnsband,  and  where,  after  her  dealli* 
lin  administers  npon  her  estate,  he  is  not  entitled  to  ehaige  it  with  the 
amoont  of  saoh  bilL    MchHiUm  t.  SmUh^  728. 

L  Okatx-stobb  FBopxblt  Rioabdxd  as  Pabt  of  Fvbxbal  BzFiBsai, 
whbn.  —  A  grave-stone,  if  simple  and  inexpensive,  may  be  properly  re- 
garded as  part  of  the  fnneral  expenses^  when  the  estate  of  the  deseassd 
tfsolvsnl    Jfoiitoii  T.  ^mUA,  728. 

IL  Fbobasb  SiLfli  — iDOt  SoMAira.  — *«Forrii*  and  **Fbrris*  are  Htm 
9omam»t  and  a  probate  sale  of  land  belonging  to  the  aetata  of  Willis  A. 
Vbrrisb  bnt  originally  granted  to  Willis  A.  Forri%  will  oonvey  a  good 
tlila.    XfiM  T.  Sa^fard,  852. 

••  AminiiBnuxoR'i  Salb  mot  JunifiiAL  8al&  —An  administratoriB  sale  is 
not  a  jndieial  salo  ander  the  Bhods  IsUnd  statates^  McCMmem  r* 
Wkalm^  788. 

T*  Fbobatb  Saub- Laud  Cirtifioatb.  —Where  a  lead  eertifioate  granted 
to  a  pereon  by  speeial  statate  is  ordered  sold  by  tiie  probate  ooort  afler 
his  death  in  payment  of  his  debts,  the  pnrehaeer  aoqaires  a  good  till% 
eopeoially  if  tiie  oertificate  issaee  before  the  ssle.    Lgm  r.  8a$^ord^  8iS* 

iL  Pbobatb  Salbs — Lahp  CsBTificiAtB.  —  A  land  eertifioate  granted  by  spe. 
eial  statate  to  the  heirs  of  a  person  named,  in  oonaideration  of  hb  right 
to  reoeiTe  it  personally,  is  not  a  gift  to  the  heirs  of  the  person  named, 
bat  it  forms  part  of  the  assets  of  his  estate  after  his  death,  and  dariag 
admioistration  thereon  is  snbjeot  to  salo  fof  the  payment  of  his  debtSi 
XfiM  ▼.  Sanford^  862. 
%  Pbobatb  Salb  —  Collatbbal  Attack.  —  Objeetions  that  the  order  for  a 
probate  sale  was  obtained,  and  the  sale  made  without  the  neoesmry  no- 
tioe^  oannot  be  arged  whea  the  sale  Is  eoUaterally  attaeked.  Ifne  t« 
Sa^ord,  852. 

10,  Pbobatb  Salbs — Ck>LLATBBAL  Aitaox.  —  The  abeenee  of  an  ezhilnt  aa* 
der  oath  showing  the  oondition  of  the  estate,  and  what  debts  hare  been 
allowed  at  the  time  application  is  made  by  an  administrator  for  an  order 
to  sell  land,  will  not  vitiate  a  sale  made  therennder,  upon  ooUateral  al- 
tuck.    Lpne  ▼•  Sa^ford^  852. 

11.  Pbobatb  Salbs  —  Ck>LLATBBAL  Attack.  —  Fraad  in  proonring  an  order 
for  a  probate  sale,  and  in  the  sale  thereunder,  is  available  when  the  sale 
is  directly  attacked,  bat  oannot  be  urged  when  it  is  collaterally  assailed. 
Ifne  ▼•  ff afford,  882. 

Mi  Pbobatb  Salbs  —  Oollatbbal  Attack.  —  Where  an  application  by  aa 
administrator  to  sell  land  shows  that  the  estate  is  indebted,  and  asks  fof 
an  order  to  sell  for  the  purpoee  of  paying  debts,  the  objection  that  the 
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■PpltMllMi  dbfllfliti  BO  4MH0  ffw  ttdlBbillrttlloQ 

Ub  FBomn  6iAUi«-"O0uLAiinuub  AxiaioK'— Auiovavob  ov 

order  of  iaIo  gnatod  on  lyplfcrntion  of  aa  adminiitratar  to  ooU  load  fao 
the  payinont  of  o  apeoiflod  debt  unoonti  to  oa  aQowiaoo  of  oooli  M^ 
and  tho  ido  oMtool  bo  oollatenaiy  otteokod  on  tho  grovad  Hwtile^ 
oorrod  before  aooh  oloim  wia  preoeoted  or  allowod.  Xfno  v.  Sm^fir^ 
S5S. 

14  Lmr  our  Wm'i Brase worn IbLtaamm oo  AmawimAiiov  Jbaomanm 
Squitt,  WHur.  —Where  o  hnebeod  who^  as  adminietrator  of  ihm 
of  hie  deoeaaed  wlfe^  haa  tho  right  to  retaia  out  of  hor  oelato  tho 
aeoeeaary  to  felmbmo  him  for  the  faneral  aad  probate  osponoee  paid  bf 
him*  and  to  oompoaiate  Idmeell  lor  hk  awrioea  ao  admiaiatoatoi^  dla 
bofofo  eettUag  hia  aeoooat  with  tho  probate  ooorl^  Ua  admiaisfcntar  BBVb 
by  bill  in  eqaity  againat  lior  admio]atrator»  oetablieh  a  liea  oa  h«  or 
tato  for  eaoh  oxpoaaee  aad  oomponeatioo;  aad  aaoh  aait  ia  aot  baned 
by  tho  delay  of  tho  haabaad  lor  nore  thaa  tvo  yean  after  tto  deelhet 
hie  wile  to  Madar  hie  aoeoaat  aa  adminiatrator,  aor  by  tiia  oodarin  of 
hie  admiaiatrator  to  ha?o  Ua  faiteetate'a  aoeoaat  aattiod  la  tto  pMati 
oaart  bofefo  iUng  hie  biU  hi  oqaity.    Jfoiitoa  t.  AaUft*  7S8L 

ABAxmmMTi  AflsoMHiTi  IhBiM^  7|  I>i?BHy^  8^  9;  Rwmmmm^  %9^yk 
111  Wtummmn  ComrmrAKom,  S|  PAmnuniip,  9|  Tiiimh  1%  Wwh 

t. 

KCBBIPnONa 
■aa  bMonow,  1-i;  HoicmiAB^  i| 

KXPSRT& 
See  Wmraam^  iw 


RLONT. 
OonBAOs^iw 


nOHTING. 
Soelvnnuvo^  liw 

fIinDnfQ& 
TftiAuiL 


FIRBI. 
Sao  !■■!■>■■%  3b  0|  KAiLMAa^  It-fl. 

ffLOWAGHL 
■at  BovvBABm^  L 

FOBOERT. 
■aa  Basn  ava  BAimro,  s-7i  QftiOB  urn  Ommam^  I*  4 

VOBKIOAHOH. 
See  SLAvnao^  L 
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f&Aua 

ASP  ADimiBnuxoBa,  11|  Jin>0]uura%  6^  14;  Labosmt;  Mobs* 
t;  KiQonABLi  Iiraniuiainn^  S;  Paeut  avd  Chilo^  1;  Pabtvu^ 
;  1,  4|  Tkul,  S|  Usumr. 

FRAUDUUENT  OONVBTAKOBa. 

WW  DmraoM  xir  BxKnrnov  ov  PBomn  lo  TnTATcm  Uf- 

AOAXHBV  Obahtob's  Cbuirobs.  ^  WImn  A  tesUior,  After  mAking  a 

of  Uady  wiAhing  to  oompoosAte  the  deviaea's  wife  for  toking  oAre  of 

Uni  in  hk  lAii  dcknew^  oxAete  from  ilie  deriaea  a  promise  to  oonvey  the 

bad  to  tho  wife,  Af tor  tiie  teetAtor's  doAth,  a  eooTO jA&oe  mAde  In 

itifltt  of  Mwh  pionuM  will  bo  npiield  ia  •qxdij  AgAinil  Iho  orodltore 

•C  tko  doTiMA.    Oarwer  t.  Todd^  460. 

it  QbastBi  Mokioaob  to  Sbouab  Fdtvbb  Lmal  Sibvioib.— a  ohAttel 

■Bortn^o  ozooated  by  An  iasolTent  debtor,  tnuicferring  or  oonreying  his 

f  mwity  to  AB  Atteroey,  or  to  eomo  one  for  the  benefit  of  the  Attorn^, 

ior  fntofo  legal  •wrieei  to  bo  randacod  in  whAtarar  litigAtion  the  debtor 

■Mght  thafanf  tar  bo  angaged,  ia  frandnlent  And  vaid  aa  to  the  dabtar^a 

«vaditor%  and  tta  azaaatioa  ia  ground  for  tha  iaanoBoa  of  AttAahmante 

BHAtnat  bim.    SheUdbarger  t.  MoUin,  308. 

1^  Womrt  wixA  Bar  Aid  ram  Bun  ov  ah  AmmnvnuTOB  to  aat  aaida  a 

ouiwoyaBoa  pnrporting  to  be  made  by  hia  tntaatata,  bnt  not  daliTarad  in 

kk  BfotiBM^  baaAoaa  a«ob  oonTayanaa  intarpoaaa  no  abatada  to  tha  oner- 

•ioB  of  tho  fighte  al  tiM  araditon  of  tha  daoadant^  nor  ia  it  any  dovd 

mgtm  any  fl|^t  ar  intaraat  whioh  anoh  oreditora  hAva.    Sommrn  ▼.  Blmm^ 

GAMING. 

1. 


GIFTS. 

L  Wma  OoBBffxnrfBi.— Tho  owner  of  paraooal  moyaity,  in  ardar  la 
Biako  ATolnntary  diapoiiiion  of  it»  may,  by  a  proper  tranafer  of  the  tftK 
Make  A  gift  of  it  direatly  to  the  donee^  or  he  nuty  in^reaa  npon  it  a  tmat 
for  thabanaftt  of  tha  donaai  but  whether  a  gift  or  a  tmat  ia  intended,  if 
tha  traaaaotion  atOl  lamaina  imparfeet  and  azeentory,  aqni^  will  not  aid 
in  ite  anforaamant.    Jbfole  ^^tnM,  641. 

A  Wbas  OoBnxnmiL— Nothing  cnn  take  efleot  aa  an  aaaignmant  ar 
gift  whioh  doea  not  niAnifeat  an  intention  te  ralinqniah  the  right  of 
damininin  an  ano  hnnd  And  to  ereate  it  on  the  other.  If  anoh  intantfen 
A  want  of  aooaidarAtioB  ia  ImmAtartal;  bnt  if  it  doea  not  eziat,  tha 
lanolAgilt^bntniaralyAeontrAet.    Atale  </ AnM,  641. 

&  PlfOBHBPlXBPBTMAPBBrPABBIITTOBHIS  OHILPBBB  TbBATBP  AS  Gi1I% 

BOV  A»TAV€aii>Bi%  WKBB.  ^  Where  A  f Athar  makea  a  dapoait  in  a 
nniaga  bonk  ia  tiia  nania  of  eaeh  of  three  of  hla  aiz  ohildren,  himaalf  aa 
kiiatei^  drawB  ao  part  of  tho  prinoipal  or  intaraat  of  anoh  depoaltib  ro* 
tidaa  tha  dapoait-booka  nnta  hia  death,  teUa  eaeh  of  hia  aald  ahfldiaa 
that  tho  aonay  ahall  be  thaira  at  hia  death.  And  mnkea  no  eharga  aat 
laai  aar  daliTOiry  ia  the  preaenoa  of  witneaaea,  aa  required  by 
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•Mnts  to  erldeiiM  hi  «d?a&oeiiMiit,  iaeh  dopoiiti  ar*  io  b»  w^^jtrdmi  m 
gifliK  and  aol  m  adTanoemoiiti,  and  aaoh  of  nid  «Uldi«B  i%  an  Iha  ib- 
tlMT^a  death,  antittad  to  raoaiya  tha  dapoait  iiiada  in  hw  naa%  aad  la 
Md  it  aa  Ilia  awn  withoat  aoooanting  for  it  to  tba  aatetau  And  whan 
tiM  iiltliar  alao  Bakaa  o  lika  dapoait  in  0  aimiUr  inaanor  for  nnothar  of  Ui 
•rid  ahfldna,  and  aftarwards  withdraw!  it  with  tha  intoraat  thoraon, 
and  faiTaali  ttia  aama  in  hia  individnal  nama^  anoh  ofaild  will  ba  antitiaA 
la  tha  monay  dapoaitad  for  luni,  with  tha  intareat  iriiioih  hna 
thaiaon,  both  nndar  tha  original  and  Utar  form  of  dapoait^  lor  tha 
in  hit  Cavor  having  boon  onoa  oomplately  oonstitiitod,  tiio  tnatoo  had 
powar  to  roToka  it.    Atkhmm,  PeUthner,  74f» 

4  FoflBnnoK  of  lain^  IxmamofB  of  Pabtt  ni  Purriao  Avomni  n;  ] 
rem  Jm  va  —  Whathar  a  daoaaaad  Catbar  plaead  hii  oon  in 
of  bnd  forthaaoloparpoaa  of  parmitting  him  to  aajoy  tiio  ranta 
ptodti,  ar  in  poraoanoa  of  a  praWooa  gift  theraof  to  him,  ia  nqnaatioB  a( 
iatantioD,  to  ba  infarrad  from  tha  ralationa  of  tha  partioi^  tiiair  oondiir* 
and  daolarations,  and  all  tiia  faots  and  oironraatanaaa  in  oridatteo  in  tta 
oaaab    l)fkr  ▼•  H^O,  SI7« 

i^  That  wn  Qwr  otTinilaoom  ot  Paamrrr  liaglftof  ihm  piupaitjitwil 
li  trao  onlj  whoa  thara  ii  no  liflut  of  tima  nttaohad  to  tho  gifk    MmUr 

iL  A  Gift  of  Ikoomi^  Vollowbd  bt  tkb  Oift  am  of  no  Omnn  oir  tbm 
HiFFXirnra  ov  ▲  OD«iiiroBror»  ar  on  tha  daath  of  a  banafleiarj,  by 
naoaaiary  oonatmotion»  without  azpraaa  worda,  is  a  gift  of  Iha  incoaw 
lor  tha  iatarmadiata  pariod  only.    MaUer  ^  MA.  MO. 

••a  JteFim^  %  4|  Iijuutimi,  2;  Lmaodh^  9^  4;  SraTuni^  7|  Ikm^  \ 

is;  11 

ORAlfTSL 
8aa  PuTAn  Wat%  1,  & 

OI^ARANTT. 
■aa  Ovmjjsn.  9;  Omen  and  Ontssat^  2. 

HABSA8  OORPU& 
Saa  CoHBTXTUTioiia^  1;  OovmcFi;  1,  IL 

HSAD  OF  FABIILT. 
8aa  Bziounov,  1,  fl;  4 

HIQHWAT& 

!•  MinnaiPALOoKroKAXioir-— STRisTR.---AMna  ABfrrnoifWitliaoowaw- 
ihip  in  tiia  bad  of  tha  ntraat^  ia  antitlod  to  protaotion  against  intarfaranoa 
with  oartain  aaaamantt  in  the  atraat.  They  oonatitata  proper^  of  wid^ 
ha  oannot  bo  daprirad  withoat  oompanaation.  0%  ^  Btigal^  ▼•  AtriC 
o02> 

%  MuNiaiFAii  ODBPOBATioir  —  STSBRa.  —  ABUTTDro  LAJOMiwBn  Who 
OwH8  TBOI  Fn  OF  A  Strxr  in  front  of  hia  pramtaai,  anbjaot  to  an  aaaenant 
tharain  aa  a  pnblie  highway,  has  a  right  to  defend  against  and  anjoin 
tha  naa  of  tha  street  for  purposes  inconsistent  with  those  vaaa  to  whieh 
should  be^  or  ordinarily  have  been,  snbjeoted,  unless  jnat  asai- 
ia  made;  and  if  the  mnnioipality  ia  anthoriaad  to  i'^rtitiH 
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psooMJdingi  to  aoqoira  the  fee  on  taeh  itrseli^  H  mntt  'pay  sabsta&tUl 
to  bo  MQortainad  by  meoraring  the  eifeot  apon  the  vmliie  of 
proper^  foraltiDg  from  depririog  the  owner  of  the  fee  of  itm 
te.    Off  qf  B^fah  r.  Fratt,  692. 
innozPAL  OoBVOBATioHi  —  Vaoatioh  ov  Strbbt  —  Damaois  —  Pbb* 
.  — Where  a  oity,  ponessing  the  power,  raeatee  one  of  its  street^ 
abutting  owners  are  ontiUed  to  damages  for  the  injury  sustained 
ttiavsbyi  and  if  one  of  them  sustains  special  injury  in  excess  of  thaA 
Muflbrsd  by  the  oommunity  at  large,  he  is  entitled  to  damages  thorofoti 
hn%  it  will  bo  presumed,  in  the  abeonoe  of  oTidenoo  to  the  oontrary,  tha* 
tlitt  damges  tendered  by  the  mty  are  adequate  for  that  purpose.    Lkti^ 
ma^  ▼•  OmahoL^  41ft. 
liiATwn.nT  <nr  Lahd-owvii  Wbo  Aiasbs  Obadb  ov  Hxohwat.  — 
▲  lniid-awner»  whe^  by  permission  of  a  turnpike  oompany,  alters  tiM 
ipmde  of  a  pnblio  highway  on  his  land,  assumes  the  duty  and  obligatiom 
of  anbh  oompany  to  make  the  altered  road  suitable  and  safe  for  pnbUt 
tmToL     Hontidt  t.  DmnkU,  686w 
»  JjiAMiUTT  ov  LAin>-ow]rsB    lOB   LfjuBT    Oaubbd  bt    Fbiobtivi* 
Hamw   OH    Hiqhwat.  —  An   adjoining   land-owner    who    '"^'"t^tnt 
•a  nnfenoed  pond  fifteen  feet  from  the  edge  of  a  publio  highway  and 
%w«nty-seren  foot  from  the  trareled  part  of  the  road,  which  is  suitable 
for  traTol,  is  not  liable  to  a  traveler  whoee  horsey  becoming  frightened 
Ikoni  some  unknown  oause  not  attributable  to  the  road  or  the  pond, 
laaToe  the  road  and  carries  his  owner  into  snoh  pond,  where  he  receives 
tiM  injury  complained  of.    HontUk  t.  DunkU,  686. 
k  liiABiLiTr  foa    IxjVBT  Oausbd    bt   Fbiohtjinkd  HoBSBi  —  Town- 
ship officers  or  others  whose  duty  it  is  to  keep  a  public  highway 
•nfe  and  suitable  for  traTel  are  only  bound  to  anticipate  the  ordinary 
needs  of  traTol  conducted  in  the  ordinary  manner,  and  they  are  not 
bound  to  anticipate  the  danger  to  which  the  frightened  horse  of  a  trav^ 
•lor  may  expose  him.    HortUA  t.  Duntie^  685. 

See  iBJUBonovfly  1;  Inhkbbfbbs,  2;  NBOLioBMai^  ft. 

HOMBSTBAD. 

L  HoHMTBAB  OB  Labb  Hbu>  unbsb  Coktbaot  TO  PuRGHASB.  —  One  who 
kolds  the  equitable  title  to  land,  under  a  contract  for  the  purchase  thereof, 
amy  impress  it  with  a  homestead  lien  the  same  as  if  he  held  the  estate  in 
iee»  except  that  it  is  subject  to  the  claim  of  the  vendor  for  the  unpaid 
puchase-money;  and  if  such  vendee  afterwards  acquires  the  estate  in 
Iscb  under  the  terms  of  the  contract,  the  homestead  claim  will  attach 
thereto^  and  be  superior  to  any  claim  to  the  land  which  accrued  after  tho 
declaration  of  homestead  was  filed  for  record.    Alexander  v.  Jadtton,  168, 

%  HomBtBAD    UBDBB  Ck>NTBACT  OV  PUBOHASB  —  LlABILITT  OV,    VOB  Pv»* 
0BA8I-M02IBT— PURGHAaBB  FROM  HuSBAND  TaKRS  SfJBJBCr  TO  —  SvbBO- 

OATIOB— FoBFXiTURB  OV  OoNTRAOT.  —  Where  a  wife  files  a  declaration  of 
homeetead  on  oommunity  property  held  by  her  husband  under  a  contract 
of  pnrohase,  he  holds  as  her  trustee  to  perfect  the  titles  and  a  purchaser 
from  him  alone^  with  notice  of  the  homestead  claim,  holds  subject  to  tho 
homsotead.  After  such  purchaser  has  received,  a  conveyance  from  tho 
original  vendor,  he  is  subrogated  to  his  rights  under  the  contract  so  as 
to  be  entitled  to  receive  the  amount  of  purchase-money  paid  by  him  be- 
fore he  can  be  compelled  to  convey  to  the  wife  of  his  vendor;  but  befort 
he  can  put  her  in  default  for  the  non-payment  of  such  parohaso-monoy^ 
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he  must  make  a  Aemuid  «pmi  htr  tlierefcr,  wmA  noltff  Imt  of  Hi 
Hon  to  the  property,  and  of  hie  iatentioa  to  olaioi  a  furfeitoge  ate  I 
original  oontraot;  and  a  mere  demand  by  hioi  for  thm  ponaniaa  of  I 
premises  will  not  put  her  in  tuoh  defaalt^    Akwmiderr.  Jadttm^  IS. 

i.  H0UK8TBAD  UNDBB  BQUTTABUi  TlWJ  ^  PotiOII AWB  VBOII  Hi 

Noncni  Takh  SuBJBor  to.  — Where  a  wife  files  a  deolaiatum  of 
etead  npon  land  held  aa  oommnnity  property  by  bar  huebaad 
oontraot  of  pnrohasOy  he  oannot^  by  any  aot  in  whioh  aba  doaa  Bed 
transfer  enoh  oontraot  ao  as  to  defeat  the  homestead  olaim.  The 
band  holds  snch  oontraot  in  trust  for  the  oommnnity,  for  the  porpasi  of 
perfecting  the  title;  and  if  he  transfers  it  to  a  pnrehaasr  with  notiee  of 
the  homestead  claim,  the  Utter  will  take  it  snbjeot  tberetof  and  if  ha 
obtains  a  conToyanoe  in  fee  from  the  original  TondoTt  ba  holda  the  Isaii 
snbjeot  to  the  daim  of  homestead  by  his  Tondor's  wife,  ijftwwiiffr  t. 
Jackaon,  168. 

4  To  What  Titu  ob  Ihtbrb8T  wnj.  Attaoh.  —Whatever  the 
of  the  title  or  interest  in  the  land  held  at  the  time  of  filing  a 
of  homestead  thereon,  the  homestead  right  will  attaoh  to  sneh  titla  or  i^ 
terest,  and  whatever  may  inore  to  or  grow  ont  of  thai  title  will  bo  » 
pressed  with  sooh  right  equally  with  tiio  original  Utim,  Aieeamiet  t. 
Jadtaon,  168* 

%^  TaAon  OF  Laud  Wbxor  OoBimu  —  A  bonMstead  mas*  ooosisi  a(  oae 
body  of  land,  aad  where  the  oUimant  owns  two  traets  witiun  tha 
stead  limit»  bnt  which  tonoh  only  at  a  oommon  oomer,  ha  oaonaft 
them  both  as  exempt,  and  is  entitled  to  a  homestead  ooIjIb 
whioh  be  resides,    Lhm  Caitni§  Bank  ▼.  HapUMf  SO8I 

See  DuDa»  10;  Drnwum^  7« 

HOMIdDB. 

L  Buionvi,  Ohb  Wbo  KxLLi  Ahqthxr  01  ArmiRnM  10  Oohhi^  Oonar 
09  MuRDBB.  — Where  saioide  is  treated  as  a  felony«  one  who^  ia 
ing  to  commit  suicide,  anintentionally  kills  aaathsr  is  gaillj  af 
8tat$  T.  Levftlle^  790. 

&  Pbotooatiov  bt  Worm  orlt  bos  Sovfioibbt  10  Rbduob  Cham 
MuRDBB  to  Makbi^uqbtbb.  —  Whoro  a  homioide  is  oomndtfeed 
deadly  weapon,  provocation  by  words  only,  no  matter  how  opprohrioa% 
is  not  sniBoient  to  rednee  the  crime  from  mnrder  to  manslaaghtar.  Asli 
T.  ZeseOs,  790. 

%  MaLIOB  iNtBRRBD  IBOM  USB  OV  DBADLT  WbaPOB.  —  IfaUoS  OMIJ  bo  i^ 

ferred  from  the  nse  of  a  deadly  weapon,  causing  deatht  anises  rabattsd  ly 
other  testimony.    8iai$  t.  LeveUe,  799. 
4  Mauob  Impubd  without  Rbvsrkbob  to  What  was  PAnnea 
obbr's  Mins^  WHBzr.^If  the  act  which  prodnoed  death  ba 
with  such  cironmstances  as  indicate  a  wicked,  depraved,  aad 
spirit,  the  law  will  imply  malice^  without  referenee  to  iriiat 
in  tha  prisoner's  mind  at  tha  tima    8taU  v.  LnetU,  799L 

H0TEL8L 
Sea  Ibnkbbfbbs,  ti 

HUSBAND  AND  WIF& 

!•  HUBBAHD  HAT  SbOOBB  DBBT  DuB  TO  HIS  WlIB  BT  OOBTBTlBa 

brtt  to  Hbr,  whbv.  —  Where  a  hnsband,  indebted  to  his  wife  for  ad* 
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▼anoet  made  by  htr  to  eiuble  him  to  ImlM  vpon  toli  owned  by  bla,  in 

fnlfilluMiit  of  »  prior  pfomiM,  nuUies  to  hor  a  dood  of  tho  pn^or^  Jwl 

before  »  Jvdgmont  is  ontMod  agoiml  him  by  Miotlitr  oroditoTt  ottadi^f 

«poa  an  oqnal  footing  with  hor,  for  n  debt  inonrrod  by  him  bofofo  ho 

aoqoired  title  to  tho  loK  the  wife  reoaiving  the  deed  without  any  derign 

to  defraad  others  by  the  form  of  the  oonTeyanoe^  enoh  deed  will  not  bo 

»roided  at  the  enit  of  indi  ereditor»  bat  will  be  enetained  as  a  aeoority 

for  the  amoant  for  whieh  the  grantor  waa  indebted  to  the  grantee.    Broek 

▼•  Ifmdmm  Oounig  If  at  Bank,  461. 

IIabucd  Woman  is  PnasoNALLT  Liabls  om  ▲  Nora  signed  by  her  and 

hor  hnsband,  and  by  her  delirered  to  him  with  anthority  to  negotiate  Ik 

JTeCfOfi  r.  McDonald,  71. 

IjiaBiLirr  ov  Wnrn  ron  Tobt.  — A  wife  is  liable  for  wrongfally  soi^g 

out  a  writ  of  seqaestratioQ  jointly  with  her  husband,  nnleas  she  aots  nn* 

der  his  ooercion.    Oraw/ord  r.  DoggeU,  869» 

BBHsnoiiii  Afl800L4TiOM8,  3;  Dbkdb,  10;  BzsoirnoH%  1;  Kmuu'Wl 
An»  AmnMnrRATOBs,  %  Z,  14;  Hombsvbas^  2,  8;  HABBiAaa  avp  Di* 
^OMB}  Fabuit  avd  OmiJ^  2;  Railbqaim^  14|  Tbu8i%  lH 

IDBlf  SONAKa 
1 1S|  Suuusou  AVD  AincxaiRBAsoB^  i|  Inmnanb  % 

IMP08T8L 
See  OoBvoBATioa%  7« 

XNOOMX. 
8eeOiR%6^6L 

mPVFEllDSNT  OONTRAOTOIL 
See  IfAflm  am»  Sbbtabt,  1-i;  liafL»o>aM^  •l41« 

INDKX. 
flee  DBUM^a 

IRDiarUBNX 
1»  Ommrift  Law— VnifioAfioir  to  IvioBMATnnr  vrov  bowuMni  gam 
'BMLOOf  Suvfiflimnr.'— The  Terifioation  to  an  infonnatioB  ehaiging  n 
srisunal  libel  is  snffloient  where  the  f aots  are  stated  to  be  trao  ta  the 
affiant's  best  knowledge  and  belielL  8ial$  t*  Amukimff,  Ml. 
%  Inm  SoHABi^  **OAirA]u'*A]ip**KBiiXBDT*ABii^  WBBH.  —  Indesorlbing 
other  than  the  aeonssd  in  an  indietment  for  lBroeny»  esrtainty  to 
intent  Is  all  that  is  neoessary.  And  wher%  in  sneh  an  Indiot* 
Bsnt^  the  name  of  the  owner  of  the  stdea  goods  is  laid  as  Ouiada  Mo* 
Oatohen  instead  of  Kennedy  MoOntohen,  and  the  defendant  is  not  thereby 
Buded  in  preparing  his  defense^  the  ▼arlanoe  is  not  fatal.  Osnadn  and 
Ksaaedy  bemg  idem  smmiml    State  t.  WhUe,  78S. 

See  SiMiOfioBi  Slahdbb  1i  TBLMBAna^  1,  & 

IHFANT8L 

1.  Vbsimbms  <nr  Ibiamv— Oapaoitt  aha  DncnuRnnr.  —.The  msasws  of 
tke  lesponsibiUty  of  a  ehild  for  negligenoe  is  his  oapaoily  tnsst  and  appre- 
«ste danger,  and  intheabeenoe  of  dear  eridenoe  of  niaok  of  M^  he  will  bo 
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held  to  raoh  maatonr*  of  dlaerstliMl  aif  fa  wnA  Is  fknm  «f  Ub 
«aEp«rioiiot.    Snob  bmmom  Makes  ao  sadden  lesf  aft  tfas  sfs  «f  iwirtaes, 
bat  Tirfas  with  esoh  addilioBsl  fsar,  sad  ths  inefssss  of 
fa  grsdosL    KtUerw.  SckmeMk,  688L 
ti  Hmuosmoi  <nr  Inriav— PBanjHPinnr.  —The  age  of  fomtecB 

dmply  the  ooiiTeiiieat  pqini  st  whieh  the  law  ehanges  the  presnraptiea  e( 
eapaeity  to  SToid  daoger*  and  pafa  upon  an  infant  the  liordea  of 
hie  personal  want  of  Intelligenoe^  pmdenee^  foresie^t^  or  strength  nssil  ia 
tboss  of  that  age^  to  ezonse  hu  negligeneOi    Kdkkr  ▼•  Sekmimi^  eSk 

Bee  Oo-mr AHor«  S;  Tbiak^  H 

INFORMATIOll. 
8so  OnmaoTt  h  lfu>— u%  IS;  Ispicnisirii  Lmi^  6^  7|  Plbahdn^  L 

INniATIOH. 
flssBmncBAL  AmocffATioa^  1|  iMgnuvoi^  14^ 

INJUNOnOKa 
L  Iwinioiicni   iAAnrar  TKasAxuiaD  TansFASS^  wbbh  OBA]mDi.~Ak 

thongh,  in  oaae  of  threatened  trespasses^  oonrfes  ol  equity  generally  ksm 
the  suffering  party  to  his  remedy  at  law,  yet  when  each  party  fa  in  pss- 
Bsssion,  and  the  trespass,  if  permitted,  will  resalt  in  irreparable  injory, 
or  tend  to  the  destmction  of  the  estate,  the  ooorts  will  interpose  hy  ia- 
Janotion.  Where,  therefore,  a  bill  ayers  that  at  the  time  of  ita  filing  the 
defendanfa  are  purposing,  not  only  to  remove  a  building  from  a  lot  b^ 
longing  to  the  eomplainants,  thus  destroying  a  portion  of  thoir  estate^ 
bot  also  to  grade  the  lot,  thus  obliterating  ifa  boundaries,  and  throwing 
it  open  to  use  as  a  part  of  the  highway,  so  that  the  oomplainants,,m 
order  to  reaoh  a  oomplete  remedy,  may  not  only  haTO  to  proeeonte  lbs 
defendants  for  their  damages,  but  also  to  establish  their  right  aa  agaiaat 
the  publio^  such  bill  statss  a  case  that  falfa  within  the  olaaa  of  oases  fa 
which  threatened  treapssies  are  enjoinedi  Lewk  t.  N<nik  KJMgtUwat 
7S4. 

1.  JuDOMaHTS — Sun  to  BiiJOtir,  —In  an  aotion  to  enjoin  a  Judgment  upon 
the  ground  that  it  was  rendered  through  a  brsaob  of  duty  by  an  attoiw 
nay,  and  that  the  pfalntiff  has  a  full  and  oomplete  defense^  the  fsots 
oonititnting  sudh  defense  must  be  pleaded,  and  must  be  snffioient  ta 
show  that  the  judgment  fa  unjust    Hartford  sfc.  Amu  Co.  ▼.  Jfcyer,  SSL 

t.  JuDOMVMTB  —  iNJiTNonoN  AOAiim.  —  A  judgment  will  not  be  enjoined 
unless  it  appears  to  be  inequitable  as  between  the  parties,  no  matter  bow 
irregular  were  the  proceedings  nnder  which  it  was  rendered,  ffar^fkri 
0k.  fns,  Oo.  r,  Me^er^  884. 

i.  J0DOMKHT  SATnVRD  OV  RlOOSS,  tSALB  IHIDBB,  SlT/OIHBD  WHBH.  — WbSM 

money  fa  lent  upon  land,  and  a  mortgage  given  to  seoare  its  payment 
after  a  satisfaction  of  a  prior  judgment  against  the  owner  of  the  land  fa 
made  upon  the  face  of  the  record,  and  a  party  purchases  for  Taluo  at  a 
sale  of  the  land  nnder  the  foreclosure  of  the  mortgage^  without  notice 
that  the  entry  of  the  satfafaction  was  made  without  authority,  after 
which  the  jndgment  creditor,  on  notice  to  the  judgment  debtor  only,  has 
such  entry  of  satisfaction  vacated,  issues  execution,  makes  a  levy,  and 
advertises  the  land  for  sale  thereunder,  such  purchaser  may  invoke  the 
aid  of  a  court  of  eqaity  to  enjoin  the  sale  under  the  judgment,  althougb 
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•oHiisIaii  betwteii  lh#  partiet  to  the  jvdgmeiit  !■  ihowii.     Whut^  r. 
812. 
I>oiMo»  Psin>sirra  Ln^  Aon  Souoar  to  bb  Bmjoikbd  hot  Gboubd  boa 
DmMiJWTWO  iHJUHonoB  Bill.  —  A  defendant  in  an  injunotion  bill  can- 
not oust  the  ooart  of  its  jomdiction  by  oommitting,  ^ndeniU  UU,  the  very 
acts  to  prerent  which  the  rait  was  began.    And  where  a  defendant  in 
aaoh  a  rait  eete  forth  in  his  answer  that  he  has,  pendeitie  Hie,  performed 
the  aols  aonght  to  be  enjoined,  and  avert  that  the  oomplainant's  remedy 
at  law  ifl  oomplete^  the  ooort  will  not,  on  hia  motion,  diamisa  the  ImU» 
Imt  will  retain  it  for  the  pnipoee  of  affording  relief  to  the  oomplainant 
\j  determining  the  amount  of  compensation  to  be  awarded  to  him,  al« 
tho«i^  the  natare  and  measure  of  raoh  compensation  are  precisely  the 
mme  aa  he  would  otherwise  recover  as  damages  in  an  aotion  at  law.  And 
If  it  bo  necessary  for  the  oomplainant  to  amend  hia  bill,  he  ahonld  bo 
allowed  to  do  so.    Lemi$  v.  North  KingtUm^  724. 

CknrB5AMTB^  1;  Dbbtob  and  CaiDiTOB,  3s  Equity,  2|  Kxboutioh,  6| 
HiOHWATa^  2;  Ihtkrstatb  Commbrob^  1;  Ibrioatiok  Dibtbtotb,  18; 
Judombht,  1;  JuancB  ov  thb  Pbao%  1;  MuMioirAL  Oortobatiob^ 
12t  Nui8Aiio%  8;  RAiLBOAsa,  1;  Tbadb-marbb^  i. 

INNKEBPEBa 

1.  Ah  Ihh  is  a  house  which  is  held  ont  to  the  pnblie  aa  a  place  where  all 
transient  persons  who  come  will  be  received  and  entertained  as  gaests  for 
compensation.    The  fact  that  the  hoase  is  open  for  the  pnblie,  that  thooe 
who  patroniie  it  come  to  it  npon  an  invitation  which  is  extended  to  the 
ganeral  public,  and  without  any  previous  daim  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  nuurks  the  main  distinotioa 
between  an  inn  and  a  boarding-house.    Faff  v.  Paeijie  Imp,  Co.,  198. 
fL  Ah  LfN  18  NOT  THB  Lbbs  Onb  because  in  some  respects  it  is  conducted  dif« 
ferently  or  has  more  attractions  than  other  public  hotels^  so  long  as  it  la 
held  out  to  the  public  as  a  place  for  the  entertaiBment  of  transient  par* 
ions  who  have  occasion  to  patronise  itt    Hence  a  house  having  the  other 
ebaraoteristios  of  an  inn  is  not  converted  into  a  mere  boarding-house  by 
the  fact  that  it  is  not  situate  upon  a  public  highway,  and  that  the  grounds 
upon  which  it  stands  are  indoeed,  and  the  gates  looked  at  nightt    Fa§  r. 
PadJU  Imp.  Oo.^  19& 
%  iHBKEBFBBa  ABB  LiABLB  for  a  loss  resulting  from  an  accidental  flre^  un- 
less it  was  started  by  lightning,  or  some  raperhuman  agency.  Fa^  v.  Pom 
eyu  Imp,  Oo.,  198. 
4.  Ibhkebfbb  d  Ltahi»b,  under  the  Oivil  Oode  of  Oalifcmia,  for  the  loss  of 
personal  property  placed  by  guests  under  his  care,  "  unless  oocaaioned  by 
an  irreeistibie  superhuman  cause,  by  a  public  enemy,  by  the  negligenoe 
ef  the  owner,  or  by  the  act  of  some  one  he  brought  into  the  inn."    The 
words  "superhuman  cause,"  as  here  used,  are  equivalent  in  meaning  to 
the  phrase  "the  act  of  Ood."    Faf  v.  Pacific  Imp.  Co.,  198, 
&  OvnTB.— A  Pbrson  is  to  bb  Dbbmbd  a  Gubst  at  an  inn,  and  not 
a  boarder,  though  upon  his  arrival  he  ascertains,  before  being  assigned 
to  a  room,  what  he  will  have  to  pay  for  room  and  bofltfd,  if  his  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  Baat^ 
and  there  was  no  agreement  as  to  the  time  he  would  stay,  nor  any  reduo- 
tloa  in  price  in  consideration  of  the  agreement  to  remain  a  definite  time. 
Faif  V.  Pacifie  Imp.  Co.,  198. 
%,  Ow:fiBa  ABD  Gubsts  mat  Rbtaib  FoasBBSiOB  OF  Pbopbbtt  intended 
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for  AmIt  panoBd  wi^  m  Jairelry  mi4  wtwliig  appMd^ 
lm§  tlM  innkeepw  from  rMpou ibility  lor  ili  loai  or 
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L  GBimvAiiLAW— PliMuiipmuiavIviroonai— 1 

6hiim»— Apwaooaociwdaf  crimtiipnwnBMd  winootnt ■mtilhfa i 
k  elMrly  tttablUbed,  «ad  it  u  ineambeiift  on  Um  itate  to  provo^  boI  mif 
to  the  ntufaotioa  of  the  ffarj,  \m%  beyood  a  raoionaMo  doable 
onoo  of  orery  ingrodiont  nooenary  to  oonttitato  tho 
PMmmptiooo  of  faot^  howoror,  fometiniM  ttond  lor  fall 
proof  natil  tho  oontrary  io  ooteblishad;  oa»  that  tho  aeoeood  it 
he  provoo  hio  inoanity,    OommonweaUh  t.  Otrade,  688. 
&  0BiiayALLAW--IaaA]ffiTTA8DsrBNn--BTii>Birai.--WlMniBMBlljli 
oot  up  00  a  dofonao  to  tho  orimo  ohargod,  and  tho  onridoaoo  «f 
ohowo  thai  tho  nontal  oonditioo  of  tho  aoooi 
tho  ttmo  of  iho  oommknoii  of  tho  orimo  ohargod  and 
aro  oompetent  to  ezprom  an  opinion  ao  to  whothor  or  not  ho 
or  oane  at  that  timo,  and  abo  ao  to  hio  preoont  oonditfam  «f 
wfOmoeaUk  r*  O&ratU^  689. 

%  OumimalLaw— iHSAmmaDBnom— MbamjbbovFmmw— >] 
non.  ~  Whon  insanity  k  lol  np  as  a  dofonoo  to  tho 
But  bo  proTod  by  fairly  propondorating  oTidmrno;  and  whilo 
doabt  to  to  moh  Insanity  will  not  jostify  an  aoqnittal,  yot  It  k 
orror  to  instmot  that  it  most  bo  ''doarlyprovod,* although  anhotantkHf 
oorroofe  Instmotiono  as  to  tho  moasnro  of  proof  reqnifod  aro 
giron.    Osmmmmalth  t.  Qwwfg,  688. 

4.  OuMXHAL  Law— Ihianitt  am  Dimo— Bobdbi  abd 

Pboot.  — Whon  insanity  is  set  np  asadofonso  to  tho  orimo  tkmrgjti,  ilkin> 
onmbont  on  tho  aoonsed  to  robot  tho  prasmnptkn  of  malty,  ami  show, 
not  boyond  a  roasonable  donbt^  nor  rithor  dooriy  or  oonohmlvoly.  h«t  If 
fairiy  propondorating  evidonoo^  snoh  as  k  ordinarily  roqnifod  to 
oiril  ksns^  that  ho  was  inoano  at  tho  timo  of  oommitti^  tim 
diargod.    OomnumweaUh  ▼.  CteratU,  688. 

H  MoBAL  iHVAMirr  OE  UnoanTBOUUBU  havum  vor 
Ghabob  or  GbiiU.  —In  Sonth  Ovollna,  moml  Insanlfy  or 
Impnlso  k  not  a  dofonoo  against  a  ohargo  of  orimob    iSMi  r.  £ohA%  Ml 

8oo  AaauMWiTi  CtoiiirfruTioBai  OnRBAon^  L 

IN80LYXN0T. 
8oB  AmmiBMBi;  It  Dbbiob  abb  Obbuhi^  8f  Fi 


INSTRUOnOKa 

floo  AltBAi^  %  4|  Damaobh,  S;  Ibsanb  Pbb80r%  % 

PBonounoB,  11, 1S|  Temal, 

UIBUIiAllCnL 

!•  CkMifBUunoB  €9  PouoVa  —Tho  trnvH  of  a  nro 

bo  liborally  oonatmod,  and  If  any  doabt  ozkti  as  to 

flhoold  bo  rooolTod  In  fteror  of  the  insnrody  or  if  tho 

aio  snoo^^blo  of  two  latmprotation^  that  wlikh  wffl  oMlidn  tho 
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^  th«  ImoMd  tkoald  be  tdopML  Wmkm  0k»  PIpt  Lbm  r.  Ht 
Ob.,  7(n. 
0>BPOiuTiON  —  IvsoBABLi  Ibtibm.  —  A  ooffponOioii  inTwIad  with  th« 
nght  to  transport^  store,  insure^  and  ahip  petrolenin  hae  an  inanrable  in- 
iereet  in  the  petroleam  in  ita  poaaeeaion,  to  the  extent  of  ita  Tahie,  and 
for  tiie  parposea  of  inauranoe  may  be  oonaidered  aa  Ita  owner.  Wett' 
«ni  efe.  Pipe  Limn  ▼.  Home  Fm,  Oa,,  703. 

.  IirsiTBABiJi  Intsbjbv.  —  AoKNTa^  OxmnflBioir  MmoHaiw,  o«  Othxbs  hay- 
ing the  enatody  and  being  reaponaible  for  property  may  inaore  in  their 
own  nainea,  and  may  reoover  from  the  inaorer  not  only  a  anm  equal  to 
their  own  intereat  in  the  property  by  reaaon  of  any  lien  for  advanoee  or 
chargea,  bat  the  fall  amonnt  named  in  the  policy,  np  to  the  Talne  of  the 
property.     WeiUm  eic  Pipe  Line$  t.  ffome  Im.  Go.,  70Sr 

L  l^AiYSB  —  Imtsmdr.  ~  When  an  inaorer  abaolntely  deniea  liability  lor  n 
loaa,  he  thereby  wairea  the  benefit  of  a  proTiaioa  in  the  policy  giring 
sixty  daya  for  adjoatment  and  payment  of  loaa,  and  is  liable  for  intereat 
from  ita  date.     Western  tie.  Pipe  Lhtee  t.  Home  hu.  Co.^  708L 

iw  Usm — AoBmov AL  Insurakob — Mbasubb  of  DAMAasa.  —  Where  a  pol- 
icy of  inaoranoe  proridee  that»  in  the  event  of  other  or  additional  insnr- 
saoe^  the  aaanred  shall  recover  no  greater  proportion  of  the  loaa  than  the 
sum  named  in  the  policy  beara  to  the  total  amonnt  of  the  inauranoe^  proof 
of  additional  inaoranoe^  and  that  the  loaa  is  less  than  the  total  amonnt 
of  inanranoe^  will  limit  the  rseovery  of  the  assoied  to  the  anm  atipnlated 
lor  in  the  pidioy,  and  he  k  not  entitled  to  reoover  the  surket  valne  of 
the  gooda  deatroyed.    Chrnum  /fM.  Co.  v.  Hekkdk,  40S. 

C  FBBSuifPTioH  AS  TO  Khowlbdob  ov  Ihsobbb.  ~  Ab  insnraBoo  company 
when  it  iaanea  a  policy  ia  presnmed  to  know  the  sorporate  powers  of  the 
Insnred,  the  nntore  of  ita  bnaineaa,  and  the  bsbsI  and  cnatomary  methods 
of  eondncting  the  bnsiness  pertaining  to  the  insBied  property.  ITiiIsib 
sMk  Pip$  Limn  r.  Home  ln§.  Ob.*  7<I8» 

1»  FlUBUMRXOH  or  Kbowlbdob  ov  Ihsubbb.  —  Whsre  sb  fauBrmnoe  poli^ 
ie  iaaned  without  any  appUoatioa  or  written  vaqneatk  deacribing  the  intor* 
sstof  the  insnred  in  the  property,  and  it  does  not  i^pear  that  any  actoal 
rspreoeBtatioB  of  any  kind  waa  made  by  the  asoBred,  it  will  be  prooBmsd 
tiiat  the  poli^  was  written  npoa  the  knowledge  of  the  inaorer,  and  is* 
tended  to  cover  in  goodaf aith  the  intereat  of  the  assBiad  in  the  properljf  • 
Weeterm  etc  Pipe  Limee  v.  ifoMW  /ne.  Ox,  703b 
H  BBfiiraxs— EnorrBL.  —Where  oil  in  a  tank  loeated  at  a  oerlaiB  plaoi^ 
and  inanred  againat  loaa  hj  fir%  ii  aobeeqoently  destroyed,  the  iasnranoo 
eompeny  acknowledging  the  loaa  and  denying  liability  to  pay  therefor^ 
SB  the  sole  groond  that  the  tank  haa  been  removed  from  ita  original 
IsoatioB  by  a  '*  visitation  of  providence  "  sines  the  insarance  iaaned,  it  ia 
estopped  iron  sobseqoentiy  setting  np  the  defense  that  the  oA  insnrsd 
was  not  ths  property  of  the  aaanred.     ITsiiBti  sto  P^  Umte  v.  Hmm 
Im.  (h.,  70a 
it  Dbi Bwsis — BsTorpBL.  —  Whsrs  an  Inaorer,  after  leas,  reUee  oponai^ooU 
fled  defense  alone^  and  ao  notifiee  the  aaanred,  he  will  not  be  permitted 
to  retract  it»  and  aet  np  a  new  and  different  def enae  after  the  inanred  has 
acted  opon  the  defense  annoonoed,  and  incnrred  ezpenae  in  oonaeqoenso 
ef  it     Wesiem  ete.  Pipe  Unee  v.  Home  Im.  Ox.  703. 
IQi  PROPBRTr  Rbmotbd  bt  Flood  ^  Liabilitt  fob  Loss.  ^  Where  a  policy 
of  Insnrance  against  lost  or  damage  by  fire  is  issned  on  oil  while  con- 
tained in  a  taok  situated  ou  certain  lands,  the  fact  that  the  tank  haa 
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noioff^d  by  a  flood  aboat  foar  or  Ato  hvadrod  foot  from  wbore  H 
whtm  f  Qofa  oil  WIS  insorod,  bat  not  off  the  preimsei  described  in  tiio  ps^ 
ley,  will  not  avoid  tho  polioy,  nor  rsUoro  tho  insiirsr  for  ths  loai  of  matk 
«1  by  fire  alter  the  removal  of  the  tsok.  Wmiem  He  P9f  hkm  t. 
JSToms  Im.  Co.,  708. 

IL  BmovAL  or  Pbopbbtt  ImrsiD^WAiuuaTr.^Wbeco  oil  iaaAHik 
located  at  a  certain  place  is  insored  against  loss  by  fire^  the  daactip» 
tloB  of  the  location  of  the  tank^  regarded  in  the  natnre  of  a  wansuity, 
can  only  be  coostvned  ss  it  wananty  of  looaticn  at  the  timo  the  insuw 
once  wss  effected^  and  that  the  insored  will  not  rdnntarily  ohaago  ^ 
location;  bat  it  cannot  bo  constroed  as  an  absolate  watimn^  thot  Iho 
tsnk  will  remain  in  the  same  location  dariag  the  life  of  the  poUoy,  aad 
if  it  is  remored  by  flood  or  any  other  **  viritatUm  of  providenoe^**  tfao  ibf 
■nrer  is  liable  for  the  Ices  of  the  oil  insarsd  if  bomediriiilo  in  onoh  took. 
ITsrfgj'n  ifcL  Plip€  Umu  ▼•  ITofns  /ns.  Ctk^  701 

Ifl.  Ldotatiohs  on  Powxbs  ot  A0»ra.  —  An  insniance  oompaay  may  limit 
or  restrict  the  powers  of  its  agents  and  when  each  restrictions  are 
to  the  person  dealing  with  soch  agents  the  company  is  bonnd  oiil|y  by 
of  the  agent  within  the  soope  of  the  anthori^  conferred.    Qenmam  Im, 
Co.  T.  HekMr  492. 

lite  ADBmovAL  IirauBAiroi^WMTm  vr  AasBT.— When  a  poli^of  i» 
■oranoe  contains  a  condition  against  additional  insnrance^  withomi  tho 
written  consent  of  the  company,  and  also  a  condition  that  no  notice  1% 
and  conssnt  or  agreement  by,  any  local  agent  ahall  ocnstitate  a 
of,  or  affect  any  conditioa  in,  tho  polioy  nntil  snch  consent  or 
is  indorsed  thereon  in  writings  the  local  agent  of  the  inanranoo  '"^r^frnfY 
has  no  anthority  to  verbally  waive  any  of  tho  conditions  in  tho  policy. 
His  orsl  consent  to  additional  insnranoe  will  not  bind  tho  company,  and 
•     snch  insnranoe  renders  tho  policy  void.    Oormtm  Im.  Co.  ▼.  Heldmk,  40& 

14  LoTB  IwaoBAiioi — BMntFiT  Aiwocff  ATMMi — RnoPLATioir  Makdio  iHin^ 
noN  NioiasABT  to  Mbmbkbship.  —  A  by«law  of  a  seoret  order  o 
ciation  which  insures  tho  livee  of  its  membei%  making  initiation 
sary  to  membership  and  the  enjoyments  of  the  benefit  attaching  thosoti^ 
is  reasonable,  and  calcnlated  to  promote  tho  objects  and  wolfaio  of  tte 
order  or  assooiatioe,  and  is  not  void  as  being  nnrossonabis^  or  opposed  to 
law  or  pablic  policy.    MaOem  v.  Supromo  Lodgo^  986. 

lii  AooiDuiT  Ikbubamob — FiOHma — Oomnmuonov  ov  Pouor.  —  Whan 
•  the  death  of  the  insared  is  ceased  by  a  gunshot  wonnd  inflioted  by  aft> 
other,  and  is  the  direct  resnlt  of  a  mntmd  enconnter  or  combat^  volnntari|y 
entered  into  by  them,  no  recovery  can  bo  had  nnder  a  poli<^  of  aooidewt 
insaranoe  excepting  the  company  issaing  it  from  liability  lor  death  or 
injnry  oansed  by  fighting.  In  snch  case  it  is  immaterial  whether  the 
slayer  was  sane  or  insane.    Ore^aan  v.  BquUdbU  Ace.  Itu.  Co.,  2631 

IC  AooiDBHT — Dkath  Oaitbbd  bt  Aspbtxia  OB  8i7fiooATioii,  doo  to  the 
accidental  and  anconseioas  inhalation  of  carbonic-acid  or  other  deadly 
gas  in  a  well  is  a  death  by  external,  violent^  and  accidental  means^  within 
the  meaning  of  an  insaranoe  policy  providing  that  the  insnranoe  ehaU 
not  extend  to  deatiioaosed*' by  inhaling  gas."  PtduUr.Paej/icMmLmo, 
Im.  Co.,  6ia 

17«  AoomsNT  « A  Conditiov  AOAiim  ''Iitralatiow  ov  Gas*  in  an  acoi- 
dent  insaranoe  policy  is  used  to  designate  the  common  osss  of  gas  in  den* 
tistry  and  snrgery,  and  ocntemplates  a  voluntary  and  intelligent  act  en 
the  part  of  the  insored,  and  not  an  invdantary  and  nnconsoions  aol^  as 
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llie  fnlialatfoii  of  a  deadly  gas  that  hi*  vnezpoetedlj  SMiiiiittlaMI  !■  a 
well.  FkkeUY.  PtMe^iit  Mui.  etc  Ini.  (h.^  618. 
18.  AoCTDBRT — Etidbitoil — Where  neither  the  inenrer't  hj-Uwt  nor  the 
»pplioatioii  of  the  ineiired  is  attaohed  to  his  policy  of  aeoident  insuMies^ 
as  required  hy  statate,  they  are  not  admissihle  in  eridenoe  in  aid  of  tha 
polioy.     PidheU  t.'  Pad/c  Mvt.  eTc  ln»,  Oo,^  6ia 

19L    COMHTfrUTIOHAL  LaW.  —  t^ATUTB  M AKIHO  IT  CBDIIirAL  lOR  THB  AonTT 

of  a  life  insoranoe  company  to  pay  a  rebate  to  indnoe  a  person  to  aSsal 
aa  insoranoe  in  a  company  is  oonstitutioDal,  and  may  be  enforoed  againsi 
the  agent  of  a  foreign  insoranoe  company  doing  bnsiness  in  thia  staler 

8ee  BiMBfiouL  AflMMOATioirsi  OoBPOBanairm  la 

IMTKKBSIL 
Baa  lfii>BVO%  9$  Ozfi%  t|  Is8ubavo%  M  Puaw%  t|  Uamr. 

INTBBSTATB  OOMMBRCB. 

!•  TBLiPBDiia  MiBBAaa  8n«  vbom  Ohb  Statb  ixto  AMonas  mmm,  — 1W 
aanding  of  messages  by  telephone  from  one  state  into  another  k  ooav 
■Mroo  between  tho  states,  and  cannot  be  prohibited  by  injnnotien  l» 
either  state  against  persons  or  corporations  engaged  in  sending  saoh  sm^ 
sages  becaosa  they  do  not  pay  the  taxes  assessed  against  thorn  by  sack 
state.  Bat  a  soort  of  chancery  has  no  authority  to  go  beyond  the  osb* 
sidsration  of  the  oonstitntional  qnestion,  and  set  aside  the  asssssmsnt  aa 
illegaL    That  can  only  be  done  in  a  court  of  law.    In  fc  /VaniylMHiia 

IL  OovarnronoiiAL  Law — RiouLAnov  ov  Oommbboi.  —  A  ScmiTB  Imoa- 
ma  ▲  Tax  vpqii  OoBMfBAXioira  created  in  another  states  the  basis  of 
which  is  the  amoant  or  portion  of  their  capital  in  nss  in  this  state  in  tha 
transaction  of  their  ordinary  basinsss,  is  not  in  conflict  with  the  proris- 
ion  of  the  oonstitnticn  of  the  United  States  conferring  npca  Congress  the 
power  to  lagnlats  commerce  between  the  statee.  When  the  state  per* 
Buts  a  foreign  corporation  to  transact  bosineas  within  its  limits  in  its 
corporate  name^  and  impoees  tazee  on  it  for  the  pririlege^  this  ii  not  a 
regulation  of  interstate  commerce,  but  a  lawfnl  exercise  of  the  power  of 
taxation  npon  a  corporation  that  for  the  time  being  is  withia  its  Jari^ 
diction  for  thai  parpossw    Peopk  ▼•  Wempk^  64S» 

IHTIMIDATION. 
8ae  CuBTBAon»  10. 

INVSNTOBT. 
8ee  BvnoBHOB,  & 

IRKIGATIOK  DISTRICTS. 

1.  OovtnnnnoHAL  Law.  —  The  statnte  of  Calif oniia»  apptofod  Ifaroh  7» 
1887,  providing  for  the  organization  and  goTcmment  of  irrigatioB  dis» 
triots,  and  regnlatiog  the  mode  for  aeaeasmenti  npon  tho  loads  ther«i» 
with  which  to  BMct  the  bonds  authorised  by  tho  act^  is  oonatitaticnal 
and  valid,    /a  rt  Madera  Irr.  DiaL,  106. 

L  OoNRiTDTioirAi,  Law — Lboislatiok  Authobibiho  Cbbaiuw  of  Ibbi- 
OiTiox  DnrBior— AooBFTABOB.  -r-It  is  no  objection  to  a  general  law 
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MraiOTIlfall^  IM  OTWlnNi  Of  ft   pSbHo 

pupoaet,  thai  i neh  oorpontioii  Maaafc  be  oraated  until  tte  %anm§  if  Ite 
kw  kavo  bMB  Moqptod  b7  tlie  afflmiAtiTa  Tott  of  Iho  oitum  of  tbo  tf^ 
triot  to  bo  ofliMtod.    im  ft  Madera  irr.  Di§L.  106* 

&  OoH BrmmoHAL  Law  —  Statoti  AuTHOUinra  Cbsatiov  or  Tiiiiwiii— 
Dnnuor.  —  Tho  mode  in  wbioh  a  pnblio  ooqKiratioo  lor  district  lii%^ 
tion  pnrpoeeo  may  bo  formed  under  a  genend  law  is  wttfaia  tho  dim^ 
tion  of  the  legislatniA  u^d  oannot  be  qneotionod  by  tbo  oovitiL  it  ii  an 
valid  objeotion  to  the  law  that  tho  organiiatioa  of  the  oorporitioa  mt§ 
bo  oompelled  by  parties  within  tho  diotriet  not  tho  ownon  of  the  had 
afleotod  thereby,  or  that  no  proyision  ie  made  for  a  hoarii^  from  te 
owners  of  sooh  land  before  the  distriet  is  oci^niisd.  im  re  JfMow  heL 
J>kL,  106. 

4.  JuBUDionoN.  WHIM  MVR  BB  pBOTBD — Oboanuatio*  <— >  SnmoL — 
Iff  in  a  prooeeding  to  oonfirm  the  organimtion  of  aa  irrigatioa  distrio^ 
under  the  California  statute  of  March  18,  1889,  and  also  to  oonflnB  oa 
order  for  the  issue  and  sale  of  its  bonds,  the  organiobtion  of  tlio  distill 
is  denied  by  answer,  eompotent  proof  must  be  produood  ohowiaig  ttal  a 
petition  was  presented  to  tho  board  of  supervisors,  mgnod  bythorequiied 
nnmber  of  bema  JUU  freeholders,  as  required  by  tho  statoto  of 
1887,  providing  for  the  organintion  of  iuoh  distriot;  and  tiw 
eeution  of  suoh  petition  oannot  be  provod  by  roeitali  in  tiw  rooonb  if 
tho  board  of  supervisors,  showing  that  H  was  satMod  hf  ejUlemm  if 
tho  suf&oienoy  of  tho  petition,  nor  is  tho  potitioa  itnlf  propor  ovidsMi 
without  proof  of  its  oieoutioa  and  wi&ekn^.  /«  rf  Mmderm  brm  MMtL^ 
108. 

H  CtoHSTiTUTioHALLAW--OBOAiriiATioH--l>BKnunn»r.--17Bdsrtiw€h^ 
ifbmia  sUtute  of  Maroh  7»  1887,  providing  thai  tho  pottHsB  ftem 
tho  board  of  supervisors  for  tho  orgaaintioB  of  aa  JrrjgalieB 
shall  partioularly  deoeribo  and  ast  forth  tho  boandarioo  of 
they  need  not  bo  set  forth  with  more  partioulari^  than  woold  bo 
sary  in  a  statute  oreating  a  partioular  ^triot  or  a  mnnioipal 
and  when  tho  boundaries  given  ombraoo  a  distinot  aad  dollnflo 
and  are  not  so  indefinite  that  tho  distriet  oamMl  bo  dofiatls^ 
tiioy  are  suffioient  to  anthoriae  tho  organiBstioa  of  tiio  JisUiut,  hn 
Madera  Irr.  DieL^  108. 

fi.  OoHflTrrunoiiAL  Law^Oboamhatiob— BoBM.^Tho  board  of  of 
visors  to  whom  petition  most  be  made  for  tho  organtsatioa  of  oa  liiigi 
tion  distriot  under  the  Oslifomia  statute  of  Maroh  7*  1887»  k  Ihooria 
Judge  of  the  suAoienoy  of  tho  bond  presontod  with  ioeh  potkiss.    ibfO 
Madiera  Irr.  DkL,  108. 

T.  OowwiTUTiowAL  Law  —  iBBioAnoK  DiiTBior  IvoLVMvo  AaonoB  U»» 
noiPAL  CoBPOBAtioN.  ^  A  stotuto  authortiuig  tho  orgaaiaslioa  of  fa^ 
gation  distrioto  as  publie  oorporatioii%  and  tho  issuaaos  of 
and  reguUting  the  method  of  assessment  and  taxatioa  to  pay  i 
k  not  rendered  unoonstitutional,  nor  is  tho  osfsnisation  of  oaoh  dklrisi 
fondered  invalid  by  the  foot  that  a  oity  whioh  has  boon  Jaoorporalsd 
lor  another  purpose  k  induded  within  ik  boundaries.  Tlio  Uabiltty  sf 
iuoh  oity  to  bear  ik  proportion  of  suoh  taxation  k  of  tho  saaso  ehsraekf 
as  rssk  upon  any  of  the  inhabitants  of  any  oity  for  ik  proportion  of  al 
the  indebtedness  of  tho  oouaty  ia  whioh  k  k  ntoatod.  la  f«  Jfi 
irr.  JMeU.  108b 
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^«  CbmiiTU'i'MMiiii  LaW'— laoMLAwow  loaLooAL  IicrBOTMaarr — Imboa* 
«mk  —  1m  ditenniiiiiif  wbtther  any  partiooUr  ■telat%  m  f or  tha  ifHg»- 
ilcm  of  arid  luiid%  k  lor  tt«pablio  adTant^fo^  il  ioiiol  Doooooary  la  tbow 
«kal  tlia  ontiro  body  of  tha  atato  ia  diraoay  ailaoted  tiioroby,  bat  il  ia 
aniBoiaat  that  tha  poriioii  of  tho  atato  witbia  tha  diatriot  providad  for  by 
Ilia  aot  aball  ba  bonefited  thereby.    In  re  Madera  Irr.  Dial.,  106l 

■l  OoManrunovAL  Law — Lioislation  ior  Looal  iHrsovnisirr.  —  What- 
evar  lagialatiaii  tanda  to  an  increaaad  proapaiity  of  one  portioii  of  tha 
■lata^  or  to  promote  ita  aaaterial  developmanti  ia  for  tho  advanta^a  of 
ilia  whola  state.  The  right  of  tha  lagialatura  to  provide  for  developing 
ilia  prodaotive  aapadty  of  tha  atate,  or  for  inoreadng  faoOitiaa  for  tha 
onltivation  of  ita  aoU*  aithar  by  irrlgaUoo  or  dndnagOp  aooardtng  to  tha 
taqviramanta  of  tha  difBirant  portiona  thereof^  ia  npbald  1^  iti  powar  la 
•et  far  tha  pahlio  welfara^  and  partioolarly  of  that  portion  of  tho  pablia 
within  tha  diitriot  affaoted  by  the  neana  adopted  for  anob  loolamation. 
Jn  rs  Madera  Irr.  DUL^  108. 
IflL  OovaRTunov  AL  Law  ^  Lioiblatioh  fob  Looal  hamormitMVi  ~Taxa« 
mul.  —The  legielatora  may  proride  far  a  looal  pnblie  improremaat  for 
Iha  banafit  of  a  portion  of  tha  atat%  aa  an  irrigation  diatriot^  and  may  tax 
all  land  within  laoh  diatriot^  although  aoma  of  it  will  reoaiTo  no  benefit^ 
iHiila  aome  land  adjaoent  to  and  ontaidt  the  diatriot  will  ba  inoidentally 
benefited  thoogh  not  taxed.  In  re  Madera  Irr,  DieUt  100. 
11*  OovamunoHAL  Law  —  LfDnraDHna.  —  A  oonetitntional  proriaion  pro- 
Mbiting  oertain  apeoified  pnblio  oorporationa  from  inonrring  indebtedneaa 
without  the  ooDtent  of  two  thirda  of  their  qualified  aleotora  ia  limited  to 
the  oorporationa  named,  and  doea  not  apply  to  irrigation  diatriota  or 
other  pnblio  corporations,  not  named  therein,  and  authoriaed  to  be  in« 
aorporated  by  statute.  Aa  to  the  latter,  the  legislature  baa  power  to 
proTida  the  terma  and  oonditiona  upon  whioh  an  indebtedneaa  may  ba 
ereated  by  them,  and  the  amount  thereof.  In  re  Madera  Irr.  Did.^  lOfll 
IJL  OnQAJiiiATzaH  —  lasuAVOl  ov  fioNDa.  —In  a  proceeding  to  confirm  tha 
organisation  of  an  irrigation  district,  and  of  an  order  for  the  iasnanoe  of 
ita  bonda,  nnder  the  Oalifomia  statates  of  March  7,  1887,  and  of  Mareh 
16b  1889,  tha  fact  that  the  order  for  the  iaauanoa  of  the  bonds  is  not  In 
atriot  oompliance  with  the  atatato  will  not  inyalidato  tha  prooeeding% 
aa  tha  proriaions  of  the  statute  may  still  be  followed  by  tha  offioara  i^ 
tiia  diatriot  when  the  iaananoa  of  the  bonds  beoomea  naoesaary.  In  re 
Madera  Irr.  DieL,  lOfi. 
HL  JvDaicxHT  OoNiXRWiro  QnoAinsATiOH  —  iHjmiOTioir.  —A  Judgment 
ooafirming  the  orgaaiaation  of  an  irrigation  diatriot^  organiaed  nnder  the 
Oalifomia  atatutea  of  March  7«  1887»  and  of  March  18,  1880,  cannot  in. 
olnda  an  i^jnnotion  debarring  all  peraons  intereated  in  anch  organiaation, 
•ave  the  contestants  represented,  from  thereafter  disputing^  denying,  or 
diwdaiming  any  fact  or  faoto  whioh  might  hara  been  diaputed  in  anch 
prooeediagi  The  court  cannot  thnsei^oin  thoee  intereated,  againal  whom 
thara  baa  been  no  aerfioe  azoept  by  pnblioation  of  notios^  aa  thia  ia  not 
anthoriaed  fay  anoh  atatntea.    In  re  Madera  Irr*  DkU^  IM^ 

8ee  Statoti^  i. 

JUDOSBL 
SaeCovna^  L 
Ah.8rB«wY« 
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judgments. 

1.  JvDOMnrr  RBirontiD  without  Sbbtioi  ov  Pftocni^ 

AQAiMn.  —  The  proper  mode  by  whioh  to  obUia  relief  •giinef  a  je^l* 
meiit  rendered  mgunet  m  perty  wtthoat  eerrioe  of  proeeee  is  by  aelifleii 
Ibe  original  oanee»  and  a  oomplainl  in  equity  wbieb  allegoe  tfaa*  a  fai^ 
ment  of  foreoloeure  wae  rendered  againit  the  f^aintiff  in  n  mift  In  vkiek 
be  was  never  served  with  prooesa,  and  prays  for  an  injmietiaii  agsint 
•ttch  judgment^  bnt  whioh  does  noi  state  any  gronnda  of  aqnitafals  m^- 
liffciti^ii^  fails  to  state  a  canee  of  aotion.    Orodter  ▼•  AUeu^  831. 

%  MiBasB^  Rn  Judioata.  —  Where  an  aotion  is  brought  u  oao  aMiti 
•nbjeot  a  debtor's  proper^  to  the  payment  of  his  debfesp  a  oroditor  wk» 
appears  therein  by  oroes-petition  and  obtains  a  finding  of  tha  ininiil 
dne  him  npon  a  note  exeouted  by  the  debtor,  bnt  who  dooo  not  ohtaies 
personal  judgment  against  him,  nor  reoeiTe  anything  from  timsale  of  the 
property  nnder  the  Judgment  in  that  aniti  ia  not  estopped  from  btii^gisg 
an  aotion  on  suoh  note  in  anothor  statsu  It  is  not  merged  in  sneh  jn4t 
monk    Cddb/€y  t.  8nM,  811. 

%  Mukom — En  Judioata.  —  A  oanse  of  aotioB  is  moqjed  in  a  JvdgaioDten^ 
when  anoh  Judgment  was  rendored  upon  the  identical  oaaas  of 
between  the  same  parties  or  thair  privisi^  and  after  tho  plaintiff 
had  a  full  and  oomplete  opportunity  to  reoorsr  his  whole  domsml.  Chrfif 
▼.  8mUMt  til. 

4i  EsTOPFEU  —  A  DioisioH  vrom  Dxhvkbib  is  oonclnttTO  i^obi  the  qass- 
tiona  legitimately  involyed;  and  where  It  Is  mado  in  this  oovr^  il  siai 
not  be  reriewed  exoept  by  motion  for  a  rehearing.  I1iore{of%  il^  aflv 
snob  deoision,  the  cause  oomee  up  for  further  hearing  in  tho  trial  ooni^ 
permisaion  wiU  not  be  granted  to  plead  as  an  eatoppel  n  jndgnMBk  ia» 
dered  In  one  of  tho  national  courts  determining  the  aame  question  In  an 
oppoeite  way  to  the  deoision  of  this  eonrt  npca  tiie  demnnen 
Northern  Pac  R.  IL  Co.,  H, 

•i  JuDOMBHTB  Obtaimsp  bt  Fbavd  AS  Rn  JmnoATi.  — Wnnd  in 

a  Judgment  is  not  oonolnded  thereby,  when  the  defendant  therein  had 

no  knowledge  of  the  pendeniqf  of  the  notion,  oould  not  have 

his  rights  therein,  and  his  failure  to  defend  was  not  a  negligent 

on  his  part.    In  suoh  cass  he  is  entitled  to  equitable  relief.    Ansl^p  r. 

Steere,  14S. 

§k  Bis  JuDiOATA— DsnnasAL  of  Bill  —  Jubisdiotiok. — Where  •  biH  In 
equity  is  dismissed  for  want  of  jurisdiction,  the  dismissal  is  not  npon  the 
merits,  and  is  not  a  bar  to  another  aotion  between  the  same  pnrtieB  §tt 
the  same  eause^  although  the  aotion  of  the  covrt  In  ***T'*rrlig  tiie  hiB 
was  erroneous.     Welgleif  r.  Cqfnum^  667. 

T.  JvDQMniTs  in  BQUirr— Bn  Judicata— DmaasAL  or  Box. — A  find 
decree  in  equity  dismissing  a  biU  upon  its  mentis  without  a  stipulation 
against  prejudice^  is  a  bar  to  another  bill  between  the  same  parties  npea 
the  same  matter  in  another  court  Suoh  order  of  dismissal  ia  a  bar  ealj 
when  the  court  haa  determined  that  the  plaintiff  baa  no  title  to  tiie  ralisf 
aonght  by  hia  bill.     Weigk^  t.  O^^htan,  667. 

8i  BbtoppUi.  —  JmMMSNT  AG AiHST  A  MomoiFAL  G6BF0IBAXIOH,  In  utt  aeHsn 
brought  by  it  to  recover  land  which  it  claimed  to  hold  in  trust  ler  the 
people  of  the  state,  and  that  the  same  had  been  dedicated  to  the  pnhHe 
use,  where  the  action  conld  have  been  defended  only  by  showing  that 
tlM  people  of  the  state  were  not  entitled  to  maintain  snob  sntiim^  In  ef» 
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fMt  dttombti  the  righte  of  tlie  peoplt  of  the  itoto,  and  it  eonclusiTa 

«S»iiiat  Oam.    Peopb  t.  iSfolfocfay,  188. 
^  AyiMiinMT  Qunraia  PiiAnniv^s  Tma  lAAuwr  a  Mumtoipal  Oobpoea« 
■»  whtn  tlio  quMlioa  litigpUad  wis  whotlMr  or  aol  tho  proper^  ia 
itmwmvj  had  boon  dodioatod  to  pablio  uo  aa  a  park,  and  tho  jndg- 
at  dedlaroa  tha*  tho  dtlndaal  haa  ao  rin^li  Uil%  or  iataroal  ia  tho 

land,  ia  oonolQaivo  ia  a  aaboaqaaat  aotloo  tha*  aa^h  bad  had  aothoea 

dadioatod  to  aaah  aaa.    P^opU  w.  HcOada^,  1S». 

Ml  Jvn>o]cxaT  AAAiair  A  Cter  a  Bunnvo  uvov  TBI  Stao  An>  nn  PaoPLB 
VBXBioi;  whaa  tho  qaaofcioa  waa  ooaoamiag  load  which  tho  city  i^Uintd 
to  hold  ia  trast  aa  a  pahUo  park  dodkatad  to  pahlio  aM  aa  laoh.  Peopk 
▼.  IToOa^,  181 

Bl.  MimixsuAii  OravoBAnQV  n  AvrBoaiiCD^  nr  a«  Aomnr  ooaoniiisa 

IaAVB  OLAiliBDBrlvtoboapablioaqaarab  to  pat  hi  iaaao  tho  allogod 

vighta  of  tho  pooplo  lo  tho  aaa  of  sooh  aqaarob  and  tho  peoplo  of  tho 

alato  aio  boaad  bj  tho  taaolt  of  tho  UligotiflB  if  it  la  aot  ooUnaiTo.  P«o- 
pie  T.  ffeUada^,  181 

m  StVBor  oi;  noa  Am^AOQUiaiD  TtoM,  — TMo  aaqoiiod  after  inao  k 

Joined,  aot  pat  la  iHao  b^  a  aapploBMatal  pleadlag,  k  aot  alfoeted  by 
aaj  jadgawat  which  — j  bo  wadarad  ia  tto  aotkai  aadwhoio  thouaao 
apoa  whkh  plaintiff  relied  lor  a  geeoroty  waa  wUh  nfeionoe  to  the 
dodicaticn  of  the  Uad  aaed  for aea pabUo  park,  aadtho  ooert  foand  that 
each  dodkatloa  had  aot  taken  pboe^  aad  tiiorefeve  gafo  indgmeat  for 
tho  dofondaai^  aaeh  fladhy^aad  Jadgmeat  eaanot  proelado  a  lecorery 
by  the  aaaM  plafaitiff  apon  title  acqairod  aftor  tho  keae  waa  Joiaed  ia 
tho  ilfi*  aotka.    P^opk  r.  HcUada^.  19L 

Ul  Jvwmmn^  mwos  Ouubut  BBaoinoii%  u  Onvcunn  aa  aa  eatcppeL 
Peopii  T.  ^oOeuky.  188. 

Idb  JoDQinm  OmujEMD  ar  Imaud— Faia  AmnATif  ^Bqvrabui  B» 
uiKi— The preeeatatica of  a wfllfoUyhdaaafldafil^kr  tho  parpeaeof 
obtahuag  aa  order  ler  eerTioo  of  aaaunoaa  by  pablieatloB,  k  aa  aot  of 
fnwd  apca  the  ooiir^  aad  iHiea  tho  JadgoMat  whieh  leati  apoa  aaeh 
aerriooia  Haelf  aaooaeeioaableb  aad  waa  obtahMd  witiioat  the  knowledge 
of  the  defoadaat  theroh^  k  will  bo  aot  aalde  hi  oqai^.  Dmkm  t. 
Ater«,141 

floe  AmAi^  1|  AsToairar  avd  Ouairr,  1|  OoaroaAsioa^  8t  OfMnvAaor, 
S|  Oouan^  4;  Dmbiom  aho  Cebditob.  3;  Bqvitt,  4|  8^  7;  JSzaooraoa, 
%  8-7;  HuiBAND  AMD  WiHB,  1;  iNJUNcnnoNa,  %Ai  laaiOATUw  D»> 
18|  Juaiauumoir,  1;  Jvanoa  of  thb  PiAoa;  LnB%  1|  Mau* 
I,  7}  Naw  TaiAL^  8;  PAanraaaHip,  8. 
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000  Buuuioaa  and  Adm iinarBAfoa%  8L 

JUBISDICTION. 
L  buovLAm  TkAiiiia  or  sr  Jvarioa,  avd  Amawtwum  or  ar 

Qam.  —The  mere  filing  of  pleadinga  with  the  cooaty  dork,  eertiflod  by 
1  Jaittee  of  the  peace  in  a  caae  pending  before  him  aad  before  trial, 
dam  not  ooafor  jniiBdictioa  npon  the  ■aperior  coart  of  a  amtter  of  which 
Jvhdiotioa  hae  not  been  conferred  npon  it  by  tho  eeaatitatioBk  aor 
dam  it  aoqaire  jariadiotioaiaaaoh  caae  by  aabaaqaoat^detenaial^glhol 
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it  bai  JoHflcUetioOp  taA  hj  prooeediog  lo  triil»  wad 

After  bis  objMlte  to  tiM  JukdMoa  of  tt«  nperiv 
•TMmltd  in  a  mm  imyroptfij  tNiMf«n<td  lo  il  from  a  jnsi 
proooedi^  vaim  mob  AjattioM,  to  tiy  tto  OMib  ^om  not 
JWMMbMqiontlj  otlieHiig  tbo  jmiiodiolloa  of  tboooporior 
OMd  in  the  matter,    ilrr^yo  Z>M  ete.  Oa  v.  Sttptrior  Oomn,  9L, 
8m  ABATBMUfT;  AmAtk  6|  OOMTBIIT,  t|  CoBVORanoB^  ?•  fl->ll; 

S-4;  Bgonr,  1-4^  7|  iHjuMonoMiy  fi  lB«noEA*BOoiaonu)%  S; 
vioM  DunuoTi^  4|  JuDOMiMtib  ^1  JuRfOiovnBFsAai^  ^ 
an>  DxTOB0%  if  FaisvBBsnF,  H 

JUET  AND  JUBOEBU 
flMXniAu 

JU8TI0B  Of  TBI  PRACOL  * 

1«  Bzooonotf  BiAOiMOV Voto  Jvomli  JupoiiBBi     O 

iHjvHonov.  —A  JoitiMli  Jadgmtnl^  in  a  mm  m  vUoh  ho  ooli  ft 
and  ordenanow  trial,  hM  no  loftl  oiistanM  from  tho  tiso  it  ia  ifai»  va* 
Mted,  and  if  nothing  ie  done  at  the  time  that  tho  oom  ia  oot  lern  ne  v 
trial,  he  loeM  all  Jnriadiotien  over  il^  and  eannol  verify  tho  JndgmoDt  hj 
■abeeqoentlj  vaeatfaig  his  proriou  ordtv  oettfa^  it  aiMo  Hoboo  na 
exeention  afterwards  inaed  onder  snoh  JndgmMit  ia  foU^  aad  It  wmj  he 
attaoked  oitiier  dirMtly  or  eoUatsnlly,  or  its  nnfnriowwt  asiqr  bo  oi^ 
joined.    Olmm  ▼•  HfmmoXk^  SM. 

fi  JvBODionoN  OF  Juanoi's  CtouKT— Void  Aimm  io  TnomBB  Ji 
Bionoff. — A  jnetiM'Sieoaft  hM  fnll  laiiiiliatinn  fin  dotw  mlno  all 
M  to  the  Talidity  of  an  •^asaeimMt'' or  "eatt" Msdo  hjn 
poratioQ  on  iti  stook,  when  the  eovt  hM  jorisdictien  of  tho  — *ir— f  hi 
ditpnte,  and  it  hM  no  anthoritj,  befen  trial,  to  diveot  itedf  oC  Jariedio- 
tion  by  oertif  jing  tho  pleadings  to  a  sopesior  ooart  whash  hM  bo  Jam- 
diotton.    The  detonnination  of  the  JnstiMthM  seeking  to  diroothiBHir 
of  jariadiotion  bM  no  oonolasiTO  eflbet  m  a  Jndgmont.    Afrsgo  AM  lia 
Oa  T.  Svperior  Oomi^  9L 

Am  OoBromAiion%  7t  Jvumonovi  ICAuanKm  Fnoawmas^  ^  T,  Ifc 

Maebuob  and  DiTono^  t. 

LAOHSa. 
8m  Bquitt,  S. 

LANDLORD  AND  TBNAMT. 

L  Ijhbsb  or  Lakd  kat  Grakt  Riobt  or  Wat  otib  It  *o  OrHSBs,  wsn, 
—A  leesM  of  land,  entiUed  to  ito  ezoIosiTO  poeseesion,  may,  daring  ihe 
oontinaaBM  of  hit  term,  dispoM  of  and  pa«  to  another  a  i%lii  of  wtf 
erer  the  Mme^  even  though  he  hu  bat  an  Mtate  lor  yoaia  thsnik 
When  the  Mrvient  and  dominant  estatee  are  both  for  yeer%  snoh  i%ht 
will  have  all  the  qnalitiet  of  an  eaMment  dnriag  the  ranning  of  tiM  tm^ 
bnt  will  eeaM  with  the  expiration  of  the  ostatM  npon  whioh  it  depMda 

2.  EsrorpKL  aoaibst  Landlord.  —Where  a  landlord  leaeM  tho  whele  «f 
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Ms  landing  to  am  lessMbVilbMthMf^  to  MUtl^  Hklfaftiniii«t0iiMil 
of  pari  of  tiM  Imildiiig  of  tlie  loolib  odviflag  md  iadaoiiig  hla  to  ob» 
tooB  ft  new  leooo  irom  moh  leaaea^  the  Umdlord  and  hit  priTiea  under  m 
•nboequent  looao  ore  estopped  to  deoj  tiio  onihori^  of  aaeh  original 
leasM  to  sublet.    SUl  w.  Wmi,  S88b 
IL  RxHvwsD  Lba81  b  OoNTiHi7iH(n  ov  OsionrAL  TiBM,  wHiir.  —When  a 
lease  proyidee  for  a  renewal  of  the  torn,  the  renewed  leaee  ii  deemed,  hi 
oqnity,  a  mere  oontinnanoe  of  tiie  original  term  for  the  protootioa  and 
I^roaerration  of  rij^ti  aoqniiod  therein.    Ifntkiftt  ▼•  M€iif9^  4H^ 
8eo  FArami  Biaii  PBorasiTt  1|  Taxh^  i. 

LARCENY. 
CtaTBBnmr  of  Vwsnm  Obtaimbd  bt  Fbavik  —Where  the  eoneent  of  tfao 
owner  of  a  hone  to  lorrender  poeeeerion  for  iome  tempofary  and  legitt* 
mato  porpoeo  it  obtained  by  a  triek  or  firand,  and  tho  intent  of  the 
taker  todepriTe  the  owner  of  his  property,  and  oonvert  it  to  hiaowanseb 
is  oonswnmated  by  hie  total  appropriation  of  eneh  proportiy»  ho  Is  guilty 
of  laree^.    Aoft  ▼•  Wooing,  286b 

fleo  BoBoiiimTi  Iimonim^  & 

LBASS. 

000  L4RBL0mD  AMD  TmBUK% 

LBGAOIBa. 

L  CtoimjorovLAim— Wiu&— VALii^ivrovBBginBnivVDnMvWiuJ 
shonld  be  decided  by  the  saoM  law  whieh  gorerM  tho  will  ia  other  to* 
tpeots,  and  henoe  the  Talidity  of  aaeh  boqneeto  io  to  bo  ilolormiiiod  by 
the  Uw  of  tiie  tesUtor's  domidlo*    Onm  ▼.  UmUtd  8tak$  Tnut  Cbw,  007. 

%  Oovfuat  or  LilfB — PiaFnunno.  —  A  tnut  oreated  by  a  will  made  in 
another  etoto  wherein  the  teelater  war  domieiled,  and  whieh  would  bo 
TOid  if  made  in  thie  etote^  ae  oreating  a  perpetoity  forbidden  by  Ito  laws, 
will  be  here  enf oroed  with  reepeol  to  the  peieonal  property  iltoated  and 
the  legaleee  reeiding  in  thie  elate,  if  it  Is  vnlid  and  enioioeablo  1^  tho 
UwBof  the  Btote  in  which  the  teetator  was  domieUed  when  tho  will  wae 
ezecotod  and  abo  at  tho  timo  of  bii  death.    O^nott  ▼•  UwUml  AaHf  Tnui 

%  WttLB.  — Gut  Of  PaoriBmo  a Olam  or  Pbrsoiii,  dietribntaUo  ata 
time  subsequent  to  the  death  of  the  teetotor»  ordinarily  indludee  all  per* 
sous  in  being  at  the  time  appointed  for  the  distributfon  who  belong  to 
the  class,  whether  bom  before  or  after  the  death  of  the  teetotor;  but 
this  rule  doee  not  prerall  when  a  different  intention  appears  from  the 
will.    Jfotter  ^i9m«A,  686. 

A  Will— Gnrr  to  a  Glasb,  whui  DOn  hot  Vmaumm  Pumohs  Svbbs- 
QUKMTLT  Bosjr.  —  If  a  teetator  bequeaths  to  each  of  hie  grandchildren 
tiie  sum  of  ton  thoueand  dollars,  directing,  during  the  minority  of  eaoh, 
sad  until  each  shall  attain  twenty  t,r%  years  of  age,  that  hia  or  her  share 
ihall  be  kept  iuTested  and  the  proceeds  paid  to  his  or  her  mother  semi- 
soDaslly,  and  in  the  event  of  the  decease  of  any  mother,  tho  income  to 
be  added  to  the  principal  fund,  and  in  the  CTcnt  of  the  death  of  either  of 
•aid  grandchildren  before  twenty-five  years  of  age  that  his  or  her  share 
■hall  be  divided  among  the  surviving  grandchildren^  share  and  share 
slike,  the  grandchildren  bom  after  the  death  of  the  testator  are  not  on^ 
titled  to  any  part  of  the  bequest.    Matter  of  SmUh^  686b 
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tun,  when  not  rettnliMdbj  oonstitetioBal  profidoo%  any  pMi  Inmi^ 
feotingaUmitedportumMWitUMtheoiiftirapaopltaf  tiMstate.  Itnif 
malM  •peoial  Uwa  raUting  only  to  ■peoial  distriotib  ^r  tt  noj 
direotly  upon  local  diatricti,  or  it  may  intrmit  anoh  i^gitlitinn  to  i 
dioata  bodiet  of  a  pnblio  chazmcter  in  exiitanoe  or  apooially  croatod  b^H 
for  that  pnrpoto.    Im  re  Madera  Irr.  DitLy  106b 

fi  OoNSTinmovAL  Law  —  Bztkht  or  Lmolatiti  Powsb.  ^  Tko  kgiA 
tare  is  vested  with  the  whole  of  the  legieUtiTe  power  of  the  atata^  and  h« 
authority  to  deal  with  any  aabjeot  within  the  eoopa  of  eiTil  gciyw  iiiiim^ 
except  in  so  far  as  it  is  resbrained  by  ooostitational  proriniNM.  Itii  the 
•ole  tribanal  to  determine  the  ezpedieni^  as  well  m  Iba  daUib  a(  al 
legislation.    In  n  Madtra  Irr.  DUL,  100. 

%  ConmTunoHAL  Law — PjtBsuMrnoH  as  to  haamLkwtwm  Bowa^  ^Tkm 
preeamption  ii»  that  erery  legislatire  aot  is  within  the  power  oC  Ihslnjs 
Utnre^  and  ho  who  would  except  it  from  the  power  ansft  poimi 
partionlar  proTiiUHi  of  the  oonstitntion  by  which  the  eoMoptioa  Is 
or  demonstrata  that  it  is  palpably  oxclnded  firooi  any 
ever  by  that  body.    In  re  MatUra  Irr.  DUL^  1(HL 

4.  CoNSTrnrnoNALL^w  — PuBUO  WsLVABi^Bjcmnov 

GRBTion.  — The  Isgialatnre^  in  attempting  to  promote  tiia  fsaanl  waUsss 
of  the  state,  and  to  provide  for  the  material  prosperi^  of  ita  poopie^ 
determine  the  manner  and  extent  to  whieh  it  will  exereiea  this 
of  the  goremment^  and  its  determlBatioo  is  limited  only  bj  iti 
oration,  and  is  bqroad  tha  interference  of  the  cowtiL    In  n  Mmtmm  btk 

Dm.,  100. 

f.  CoNSTrrirnoMAL  Law  ~  DomrnroL  Lmislatioh  —  Powhi  or  Jvmoubi; 
—  In  proTiding  for  the  pnblic  welfare,  or  in  enaotinf  laws  whioli  in  the 
jndgment  of  the  legislature  may  bo  expedient  cr  aaecoHiy,  that  body 
must  determine  whether  cr  not  the  measure  proposed  is  Icr  soma  pnUis 
purpose.  Although  a  deolaraticn  by  tha  Isgislatnre  that  anaol  yopcssd 
by  it  will  be  for  the  pnblic  good  will  aot  of  neoessi^  predndo  a  Jndicisl 
investigation  therein,  nor  be  oonolnsiTe  when  the  act  itself  is  palpal^y 
otherwisei  still,  if  the  subject-matter  is  of  snob  natore  that  Hiare  Is  asy 
doubt  of  its  sbaracter,  or  if  by  any  poesibility  the  legislation  nay  bs  te 
the  welfare  of  the  pnblio^  tha  will  of  the  legislature  mnsi  prevaiioTerths 
doubU  of  tha  court    Is  n  Jlodsra /m />«•<.•  100. 

C  OoNSTironoxAL  Law— AnBOPRiAnom— Lmiislatitb  DnoBmiv.— 
Li  making  appropriations  of  state  money  for  pnblio  pniposss  or  Isr  ths 
pnblio  good,  the  state  legislature  is  not  limited  by  necessity  alonoi  sad  hi 
determining  the  queetion,  it  is  reetsd  with  a  largs  dissrstiont  wliioh  ca» 
not  be  oontroUed  by  the  conrtib  oxoepl^  perhaps,  when  its  aotioa  is 
clearly  evasive.    DaggeU  v.  (Mgant  OB. 

y.  OoKSTiTunoHAL  Law — AppBOPBiATioir  10  Okjbbati  AnmnnaAKr.  — 
The  state,  under  its  general  authority  to  provide  for  the  pnblio  walfsn^ 
unices  reetrained  by  its  constitution,  may  make  appropriationa  to 
brate  important  events  in  the  history  of  the  country,  and  may 
such  power  upon  municipal  oorporations.  DaggeU  v.  Ooigan^  Oft. 
OonroaATioNS,  10, 11;  Irbioation  DisTRiora^  3,  0-11;  MomxPAL 
roRATiONs,  1-4;  Statis;  Statutm^  6|  Ti 


LIBBLb 

LT  m -.  is  MiMt  li  KbdMu  per  M  wliieh,  baiiV  p«MA«a  is  It  a^wt* 

p«per,  0C  owtela  pwiiom,  indading  the  pUiniifl^  duurgei  thai  with  ooa« 

'traoted  ianatieiini,  aUiged  ladiei  hare  perambulated  the  etreets  to  preTent 

vtioh  newspaper  from  being  purchased;  that  these  ladies  brasenly  lowered 

ttiemselTes  to  a  lerel  whioh  they  would  blnsh,  if  they  possessed  modesty, 

to  see  desoribed  in  type;   that  the  time  need  by  them  could  bo  moro 

profitably  employed  in  sorubbing  thehr  filthy  Idtohenai  ttiaft  womon  like 

them  have  little  Christianity  ezoopt  thai  wliioh  ttiey  ilaimt  on  drsai 

parade;  and  that  they  aro  nsnally  indiflbrontly  good  mothors,  wi¥e% 

•nd  daughters^  and  aro  intenneddlers^  who  aooompUsh  nothing,  and  no- 

g^«ot  the  duties  Qod  has  oreated  for  thorn.    Ansf  t.  Jckum,  48. 

%    SNYBLOra  Sim  THBOUOH  MaIL  WITH  WORDS   **BAI>  DxR  00LL10tai« 

AosHOT  "  ov  It  n  Libkl.  —It  is  a  Ubel  to  asnd  throngh  the  mail  an 
•nvelope  having  printed  on  it  in  large  letters  the  words  "Bad  Debt 
Collecting  Agency."    3taU  ▼.  iirmstrof^  36L 

H  PxanuBOBD  GbMMirinoATioN.  —  A  complshul  filed  in  a  ooort  of  oompetont 
jurisdiction,  charging  the  oommission  of  a  supposed  orinii^  is,  by  the 
•ode  of  OsUfcmisy  a  privileged  oonmnnioatioo,  for  which,  though  false, 
liha  oomplaiaant  onnnol  be  made  answarable  in  a  civil  action.  Ball  ▼• 
Ramies^  174. 

4i  A  Mbbb  Sillbb  ov  NnwBPAPHS  is  not  liabla  though  th^  contain  a  libel, 
if  ho  did  not  know  that  faot^  and  his  ignorance  was  not  due  to  negligent 
on  his  part,  and  he  had  no  ground  to  suppose  thai  tho  paper  was  likely 
to  oonlsan  libelous  matter.  SirttA  v.  /Qibiso%  4Si 
ib  SsLLBR  Of  A  HRWBPAraB  OoNTAiimia  A  LiUL  musi  aamme  the  burdan 
of  proving  that  ho  did  not  know  thai  ilcinlsinod  libelous  matter.  Afrcil 

ti  InoRMATiov  Mm  Onmniaii  LnnOi  «or  Ihvnorrni  SBOAun  Mattib 
OoimAuriD  Of  n  PAsnD  Taninr.  —  An  information  for  criminal  Ubal 
for  sending  through  the  mail  an  envdopo  with  libelous  matter  printed 
•n  il  k  not  def oolivo  because  the  libel  is  set  onl  in  it  by  pastbg  tha 
ariginsl  snvolope  thereon  and  making  it  a  part  liiareo^  instead  of  in* 
sorting  it  in  writing.  Skde  ▼•  ifrmsCron^  ML 

ff,  InosMATioir  fOB  OuMnr All  LniL  SoFfnaanr  mnmmn  OBAWinro  Wo^ 
fUL  AVD  MALfoioini  PoBUOAnov,  WHvr.^  Where  an  information  for 
criminal  libel  oharges  that  tha  aeeused  did  willfully  and  maliciously  libel 
•ad  deluM  the  prosecuting  witness,  by  sending  la  hor  through  the  mails 
an  enrelope  with  certain  libeloiis  indorsemonli  theraon,  it  is  sufficient^ 
•Mhou^  il  does  not  charge  thai  the  matter  complained  af  was  willfully 

a^sa^w  aan^vaa^paawH^PB^v    n^^a  s^naupan^^^ss     a^^^wa^^v   w  a   ^f^^w  ^^^^^^^w  s^^vnv^   ^^^^m^ 

C  ?iiiAnDio~K]iowLiDan  Of  LmL.— In  a  oomphinl  against  a  vendor  ol 
a  aswq^per  containing  a  libel,  il  is  snfiblcnl  to  state  thai  ha  willfully 
nd  inlsntionally  add  and  deliveiad  tha  papor,  witiiout  adding  thai  ha 
kaow  thai  it  contained  the  libdoua  article.  Arvef  r.  /ofta«o%  4S. 

C  Bfiunima  that  Pnoaaooniia  Wmrm  Owio  Dim  vor  ADimmu^ 
WHUi.  — In  a  prosecution  for  criminal  libol  for  asnding  through  tha 
■sil,  addressed  to  the  prosecuting  witness,  an  cnvalope  with  the  words 
"•Bad  Dsbt  OoUecting  Agency  *  printed  thereon,  avidenca  that  tha  proa- 
soating  witnsss  owed  some  debts  to  persons  other  than  Iho  defandanl  la 
act  admissible  for  the  defense.  State  v.  Ai'mdrmg,  861. 

Ul  Jubt  JuwkWB  Of  Law  An>  Faot  nr  PnoaaoonoK  fOB  Lbil.— Im 
prosscntions  for  libel,  under  tha  constitution  of  Missouri,  the  Jury  arc 
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}«dgM  of  Um  law  M  wdl  M  of  the  tmdbi,  aad  aio  not  requirod 
Mio  iwlraolioai  of  tiio  oooii  m  oondwifoi  teA  lh»  wart 
■InwItlMiii.  filofo  T.  Amuk-m^  ML 

000  AooioT,  S|  Snomca^  lt|  iMUOimnn;  U 

8oe  MimioirAL  ComFOEAsaum,  •-lU 

LISNS. 

L  Ihoommr  ■■rwmi  JimaiCBiiv  and  Hobtoaob  Lam.  —  Whom  ft 
mortgage  is  given  upon  exproM  agroement  that  tho  fint  mort^gagi 
be  eatisfied  with  the  money  advanced,  a  judgment  ereditor  of  tiM 
gagor  whoee  judgment  is  docketed  before  the  wtisfaetion  aad 
tlon  of  the  first  mortgage  or  the  recording  of  the  seoond  mortgage^  aad 
who  snbeeqnently  purchases  tbe  premises  at  ezeontlon  eale  vnder  lii 
Judgment,  without  notice  of  the  agreement  or  naiore  of  the  dfialingi  b» 
tween  the  parties  to  the  second  mortgage^  has  a  lien  saperiflr  to  tti 
rights  of  the  seoond  mortgagee.  The  latter  is  not  entitled,  aa  agaiast 
ftnoh  purohasers,  to  be  subrogated  to  the  rights  of  tiie  first  mortgsgea 
Biekards  ▼.  OriJUh,  166. 

&  FuoBiTT  or— SuBROOATiov. — A  lien  will  be  kept  alive^  nndar  aoae  di^ 
enmstanoes^  in  favor  of  one  who  has  paid  the  lien-holder,  althosigh  tte 
latter  has  satisfied  and  discharged  it  of  record,  but  where  the  equity  is  a 
latent  one,  the  lien  will  not  be  kept  alive  to  the  prejudieo  of  a 
quent  ftona /ds  purchaser.  Bk3kcard$  v.  Or^Uh,  158. 

9m  OovtPtrranoKBt  8|  OoNTRAcrai  S;  S;  Dutob  and  OBssnoB*  8f 

noNiy  6;  Bzicutobs  and  ADMiNiaTRATOBa^  14}  Hokmba]]^  1;  Uan» 
«Aai^  It  PABiraBBSHiP*  7;  Bnouvbbs. 

LIMITATIONS  OF  ACTIOSQ. 

!•  MuHioiPAft  OoBMRATioMS.  —  Tm  SrATOTi  or  LaarATtmwm  runs  for  aid 
against  citiaa,  town%  and  sehocd  districts,  aa  well  as  for  and  against  m 
dividnala  8iaU  v.  School  Dittrki,  4S». 

&  Mandamos— SiATOTB  ov  LDUTAnMW  AOAiwf.  —  A  pTooeoding  by  aw» 
damm  is  an  action  at  law,  and  um^  be  baited  by  the  statnte  of  Umilih 
tiona.  Aols  V.  School  DIttL,  420. 

&  MANDAMim— SiATura  ov  LnorAnoro  AOAnm.  — Aprooeediagby«aai 
liamaf  to  ocmpel  pnbUo  offioefn  to  perform  a  public  duty  ia  within  ths 
operation  of  a  statute  of  limitations  which  applies  to  all  claims  that  msy 
be  made  the  ground  of  an  aotion  at  law,  in  whatever  form  they  may  be 
pwsented,  although  such  statute  doea  not  expressly  iadnde  a  prscesdim 
by  mamdammo.  SiaU  v.  AsJbool  DM.,  420. 

t,  OomwraxjoBon  ov  ''Rctobn  to  SrAm"  nr  Sayiho  Olaubi  ov.^Aase* 
tion  on  a  promissory  note  made  in  anotlier  state  between  parties  rasidflBt 
there^  brought  against  the  maker  within  six  years  after  his  fiitt  maoval 
to  South  Carolina,  is  not  barred  by  the  statute  of  limitatioas  of  thst 
atate,  sinoe  the  saving  clause  of  that  statute  as  to  persona  who  **retiirB* 
to  the  state  includes  a  person  who  never  was  a  resident  of  the  state  be- 
fore^  but  for  the  first  time  comes  within  its  limits  and  takes  sp  hii  rai* 
deaoe  there.  Burroioa  v.  French,  811. 

flea  Adtbbu  Posskbion;  Dbbtor  and  Orsditoir,  8;  Bqurrr,  8;  Sxicv- 

Waa  AND  AD1II1IIBTBAT0R8,  1,  14;  TrNSPASB;   WAlBBOOUBSia^  11 
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L08TH0TBS. 
8m  HaoainABUi  iHsnuimn^  f, 

MALICE.  % 

8m  Bommsdbi  Imii^  7;  MiuinofTB  Pftoaoomnr.  L 

MAUaOUS  FBOSBCUnON. 
iHi  MAUonoim  Paoooirnoir  hatb  wtbe  nm  Fatobsd^  amd 
m  Boi  MHteiBftUc^  rnnXtm  Um  prmtaatiatt  wm  aoiubted  by  maUotb  and 
IIm  parif  inaligatiDg  il  had  no  good  raawm  to  believe  that  the  law  had 
baen  TiolBted,  and  did  not  aot  in  good  faith  upon  hia  reasonable  belief 
that  the  aooosed  wae  gnfltj  of  the  eflbnae  for  wUeh  ha  waa  proaeonted. 
Bali  ▼•  Budetp  174. 
%  Aanom  vob,  Mapftintnnj  mnaovt  Arrwt  of  DmNOiaBT  nr  Omoin ai» 
Acnam  ob  Batmnm  or  b»  PnopBtrr. — An  aotion  for  malioiooa  proa- 
aentioa  naj  be  nainAained,  althongh  the  original  aetloD  wae  began  by 
•Ml  anannoii%  and  the  defendant  in  that  aetion  waa  not  aneated  nor  hi» 
property  aalSML    tfmila  t*  outfttM^  UIUL 
il  PwmiMJi  €Ura%  Mauob  «ot  NnoiaaAULT  Dnwcaui  raoM  Wdun  of. 
—In  an  aetiett  for  auilloioBa  proeeeation,  the  dednotion  of  malioe  from  i^ 
want  of  prabaUe  eaoae  ia  not  a  neeeesary  one.    Malioe  may  be  inferred 
fbom  the  want  of  probable  oaaaa,  and  from  the  Tolnntary  diamiesal  of 
tho  alleged  meliaiooa  aoit^  bat  anoh  inferenoe  la  one  of  faot»  to  be  drawn 
Vf  the  Jnif  nnder  proper  inatmetiona.    SnM  ▼•  Bumu^  S28. 
dk  To  Shtrli  Pldomit  io  Hiootib  in  an  aotion  for  hia  malidoai  proeeoa« 
tlon»  he  mnat  ahow  that  anoh  proaeootion  on  the  part  of  the  defendani 
waa  malieiona  and  without  probable  oanae.    Batt  ▼.  Bowleg^  174. 
(k  TuoBUSM  OAun— Adtioi   of  AnoBKsr.  — Where  there  la  probablo 
eaoae  lor  oommenoing  a  proeeontion  for  malioiooa  treapaae,  and  the  proe* 
•oatot^  acting  npon  the  adTieeof  attonieyi»  and  beliering  there  ia  probaUa 
etoatb  ia  good  faith  and  without  malice  caasea  the  arreat  and  proeeon- 
tion, he  ia  aot  liable  to  the  defendant  for  malioiooa  proeeoation,  notwith* 
■tiading  one  of  hia  pnrpoaea  in  oansing  the  arreat  waa  to  preTont  tha 
eoneftraetion  af  a  boilding  on  hia  land.    Jaekaon  ▼.  JAmUngtom,  SOOl 
C  Pmiabui  Qauo— AiynoB  of  Maoibcrati.  — If  the  proaeontor,  befor# 
iailitnting  a  proaeention,  folly  and  fairly  etated  the  faoto  and  oiroom* 
•iMiaoo  to  a  Jnatioa  of  the  peaoe^  and  waa  adviied  by  him  tliat  they  eon- 
oMatad  a  reaaoBaUe  eaoae  for  the  arreat  of  the  plaintiff,  and  he  honeatly 
aolod  fca  good  iaith  nnder  anoh  adrioe,  no  aotion  can  be  aostained  for  tho 
proieoation.    So  held,  where  the  facta  atated  to  the  jostioe  were  eonfeea- 
edly  trna^  bat  ha  waa  in  error  ia  thinking  that  they  conatitated  a  orim* 
teal  aot  for  whioh  H  waa  proper  to  iaaae  a  warrant  of  arreat    BaUrm 
ANPH174. 
l  JasaimT  of  a  Jognon  of  thb  Pbaoi  Dsmraboiho  the  Aooohb  ig 
prtaa/oobeTldanaaaf  want  of  probable  eaoae  for  hia  proaaootioiL    Bi(f^ 
hif¥.5fafttab«k 
t  fMBiMM  Oapo— BuFuiaoaitaiiT  of  Oitil  Riort.— An  arreat  and  proa- 
ontiMi  iaalllatad  morcly  to  enf one  a  oMl  right  la  withoal  piobablo 
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MBtiL  w>^  raidim  !&•  pvoiMBtar  Ikiblt  iiv  i 

il  Pbobabu  G4imi~BBU».  —If  tht  pro— eutor 
tfit  MooMd  to  be  gail^,  Um  dafaoM  ol  probdbte 
k  aofe  inffioiant  thai  tha  known  faota  an  anoh  aa  to 
gnill  ol  tha  aoenaad  in  tha  mind  of  an  impartial,  reaionaMa 
didnolaraatoaQchbaliaf  inthamindolthaproMontor.    BaBw, 
174^ 

Hi  XnDBKM  B  ADimaiBLB  III  FaTOK  OV  TBB  PUklVCIfF  «0  SWDW 

OoauKBMD  at  tha  tioM  and  place  wlien  and  whare  aha  waa  alttrgad 
tha  ocmuniaaion  of  tha  oriine  of  adnltery,  if  those  making  tiie  diaiga 
than  praaent  and  claim  that  thay  made  inch  oharga  on  aoeoont  ol 
than  happened.    Snoh  andenoe  ia  admiaaible^  not  baoaaaa  it 
prora  tha  innooenoa  of  the  platnti^  hnt  baoaaaa  it  any  tend  to 
what  ooonmd  did  not  oonstitate  probable  oaaaa  far  tha 
parhapa  it  may  also  be  admianUa  aa  tending  to  ahow  innooanoa  af 
arime  charged.     Bigekw  r.  8ktU$,  SS. 

11.  Pbobabli  CAutB,  QuBanoN  or,  how  SirBMXTTiD.  —  PMbaUa 
tha  nature  of  a  Jndgmant^  to  bedatorminad  1^  tha  aonrt  vpoa  a i 
Titdiot  of  tha  jury,  and  k  not  to  be  randarad  nntfl  aftor  tha  Joy  has 

ghran  ito  rardiot  upon  the  facte  l^whioh  it  k  to  ba  dat iiiail     lib 

aol  naoeanry  tiiat  tha  facta  ba  found  in  tha  form  of  a  ipaeial 
Iba  aonrt  may  inatrnot  tha  Jnry  to  randar  tiMtr  Tordiot  lor  ( 
dafandaiit^  according  aa  thay  ehall  find  faoto  dcaignattd,  whioh  tba 
«aj  daam  aaffloiant  to  aooatitato  probable  oanaai    BaM  ▼•  AMahi^  17^ 

ft  Pbobabli  Oaotb  —  ImrrauonoBa  DBmnva.  —It  io  aol  aompatoat  fgr 
liia  court  to  gira  to  tha  Jury  a  definition  of  probabla  aanai^  nnd  inatmal 
tliam  to  find  far  or  againat  it^  according  aa  th^  nay  datamiiaa  ttat  tha 
fMti  an  within  or  without  that  definition.  It  mnal  imftrnal  tta  Jniy 
upon  this  eubjeot  in  tha  concrate,  and  not  in  tha  abotraet^  and  moat  not 
laaTc  to  that  body  the  office  of  determining  tha  quaation,  but  nraat  itadf 
determine  it^  and  direct  the  Jury  to  find  ito  Tcrdict  according  to  aocii  d^ 
termination.  Tlie  court  should  groups  in  its  inatraoticna,  the  facto  whSA 
tlia  aTidance  tanda  to  prOTO^  and  then  inatruct  tlia  jury  that  if  auah  fasti 
ba  aatoblished,  than  waa  or  waa  not  probable  cauas^  aa  tha  aaaa  nuay  bi^ 
and  that  their  Tcrdict  muat  be  accordingly.    BaU  t.  Mawtu,  17^ 

lt>  Tkb  BzuniraB  ov  Pbobablb  Oaubb  for  a  proaeeution  ia  alwaya  a  msttsr 
of  law  to  be  detormined  by  the  court  If  the  faults  an  nndispntedy  the 
court  must  order  a  nonsuit^  or  direct  a  Tcrdict  for  the  defandant  if  tlM^ 
aonstituted  probabla  causa»  and  if  they  did  not»  then  that  the  other  iasasa 
nmat  ba  submitted  to  tha  jury.  When  the  facts  an  oontradieto^  $ktf 
must  be  passed  upon  by  tiie  Jury  befon  the  court  oaa  datamina  tha  faaaa 
of  pnbabla  causa»  but  in  either  ccntingen<7t  the  quaation  k  atOl  ana  af 
law.  to  be  determinad  by  tha  court  from  tiie  facts  satabttshad  In  tha  OMik 
BaU  T.  AnoH  174. 

14  VmonAMLB  Oaubb  —  QvBnnoir  bob  Jvbt.  —  Whether  n  proatontut  ba» 
licTcd  tha  accused  guilty  of  the  crime  charged  k  a  quaation  of  fMl  to  ba 
submitted  to  the  Jury.    Ball  r.  Bawle$,  174. 

IB,  DAXAOBSt  WHBB  HOT  BxoBflBiTB.  —A  Tcrdict  foT  fivB  thoosund  doOaiB 
fgr  plaintiH  a  married  woman,  k  not  ezoeesiva  wiien  the  andanja  ahowa 
that  alia  had  for  a  long  time  been  anbjected  to  ontngaana  tnatosant  and 
abuse  by  tha  defendants,  ealminating  in  her  prosecution  befon  a  justki 
of  tlie  peace  on  a  charge  of  adultery.     Bigehm  t.  Skkbt,  2Sw 
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4V  IVIINUNS  SUfflUUDV  V  AlA  ChTlL  AOTIOHB.  •—  A 

prvpoodiraiiM  of  tfldiiiM  ii,  in  all  «iTil  tationi^  wifllfliimt  to  make  out  a 
«aM  lor  aitfaar  Utigaat  Hie  plaintiit  tliarefor%  in  a  anit  for  malicioua 
yoaaontion,  faondad  on  an  aofeioa  for  alandar  and  ito  Tolantary  dia- 
MiBial,  la  only  bound  to  aatoblish  the  troth  of  tfaa  alaadarooa  worda  by  a 
ftapondennoaof  aridanoa.  SniiA  ▼•  Burrw^  929, 
17*  KaiJin^  Yoluhtabt  DmoMAL  09  OaiL  Hun  mot  Pbima  Faoix  En- 
Moroi  Oft^Tha  Tolnntary  iliiinianl  ol  a  oItU  anit  by  the  plaintiff 
win  Bolb  in  a  aabaeqnant  anit  agatnat  him  for  maEeioiia  proaeon* 
aonatiftnto  fHamyU^  aridanoa  of  malioa.    8mHk  y»  Bmrm^  929. 

MAKDAMUa 
8aa  LDUTAnova  ov  Aonon^  11  & 

liANSLAUGHTKR. 
8aa  Emaaam,X 

MAROINB. 
Bioi 


MABBIAGB  AND  DIYOBOR 

L  OamMmAtmmf  What  Amouhti  «0b  ahd  how  Laarmb,  ^  A  wife  by  toI- 
nnlatily  haTing  aazoal  intorooona  with  bar  hnaband^  after  aha  knowa 
thai  ha  haa  aommittad  adnlteryt  and  thai  aha  oan  prora  it»  thereby 
aandonaa  hia  offmaa^  Bat  oondonation  in  anoh  oaaaa  ia  alwaya  oondi- 
Monal  and  ttmitad,  and  tha  parfy  f orgiran  mnat^  to  retain  the  benefit  ol 
tta  paidony  iNat  tha  other  in  tha  fntora  with  oonjngal  kindneaa  and 
idalityl  and  aa  a  general  mla^  the  pardon  extenda  only  to  anoh  offeiiaea 
■a  are  known  to  tha  pardoning  parfy  whan  tha  intaroonwa  ooonra, 
Wtooffafcwi  ▼•  Btmicnttoitf  478b 

&  OoniNniAncw  bt  Wm  hot  Ikplibd  nuni  Ssxv ai.  Imnnoousan  whsn • — 
Tha  role  toat  oondonation  may  be  implied  from  aexnal  intorooarae  ia  not 
anloroad  aa  rigoronaly  againat  a  wife  aa  it  ia  againat  a  hnabaad,  aapeoiaily 
whara  iha  ia  antiraly  without  mean%  and  wholly  dependent  on  him  for 
avwytiiingi  And  where,  at  tha  time  a  wife  permitted  her  hnsband  to 
hanra  aanal  interoonrsa  with  her,  ahe  did  not  know  and  oonld  not  proTe^ 
bat  OMnly  beliafad  npon  anapioion,  that  he  had  oommitted  adnltery»  it 
will  not  ba  preanmed  that  aha  intended  to  oondone  hia  offenae.  8hadd§m 
IM  T.  BkadOeUm,  47a. 

%  DHnmov  ia  tha  Tolnntary  aaparation  of  one  aponse  from  another  with« 
•ol  Jnatiileatloa,  and  with  an  intention  of  not  retnming.  WUUamM  t. 
WWkma,  617. 

4  Dmuauni  nr  a  Wm^  Oaubid  bt  hsb  HirsBAvn  PnoHiBrmro  her  from 
ataing  or  oommnnioating  with  her  mother,  and  hia  informing  her  that 
■ha  oonld  not  go  with  him  if  ahe  wanted  to  aee  or  oommnnicate  with  bar 
■otlMr, doaa not aonatitate any oaoaa for diToroa.     WiOiamMr.  WiUiam$, 

m. 

4  IhfOBon  BnTUBD  in  AiroTHan  Statb  againat  a  wife,  who^  at  bar  mar- 
liaga  and  arar  afterwards,  resided  in  this  atete,  and  who  nerer  appeared 
in  tha  aalt»  ia  Toid  aa  against  her  in  thia  atete,  thoagh  ahe  was  peraonally 
•anred  witii  proueai,  bnt  ontoida  of  the  territorial  jnriwiiotion  of  the  aoorl 
gmnting  tha  diToroe.     miUanu  r.  William^  517. 

See  BzxouTioN,  1;  Pabint  and  Child,  SL 
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lUMBB  AND  taaX AMT. 

!•  ftmonsli  hUMOjan  worn  Kaunnoi  or  Isdsmvoi 
— Wim  an  indiTidaal  «r  oorpofftllM  •ooftvaoli  wilk 
0r  oorpontion  «sw«isiiig  «i  mSfgpnAmt  MBployaMttl  isr  the  ItMv  te 
d»  a  work  nol  la  itMlf  nnkwM  «r  aiMnidaA  with  danger  to 
work  toboADnoaooorfingtotfiOoOBitaotar\gwtt«iethod%>ad  oaO 
Jaot  to  11io«iBpk)yar^s  oootnl  orotden^  oKeaptai  to  tiM  Maolts  to  ho  ob» 
taiiMd»  tbo  omplojor  la  oot  liablo  for  tho  wranghil  or  n^gligeat  aeti  of 
tto  oontraetor  or  Us  oarranta.    AOaida  <fe.  &  A  Cbi  ▼.  AnAeH^  0L 

ft  IifFLom  WHBT  LuBLB  Mm  Inmwmmt  OovntAovoali  A01&— 
Whan  work  la  wnmgfal  la  ItMlfy  or  If  dooo  In  tko  ordlaaiy  Buanor  noit 
molt  In  a  nnlaanoa^  tbo  ompKojor  la  ttaUo  fv  injiiiy  reonlting  to  thhd 
peiaon^  althoQ|^  ^  work  k  dono  bf  an  IndopidMrt  oontnotob  A^ 
iamta  €ie.  JL  JL  Oo.  r»  Anftw^,  23L 

X  IvDamrixiMT  Oovnioion-^LEABiiiiTr  or  BiiPLOTnu — An  omplojv 
may  mako  hlmaalf  Uablo  lor  tho  no|^Ugonoo  of  an  Indopandont  oootnotor 
bj  lotaining  tho  right  to  dlioot  and  oootrol  tho  tioM  and  Banner  of  ea»* 
ootbg  tho  work,  or  t^iatlrfering  with  thooantnetor  and  aowiming  oen- 
ttol  of  aU  or  part  of  tto  week,  eo  that  tto  Mlatioa  ol  auMter  and  aenrent 
arieeib  or  ao that  tto  iniwy  la tnoMhIo to  hia  Interferanoe.  Bntmara 
anpoiTlalon  to  aaaortain  that  tto  oootraotor  parfotma  hta  oontrao^  or  i^ 
oarfing  the  right  to  dfamki  Inoonpotant  workMS,  Witt  not  lender  tho 
ompioTer  Uablo.    illbohnte.  JLAOkr.  Klmhmr^  UL 

4  UnmwKDmn  OawKamon — Id^wnm  09  Kkplotbe.  —  An  employer  ■ 
liable  when  ho  haa  ratlflod  or  adopted  the  onanthoiiaad  neti  and  wroagi 
of  an  independent  oontraetor.    il<loNta  eto  A  A  Ch.  t.  JSmfter^,  23L 

ii  IvBipniBun  OoMnuorDB  -^liiABixiTr  or  Bifrunmk  —  Wheri^  aoeord- 
Ing  to  profioBa  hnowledge  and  ozperionoa^  the  work  to  be  dono  Iqr  an 
Indopandont  oontraetor  la  In  ita  natnre  dangerooo  to  otiieng  the  aa^ 
ployor,  and  not  the  oontraotert  la  liablo  for  an  injory  infliotod  in  the 
performanoo  of  tto  worki  and  the  rale  la  the  eaoM  when  the  wrongAd 
net  done  by  the  eontraotor  la  tho  TiolatieB  of  n  duly  Impoeed  by  oipraa 
oontraetor  by  atatnta  open  tho  ompfeyer.    iUlonfoelfr  JLJLOa.w.  E^ 

C  Iv  A  SwKfAn  Aon  wifWlT  KaraBuroa  «o  vbm  SaaTiaa  In  whieh  he 
la  employed,  to  efieet  aome  independent  pnrpoeo  of  hia  own,  hie  maater  h 
not  aaawerablo.  Iho  teat  of  the  maater'a  reaponsibility  for  the  aek  af 
hia  aarrant  1%  not  whether  ooeh  not  waa  dene  aeeording  to  the  inetrae- 
tiono  of  tto  maatar  to  the  aonraat^  bat  whether  it  waa  dono  in  tho  pr» 
oootion  of  tho  boaineaa  whioh  tho  oanrant  waa  employed  1^  the 
to  dob    Si^pketMm  t.  Simihem  Poe.  Cbw,  228. 

T*  LuxiuTT  or  liiaraa  loa  Aov  or  Sbbtart.  —In  order  to  hold  a 
tor  liablo  for  tiie  aot  of  hia  aenranti  it  la  not  neeeamry  that  the  lattar 
ahoold  hoTo  aathority  to  do  the  partloolar  aot  in  qneation;  hot  it  meat 
bo  dono  within  the  eoope  of  hia  general  antherity,  in  fartheranee  of  the 
maater'a  boafaieea,  and  for  tho  aooompliahment  of  tiie  objoot  for  whiofa  the 
oerrant  ie  employedi  and  whether  the  act  oan  be  implied  from  the  g«n* 
oral  aathority  eonferred  apoa  him  dependa  apon  the  natnre  of  the  mi^ 
▼ieea  he  ie  engaged  to  perform,  and  the  oiroomstanoee  of  eaoh  partioelai 
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ICAflraall  LuBiLirr  iob  Tobt  of  Sbryaht.  ^  If  a  itrraat  tte]^  asid*  from 
his  BMtar's  bannesi^  for  koweTor  short  a  tiine»  to  oommit  a  wrong  not 
OMUMetad  witk  tnch  bodnefla^  the  relation  of  maatar  and  serrant  ia,  for 
tiM  tioia  baing^  aoapendad,  and  therefore  the  maatar  ia  not  anawarabU 
for  tha  wrong.    8iephen»on  t.  Southern  Pac.  Co.^  2881 

LdABiUTT  OF  Mastkb  FOB  Wbonoful  Aot  ofSkrtaiit.  —  When  a  Mrraiit 
performa  tha  duty  for  whioh  ha  ia  engaged  in  a  wrongful  Buumer,  and  to 

»iha  mjnrj  ol  another,  tha  maator  la  liable^  althongh  ha  may  have  ax- 
proady  forbidden  tha  partienlar  aot.  IntematkmtU  etdtwOo^r.  Ander^ 
40%9(ML 

Ml  Nbouobno&  ^  The  teat  of  liability  of  an  employer  to  an  employea  for 
Injnry  reoeivad  in  the  oonrsa  of  the  employment  ia  negUgenoe,  and  not 
danger.    Kehler  r.  Sckwenk^  038. 

U.  flTAXB^Riau  Abbumxd  or  Bntkbibo  nrro  Smplotmbht  of.  — One  who 
•ntora  the  aerrioe  of  tha  stoto  aaaomas  all  the  riaka  attending  snob  em* 
ploymentk  whothar  ariaing  from  ita  ordinaiy  parilB»  or  rasnlting  from  the 
n^ligence  or  miBfeasance  of  other  aenranta  of  the  state,  and  an  appropri* 
ation  to  indemnify  such  servant  for  injuries  sustained  while  in  suoh  aar* 
Tiaa  ia  a  mere  gratuity.    Bourn  ▼•  Bartf  203. 

IS.  ICastbb  must  Fubnisr  Safb  Apfuabgu,  ahb  Kibf  Thbm  n  Rbfiib. 
—  It  ia  the  duty  of  a  master  to  furnish  to  his  servant,  for  the  perform* 
aaoe  of  the  work  required  of  him,  safe  and  suitoble  applianoea,  such  aa  a 
reasonable  and  prudent  person  would  ordinarily  use  under  similar  eir> 
eumstanoea,  and  also  to  see  that  the  same  are  kept  in  proper  repair;  and 
these  duties  cannot  be  delegated  to  another  so  as  to  relieve  the  master 
from  liability  for  injuries  sustained  by  reason  of  a  failure  to  perform 
them  properly.  Carter  t.  Oliver  Oil  Ch.,  815. 
It.  Duty  to  Furnish  Safb  Maohinsbt.  — When  the  machinery  fumiahed 
by  a  master  for  the  use  of  hia  aarvaat  ia  of  the  kind  in  common  use  for 
the  same  purpose,  the  master  ia  jnatified  in  using  it,  and  will  not  be  liable 
for  an  injury  oaused  thereby,  unless  he  has  information  or  reason  to  believo 
that  ito  uaa  ia  attended  with  danger,  or  that  a  safer  kind  of  maohinary 
ia  in  common  usa  for  doing  the  same  kind  of  work.  Nix  t.  Texa$  Pac» 
Bf  Odw,  897. 
1^  Butt  to  Fubkoh  Safb  liACHiNBBT.  —  An  employer  ia  bound  to  fnmiali 
machinery  and  appliancea  of  ordinaiy  character  and  reasonable  safaty, 
and  tha  former  ia  the  conclusive  taat  of  the  Utter.  KMer  v.  Sehwaikt 
633. 
Uw  Bbkyavt  has  Rigbt  to  AasuMB  that  ApFUABcn  Vubbishbd  Him  abb 
Safb.  *-  A  servant  baa  a  right  to  assume^  without  inquiry  or  examination, 
that  the  applianoea  furnished  him  are  safe  and  anitabla.  OarUt  t.  OUmr 
OU  C7a,  815. 

IA  DoTT  to  FUBIiiaH  Safb  MAOHIirBBT^OORTRIBUTOBT  NBGUOBirOB  OF 

Sibvabt.  —A  master  is  bound  to  uaa  only  ordinary  oare  in  furnishing 
safe  machinery  for  the  use  of  hia  servant^  and  if  thora  ia  more  danger  in 
the  uaa  of  the  kind  furnished  than  that  in  oommon  uaa,  and  the  servant 
knows  it^  or  by  the  ezerciae  of  ordinary  oare  and  prudence  should  know 
it^  he  oannot  recover  for  injuries  oauaed  by  ita  use.  Nix  f.  Texa»  Am. 
jryC7o.,  897. 
IT.  Maghhtbbt  in  Obhbbal  Ubb — Bhploybb's  DnoRBnoN.  —  Where  thara 
are  several  appliancea  in  general  use  for  the  performance  of  a  particular 
kind  of  work,  the  choice  between  them  being  a  matter  ol  judgment  da- 
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HniHf  mt  mutmmihig  mtk<SS^Lom,  mi  •mplogrw 
Hob  to  lelect  Moocding  to  hit  owm  Jndoiiiaiit    KMar  t. 
in  ▼KB-nivovAiA-*WluWn8r»gndMof  nukkofMiplograMaCa 
<omp>ayng»gtd  ia  a  «nDiiioa  •mplojmmit  will  mtk  liMtruy  Um 
•C  fiUow-MnpiDti^  y«l  wh«n  oim  it  mthoriied  to  ^m^Loij  tmd 
Mrrmato  working  «iid«  him  and  nndw  Ui  dlwelioB 
■igHgwot  ii  thai  of  tho  matter.    Ms  ▼•  Tom  ^ml  Jtp  Ok.  887. 

iM  HawniMi^  %  lUnjMan^  S-a^  8-lli  8xamk  i|  Atason^  7| 

aaann^  L 

HENACK 
8io  Onraaaini^  10-UL 

MENTAL  ANOUraS. 

MEBGSR. 
8io  JuMiim^  1^  9k 

§m  Fkjumirato  !• 

MISTAKE. 
8io  Bqumr,  6}  EmMorai^  L 

MORTaAGE. 

!•  MoHoasn  mam  Ko  Lnv  mi  Kara  axd  Fmonn  m  Monrai 
—A  BMrlfHtoo  liM  on  ipooiflo  lioo  vpoa  ttia  ronli  aad  praAte  of 
fi^iod land, anloM it iowttipolatod in tlM mortgagor  laSoathOaoli^ 
tba  mortgi#wr  ilQl  remain^  afoa  after  ooadilion  brokon,  ttmowMrof 
tto  mortgagod  pwmiiMi  and  rotaint  all  tha  righto  iBoidoBft  to  ancii 
ocihip^  among  thorn  tho  right  to  roootfo  tho  ronto  aad  pnfito  A 
▼•  ixaraifiy  786w 

ti  Eworrt — Cbmpitob  vor  EnorriD  bt  OLADmra  SnuPLin  ni 

VB%  WHBW,  —  A  oroditor,  by  olaiming  a  onrplaa  arWag  from  tho  forOi 
ohMoro  of  a  dood  of  tniat»  will  not  bo  ootq^pod  from  y^^Hnlug  Hi 
validil(f ,  on  tho  gnmnd  that  it  woo  mado  la  fraud  of  «codttai%  wh«  Ito 
objootioa  la  raiaod  1^  oao  iHio  waa  a  par^  to  tho  fnmd.  Jiiyianif; 
MUtAdkWk 

&  EniuFraL— MoRTOAgoR  BarAiwnio  Vmotjoam  ow  UatnoAam  Eam 
sm  laoH  DufTivo  Pihushasib*!  Tivl%  wmav.  —  Whoro  a 
aftor  a  dofootiTo  ozoroiM  of  the  powor  of  mlo  in  a 
■nrplno  prooooda  of  tho  oala^  without  knowlodgoof  thodofootelattoail% 
hat  roteina  aaoh  prooooda  after  ho  loama  of  taoh  dafooH  1m  will  bo  mi 
toppod  from  donying  tho  porehasor's  titlo.  Ho  oaaaol  bo  pormittrf  te 
ropadiato  tho  mortgago  oalo^  and  at  ttm  mubo  tinw  iaoial  i^oa  ha?!^ 
tho  boBoflt  of  it.    Brewer  r.  Ntuh,  74B. 

8oo  ApfiaLi  1|  OoBPosAnoNs,  8;  Oo-tbhahot,  %  Daami  ahb 
%  ti  I>iBD%  lOt  iHJOironoir,  4|  Lons,  If  FaaiaiMaii, 7| 
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MUNICIPAL  00RP0ItATI01f& 
G6]i8TTTunovAL  Law — LioisLATioif  O&SATiNo  Public  Cortokatiombl  — 
The  legUlatare  may  by  gtnenl  laws  Mithoriie  the  inhabitante  ol  any 
district,  uiider  saoh  restriotions  mod  with  snob  preliminafy  steps  M  il 
Bofty  deem  proper,  to  oKganiie  theraselTes  Into  a  public  corporation  for 
the  porpose  of  ezeroiaing  governmental  duties,  and  snob  corporations  are 
Bot  required  to  be  formed  in  the  same  manner,  nor  proTided  with  the 
■ame  powers,  as  other  public  or  municipal  corporations  ol  a  different 
class.    In  re  Madera  Irr.  DUL^  106. 

L  CbMarnnrnoKAL  Law—  Liqislatioh  Orsatdio  Pubud  OoBPOftATKUia 
VNDBR  Qenbral  Laws.  —  The  general  laws  which  the  legislature  may 
•naot  for  the  creation  and  organization  of  public  corporations  may  be  se 
aamerous  as  the  objects  for  which  such  corporations  may  be  created* 
and  as  they  are  only  the  representatiTes  or  agents  of  the  legislatnre  iia 
the  Tarious  localities  of  the  state,  the  requirements  for  organisation  may 
▼ary  with  the  character  of  the  purpose  for  which  they  may  be  created. 
In  r$  Madera  Irr.  Diet.,  100. 

IL  CovsTiTUTioirAL  Law — LiGisLATioif  Cruatino  Public  Corpoiutions '^ 
PowBBS  OoNFBRiuu>.^The  legislatnre  is  authorised,  under  its  general 
power  of  legislation,  to  invest  public  corporations,  when  created  by  it^ 
with  the  same  powers  it  could  itself  have  exercised;  and  in  providing  for 
such  organintions,  it  need  confer  upon  them  only  such  powers,  as  in  ita 
Judgment  are  proper  to  be  exercised  by  them  ia  the  discharge  of  the 
pejrticular  functions  of  government  which  may  be  cenferred  upon  them. 
In  re  Madera  Irr.  DiaL,  100. 

4te  CovanruTioNAL  Law.  —  Mukioipal  OoRPOftAnoBs  Wsiob  mat  bb  Obb* 
ATBD  BT  Gbhbral  Lawb  are  not  b'mited  to  towns  and  cities,  but  the 
legislature  may  authorise  the  formation  cl  snch  corporations  for  any 
public  purpose  whateTcr.    In  re  Madera  Irr,  DiaLp  100. 

Ik  MUMIOIPAL  OoRPOBATIONS  abb,  fob  BiANT  PUBTOBBS,  BUT  DBrABTMBBIB 

or  THB  Statb^  organised  for  the  more  oouTcnient  adminiitration  of  cer* 
tain  powers  belonging  to  the  state^  and  in  their  management  and  control 
of  streets  and  parks  within  their  limits^  sad  in  actions  for  the  vindioa- 
tion  and  preserration  of  the  public  rights  therein,  ezerdse  a  part  of  Hm 
sovereignty  of  the  state.    People  r.  HoUada^t  100. 

%»  JUDOMBMn-^MuBICIPAL  COBTOBATIOMS,  WBBH  RflntBiBHT  THB  PBOPLI. 

—  Municipal  corporation  having  full  power  and  jurisdiction  over  the  pub* 
lie  squaree  within  its  limits,  with  a  right  to  sue  sad  be  sued,  is  authoriasd 
to  «*^"^<«  and  defend  all  actions  rslating  to  its  right  to  subject  to  the 
public  use  squares  and  land  claimed  by  it  to  have  been  dedicated  for 
■uoh  pnrpoees,  and  in  any  aotioo  brought  or  defended  by  it^  it  reprseents 
the  people  of  the  state  for  the  purpose  ef  preserving  the  puUie  rights  of 
which  it  is  the  trustee.    PeoflU  v.  ffoUadaiff  100. 

!•  Sbobiov  of  Qrrr  Oouvcil  -^Yauditt  of  OBDnrABOBi  —  When  the  mayor 
of  a  dty  and  all  the  members  of  its  common  council  BMot  in  special  see- 
■ion  and  act  aa  a  body,  they  may,  at  such  meetings  or  at  any  adjourned 
session  thereof  at  which  a  quorum  is  present^  1*8^7  P*»  i^y  ordinance 
within  their  power,  notwithstanding  no  written  cell  for  saoh  special  see* 
sion,  specifying  its  purpose,  was  made  by  the  mayor  or  two  counoilmea 
as  required  by  law.    Magmeam  w,  Oii^  of  PrematU,  4S6. 

IL  Obdih ANGB — Pasbaob  ov.  —  Under  the  Nebraska  statutss,  the  council  of 
any  dty  ol  the  second  dass  having  more  than  Ave  thonsand  inhabitante 
nay,  when  lawfully  in  sesdon,  pass  any  ordinancs  by  the  ooncarrl^g 


feto  dt  m  majority  of  Ihe  memben  of  meh  oomali^  or  liy  fke 
iPDit  of  OBO  hftlf  ftharaof  wiUi  ftho  ooaoamooo  dt  tbo  anjOB. 
T.  C^r  ^^Wmoni;  438. 

il  OoooFinoB  Tax— OftfiOiAaoi  Yoni  or  Pais— Puiaxsi;  —  Whilo 
panal  provision  lor  tho  onloroooMal  ol  an  ordioaooo  ixnponng  ma 
lion  or  lioenoo  tax  it  void,  that  dooa  not  invalidnto  ite  othor  valid  paiti 
when  iooh  partt  form  noompleto  ordiDanoa^  and  aro  not  doponil— t  ops 
tho  void  portion.    Magmmt  w.  OUif  ^  FremaiU^  4M. 

Ml  OoooTAXiox  Tax  —  OoNannmovALiTr.  —  An  ordinanoo  Impooing  no  o» 
onpntion  tax  or  lioonao  foo  for  tko  privilafa  of  oairytng  on  eortain  kzadi 
of  bosinem  in  a  oity,  making  no  oxooptiona  in  favor  of  or  agniiwl  anyoni 
•afvying  on  oabh  bodnoia  taxod»  bnt  oporatfag  uif ormty  •n 
to  wUoh  il  appUo%  ia  not  rondoiod  nnoonalitntioBal  for  wnnl  «i 
iormily,  from  Iho  foot  that  it  doaa  not  dtmaitj  oaoh 
gradnata  tho  noMMint  that  ahall  bo  paid  1^  tho  poraon 
noH  aooording  to  tho  amonnt  of  bnainom  dono  bj  liink    Magmeam  v.  C% 

II.  OocxjFAnov  Tax  — OoirvnTOTi09ALnT  or.  — Undor  a  oonstitation 
viding  that  tho  logiaUtnrs  ahail,  by  goneral  law,  provido  naodfol 
by  levying  laxes  by  valoation,  whioh  ahall  bo  naiform  an  to  Iho 
npon  whioh  thoy  oporatOb  and  that  tho  legiaUtoro  may  voot  mnnioiinl 
oorporatioBa  with  power  to  aeseea  and  ooUeot  taxes  whioh  shall  bo  «■»> 
form  in  respoot  to  persons  and  property  allSBotedy  tftio  logislatnro  may,  ly 
general  law,  ooaf er  power  npon  oities  and  tofwns  to  impoeo  oooopation  m 
lioense  taxes  lor  mnnidpal  purposes.  The  only  rsetiiotioii  impossd  i^ 
that  the  taxes  so  levied  shall  be  nniform  as  to  olass.  Mtigmeam  ▼•  Ckg0 
Frtmomi^  4S6. 

Ill  ABUTTiKfl  OwHxn  Bimn.xD  to  IvjimOTiov  to  RxtTBAnr  Gnr  Oonh 
(BL  iBOM  PATnro  OoMTBAoron  lOB  IxnBvnCT  Snsnr  Wobk,  who. 
—The  owner  of  a  eity  lot  abntting  on  a  street  whioh  is  being  paved 
in  an  inqperfbol  manner,  under  a  oontraot  with  tho  oily,  has  a  itgfat 
in  equity  to  an  injnnothm  to  reetrain  the  eommon  oonncfl  from  pay« 
ing  for  snob  imperfeot  work  before  a  trial  at  law,  where  hia  ptopsi|y 
will  be  asssssed  for  part  ol  the  ooet  thereof.    Bat  tiiia  ia  the  eeopl^ 
meat  of  relief  to  whioh  ho  is  entitled,  for  a  oonrt  of  eqnily  has  as 
tight  to  try  and  definitely  settle  the  question  between  tho  oity  and  iht 
oontraotor,  whether  their  contraot  has  been  or  is  being  exoonted  aeeord- 
ing  to  its  terms.    A  oonrt  of  law  is  the  proper  fomm  for  the  dotenaisa- 
llon  of  that  question,  and  a  oonrt  of  equity  will  not  take  oognimnm  d 
oontrovorsieo  thai  are  alien  to  Hi  genius  and  its  methods  eC  proosdam. 
The  bin  in  aneh  ease  shonld  bo  exhibited  far  tho  loBefol  tho  oomplsinan^ 
and  also  for  all  other  land<«wners  sisularly  sitaated  who  deaired  to  eosM 
in,  and  should  show  distinotly  that  the  oommon  oonnofl  had  been  sallid 
npon  to  perform  tho  duty  the  not  doing  of  whioh  iormo  tho  bmii  d 
oomplaint    Lodor  v.  McChvem,  446L 

Ul  YAGATioir  ov  8rnB«r  —  Salb  or  Taoatbd  Lamk  —A  eity,  pnwiwi^ 
the  abeoiute  title  to  its  streets  and  tho  power  to  vaoate  the^  amy,  apon 
regularly  vaoating  a  street  for  the  public  good,  and  after  a  tender  d  fair 
damages  to  the  abattiag  owners,  grant  or  sell  the  land  thus  vasalid  t» 
private  parties.  The  title  thereto  doee  nol  revert  to  tho  abutting  era- 
ert.     LmdiOff  v.  OmoAo,  415. 

8oo  Clovd  Off  Titlb;  GoRroRAxioBil  7|  DxDiaAnovi  Hishwai^  1-%  la^ 
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IIUNIOIPAL  FOnL 
8m  OoBvosAnon^  7« 

MURDER. 
8«e  H0M101D& 

MimJAL  BEKKFir  800IKni& 
8m  BnrjmoiAL  Aanocursiam, 

NBOLIOENOBi 
1.  Wsnr  AvT  YounrrABT  Aor  mat  Natvballt  Rnviir  nr  Iirjuxr  «o 
AvoTRBBy  tha  aolor  mart  mo  to  it,  at  hit  porO,  Ihftt  Injury  doM  not  fol- 
low, or  ho  nmtt  respond  in  damages  thoref  oTt  no  matter  what  the  motiva 
ar  the  degrM  af  eare  with  whioh  the  aot  ie  perfonaad.    Jfoilia  t.  Ima 

flL  CoRTBAor  RiLATion.  —When  an  aot  ol  negligonM  ie  iamlnentlj  dan* 
geronsi  the  aotor  ia  liable  to  a  party  injarod*  whether  there  ie  any  rela- 
tion ol  oontraot  between  them  or  not    MtuUm  t.  Zieati0ood»  277. 

H  IfAanB  AHD  Sbbtamt  —  DABOBBoua  HAininraftT  —  KaouaamnL — Iha 
owners  af  a  thraehiag^maohina  are  gnU^  of  groaa  negliganM  ia  iMTing 
its  berel  wheel  and  oogs  nnoorered,  knowing  them  to  ba  thne  imminently 
deageroos  to  hnaian  lile^  A  laborer  eboat  the  maehin%  wbab  beiag  ar* 
dered  to  oil  tta  blinder,  ie  ii^nred  while  attempting  to  perform  eaoh 
aot|  by  aondng  in  oontaot  with  snob  boTel  wheel  aad  eoge  withoat  knoid> 
adga  of  their  dangaroos  Maditiaa,  may  reeorar  Iroia  the  owners  of  tho 
maehine^  whether  ha  wm  their  eerrant  at  tfaa  tiaM  ar  not.  Jfoilia  ▼• 
£€fia0ood^  S77« 
4»  HaouanvcB-^DAaoBBOvaMAOBiinair— DorrovOwnnk-^WheMtho 
daageroaa  aonditioB  af  maahinery  ia  foreeeen  aad  pointed  ant  to  tfaa 
owner,  the  daty  is  imposed  apon  him  to  adapt  ovary  possible  praeantion 
to  aToid  injury  to  thoM  working  about  HL  His  fsllara  to  perform  saoh 
daty  mekM  him  liable  for  all  reealtlng  injury.  Jfoilia  ▼•  Lswjuiod,  977. 
lb  KioLroavoa  ov  RnromnsLg  Aonr  lammnva  aarwrni  DminK 
Avya  KaoLTonroB  abd  Daxaob  8«jifBBBD  Bbbaxs  GaimAL  OoBBBonoir, 
WHBB.  —  Whoa  the  independent  sot  of  a  responsible  pereoa  iaterrenM 
between  tha  defendant's  nsgUgsnM  and  tfaa  iajary  sastoJnad,  saoh 
aet  hreake  tfaa  aaaaal  ooaaeotioa  between  the  negUgeoM  and  the  dam* 
sgOb  aad  he  who  ie  guilty  of  the  original  negliganM  ie  not  oharg^ablsb 
bat  redroM  nnst  be  eoaght  from  him  who  dirMtly  eaased  tha  injuryt 
unless  the  interraaing  aot  ie  noh  m  might  reaaonably  hare  been  antioi- 
patad  M  tha  aataral  or  probable  VMult  of  tho  arigiaal  neg^igenoe^  ia 
whioh  latter  oaM  tha  original  negligonM  will  ba  regarded  m  the  prozi* 
anto  MUM  of  the  injury,  and  will  render  the  pereon  gailty  of  it  oliargo* 
aUa.  Whers^  therefore^  a  pereon  driTing  on  a  eountry  highway  aMoto 
saother,  alM  driving,  who  fails  to  tarn  oat^  m  rsqntred  by  stotats^  aad 
the  former  ia  oompelled  to  drive  upon  the  dde  of  the  road  and  ia  iajnred 
by  oolliding  with  a  post  in  the  highway  stooding  outside  of  but  near  to 
Ihe  traveled  part,  the  town  will  not  be  liaUa  for  tfaa  injury,  bat  tha 
Ah.  8iL  Bar.,  You  ZXVn.— ft 
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penon  wbose  mdependent  aot  wm  the  prozliiiaie  mtmm  of  fke  i^f^iy 

be  liable  therefor.    Mahoganjf  t.  Ward,  763, 

C   CONTRIBDTORT  NlOLXaSHCni  —  DlFBHSB  OF,  OAHSOT  BB  OOXSID] 

MoTiOH  lOB  Nonsuit.  —  [n  South  C&roliiu^  the  qaeetion  of  the 
contributory  negligenoe  oauaot  be  eonaiclered  onder  »  motioa  for 
suit.    Carter  r.  Oliver  OU  Co,,  81S. 

T«  QoBSTiON  OF,  TO  BS  Dbtebmimed  bt  Jitbt.  — Tho  queetioii 
not  the  testimony  addnoed  ia  sufficient  to  proTe  negUgenoe  ia 
to  be  determined  by  the  jury.     Carter  t.  Oliver  OU  Oo^  81&. 

Il  Dbath  of  Pabsnt — Ukbobn  Child  mat  Rbooybb  fob.  —  A  diild 
at  the  time  of  the  negligent  killing  of  its  parent  in  tlio  employ  of 
way  oompany  is  entitled  to  reooTer  damagea  tbarefor  aa  a  i 
Texas  eie.  H'y  Co.  w.  Bobei-tmrn,  929. 

8aa  Banxa  aitd  Bankiko,  ^7;  Corporations,  8;  Bounr,  5|  Imraani 

CBBPBBS,  4;  JuDOMBNTS,  6;  LiBBL^  4;  Mastbb  avd  Sbbtabt^  1,  I^  1% 
16^  18;  Bjulboads,  d-8,  10;  16,  18^  21;  States;  Tblbobafhs^  IL 

NiaonABLB  mSTRUMENTS. 

L  Plaob  of  Dbliybbt  of  Notb  Dipositbd  in  thb  Mails.  ~  Tho  plaaa 
where  a  note  is  made  ia  not  the  place  where  it  ia  written,  8i^ii«d« 
and  dated,  but  the  place  where  it  is  deUrered.  'Where,  therafara^  a 
promissory  note  ia  drawn  by  the  payee  in  Baltimoro  and  forwarded  la 
the  maker  in  New  York,  where  it  is  signed  by  him  and  retoraed  hj  bhS 
ta  Baltimore,  snoh  note  ia  to  be  deemed  as  made  in  New  York.  By  de- 
positing the  note  in  the  mail  with  the  intent  that  it  shall  be  traaanittBd 
to  the  payee  in  the  nsnal  way,  the  maker  parts  with  his  dominion  «b4 
oontrol  oTer  it,  and  the  deliTery  ia  in  legal  oootemplatiaa  ooiplsi^ 
BarreU  r.  Dodge,  777. 

%  A  Nora  Aoquirbd  as  Sboubitt  fob  a  Rbb-bzutino  Dbbt  ia  open  to  Aa 
defense  that  it  waa  made  for  one  purpose  and  had  been  need  for 
United  States  N<U,  Bank  r.  Swing,  615. 

&  XviBBNOB — BvRDBN  OF  Pboof.  —  Whbn  A  NoTB  haa  been  obtained 
the  maker  by  practicing  a  fraud  on  him,  one  who  aeeka  to 
thereon  must  assume  the  burden  of  proving  that  he  ia  a  bona  JUU 
chaser.    Joy  t.  Di^endorf,  484. 

4  InDOBSBM BNT  MadB  fob  THI  AOCOMMODATIOIf  OF  THB  MaKBB,  UFOIT  ■■ 

BxpRBSS  AssuBANOB  that  the  instrument  would  be  negotiated  only  ia 
another  state,  cannot  be  anforoed  against  the  indorser,  ii,  contrary  to  Aa 
agreement,  it  is  negotiated  in  this  state  to  one  who  has  not  parted  with 
anything,  nor  made  any  new  agreement  in  reliance  npon  it,  and  who  i^ 
oeiyed  it  merely  as  additional  seonri^  for  an  antecedent  debt.  OnMei 
SkUes  NaL  Bank  t.  Bwing,  816. 

L  Pabol  Etidbnob  n  Admissiblb  to  Pbotb  that  an  indorsement  waa  made 
npon  the  express  agreement  that  the  note  indorsed  should  be  negotiatad 
at  a  specified  place  only.     United  States  I^aL  Bank  r.  Swing,  616. 

A  Pbomtssobt  Notb,  Law  of  Plaob  whbrb  Maob  DBrBBMnnta  Constbohv 
noN  of,  whbn.  —  If  no  particular  place  of  payment  ia  specified  in  a 
promissory  note,  the  law  of  the  place  where  it  is  made  determines  not 
only  tto  ocnstruction,  but  also  the  obligation  and  dntf  it  impoaea  upon 
tho  maker.  And  the  maker  may,  therefore,  avail  himself  of  any  eqnita* 
Ma  defenses  giren  to  him  by  the  law  of  the  plaoa  where  the  note 
Barr^  T.  Dodge,  Til, 


loii 

r*  Kx»«r  Ifani^ Amov Av Law  MAiNTAnrABLi  uvov,  wimr.  ^ Aniotioa ai 
]»w  lias  npoo  a  promiMory  note  indoned  to  tt«  plaintiff  before  mntnllfy 
ajkd  by  him  lost  after  its  maturity,  and  all  that  the  plaintiff  In  raoli 
action  ie  reqaired  to  show  to  entitle  him  to  a  raoorery  is,  that  the  defend* 
•at  eau  pay  the  note  without  the  hazard  of  being  required  to  pay  it  ft 
second  time.    Adams  r,  Baker^  721. 

&  IPuBCHASEB  nr  OooB  Faith -» BviDaNCK  ~ne  possession  of  a  negoti- 
able instrument,  acquired  in  good  faith  and  in  the  usual  course  of  trader 
constitutes  the  holder  a  purchaser*  whether  the  person  from  whom  it  waa 
veoeiTed  had  title  or  not^  and  the  rule  is  not  affected  by  the  f  aot  that  the 
■totato  omits  the  words  *'  in  the  nsual  oonrse  of  trade*"  as  the  maiaJUIeB 
of  the  transaction  may  always  be  establishsd  by  drcnmstontial  evidence^ 
WUmm  T.  Denton,  908. 
9u  PvBOHASXR  m  CkK>B  Faith. — A  promissory  note  given  by  the  purchaser 
of  a  negotiable  instrument^  claimed  to  have  been  acquired  in  good  faith 
in  the  nsual  course  of  trade*  is  a  vainable  consideration*  though  its  inad- 
equacy may  be  shown  on  the  issae  of  good  faith.    WUton  t.  Denlon,  906* 

Wmm  AoBMOT*  2;  Bills  of  Lading;  Husbani)  and  Witb,  2;  LnciTATioirs  ov 

Aoriovs*  4;  Partnership,  6;  Usitbt. 

NEW  TRIAL. 

1*  VbWLT  DjBOOYBBBD  EtIDBNCB  not  QrOUND  IOB  NlW  TrIAI^  WHIN.  —A 

new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  eri* 
deuce,  where  the  moving  party  fails  to  show  that  he  could  not,  by  tba 
exercise  of  reasonable  diligence*  have  discovered  such  evidence  in  season 
to  have  used  it  on  the  trial*  and  does  not  state  any  excuse  for  not  having 
then  produced  il    BarreU  T.  Dodge,  777. 

2*  TxRDicr— >  Whxn  BxoBimvB.  ^In  actions  where  there  is  no  fixed  legal 
rule  of  oompeniation*  the  verdict  of  the  ]ury  ia  oondusivs^  unlsss  it  is  in- 
fluenced and  mialed  by  oorruption,  passion,  or  prejudice;  and  when  the 
amount  of  the  verdict  is  such  as  to  ahock  a  aenae  of  jnatice*  and  muat 
have  been  the  reault  of  paasion  or  prejudice  on  the  part  of  the  jury*  tha 
Judgment  rendered  in  accordance  therewith  will  be  reversed  aa  excaaaiTa. 
Weetem  U,  TeL  Oo^  v.  H<mghUm,  918b 

&  DxriNmoN.  —  Word  **  Thxrbupon*"  in  the  aentence  **  therenpon  the  de- 
fendants filed  in  writing  their  motion  for  a  new  trial*"  appearing  in  the 
record  immediately  after  the  verdict*  is  to  be  construed  as  an  adverb  of 
time^  and  meana  without  delay  or  lapse  of  time.     HUl  v.  Wand,  288. 

4*  Atfbllatx  Practiob— -Injvrt  whbn  n»d  not  bb  Shown.  —  Obdbb 

SUBTAININO    OBJXOnON  TO  A  QuBSnOlT     OaLLINO    BOB    ByIDBNOB    Ad- 

masiBLB  as  part  of  the  res  getim  entitlee  the  party  whose  evidence  is 
excluded  to  a  new  trial*  though  there  is  nothing  to  show  whether  or  not 
the  evidence  would  have  been  material  had  it  been  admitted.  Hermea  v. 
CUeago  eU.  Ify  Co,,  89. 
%,  Niw  Trial  in  Criminal  Gabbs  —  Statxmbnt  and  Coumbnt  bt  Counsbl 
AS  TO  Facts  not  in  Byidbnob.  —  Where*  on  the  trial  of  a  criminal  caae* 
oouuael  for  the  prosecution  ia  permitted,  in  the  preaenoe  of  the  jury* 
to  state  facte  not  in  evidence,  imputing  a  violent  character  to  the  ao- 
esaed*  and  to  comment  upon  them  in  argument  to  his  prejudice,  he  is 
entitled  to  a  new  trial,  although  the  jury  ia  instructed  to  disregard  all 
ftetemento  and  oommente  of  counsel  aa  to  any  matter  aot  ia  evidenesii 
P€opUr.AkLm,l^ 

See  ArvBAl^?. 
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8m  Oomteaob^  f  I  HoKMTAAi^  1-S|  iKiVHonon;  4;  Ibbmavsov 
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9UI8AH0HL     > 

1»  limiwuiPMrf  TknPAanBs— LuBiunrov  Sacb.— Whet««B  i^joijli 
Undt  from  tha  aooamuUtioa  of  rofoto  fRMH  oool  watka  k  lb»  looBltiC 
independent  aoto  of  troepMt  by  two  or  more  penooi^  oaoli  aol  li  n  iip»> 
nte  oaoao  of  action  for  that  portion  of  the  injuy  dftmm  ^  ii^  altkoogk 
the  exact  damage  may  be  difficolt  of  aaoertainmont.  Snoh  tndapMdeet 
acts  do  not  ootutitnte  the  eeroral  acton  joint  trespamn  booaw  thogm- 
•ral  ooneeqnenoea  booomo  united,  nor  will  m  mieam  graated  In  one  if 
them  relieTO  tho  othori  from  liieir  liabili^  for  a  proportionato  aoioaat  if 
of  the  damages  oanaed  by  the  independent  act  of  oaob  «i 
gker  rl  Kmumtrmr^  072. 

%  Ukdibirabli  BoaiHiHL  ^  An  adjoining  land-owner  ii  withont  lifol  i 
edy  for  tho  depreesing  effeeti  npon  its  desirability  and  marko*  vaia% 
oaased  by  tho  proximity  of  an  nndesirable  bnsinesst  bat  if  anoh  bosiasw 
is  oondacted  in  snob  manner  as  to  in  jnrionsly  silBet  tho  nao  of  anflh  kal 
or  its  ocoapant%  tha  ownor  may  reooror  dam^isi  tharsfor.  Mk  t. 
OaT<fi«^604i 

&  OoKB  Manuvaovobt ^iMjaiffonov.  —A  ooka  mannfcotmy,  Madaalidin 
a  oaref nl  manner  npon  an  ai^ropriate  aite,  bnt  whiflli  anbotantialty  i» 
jures  the  crops  and  soil  of  an  adjoining  owner*  will  aol  ba  rnstiainsd  |y 
injunction,  but  snob  owner  is  entitled  to  reooTor  aotnal  daaH^saiafli 
action  at  law.    MA  t.  Oame^jie^  604. 

^  CtoKB  Mamtfaoiort  ^  Injvet  to  Anjomno  Lama  —  Otaa  i» 
gaged  in  mannfactnring  coke  from  ooal  pnrohased  at  a  remsia  piass  ii 
liable  in  actual  damages  for  substantial  injury  to  tha  orapa  and  land  d 
an  adjoining  ownert  caused  by  tha  amoka  and  Tapcn  naososarily  ttUag 
from  such  business,  oondnoted  in  careful  manner,  upon  an  appropriate  dli 
owned  by  the  manufacturer.    RM  v.  Osrwgfc^  604. 

ib  OoKB  Mamuvaoxobt  — >  Mbaeubb  m  DAMa«M  —  Ewnamaak  —  la 
an  action  by  an  adjoining  owner  to  reooTer  for  injury  to  hia  crops  anl 
soil,  arising  from  a  ooke  manufactory,  situated  on  a  well-eeleeted  sad 
aeoluded  site,  and  carefully  operated,  sueh  owner  is  entitled  to  leeosir 
only  his  actual  loas  in  the  prodnets  of  his  fsrm  or  tha  destrootiai  ef  kli 
eoil,  or  both,  sustained  within  tha  period  of  tho  otalute  of 
He  is  not  entitled  to  exemplary  damages^  nor  ia  tho  nda  aa  to 
for  a  taking  by  eminent  domain  applioabloi  and  eridence  whibh  does  nsl 
tend  to  proTc  the  actual  damagee  sustained  is  inadmissihla^  MM  ?• 
(7anM^694 

See  MAam  ahb  Sbitaht,  1  i  BAn.»oa»%  IL 

OCCUPATION  TAX 
See  MumoiFAL  ComposAno«%  9Ah 

OFJUCKHS. 
L  OtnoiR  Aim  Dkmjtt.  — Thb  Fosourt  or  Onran  «b  WiBBmir  a 
l>BroTr  superintendent  of  county  aohocl%  and  thair  Mia  to  a  V^*^ 


bDB.  JOIS 

•orpontion,  ii  aoHa  tt«  Hm  of  bk  ofidal  dxAf^  and  UhwIbm  bit  pria- 

«ipal  Is  not  Miswwdbk  tiMcoiw*    JV«hio  JfoC  Bank  r,  Bawkh§t  S21. 

L  <^wwivum*%  husam  mm  Aof  oy  Dipott,  ^Thb  IwwmcMiT  car  r<»«ii> 

Obdxbsor  WABaAraornnDiaiovnmEFiuvai  wImb  the Uw v^ 

qniras  warranto  lo  ba  filed  in  ttia  atdar  of  thair  praaantatioa^  la  M*  A 

gnarantgr  that  tha  warranta  aa  Iliad  ara  ganvina  or  will  ba  paid.    Tbo 

indoraement  doaa  not  giro  thaas  negotiability,  and  ona  who  parobaeae  fa 

reliaaoa  on  the  indoffaamaiit  oannot  raooTor  ol  tba  offloer  whoaa  dapntf 

■aada  it^  on  proof  that  tha  waixanta  ware  forged  by  aaoh  depaty.   Frmm 

IfoU  AmkY.  Hawkhu,  221. 

H  QiviaaBaDBFii(no--Bfvior  Of  AonoF.--Theaotaof  ii0/ieeaoaaai% 

•o  far  aa  they  InTolre  the  interasti  of  the  pnblio  or  third  panoii%  ava 

▼alid.    liagnecm  t.  (JUff  qf  FremotU,  486L 

4>  OmcBBa  im  FAoio^CiTr  OauKoiLiair  —  Bmcr  or  AonoR— dfty 

aovuioilmoa  holding  orer  after  thair  term  of  oflloa  haa  azpired»  and  aft« 

Hiair  anooeaaora  have  bean  eleoted  and  haTo  qnalifled,  bnt  before  tha  lal» 

tar  hare  takan  their  aaat^  are  de  faOo  ofioer%  and  thair  aota  ara  Talld. 

Magneem  t.  CUif  i^  FremnU,  486. 

lb  80B0011  Omana  —  AooiPTAiraB  or  Omon  —  Omom  ]>b  Jvu—  Vju 

OAiicnr.  —  A  peraon  alaoted  to  an  oflftoe  in  a  aohool  diatrieti  who^  failing 

to  fila  hia  written  aooeptaooa  thereof,  aa  required  by  law.  Immediately 

antara  upon  the  diaoharge  of  the  duties  of  hia  office,  and  performa  aU 

anoh  dntiaa  required  of  him  by  law  for  more  than  a  year  withoat  objao* 

tion,  thereby  beoomea  an  offioer  dejwre^  and  no  Taoan^  eziata  on  aaooaai 

af  hia  failnra  to  file  hia  aooeptanoa.    F^ru  t.  Toung,  412. 

Saa  iMMSnuxna  Hutmson,  12;   Public  Lahmi  Sobooui^  ||  8mbbiihi| 

SfATBS;  STATUTIi^  7» 

QRDINANCBa. 
8aa  MwnBPAL  OoBroBATraB%  f-lL 

PARBNT  AND  OHIUX 

1.  A  FiinsBB  Bi  BBmuBD  lo  thb  SBsnoaa  or  na  Mivob  Qma  riaidlag 
In  Ua  family,  and  may  therefore  reooirer  of  any  ana  who  dapclfaa  him 
af  thoee  aervioea,  though  the  oonaent  of  tha  father  waa  glvaSi  if  aaah 
eontent  wae  proonred  by  fraud.    Law^^  ▼.  FrUt^&r^  02L 

t.  PAMACBi— PuBiTiVB,  VOB  Loss  OP  Sbbtiobb  ot  Ohilsl  — If  a  man,  1^ 
repreienting  himaelf  to  be  nnmarriad,  oblaina  tha  oonaent  of  tha  parenfta 
of  %  adnw  daughter  to  hia  marriage  with  her,  and  to  her  liring  with 
hin,  and  he  thereafter  Uvea  with  her,  deolaring  that  aha  la  hia  wife^  nn» 
4D  the,  learning  of  hia  Inability  to  oontraot  marriage  beoanae  of  hia  having 
a  wife  from  whom  ha  had  not  been  diToroed,  oommita  aukida^  her  father 
■ay  natain  anaetlon  lor  the  loaa  of  tha  aerrioea  of  hia  daaghtar,  and  the 
Jaiy  may  award  him  pnnitiTa  damagaa.    Lanofftr  t.  iVttiAer,  fi21. 

Bm  AflOMTtiffi  OoBnuoHb  1|  Gim,  S;  Lboacobi^  4|  Mbouabbo^  8; 

WmrBsm,  % 

PAROL  KVlDKMCBi 
8aa  OoBTBAon,  9;  IEvib] 


PAROL  AQREEMENZ 
8ee  BouNDABiBfl^  8-fiL 
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PARTIBS. 
8m  Twma^  16,  17. 

PARTITION. 
8m  Oo^aaAMQTp  Sf  Po 

PARTNERSHIP. 

1.  Baim  or  Fool  Aanm  «o  fat  InxEYxmriL  Dnn; 

AAAiNsi  FiBM  OsBDnoBfl.  —  TIm  memben  ol  m  iiuolTMit 
■ay  nnita  ia  Mlling  the  firm  MMt«  in  paymeiit  of  their  indxTidnal  dMm 
Mid  raoh  m1«^  if  madt  in  good  iaittiy  for  fall  tsIoc^  and  withooft 
it  Talid  M  againal  Iha  partnanlup  oraditon,  iriian  an  inaolTiBt  ii 
ilia  right  to  pMfar  oraditon.    MUmm  t.  Imcom,  242. 

%  PATMUrr  OV  ISBITIDUAL  DXBT  WITH    FlHM  AflSBn  — OdHKDSKASlOV-' 

PBMUMrrioy.  —  MThera  the  memben  of  a  partnerahip  aaiigii  the  lif« 
aawti  in  good  faith  and  for  fall  ralne  to  a  third  peraon  in  aatJaftwitiea  of 
tteir  individaal  debts,  and  the  anigament  raeitM  thai  tho 
ii  a  giren  sum  of  money,  it  will  be  preenmed  that  tiia 
named  ia  the  actual  Talne  of  the  property  oooTeyed.  MUimm  w,  Lucas,  20, 
&  AanavimT  ov  Firm  Assetb  nr  Patmkit  of  iNDiriDirAii  Dxan— 
EzoBfl  YoiD  AS  TO  FntM  CiUBDrroRa.  —  Where  the  membera  of  a  partner 
•hip  anite  in  tranefening  the  firm  asMts  to  a  third  paraoB  in  paymat 
of  their  indiyidaal  debte,  but  the  yalue  of  one  of  the  partner's  ahare  ia 
the  firm  assets  oonsiderably  exceeds  in  amoant  his  debt  paid  by  the  es- 
■Ignment,  this  amoaats  to  a  donation  of  the  ezoess  to  his  partner,  and  to 
that  ertent  ia  roid  m  to  the  partnership  ereditora.    M&ktm  ▼•  ^neeu^  211. 

4  TraNSFKR  BT   iNaOLYSNT   PARTNEB8HIF  OF  All.  RS  ASBSTS   AFTIH   0» 

■OLunov  Void  as  aoaihst  its  CRiDiroaa,  Mnaair.  —  Althongh  aftsr  te 
dissolution  of  a  partnership,  even  though  made  insoWent  by  the  sale  end 
transfer  of  all  its  assets,  the  creditors  oanuot,  as  a  general  mle,  follov 
the  property  into  the  hands  of  the  pnrohaser,  yet  this  is  tme  only  where 
the  transaction  hM  been  in  good  faith,  and  not  for  frandalant  paipossa 
If  sttoh  transfer  ia  frandnlent,  it  is  Toid,  does  not  affeat  the  rights  of  thi 
partnership  oreditors,  and  does  not  plaM  the  property  bayood  tiMir 
reach.    Be^mm  Y.  MiteheO,  350. 

i.  Toed  Costraot  bt  SiTRVZTiifo  Pabthbr — Fitblio  Pouor.  —  Whsn  a 
member  of  a  partnership  diM  leariog  minor  children,  an  agieeawii 
antarod  into  between  his  sorriving  partner,  his  widow,  and  hia  indhridui 
oreditors,  that  the  snrriTing  partner  ahall  retain  the  partnanhip  prop* 
arty  without  adminiatration,  and  ehaU  pay  a  pro  rata  ahara  of  the  iufi- 
▼idnal  indebtedness  of  his  deceased  partner,  ia  Toid  m  against  pablio 
policy,  the  policy  of  the  probate  law,  and  the  interests  of  sneh  aunor 
children;  and  a  promise  baaed  upon  anch  agreement  aaaaol  be  onfinosd. 
(hm  r.  Orvbb,  303. 

C  JoDGMBBT,  AooirrANoa  OF  NoTB  OF  PAsnrBS  FOB,  MOT  Kblbact  of  Pia^ 
nRSKiF,  WHB9.  —  The  releaM  of  a  judgment  against  a  firms  >nd  the  mo' 
ceptanM  of  the  individual  note  of  one  of  the  partners^  doM  not  rdasM 
the  partnership  from  liability,  in  the  abeenM  of  any  proof  that  he  ia* 
tended  to  releaM  it.     Jfeybumy,  Mitchell,  860. 

1^    PRIORITT  OF  PaRTNKRSHIP  ORRDITORa  HOT  OTBRRBAOUm  Wt  MOBIOAOI 

OF  Partnership  Proprrtt  bt  Onb  Partnbr,  whrit.  — A  mortgage  of  hii 
right,  title,  and  interest  in  partnership  property,  made  by  an  indiridoal 
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loieeow Mi  Mrtawawrt  dM^hk,  IJwigh  with  «i«  oonaent  ol 

ihm  other  ptrtiiin^  will  aiok  ovwrveaeh  th«  gMienl  lien  of  the  parteertb  or 

the  priority  of  partnership  oreditonk    Rqfium  t.  ifitfdlea,  860, 

iL   Pakthbukip  Fbofutt.  how  Apkjsii  to  Patmint  of  Dnrs.  —One 

p«rteer  ennnot  tmnefer  the  portneiBhip  property  for  the  latief action  of 

his  indiridnal  debt  without  the  ooneent  or  aoqaieeoenoe  of  the  other  pert- 

Wki&np  for  each  partner  hae  the  right,  in  equity,  to  ha^e  the  property  el 

the  firm  applied  to  the  payment  of  the  partnenhip  debta.    And  aa  tba 

firm  oreditora  deriTO  the  right  to  haye  the  partnenhip  aawti  appropri* 

ntod  to  the  latiafaetioQ  of  their  debts  in  preferenoe  to  oreditora  of  the 

indiridnal  partnera  through  theee  equities  among  the  partners  them- 

■oIyob^  sueh  right  ean  only  ozist  so  long  ai  the  partnenhip  itself  oon* 

tinnos^  and  oomaequently  a  ftona  /d$  waiver  ol  their  equitable  rights  by 

the  partnen  outs  eff  the  derifutiTe  equities  of  the  oreditora    Eqfintm  r. 

%  BtrnxMrnn  ov  Aooovnrf — JuuiDienov.  —  The  oonrtef  eommon  pleas 
has  ozclusiTe  Jurisdietion  to  entertain  a  bill  for  the  settlement  of  a  part- 
nership aooount  after  the  death  of  one  of  the  partners.     Wiiffieif  ▼•  0^' 

mamM7. 

Sea  SnsBiGi,  17;  Trusts,  14;  Usubt* 

PARTY-WALLS. 
See  CovxNANTfl^  Z, 

PATENTS. 

L  Patutt  Bioht— Titlb  Aoquirsd  bt  Lsasn.  —  A  patent  right  is  an  in* 
oorporeal  right  protected  by  letten  patent  to  use  an  appliance  disooT- 
end  by  the  patentee  for  the  production  of  a  certain  result.  Such  right 
ii  oleariy  distinguishable  from  the  patented  appliance,  and  the  lessee  of 
SBioh  appUanoe^  without  more,  does  not  acquire  any  title  to  or  ownership 
in  the  patent  nnder  which  it  was  made.  OomnumwecM  r,  CetUral  etc*  TtL 

fl.  Patbht  Biom — Titlb  Aoquibed  bt  Lussbb.  — The  exdusiye  right  se- 
cured by  letten  patent  to  the  inventor  is  an  incoporeal  right,  clearly  die- 
tbguishable  from  theownenhip  of  the  patented  appliance,  and  the  leaee- 
sf  such  appliance,  without  more,  acquires  no  title  to  or  ownership  in  the 
patent  under  whieh  it  was  made.  CcmnumweaUh  ▼.  Bdiaon  BlecMc  Lighi 
Ok,  681. 
&  Tazatiov— Patbbt  Bights  — LnsBB  of  Patbntbd  AmjAvoi.— The 
sapital  stock  of  a  telephone  company,  issued  by  it  in  consideration  of  its 
sxeluaiTe  right,  aa  lessee,  to  use  patented  telephone  appplianoes  within  a 
ssrtaiB  territory,  the  patentee  retaining  the  exdusiye  owoership  of  the 
patent  and  absolute  control  over  the  manuf  aoture  of  the  leased  appliances, 
is  not  an  investment  in  patent  righta  by  the  leasee^  and  such  stock  is 
therefore  subjeot  to  taxation  by  the  state.    OommomMoUk  v.  OmUral  etc* 

lULObw,  077. 

9m  Taxbi^^ 

PAUPERa 

■ 

See  CONSTITUTIOKfl^  1« 


( 


lOlt  &a>BX. 

8m  Bunn  tun  ByunoM,  1-7;  Dnvos  axi>  Gbsdito%  i| 

VniDOB  AVD  PUBOKASKB,  4. 

FRNDBNTB  LTIIL 
See  iHJunonoM^  & 

pBRPKrurnjB& 

naSOKAL  PROPBRTT. 

m  L4WB.— PmoKAL  PBomirr  u  Susnor  «o  na  L4w«i 
!■■  OwHHR't  OomqaJi  with  rMp«ol  to  ili  diapoeitioa  Mer  ttoe  m4 
tti  tranimiwlM  hf  Itt  will  aod  te»tom«it    C^om  t.  IMM  Am*  JWrf 

OMinwAL  Law,  St  Qoni 


FBTTnON. 

PHARMACT. 
8MSTATumiy  & 

FHYSIGIAK8  AKD  8UR0BON8. 

L  A  Pmnuv  Ml  8irBOB0Ji  Bvoaom  to  Bbivo  to  tki  TBainnBTOvm 
pAimrr  mi^  tkill,  and  knowledge,  and  if  he  watte  too  lo«g  hefere  •» 
derlaking  a  nieawaiy  ampntation,  he  moat  be  held  to  haro  known  d 
the  pKobaUa  oonMquenoee  of  enoh  delay,  and  ie  therefoco 
for  the  damagee  feeolting  therefroin.    Dm  Bob  ▼.  Deefar,  SSk 

%  lAMMUJat  ov,  wmnr  Aoniia  OnixoxiousLT.  —  The  fiMt  that  the 

of  a  phyiioian  or  aofgeon  were  rendered  grataitooely  doee  not  afibot  hit 
dnty  to  ezeroiee  reasonable  and  ordinary  oare,  skill,  and  knowledge^  ner 
his  liability  to  respond  for  daanqjes  resnlting  from  his  not  merdnm 
them.    Dn  Sojt  T. /Mber,  029. 

&  Tbb  FAiLunn  ov  a  Pactiit  to  Onnr  ths  iBRBUonoErs  of  his  suigson 
is  ezonsable^  if  they  are  not  snoh  m  a  snrgeon  of  ordinary  skiU  woaU 
adopt  or  sanetion*  The  patient  is  not  required  to  submit  to  treatoMat 
whioh  is  plainly  injurious  and  unskillful,  placing  in  peril  hia  health  sad 
perhaps  his  lif  s^    Dm  BoU  ▼•  IMber,  629. 

4  Beioeb  a  8inMB0ir  oak  Rujsyn  Htmhbt«f  waam  Luioirr,  on  timgrouad 
toat  his  pationl  did  not  submit  to  the  oonrM  reeonunended,  he  omt 
ahow  that  it  waa  pnq^  and  adapted  to  the  end  in  riew.  Dm  JUk  r. 
ZMber,  6S9. 

C  Thb  FAiuxnB  ov  a  PAnnr  to  Otmt  ram  IiiaTRaonoim  of  hia  phjpsifiisa 
oannot  destroy  his  right  to  reooTor  for  previout  malpraotioe^  hot  it  snf 
hi  oonsidered  m  tending  to  mitigate  damages.    Dm  BoU  w,  IMtor,  W. 

8m  OoTBVAn%  If  BzioOTona  avd  ADimnBntAiOM^  S» 

PLBADma. 
1.  DmJORV  nr  IvfomiATioir  ion  MiaDBiouiron,  too  Latb  Avnm  Ywnm 
fo  Raiu  Oananojs  or.  —  It  is  too  lato  after  yerdiot  to  objeot  to  dapli» 
ally  in  an  information  for  a  misdemeanor.    SiaU  t.  Atmutnmg^  ML 


1017 

permit  a  patitiioii  to  lMMnand«d  so  as  to  n|ialn  it  oorrsspoiid  with  ohangaa 

thftt  bara  oooorrod  sinoo  tha  oomineuoeraent  of  tho  Biiit»  and  to  allow 

aew  parties  to  bo  brought  in  who  have  beooino  intorottod  in  tfao  pro^ 

mrty  in  oontroTsrqr*    Reifimm  ▼•  MlUheU^  360. 

L  XvzDBNOB  ^  Vauanoi.—  Where  a  witness  tastifiee  that  foor  wuiiad  canaaa 

produced  the  injury  complained  of,  while  the  complaint  allegaa  bat  two^ 

tt  Is  error  to  strike  cat  that  part  of  tha  cvidanaa  not  ooTcred  by  tho 

jioadings  and  allow  tha  remainder  to  stand.    The  whole  ondanoe  shonld 

W  atncken  cut;  bat  snoh  error  is  cared  by  the  sabseqnent  ooosant  of  all 

partieo  that  the  whole  cTidenoe  might  stand  as  fint  intradooad.    ilfrwin 

OAS.  iilJL  0».  T.  Sndierl^.  231. 

Wm  OojuNMUTioKSk  6;  EjEcmBNT,  1,  2|  IyjmiOTio«%  t|  iBBiOATiav  I>»- 

«BWI%  4;   Jl7DGXBH1%  4^  11,  12;  JUBI8OI0X10«»  1|  LOII^  lb  9|  ftlRiBV* 

01  8u>i7onov,  & 

PLEDO& 
lb  Otei^TnuL  SiouBiTisi.  •^Bbokxb  HoLDora  Oollatbbal  SiovBimi  n 
Rbquhsd  to  RsAun  upon  Thom  before  bringing  an  action  to 
jadgmant  vpon  a  debt  for  tha  secnring.    Dt  Oordota  ▼• 


%  OammsHMi  or  Flidobd  Sxook.  —  Wharcb  in  an  action  to  raeorw  lor  tho 
oonversioB  of  slodk  ralaad  at  ai^^taen  thonsand  dollan^  and  pledged  ao 
•aoority  for  a  loan  of  eight  thonsand  ddlars^  it  appears  that  tho  principal 
of  tho  loan  was  paid  at  the  time  of  demand  and  refosal,  tha  pledgee  lo 
goilty  of  oonTersiony  although  at  that  time  there  was  intorest  to  tho 
•OMmnt  of  thirty-seren  dollars  dne  on  the  loan,  which  was  orerlooked  bf 
both  partioib  and  neither  demanded,  tendered^  nor  paid.    KMmm  ▼• 

iia 

8oo  Bnu  or  Ladznc^  l;  IL 

POUOS  POWBB. 
8oo  Statuti%  !• 

POLLUTION. 
Sao  WATnoovMii^  li;  VL 

P0S8BSSI0K. 
wnmnm%  Bubolast,  2;  Oo-«nrAMPr,  1|  InwiVM^  %  % 
0111%  4|  InnBinB%  6;  RAiLnoim^  11;  B«AfcPMiiMir»IL 

rOSTHUlf  OUS  GHILIX 
8oo  KMuanrot,  a, 

* 

!  POST-OFFICIL 

Sao  OomuAon,  7. 

POWERS. 

SAHBTisr  Tvmwm  ttr  Sau  noa  mot  Oiyi  Tvmwm  to  HAn  Fi 
noK    Nor  will  a  power  to  make  partition  ha  implied  from  a  po 
■1%  Bsrsly  becaase  a  sale  can  be  more  adrantageavslj  mods  allsr 
miak    titarr.  VfHikmmr  778L 

Sao  BamnoKAL  AaHoouTiov%  I;  Bnomn^  Si 


lOlS  IllDXZ. 

PRSFERENGES. 
Sm  Ddtoe  avd  OBBonio%  K 

FRBSUMPnOK. 

Raii.roaim^  21}  WiLU»  L 

PRINCIPAL  AND  AGENT. 
8m  AasNonr. 

PRIVATB  WAYa 

!•  Bmbv  to  LiciiMn.  —  A  person  entitled  to  »  right  «ff  wmy  cbbsoI  n» 
itsifally  oUim  that  he  has  also  a  right  to  the  air  and  vaatilatiai  ei» 
Ing  through  and  from  the  spaoe  whioh  oonstltnted  the  allej-waj  il 
the  time  of  the  grant.  Where  a  grant  or  reseiration  is  of  a  right  of  vif 
merely,  it  earries  ¥rith  it,  as  inoidentab  thereto^  only  snofa  light  and  m 
as  are  neoessary  to  its  convenient  enjoyments     Qrafiom  t.  Jtfbv;  633L 

Si  If  A  Right  of  Wat  is  Reskbvkd,  but  not  8pboi7ioai.lt  Davornv 
the  way  need  only  be  snoh  as  is  reasonably  necessary  and  eooFenient  for 
the  purpose  for  whioh  it  was  granted.     QrafUm  ▼.  Moirt  633. 

&  Thi  RisntTATioM  OF  A  RioHT  OF  Wat  thbouor  ahd  ovkb  ajt  Auir- 
WAT  does  not  reserve  the  alley-way  itself  bnt  merely  the  right  to  pssi 
through  it.    Onj^fton  ▼.  Moir^  633. 

4  OwNsa  OF  Lahd  oybr  Which  Anothbr  has  a  Right  of  Wat  hit 
Usa  It  in  any  manner  that  he  sees  fit,  provided  he  does  not  anrse> 
tonably  interfere  with  the  latter's  reasonable  nse  in  passing  to  and  fra 
€frt{fUm  r.  Moir,  638. 

lb  Thb  Owner  of  Land  oybb  Which  Anothbe  hab  a  RiaHT  oif  Wat 
HAS  thb  Rioht  to  oonstraot  buildings  over  snbh  way,  provided  thij 
are  snch  as  will  permit  of  its  nse  for  the  purposes  of  passing  to  and  tn 
in  the  manner  which  the  parties  are  presumed  to  hare  had  in  riew  whn 
the  grant  of  the  right  of  way  was  made.     Onufton  t.  Mokrt  633. 

4,  A  Right  of  Wat  to  a  Stablb  does  not  carry  with  it  such  light  sad 
air  as  the  stable  requires,  bnt  snch  as  the  right  of  way  needs  for  ill 
oonTcnient  enjoyment.    Orafton  t.  Moh,  633. 

f.  Width  of.  —A  right  of  way  alonii  a  private  road  or  allay-way  does  aol 
give  the  owner  of  such  way  a  right  to  insist  that  it  shall  not  be  sitorrf 
Hid  the  width  deoreased,  nnless  the  whole  is  noosssaiy  lor  his  puposoa 
€frqftm  F.  ifojfv  633L 

PRIVILBaAi 

80S  AtXOBNBT  AMD  OuiHi^  Si 

PRIVILBaBD  OOMMUNICATiaNa 
See  LiBBLk  S;  Slandbr,  % 

PROBATE  OOURTS. 
8ee  CtovBTs,  4;  Tbbsfass  to  Tbt  Tm& 

PROBATE  SALE9. 
8ee  Bxboutobs  and  AdministbatobSi  6-UL 
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FR0CE3S. 

WttKK-Kasamn  Bmtom  ATTBUDiiia  Oovbv  hot  Bzbmit  iboh  8nm  an 
SmfMOMS.  —  Ib  Rhode  Itlaiid  a  non-rMident  mitor  attonding  coorl  ia 
,tiM  proMontiioii  of  a  ouit  lo  not  ozampt  from  tho  Mrrioo  ol  a  onmnMio 
•fMiift  him  IB  anofehor  mife.    Baldwin  ▼•  AMTMHb  74L 
Abaxucuti  Sovcrr^  4|  JvDOium^  1*  Mj  MAUoioim  PaoiiumWt  H 

PROFITS. 
Boe  Qira,  4j  Mobtqaqsi^  L 

PROMISSORY  NOTSa 
800  Hmmtiablb  iMnrnnanniL 

PROPERTY, 
floo  MAuaoiri  PBooBcnmov, 

FROSBCUTING   ATIORNSl 
Seo  Trial»  6. 

PUBLIC  LANDa 

— MonsfiBiAL  AcFT  uHDKii  Spbcial  STATim  —  linvAaci  €v  hum 
OumFJUinL  —Tho  aot  of  the  oommiasionar  of  a  land-oAoo  Ib  iMoiag  ft 
land  oortifloato^  aa  directed  by  special  statate,  ia  morolj  ninkloria],  udA 
doea  aol  dofcenBiBo  the  ownenhip»  nor  diTort  tho  title  from  tho 
hitoBdod  bj  tho  otatnto  to  reoeiTo  it.    Lffne  t.  San^ord^  868. 

PUBUO  POLICY, 
loo  OommAon^  7}  Dbtisks,  9;  Insubaxo^  I4|  Pawmmmmif^  IL 


PUBLIC  SQUARES. 
DMMaiTWiira  Jusoium^  9-11;  Muhioipal  CoBroBAiioi%  i^  C 

QUASI  CORPORATIOXa 
See  SoHooiifl^  1. 

QUANTUM  MERUIT. 
See  Absvmpsr. 

QUESTION  OF  FAOXL 
See  RAHJtOASi^  7« 

QX7ESTI0H  OF  LAW. 
iSeoEQUiTT^  L 

QUIET  TTTLfL 
See  Cloud  on  Tmjk 

QUITCLAIM  DEED. 
8eo  Dbbtor  akd  Crsdxto%  a 
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ItAILROAML 

L  Dbim— BiOHf  cvWat — Stmsal  Damai 

itllro«d  oampMiy  hM  •liteuied  m  dMd  to  »  right  irf  ««ij 

MaoM  that  it  it  to  be  wad  for  nain-liao  porpoaii 

wards  oaad  for  lido-tnttkab  woh  wo  will  not 

i%  howov«r»  oatitlod  to  Mooror  doaMgoo  for  tbo  iajoij 

oan  of  thooa  whioh  ariae  from  the  propor  use  of  tbo  prinotpal  Imo  of  tfaa 

toad.    I>mtitth9rptY,Fr€numieie,B,M.0ik9  9Sl, 

%  BmiriNT  IHniAiii  —  Spioial  Damamu  —  OntLvnam  or  RAiuM>4aL— 
Whoio  aa  ownor  baa  soatained  apooial  damagaa  by  tbo  ooaatnwAi 
oparation  of  a  railroad  noar  bia  land  and  in  oloao  proximity  to  bio 
In  axoaaa  of  tbo  damages  sustained  by  tbo  pnblio  ganerally,  ho  k 
to  roopyor  oompsMation  tborofor>  and  tbo  aoiso,  jar  to  bia  buildings 
aootk  and  oinders  from  passing  Mgines  and  tratna  ara  proyor 
damsgo.    Ofnaka  sf6  &  &  Cbk  ▼•  Janeeek,  SM. 

&  Bbakbhah's  Authobxtt  —  Bvuna  ov  Paoov.  —A  braVoi—  mftm  a 
railroad  train  baa  no  impliod  anthortty  to  ejoot  a  freapassof  front  tbo 
ears;  and  in  an  notion  against  tbe  railroad  oompany^  tiio  bnrdoa  af  pvaof 
is  upon  tbe  party  injured,  to  sbow  that  in  ojooting  bia  tiio  btakonan 
aoted  within  tbo  soopo  of  bia  anthortty*    Imitrmalkmai  sib  J^.  Opu  ▼• 

JtHatnOHf  v08« 
4  OOMDaOTOB  AND  BKAKnCAK,  IhPUBD  AVTBOUIT  Of;  TO  XlBOT  TbMPAI- 

ana.  —  Tbe  oondnotor  on  a  railroad  tndn  baa  in^liod  antbority  to  ojoot 
trospassars  tborof rom,  and  may  oall  to  bia  aid  tbo  othsr  osrinats  of  tbo 
oompany;  bnt  a  brakeman  has  no  aoob  impUod  anthority,  mlaas  onllod 
npon  by  tbo  oondnotor  to  aot.    Iniemationaitie,  Jtp  Oo.  v*  Amdenmtf  9QL 

lb  MAflTSR  AND Sbryamt—  Aot  DoNi TO  Fbiobtxv. — An  angiwaor  in oiiaiga 
of  a  looomotiTe,  wbo^  with  intent  to  frighten  passongors 
baoks  tbo  looomotiTe  towarda  and  ao  near  snob  oar  that  they 
f^ghtenod*  and  jump  off  and  are  injnrod»  is  not  aotiag  in  tiio 
of  his  maator'a  bnsinesi(  and  the  lattor»  thoref ors^  Is  not  linblo  for 
ages  rssnlting  to  saeh  passengers.    AqskoMon  t.  Somlhtrm  Fao.  Ox,  SH 

C  HMUomoB^  LiABiUTT  fOR  iKOOMPSTBiiar  ov  HMnarmm,  —  Whan^  In 
an  action  to  recoTor  for  an  iojnry  to  a  railway  brakeman,  eanaad  by  a  do* 
feotire  track,  and  reoeiTod  while  he  was  attempting  to  nnoonplo  oai%  Iha 
oWdenoo  shows  that  the  employoo  to  whom  the  railraad  oompany  08» 
fided  the  duty  to  keep  its  trade  in  repair  waa  inoompoton^  nnd  faib  to 
ahow  that  sndi  brakeman  knew  of  ita  defectiTO  oondition  at  tiio  timo 
plaoo  of  the  accident^  the  negligenoe  of  tbo  oompany  is  astahliahod^ 
a  reooToiy  may  be  biid  for  tbo  iijuy.  9Vraf  cfc;  J^f  Ox  ▼•  MUbmimtk 
929. 

y«  NaouoaHoi— Quimov  ov  Fact.  —  When,  inan  aotloa  against  n  inihi^ 
oompany  to  reooTor  for  the  death  of  a  brakeman,  alleged  to  havo  bosn 
oansod  by  a  defeotiTo  brake-beam  and  switch,  tbo  ofidwoo  in  anpfiott  af 
tbo  allegation  ia  conilioting,  the  question  of  tbo  nagligsnoa  of  tiw  oaaa* 
pony  and  the  oontributory  negligenoe  of  the  docoasod  is  property  loft  far 
oonsideration  and  determination  by  tbo  Jnry.  fbnas  sIx.JJTf  Ox  w.  JML 
SfiCio%  989l 

IL  OoHTUBUTOBTKiouosiion—UircovPLiNoMoyiMGAMb  — Tim  fMt  that 
n  brakeman  is  injured  while  attempting  to  nnooopio  nrnvlng  oara  dosa 
aot  of  itaelf  ostaUiah  negligence  oontribnting  to  bio  b^oiy,  when  the 
oHdonoe  shows  that  tbia  ia  a  nsnal  and  often 
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MmOm  to  tliow  Ihal  H  oonld  aot  luw*  hmm  ioM  wMoal  injury  but  for 
•llier  dafacto  in  th«  iuMd-bad  of  sMh  nalvin  •■  wm%  liktly  to  mako  n 
InralMman  itnmblo  ond  UXL  *  Texat  A;  i^V  CXii  t.  BdbtrUtm,  989. 
IL  MAarraa  awp  8«>taot— Imdbpjmiomit  OoM«EAcra»«»  Lumutt  of  Oob* 
roRATn  EicpLOTnL  —  A  nulroad  oomponj  ai^  onploj  aa  indopondont 
oontraetor  to  oonstniet  its  rood,  tad  »  oontmot  of  this  dhomotor  k  not 
saeh  a  dolegatioa  of  Itt  oharterod  righti  ••  will  rtndor  tho  oompoay  lio* 
ble  for  tho  vnanthoriied  wrongi  of  tho  oontnotor  or  hk  MrTanto  whila 
•ngagod  in  tho  work.    Adanla  t$$,  M,  M,  Ck  r.  JSoiftflr^r,  881. 
Ml  Hastbr  avd  Sikvavt — laDiMBMxmwn  OoirnucroB  -«  Lubiutt  or  Em • 
PLOTXB  lom  KiouoBifOB  OF.  ^  WhoTt  a  railroad  oompany  lawfally  om« 
ploys  an  independent  oontractor  to  oonetmot  iti  road»  retaining  no  oontrol 
•ver  him  or  the  work,  ho  is  not  tho  agent  or  torraal  of  tho  oompany, 
and  it  is  preonmed  that  he  will  do  tho  worii  ia  a  lawfol  naanor.    If  ho 
does  it  illegally,  ho,  and  not  the  oompany,  io  Uablo  therefor.    Atkmta 
etc  R.  B.  Ofk  T.  KMber^,  231. 
Urn  MAsraa  avd  Sbefahv— Indipsndot  OurntAOioa— Baidioatiov  — 
I^ABiuiT  or  BKFLOTm  JOB  NoiiAaaB  CaiATBD  ar.  — >  A  lailroad  ooai* 
pony,  whioh  has  employed  an  independent  oontraetor  to  ooostraot  its 
road,  retaining  no  oontrol  orsr  hin^  ezoept  to  oeo  that  the  road  is  baill 
aooording  to  oontraot,  k  not  liaUe  for  an  iaJaiy/siaUing  from  a  aaisaaoo 
oreated  by  snch  oontraotor,  not  aooessarily  iaddsait  to  tho  ooostmetioa 
of  the  foadi  aad  if  tho  oompany  k  not  awaro  of  tho  eadstenoo  of  the  nnft> 
■aaoe^  and  the  possssskn  of  tho  road  has  not  been  deliTered  to  it  at  tho 
time  of  tho  injury  oomplatned  of,  there  k  no  sneh  ratification  of  the  eon* 
tnotor'swrongfalaetsaswiliiendBritliaUotberefoft    AUatUa  ek.  B.  A 
Coi»  T.  Anftfl^,  SSL 
ML  0(«iioNOABBin80fLiTa-arooB«--I>OTrToFui>AHDWATninfBTiaT 
Kam  or  WaAiwaa.  —  A  railwi^  oompany  oarrying  lire-stook  most  pro- 
Tide  snitablo  plaoei  where  they  oan  be  fed  and  watered  in  orery  kind  of 
weather,  withoat  injury,  oo  far  as  thk  oan  h%  done  by  the  nse  of  prewar 
ears.  1^  a  failnre  to  perform  thk  dnty,  it  most  respond  ia  damages;  nor 
win  its  liability  be  exeased  by  the  maddy  oonditioa  of  its  feeding«plaoe% 
eansed  by  reoeat  raina    /olsmalkiiaf  sfa  B^p  Oo,  ▼.  MeRae,  928. 

11.  OOM1M>H  OABBIBBa  OF  LeTB-STOOK  —  ByIDBHOB  OF  CONTBAOT  IN  RbDOO* 

noB  OF  DAKAOBa  —  A  writtea  instrument  signed  by  a  dipper  of  live* 
stock  and  tho  oonduotor  of  tho  tralo,  and  also  by  an  attesting  witness^ 
showing  the  condition  of  the  liTc-stock  at  its  dafee^  k  inadmissible  ia 
evidence  until  it  k  proved  by  such  attesting  witness,  or  hk  absenoe  k 
accounted  for.  Until  then,  the  CTideoce  of  suoh  conductor  as  to  its  coa* 
tsnto  k  also  inadmissible  for  the  purpose  of  reducing  damagea  Inter* 
mtkmai  tie.  Ity  Co,  w.  MeSas,  926w 
14.  DiMAGBs  FOB  Mbbtal  AkovisH — Kbouobbt  Dblat  IB  Dbliybbt  ov 
OoarsB.  —  A  widow  k  entitled  to  reooFor  for  mental  suffering  as  an  do- 
mant  of  damages,  in  an  action  against  a  railroad  company  for  its  negli- 
gent delay  in  the  deliTery  of  the  body  of  her  dead  husband,  shipped  upoa 
such  railway.    Hal$  ▼.  Bonner,  860l 

Uk  OOMMOB  OaBBUBS  —  LUBiLlTT  FOB  FAXLUBS  TO  DbLIYBB  ^DbMABDw  — > 

It  it  tho  dnty  of  a  railway  company,  as  a  common  carrier,  to  deliTor  tlio 
goods  to  the  true  owner  or  hk  assignee  at  its  peril,  and  its  failnre  to  so 
do  coDstitntes  a  couTersion  for  whkh  suit  may  bo  maintained  withoal 
prsfioos  demand.    M'mauri  Pac^  Rjf  Co.  t.  HMenhnmtr^  861. 
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«MMd  bf  ipftrki  horn  Mm  looonoliTe-cngfaM  of  •  nilnad 
iMgUgtoM  o«  ths  pari  of  th*  aompaaj  la  th*  ghl  of  Ifcit 
bordfln  of  proof  la  vpea  ilio  pUinliff  to  praifo  Ik  Xho 
ozutonoa  of  tho  fire  will  nol  oharga  tho  oompaay  wilk  oithor 
or  wont  of  tkflL  Bmidmrmm  r.  PUMf^phki  Me^STpOx^  6«L 
17«  LuBiLrnr  fom  Fnai^BTiDBn&^Ia  aa  aottoa  to  reoaivor  for  tto  » 
oape  of  fire  from  an  anidontifiad  looomotif<i^  ofidonoo  that  Iba  oonpaBy^ 
looomottToa  gaaorall  j,  ar  maay  of  llioiii^  al  or  aboat  tho  tioM  of  Um  fii% 
throw  ^arka  of  aaaaaal  aiae  aai  kiadlod 
of  tho  road»  ii  adadanblo  to  autaia  ar  atrvigthaa  tha 
flro  origfaiatad  fraai  the  aeg ligaaoa  of  the  ooaipaaj 
BTideaoe  af  thia  ahaiaoler  most  ba  Uaiited  to  aboat  tho 
aad  if  il  Nktaa  to  a  period  aiz  noatba  praoadiag  the  flia  or  to 
aa  to  tiaMb  il  la  iaadiaiaaibto,    ITaadfrMa  ▼.  PkHniHfkin  Mc  M^  O9, 

mt 

llL  LuBiUTT  ioa  f!nMi — 1?  m miia.^  Wheta  a  lailiaad  iia 
of  k  ahowa  to  hava  baaa  oaaaed,  ar  aiay  have  booa  oaaaed,  bj 
from  an  ongia%  ankaowa  aad  aaUUatiflod,  or  bf  oao  of 
aome  of  whioh  aro  aaidontifiedy  oridonoo  that  q^arka 
were  freqaontlj  dro^^d  by  oaginoe  paasinf  oa  tho 
time  of  tho  flro  ia  qneitlon,  aad  oithir  before  or  after,  ie 
oompetont  to  ahow  habitnal  aef^lgaaoa  oa  tho  part  of  the 
to  make  il  probable  that  the  damage  oomplala«>d  of  praeeodod 
■ame  oaaaa.    JSTeadsnoa  t«  PkUadelpkkt  eie,  Itjf  Otk^  SGiL 

M.  LiABiLiTTiomFma— BnoBiroB.— IaaotioBatoEooo?ortortha 

of  fire  from  looomotiTO-ongine^  tho  harden  ia  apoa  tha  aeoiplalaaBt  to 
prove  negligeaoe  ia  tholr  ooastraotioa,  operatloa»  ar  aaaageaMat.  TUi 
faot  aeed  not  be  eatabliahed  bj  direct  or  poaitiTa  proo^  bat  amy  baalMwa 
by  oiroamfltontial  oridenoe.    Awfenma  ▼•  PMiarfdjaiMa  efo  ^y  Ol*  Ml 

flO.  LiABiLiTT  10a  Fian  —  SviDurcn.  —  Where  a  railroad  flro  oomplaiaeii 
of  la  ehown  to  hayo  boon  oanaod,  or  In  tho  aatore  of  tho  oaae  ooald  ea^ 
haTO  booa  oaaaed»  1^  qiarka  from  aa  anginob  whioh  ia  ipiowa  aad  ids* 
tifiedy  the  ondonoe  ahoald  be  oonfiDod  to  tho  ooaditioB  of  that  oagfaM^ 
ito  management^  and  ito  praotioal  oporatioB;  and  oridoaoo  tonilim  to 
prove  defeoto  ia  other  onginea  of  tho  company  la  irretoraal^  aad  ahoald 
be  oxdnded.  Tlio  ondonoe  moot  also  ba  oonflaed  to  tho  oporatioa  rf 
tho  identified  engine  at  or  about  the  time  of  the  oooanoaao  af  Iha  ifaa 
Hendtrmm  t.  PkUade^pkki  He.  Ity  (h.^  fi01 

U.  LiABiLiTr  ioa  Fnti  —  Naouqawoa  —  8PAaK»Aa»aarMa — Pamni^ 
noH.  —In  oaae  of  loeo  by  firo^  toirly  attsibntahto  to  eparka  from  a  niU 
road  oompany'o  looomotivo,  the  abaenoe  of  a  apark-airoeter  ia  ^pnamafiuk 
ovidenoo  of  negligenoo  on  tho  part  of  tho  oompaay;  aad  althoagh  tto 
emission  of  sparks  is  not  of  itself  ovidenoo  of  aegligenoe^  tho  feet  tiwt 
they  cause  a  fire  at  a  considerable  distance  raieoe  tho  proaamptioa  ttol 
tho  engine  is  not  proTided  with  a  enffioteat  eparic-anroatar.  Hmdtnm 
T.  Philadelphia  etc  R'y  Co.,  652. 

800  C^aauBS;  Duoa^  9;  Eviobncb,  6-S;  Mastbb  aiid  SaaTAii;  It|  1fa» 

TBROOUBSIS,  9. 

RATIFICATION, 
See  Railboad8»  11}  Tazh^  ib 
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HEAL  PROPERTT. 

MJK9  TwOKAXn  —  BUILDIIIO    STANDIirO    OV    LbA8«D   VtAYTD    » 

Rial,  whbh.  —Where  %  leaae  d  land  on  which  stftnds  »  baild- 
owned  by  the  leeaee  oontaine  a  provision  that  enoh  building  may  be 
i>Ted  by  the  leasee  within  a  reasonable  time  after  the  expiration  of 
II  the  lessor  shall  not  pay  its  ralae,  to  be  determined  by  arbi- 
SQoh  boilding  is,  during  the  running  of  the  term  of  the  lease,  an^ 
to  the  landy  and  the  interest  of  the  lessee  in  both  building  and  land 
is  a  olMttel  real    Neithttf  r.  Majfo,  i&5. 
OumvAL  Law.  — Tbm  Own  be  or  Paopbbtt  has  ▲  Right  to  Dkfhnd  m 
U  end  if  necessary^  to  destroy  the  means  used  to  invade  that 
Faoplf  T.  Kamtt  674. 
8ee  BomniABm,  4;  BAflncmni  Wimnrai,  %  4» 

REBATR. 
8ee  Ihsurako^  10. 

RBCSIVSRa 
€V  Rnm  AHD  PBOTm  ov  MoBTOAaHP  PBUfiflis  oukimoT  ni 
APTOomD  PuTDnra  FoBaoLonTBm.  — Where  a  mortgage  of  land  does 
Bot  oontaiB  any  provision  subjecting  the  rents  and  profits  of  the  mort- 
gp^;ed  premlnes  to  a  lien  to  secure  the  payment  of  the  mortgage  debt, 
•ad  lbs  complaint  does  not  contain  any  allegation  of  waste  of  the  mort« 
gp^;ed  premisei^  the  mortgagee  is  not  entitled  to  have  a  reoeirer  appointed 
ti  ecDect  the  rents  and  profits  pending  his  suit  for  f ocedceiire.  Hardim 
V,  Emrdim,  781 

8oe  ArpiAx^  1}  Oomtbaoh^  %  IL 

RECORDS. 

•se  AftbaIi  If  Oofumn,  4;  Btidbnob,  10,  17;  Hombrbaiv  I|  Ib/vbotiob^, 
4|  Ibbmswob  DuTBion,  4;  Libnb;  Nbw  Tbial.  S. 

REDELIVERY  ROKD. 
floe  BxBoirrioir»  7. 

REFEREE& 

BvBBBi^  RiroBf »  AptbaIi  LiBi  waou  Diobbb  OQBFnucnra,  wkbb.  —  An  ap» 
fsal  Uss  flram  a  final  deoree  confirming  a  referee's  report^  although  no^ 
etaspMsn  was  taken  thereto^  where  the  matter  inToived  in  the  appeal 
was  nsl  eabnltted  to  ner  considered  by  the  referesb    BoHim  t.  Burdim^ 

REGISTRATION. 
SccDbbdi,  a. 

REHEARING, 
flee  JvDOMBim,  &• 

RENTS, 
las  Qm^  4|  MoBTOAOBi,  Ij  Rbobitbbsi  Watbbooubsbi,  7. 
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UraBUOAIlQK 


an  JUDICATA. 
8m  JvMiiuuni^  ^UL 

iMKRAnrr  of  mabmai« 


BBTBICnOlfS, 
Sm  Dinui^l^C 

B1BVJBNU& 
OOBMnuflumk  1^ 


BIGHT  OP  WAT. 

9i  LumiABD  AV»  Tnuai^  1» 


BIPARIAH  BIOHTa 

SmWatibooi 


8ALS& 

8ATISFAOnON. 
Im  Affflournr  and  Chjsai;  L 

80H00U. 

1.  SuHooL  DnnucFT  —  Mtoioifal  OoBPOftAnonL — 
triot»  with  poww  to  SIM  and  be  medy  U  manly  a 
for  odaoalioiiAl  parpotaii  and  is  not^  striotly  spsakhigi  % 
pontaon.     Fnm»  t.  Totmff^  418. 

-1  OmcMMB  ov  School  Distbiot  —  Oath  ow  OfrraiL— Ssliool  dislrMi 
mn  ars  aot  Biiiiuoipal  ofl&oen^  and  theraforo  ara  sol  raqwad  fta  laka 
•atb  of  offioo,  in  tha  absenoa  of  axpross  piorision  of  law  fta  Iha4 
tram*  ▼.  Tmmg,  412. 

0aa  LiMiTATioirt  ov  Aonom^  1|  OvfioB  An  Omom^  1«  ft. 
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SEDucrnoN. 

Tmnmm  of  ICarriaob — iMDionfiirT  vmw  whin  Svy- 
—  Aa  faididta— lit  for  aediiotioa  iiiidw  »  promiM  of  marriAgf^ 
v^Udi  allofto  thftl  tho  defondaaft  Mduood  tho  proseoafcrix  wider  pronuM 
«f  amiafle^  ia  ni&oioiit  witiumft  allogiog  that  tha  promised  to  niarr/ 
bla.    Ame  T.  AaU^,  878. 

L  !■  FiMMouTiow  iOB»  Stakb  mnrr  Psotb  Good  Ripun  ov  Pbobboutriz. 
•»Ib  •  pnaaoalMMi  for  eednotioa  vadar  a  promiaa  of  marriage^  the  ttata 
ii  laqwired  to  allege  and  prore  in  tbe  firei  inatanoa  ike  good  ropate  of 
tha  proeaoaftriab    AaH  v.  ^dUar^  878. 

k  Wwmmam  AimwanM  ov  Tbxal  loa.  — Upoa  the  trial  of  aa  indiotmeal 
lor  Mdaetioa  aadar  a  proiaiee  of  aurriagOb  the  defendaat  may  aek  tha 
pnaaoatriz  If  iha  had  erer  aathociaed  aayaaa  to  aaoept  bob^  to  eettlo 
thoaailb    AM ▼.  JUUr»  878. 

SKEJLOBIMINATION. 
8aa  GoNmm»  1. 

8KPARATB  PB0PERT7. 

BSBVICEa 
iRBavaaara  wim  BioBt  io.  —  He  who  aalawfaOj  iaterferea  with  aa- 
oiher'a  fi|^t  to  eanrioeei  whether  they  he  tha  Mnrioeo  of  a  male  or 
famalob  a  aiiaor  ar  aa  adalt^  la  Uahie  for  aotaal  oonpeaiatory  damagee, 
la  tha  Bumaar  aad  apoa  the  eame  gnmnda  that  ha  woold  be  Uahle  for 
tiia  aalawfal  laterfereaoe  with  aay  other  proparty  righ^  of  aaother. 
XaMfor  ▼•  iVifdbr,  681. 

Sea  AMUMfnifi  FaAUDVLmr  OoirTaTAiran»  2;  Piaivr  avd  Childw 

BHBRIFFa 

A  Skibiiv  Limro  ov  thb  PaopaaTr  ov  ▲  Tbibd  Pxr80v»  whfle  aetbg 
aader  a  writ  of  attaohment^  mnst  ha  regarded  ae  inonrring  a  liability  by 
the  dolag  of  an  act  ia  hia  offidal  oapaoity  aad  ia  rirtae  of  hie  offioe. 

SLANDER. 

L  WoBM  Chaboiho  UaiiAaBiaD  Womam  with  Fobnioatioh  AonovABLi 
VO  SBi— Aa  aooneation  i«  actionable  that  falsely  charges  an  offense 
whieh.  if  proTed,  may  enbject  the  party  charged  therewith  to  a  pnnish* 
amit  not  ignominious,  bnt  which  brings  disgraoe.  And  therefore  words 
charging  an  unmarried  woman  with  fornication  are  actionable  per  m  in 
Rhode  Island,  although  the  punishment  for  fornication  in  that  state  is 
simply  a  fine  of  not  over  ten  dollars,  which  ia  recoverable  by  oomplsiat 
and  warranty  aot  by  indictment.     KeUep  v.  FlahBrty,  730. 

%  Oahdidats  poa  Owwio%  Falsi  Statbmektb  DarAMATORT  of,  not  Pbiyi- 
UBOUK  —  False  statementa  defamatory  of  the  character  of  a  candidate 
for  public  oflBoe^  although  made  in  good  faith,  are  aot  privileged.  SmUk 
T.  BmrwB^  828. 

See  Mauoioui  Prosboutxoh,  IflL 

8PBGIFI0  PERFORMANO& 

See  CoNTRAon^  4}  DBaD%  L 
<^  AM.  Bk  Bar..  Vol  XXVU.  —66 
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STATES. 

L  ICbguabnoi  •»  LUBILTTT  OF  Statb.  —  A  staie  b  not  wMweraUe  to  cbc  d 
it«  officers  or  •errants  for  damages  resulting  to  him  from  the 
er  negligence  of  another  officer  or  servant.  The  doctrine  of 
mtperior  does  not  prevail  against  the  sovereign,  in  the  neoessacy  em^i^. 
ment  ot  pnblic  agents.    Bourn  v.  Hm-l,  203. 

1.  BtATB  IS  VOT  LlABLB  lOB  THB  NbOLIOBHOE  OB  MiSFBASANCB  of  itS  oScetl 

•r  agents,  except  when  snch  lialnlitj  is  voluntarily  awsnmed  hf  its  l^;i»> 
latuch    Bomm  t.  Hari,  20^ 
8m  OoBFOBATioMi^  0;  IiVTBRaTATB  CfomcBBGB;  Ibbioation  DivrBicri^  S-10; 

JUDGMBRTS,    8^    10;    LlMITATIOirS  OF  ACTIONS,   4;   MuKIOKPAli  OOBFQBA- 

iiov%  6}  Patbhti^  t;  SBiwonoB,  2;  Statdtbs,  1,  5»  & 

STATUTES. 

L  CbfrarrnmovAL  Law.^Thb  Pougb  Powbb  ova  Statb  EzmrDt tosB 
fegulations  affecting  the  lives,  limbs,  health,  comfort,  good  order,  bicciJ% 
peace,  and  safety  of  society.    SttUe  t.  Heinemann,  34. 

%  OoKflnrunoKAL   Law  —  Phabmaot.  —  A  Statutb    Rbquibiso   vux 

EtBBT  PBB80N  KBBFIMa  A  PHABMAO¥  StOTS  OT  shop  foT  retailing^  COSI- 

ponnding,  and  dispensing  drugs,  medicinea,  or  poisons  shall  be  a  registered 
pharmadal^  or  have  in  his  employ  a  registered  pharmaoiat,  and  pnivid- 
faig  that  every  person  desiring  to  become  a  registered  pharmacist  shsQ 
yoMsas  certain  qnalifioations  prsscribed  in  the  aefti  to  be  aaosrlained  ss 
fherem  provided,  and  that  a  registration  fee,  not  exceeding  two  doUsi^ 
iImU  be  paid,  ia  conatitntionaL  SiaU  t.  Hememann,  34. 
&  Omutatui'Iowal  Law— liBouLATioH  CoNnsBiiro  Ibouxbvtal  Abvajt* 
VA0BB  VMUf  iHmvzDUAiia.  —  Whenever  it  ia  apparent  from  the  eoops  ol 
a  statute  that  its  object  is  for  the  benefit  of  the  public^  and  that  the 
BMans  by  which  the  benefit  ia  to  be  attained  are  ol  a  public  cbsr* 
acter,  the  act  will  be  upheld,  even  though  incidental  advantages  maj 
accrue  to  individuals  beyond  thcae  enjoyed  by  the  general  publi&  In  re 
Madera  Irr.  DitL.  100. 

^  OOBSTITUTIOIIAL  LaW  — GbNBRAL  LaW  OF  LOOAL  APPLIOATIDX  —  IbEIOA* 

noB  DiaTBicr.  —  Whenever  a  special  district  of  the  state  requires  spedil 
legislation  therefor,  as  for  irrigation  purposes,  the  legialatare  may,  bj 
general  Uw,  authorise  the  organization  of  such  district  into  a  public  eor- 
'  poration,  with  such  powers  of  government  as  it  may  choose  to  ooolir 
vpea  it  which  are  peculiarly  appropriate  to  such  an  oiganisation.  It  is 
BO  vaUd  objection  to  such  law  that  there  ia  but  a  aingle  district  ts 
which  it  is  applicable  at  the  tilkie  of  its  enactment,  in  rs  Mttderm  In, 
DkL,  106. 

fL  OwisriTUTioiiAL  Law— Gbbbbal  Laws  of  Local  Affuoatkmi.  —  The 
legislature  may  enact  general  laws  which,  from  their  nature,  will  be  caps- 
Ue  of  enforcement  in  partiottlar  portions  of  the  state  only;  or  it  sssy  bj 
•thsr  general  laws  anthoriaa  the  organisation  of  municipal  oorporstiou 
which,  from  the  nature  of  the  fnnctiona  intrusted  to  them,  can  flad  o»> 
wsiirn  for  organinatioii  in  certain  portiona  of  the  state  only;  and  it  msy 
hj  soeh  general  laws  provide  for  the  etgausation  of  such  or  as  aias/ 
species  of  municipal  corporations  as^  in  its  Judgmont^  are  demanded  bf 
the  pnblie  welfare  of  the  stats  and  its  people.  /•  rs  MmUra  Irr.  Ml, 
10ft. 

C  Odbbmtvtaobal  Law  *  Lwiblatmh  fob  Looal  ImpbotBhbbt.  ^  A  st^t* 
Bis  anthoriaing  an  •apendatara  lor  a  local  improvemeat  ia  a  legisUuv* 
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jMliiftlloii  fliat  laoh  «xpeiiditiir«  Is  for  a  pnblfe  pnrpose  and  for  Um 
fablk  welfaNb  and  tmdh  aoiios  ia  not  to  ba  diaragarded  by  the  oonrta 
rngtm  aa  aaiamptuHi  bj  tham  that  auoh  legislatum  ia  anwisa,  or  that  it 
amy  ba  injariooa  to  loiiia  of  tha  ladiTidaaU  who  are  aflPeoted  by  it  /a  re 
Madera  Irr.  DUL,  106. 

OoHRiruTiOHAL  IiAW  —  OuTS  FoRBiDDSiT.  —  A  Btatata  appropriating 
moB^  to  pay  the  elalm  of  a  gnard  at  a  state  prison,  for  personal  injury 
raanltfaig  to  him  from  the  leas  of  his  arm  while  in  the  discharge  of  his 
datie%  la  forbidden  by  the  olaose  of  the  oonstitation  of  California  decUr- 
Ing  tiiat  the  legislature  shall  hare  no  power  to  make  any  gift  of  any 
pobHe  money  to  any  IndiTidnal,  or  to  grant  any  extra  oompensation  or 
allowaaoa  to  any  pabUa  offioar  or  servant  of  the  state,  after  the  servioe 
haa  baaii  parformad,  or  the  contract  has  been  entered  into^  sad  per- 
formed fai  whole  er  in  part    B<mm  t.  Hari,  203. 

ObHSTinrnoNAL  Law  —  Afpropriation  tor  "World's  Fair."— A  stat- 
«ta  appropriating  money  to  meet  the  expenses  of  erecting  bnildinga  and 
nmfataJning  aa  exhibit  of  the  prodncts  of  the  state  of  Oaltfornia  at  the 
Wofld'a  Wmbr  CMnmbian  Exposition  at  Ohicago^  and  providing  that 
■Mb  appriq^riation  ia  to  be  expended  and  diabnrsed  nnder  the  exdn- 
ilra  charge  and  oontrol  of  a  oommission  to  be  appointed  by  the  governor 
of  the  state,  ia  valid  as  making  an  appropriation  for  a  public  use,  and 
la  aot  in  eooiliot  with  a  oonstitntional  provision  forbidding  the  appropri- 
ttl&oii  of  alata  money  to  any  inatttation  not  nnder  tha  exolnsive  manage- 
Lt  aad  ooBtral  of  tba  state,  aa  a  state  iaatitntiaii.    JkiggtU  v.  Colifon, 


BoomiABnii,  4;  OoiiwiTUTioys,  1;  CoBPoaaTioira,  d;  Comn,  8|  Db>i- 
OAnov;  Dbbso,  8;  BzsoaTOBS  and  ADMiirnrnuTOES,  6-8;  Givra,  8; 
IvavmAvo^  18^  18;  IimBSTATi  Oommbroi;  Irbioatioii  Duteiots; 
LpaTAnoMi  Of  Aonovs,  8;  Mastir  and  Srbvart,  6;  Mvhioital  Gob« 
ffomATioira,  8;  Kmotiablb  Ihiitruiuiiii^  8t  Poblio  Lammi  lAZiib  % 
WAxnoomuMi  Wmmaiii^  I. 

STATUTB  OF  FRAUDS. 
8aa  BovnABm^  4;  Oomtracti^  %  8;  Bvumim^  % 

8TATUTB  OF  LmiTAIlOH; 
•sa  LncnaTioHa  of  Aoruun, 

8T00K& 
OoBTOEATion^  9-7;  ]>uRxn^  %  8|  FAvnm^  l|  Tan^  4 

flnOPPAGB  IN  TRANSITU. 
Saa  Bdjj  ov  Ladiho;  d 


BTREBISb 
Sm  Bmbwai^  1-S|  MwunPAL  OoBromAnHn^  ib  1%  U^ 

SUBROGATION. 
An  QuDixoB*  1-8;  Ho: 


SUBSORIFnON. 
Baa  Ck>BPO&ATioir%  ^7, 


mm  Index. 


SUICIDl. 
1|  PABnmvB 

tUMMOHS. 


•DBFACn  WATKE8L 


suBomra 


SURTSYflL 


■DEViyAL  OF  Aonom 


Law— Biwnor  Taxahov.— TiMpoiwwof  Hm 
tan  fa  wMlefiof  tuAlioB  !■  ««Hiiiited»  •zocpl  m  i— toiuUd  bj 
HtBalpflovfaioMi  It  wmf  proridt  by  MUMPHMit  for  >  toeai  impcorwaM^ 
•ad  cUliniiia«  Hm  bisis  €f  apportionaieiit  witbonfe  rtgard  to  any  ipacnl 
food  bcotftt  to  tbo  taz*p«iftr.  It  may  alM  datormino  in  advanee  whtM 
prop«tywfl]  ba  bnoflted,  by  dangnatiDf  tha  dklridt  in  whiob  tbo  ttf 
ii  to  ba  aoUaota^  aa  wall  aa  ilio  propor^  apon  wbiob  it  b  to  ba  liiipoaii 
imf9  MaimmlmDiiL^  IM 

%  CaamvnwAL  Law— Taxatiov  ior  Ikmal  iMPBOTamxr.  — It  iaaat 
naoeaaaiy  to  tba  validity  of  a  tax  impoaad  for  looal  improreniaiit  ta 
abow  that  all  property  within  the  diatriot  may  ba  aotoally  benafited*  aad 
araii  if  it  appean  that  bo  bonafit  la  raoeivad  by  aaoh  propefty,  it  fei  aal 
thereby  exomptad  from  bearing  iti  portion  of  the  aaaeaamaa^  nor  la  the 
net  impoaing  the  tax  moonstltational  beoanee  ife  providea  that  anob  prop- 
orty  ahall  be  aaaaned.    In  n  Madera  Irr,  I>uLt  106w 

%  CUriTAL  Stock  of  Oorfobatioii.  —  A  oorporation  engaged  in  prodaoiBg 
aUotricity  and  aelling  it  for  the  generation  of  lights  heat^  or  pomrn,  m 
•at  a  mannfaotaring  oorporation,  within  the  meaning  of  a  atatnte  exempt 
lag  from  taxation  the  oapital  stock  of  mannfaatnnng  oorporationa  ael 
engaged  in  the  mannfaotnra  of  liqnofa  or  of  gaa.  GMMMmaaoAA  t.  JUIk 
tm  SUctric  Light  Co.,  683. 

4  Fatxht  Riqbtb  — Stock  of  GosposATioir.^The  capital  stook  of  one 
oorporation  paid  to  another  oorporation  aa  tiie  oontideration  for  the  ri|^ 
to  nse  a  patented  appliance  for  the  prodaotioii  of  electrieity  within  a  ow 
tain  territory  aa  leeaee,  the  patentee  retaining  exdnuTe  ownerahip  of  the 
patent  and  the  oxolnsiTe  right  to  mannfaeture  and  dispoae  of  the  patented 
appliaooa  leaaed,  ia  not  an  inTeatment  in  patent  rights,  and  uncb  itoek 
ia  therefore  rabjeet  to  taxation  by  the  atato.  OommonweaUk  t.  Afiian 
Miecirk  UglU  Oo.,  68& 

4  Tax  Saui  of  L4Vb,  Owhbb  RAnFin  vt  Aockftiko  Pask  of  Tmoaam 
m,  WHKK. — Where  an  owner  of  land  aold  for  taxea,  with  knowledge  of  all 
tbe  faota^  aooepta  a  part  of  the  prooeeda  of  the  aale,  bo  thereby  reoogniaM 
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OnupomATmii^  7»  %  11)  Dnn^  S)  Smnvo^  9$  iMwumtArm  Oommcai 
lEKromgy  Pmikmbb^  7»  10)  ]ivnaiPA&  Ochuobatioji^  f^ll;  Pat- 

TSLBQRAFBSL 

U  IKmr  i»  Aoom  av»  TkAimiiT  Au  Lawivl  Mmuom.— Any  dlt- 
ptteh  wfaieh  ft  tdagittph  «omp«ny  oaa  lawfully  tnuumit  by  Hi  own 
«hoio8  it  mwl  tnuumil  and  dttlivtr^  and  il  eaniiot  Njaot  any  dii^toh 
•A  aoooont  of  ite  sabjeot-inattar,  nnlen  by  Mudiag  it  the  company  would 
m  Blight  mibjoet  itadf  or  iti  MrraiLti  aith«r  to  indictmaiit  or  oitU  ao* 
lioa.    Oraif  t.  Wtdem  U.  ML  Co..  SOU. 

H  IHnT  lo  TBAvmiT  hid  Dbutib  MassAoit  Rilatoio  lo  *'  ForuBBi.''— 
U  is  not  ill«fftl  for  telegraph  oompaniet  to  rooeira  and  tranimit  meoiigoi 
foliting  to  ipooiilatiTO  traoMMtiona  in  '*  fatarea,"  when  that  elatf  of 
biinew  baa  boI  boon  made  penal  by  etatate;  and  when  memagea  of  that 
Baftoraara  oAnod  and  paid  for,  thay  mvst  aooept^  tranamit^  and  promptly 
daliTor  than,  althongh  the  damagea  for  fidlnre  to  oorreotly  tranamit  and 
fWpUy  daUvar  them  oaanot  ba  maaanrad  by  tha  raanlt  of  aaoh  apaao* 
kHvo  daaliBji     Qrmg  ▼.  Wmiem  U.  7W.  Ooi^  250. 

%  Dvrr  fo  Dbutbb  Mbbbaob  Addrbbud  to  Obb  Pbbmin  ih  Oabb  ov 
ABOnnuu  ^  Where  a  telegram  ia  addreaaed  to  one  peraon  in  oara  of  an- 
•tfiar,  tha  talagraph  company  mvat  naa  raaaonable  oara  to  find  and  dalirar 
to  tho  party  addraaaed  upon  a  failure  to  dallTar  to  tha  party  in  whoao 
oara  the  nwaaaga  ia  aanti  or  it  mnat  reapond  in  damagea  for  ita  negli« 
goBca  in  thia  raapaot^  aapaoially  when  tha  party  addraaaed  ia  well  known 
atthaplaoawhaiotlianMaaagoiarecaiTedfordeliTitjr*  WmimrmU,  TiL 
OkT.'AoivAtomOISw 

4i  Ihirr  to  Dbuybb  Mbbbaob  to  Pabtt  Addbmbb.  —  Whara  a  talegram 
ia  addraaaad  to  one  party  in  oara  of  another,  the  non-aziatanoa  of  tha 
party  in  whooa  aara  the  meaiage  ia  aant  will  not  raUoTo  tha  telegraph 
aompaay  of  ita  duty  to  ezarciaa  raaaonable  care  to  find  and  deliver  tha 
nwaaaga  to  the  party  addraaaed.     Wettem  U.  7W.  Ok  r.  HoughUm.  OlS. 

H  IdABiurr  IQB  Dblat  or  Dbutbrt  ov  Mbssaob  Rblathto  to  "Firr* 
mKBa."--*  A  telegraph  company  cannot  eacape  ita  liability  for  negligent 
delay  in  daliveriBg  a  maaaage  racaiTod  for  tranamaaion  and  paid  for,  ob 
the  groand  that  it  relataa  to  a  aale  of  **  fntnrea,"  nnleaa  it  ia  made  a 
arime  ar  tort  to  apeonlata  in  *'  fntnrea, "  or  would  aubjeot  the  company  to 
iadiotment  or  dvil  aotioa  to  reoeiTC  and  tranamit  a  maaaage  in  relatioB 
theratOi    Oray  t.  W§tlem  U.  TtL  Oo.,  2B0. 

4  Dblat  dt  Dbutbbt  of  Tblbobam  —  Spboial  Damaqbi.  —To  antboriaa 
a  feooTory  of  apeoial  damagea  for  delay  in  the  delirery  of  a  meaaage,  tha 
telegraph  oompany  mnat  hare  had  notice,  either  from  the  face  of  tha 
BMcaage  or  otherwiae^  at  the  time  of  reoeiTiag  it,  of  the  circnmatancaa  oat 
of  whUh  apeoial  damagea  might  ariae.    QMfHi^  JTy  Go,  t.  hotnti^  891. 

Ii  Dblat  nr  Dbutbbt  ov  Tblbobam  —  Mbasubb  ov  DAMAOBi.  —In  an 
aeticB  by  a  building  oootraotor  againat  a  telegraph  oompany ^for  ita  negli* 
gent  delay  ia  deliTering  a  meaaage  aant  by  him  requesting  the  forward* 
tig  of  plana  and  apedfioationa^  with  notioe  to  the  oompany  that  th^ 
wanted  to  aid  him  in  buying  building  material,  the  meaaure  of  dam* 
ia  the  amount  paid  for  the  telegram,  the  Talue  of  time  loet^  and  ex- 
inourred  by  the  delay,  and  any  advance  in  the  price  of  material 
within  aneh  time  aa  by  tha  use  of  reasouable  diligence  the  contractor 
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mM.  hvf  hid  ilM  phot  and  vpeeifloatioiit  forwarded  to  Mm  aftar  &• 
tmmbkg  the  daUy.    GmffB^p  Co,  ▼.  Looni^,  891. 

C  DiL4T  nr  UMLmncr  ov  Mbhaoi—- Dakaois  iob  Mbttal 

Whara  a  totograph  oompany  raoeires  a  prepaid  maaaKge  froaa  a 
to  her  son,  oonaUtiiig  of  the  wor Jt,  *'  Yoar  stop-father  died  febis 
tog,**  with  notioe  that  it  is  importont  that  it  be  9ent  at  onee,  she  aiaj 
laooTor  damagai  for  the  mental  anguish  snstoined  from  the  noo-deliTcry 
of  tha  menaga.     Wutem  U.  TeL  Go.  y,  KaUtm»y  914. 

H  Damaom  lOA  NoM-DBuyBRT  ov  Tblborim — Whsm  Sxoubitb.  ~  A 
▼ardiot  for  four  thousand  five  hundred  dollars  against  a  telegraph  eoa- 
faiiy  for  the  non-dellTery  of  a  telegram  from  a  mother  to  her  hosbaad 
rali^g  to  their  ton,  and  reading,  "Lush  is  wiurse;  ooma  hom^**  li 
MEostsiTa  and  ahoBld  ba  sat  aside,  although  the  fathar  did  not  reaeh  lUi 
mm  nnia  altor  bia  death.     WuUm  U.TeLOtKr.  Hcmgkkm,  •!& 

TELEPHONES. 
8aa  Bfnxnro^  14|  LfniuvrATB  Oommbbcb;  Patbr^  II 

TKKAKT8  IN  OOMMON. 
8aa  06-TaNAN0¥. 

THEFT. 
8aa  Labohit. 

THREATS. 
8aa  CoMTRACT8»  11,  12;  Djjvmm, 

HXLB  INSaRANGE  COMPANY. 
8aa  Ybiidob  and  PuBouAaBB,  S. 

TOLLS. 
8aa  CoBPOBATiovi^  7* 

TORT& 
8aa  Dahahi^  t|  Hoibavd  abb  Win,  8;  MAflrrsB  abd  Sibtavi;  i,%$i 

RAILB0AD8,   0;  TBLBaBAFm^  6b 

TOWNSHIP& 
Sea  HiGHWATB,  8. 

TRADE-MARKS. 

L  Tbabb-xabxs  abb  vob  trb  Porposb  of  pointing  out  the  sooroa^  ori^ 
ar  ownership  of  the  goods  to  which  they  are  applied,  or  tha  deslsr'i 
place  of  bosiness;  and  they  nsnally  include  the  name  of  tha  manufio- 
tarer  ar  dealer,  though  they  sometimes  consist  of  some  botcI  deries^  ir* 
bitraryoharactor,  or  fancy  word,  applied  without  special  meanings  snd 
which  by  use  and  reputation  comes  to  serre  the  same  purpose.  Otitkr 
T.  &ne^2a 

%  A  Tbadb  Mark  ob  Name  oan  Protbot  only  thb  Owhbb's  Tbabi  si 
BnaiivBn,  and  cannot  do  this  to  the  extont  of  prednding  othen  frosi 
carrying  on  a  like  trade  or  business,  provided  they  do  not  so  carry  it  oa 
aa  to  mislead  incautious  persons  into  the  belief  that  tbsj  are  daslini 
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wHIi  Uai  or  puvliarfBf  tht  prodaets  of  his  OMtntifaotiire.     Cfemhr  t. 

•  Thb  Wokas  "Hmadaohb  WAFHts^"  RiQisnRBD  AKD  UsKD  M  »  pari 
d  a  tgadt-mark,  oannol  gire  any  ezoluaive  right  to  tho  use  of  ihoM 
worda.    Oet$kr  t.  Chkb,  20. 

u  ¥<AB1L  —  iNJiTKcrrioif .  —  An  unincorporated  association  known  as  the  "  Ci- 
gar Makers'  International  Union,"  formed  for  promoting  "the  mental, 
moral,  and  physical  welfare  of  its  members,  "bnt  which  is  not  a  manufac- 
turer nor  dealer  in  cigars,  cannot  acquire  a  trade-mark  in  a  label  adopted 
by  it,  distingnishing  and  discriminating  between  the  work  of  union  and 
nou-nnion  workmen,  and  an  injunction  will  not  lie  to  restrain  the  use  of 
a  spurious  imitation  of  such  label  by  a  member  of  a  subordinate  cigar- 
makers'  union.     Me  Vey  t.  Brtndel,  626. 

k  BiMiLABnT  OF  Pagkaoes  AND  OF  DiBKCTioNs.  —  The  fact  that  one  who 
manufactures  and  sells  wafers  for  headache  puts  them  up  in  boxes  simi- 
lar in  form,  and  accompanied  by  labels  containing  directions  for  use 
anbstantially  identical  to  those  nsed  by  another  manufacturer,  does  not 
oonstitnte  an  infringement  of  the  latter's  trade-mark,  where  his  name  is 
not  nsed,  and  the  true  name  of  the  manufacturer  and  his  place  of  busi- 
ness are  printed  on  each  label,  and  there  is  nothing  to  indicate  that  he 
Is  selling  his  goods  as  and  for  the  goods  manufactured  and  sol  i  by  an- 
other person.     Oesiler  t.  Chrieb,  20. 

iL  OwNBRSHiP.  —  An  unincorporated  association  formed  "  for  promoting  the 
mental,  moral,  and  physical  welfare  of  its  members,"  hut  which  is  neither 
a  mannfaotnror  nor  a  dealer,  cannot  acquire  n  trade-mark  in  a  label 
adopted  by  it    Me  Vey  r.  Brendel,  626. 

TRBSPAS8. 

Mbaburb  of  Damagis.  — In  an  action  for  injurious  trespass  to  land,  the 
measure  of  damages  is  the  cost  of  restoring  the  land  injured  within 
the  period  of  the  statute  of  limitations  to  its  former  condition,  and  if  the 
oost  of  restoration  will  equal  or  exceed  the  value  of  the  land  injured, 
then  its  valae  is  the  measure  of  damages.  The  rule  as  to  damages  for  a 
taking  by  ominent  domain  is  not  applicable  in  such  case.  Lenisi  v.  Cor- 
mgie,  717. 

TRB8PA88   TO  TRY  TITLE. 

■fiDBBOi  — Pbobatb  Salbi — RiooBD  AB  Etidbnoi  OF  Laitd  Soli>.  —  The 
record  of  a  probate  ooort,  showing  the  sale  of  land  described  only  as  the 
*'8.  Burks  surrey,"  is  inadmissible  in  an  action  of  trespass  to  try  title 
to  show  title  to  another  and  distinot  tract  of  land  known  as  the  "S.  Banks 
survey  ";  nor  u  parol  evidence  that  the  land  sold  was  appraised,  adver- 
tised, and  anetioned  as  the  *'  Banks  survey  "  admissible  in  such  case  to 
show  that  snch  sarvey  wu  intended  to  be  sold,  and  to  thus  contradict 
the  record  of  fho  probate  court.  ColUna  v.  Ball^  877. 
8oo  luimonomMf  1;  Malioxovb  Pbououtxob,  6;  Nvuamo^  L 

TRIAU 

L  Ktidbboi  SimioiBifT  to  Submit  Qubotioh  to  Jubt. —To  justify  the  suIk 

,  mission  of  any  question  of  fact  to  a  jury^  the  proof  must  be  sufficient  to 

fiiso  more  than  a  mere  oonjecture  or  surmise  that  the  fact  is  as  alleged. 

It  most  be  snch  that  a  rational,  well-constructed  mind  can  reasonably 

draw  from  it  the  oondusion  that  the  fact  exists,  and  when  the  evidenoa 
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li  aol  mMdmA  to  JttfcUy  radi  an  inf erraoa^  Hit  aovi  mttj  ^vjfmig  w^ 
tot  to  mtbaat  the  quetftioii  to  ih«  Jury.     a/Mii  t.  XomCoii  etc  Am^  §L 

&  SmttHOB  ov  A  Wrvih  hat  bb  DmioASDiD^  tboogfa  1m  is  walk 
Rioted,  if  1m  ii  a  pwty  or  is  inttrwfeed,  and  therefore  tlM  eoovt 
rabinit  to  the  Jury  the  qiaestaon  of  hie  oredibility.    Henee^ 
yiefatlff  aeoks  to  recover  u  a  bomm  JUU  purehaaer  of  a  note  whiek 
ohieined  from  the  maker  by  fraud,  aod  teatifiee  to  facta  tending  to 
that  he  ia  anoh  a  holder,  tho  qneation  of  hia  good  faith  oanBoi  be  viib- 
drawn  from  the  Jiuy.    Joff  t.  IHtfmidor/,  484. 

IL  SriDurai  as  io  bow  Fax  a  Ghild  could  hatb  weem  Smam  at  •  tima 
and  place  deaignated  ia  properly  ezcladed,  beoanae  it  ia  for  tbe  jmy  ta 
datemune  that  qneation  from  all  tbe  facta  and  ciroomatanoea  diaoloead 
to  them.    Hermm  ▼.  CMeo^  etc  Ity  Ob..  69. 

4  Wmoui  or  OmAMAM  to  Jv&r  to  bb  CkwaiDBBiD  ToQErHBK.  —  The  whole  of  a 
Jidge'a  ehaiga  to  the  Jwy  moat  be  eonaidered  togother,  aad  where^  when 
■0  eonaidered.  It  oorraofely  atatea  the  law,  it  will  be  nphold,  althomh  a 
particnlar  aantanoe  thereof,  if  oonaidared  by  itaelf,  might  bo  open  ta 
obieetion.    8UU€  t.  Leaefie,  799. 

IL  FBOSBOunva  Ovhobb,  Imtbopbe  Rbicarss  bt,  ni  Abhumbbt  shoou*  bb 
Atoidbdw  —  Proaeenting  offioera  ahovld  avoid  remarka  or  argnsMnta 
whieh  are  oalonlatod  to  improperly  inflnence  joriea  to  go  oataide  the  eri- 
doBce  aad  Inatractiona  to  determine  the  grade  of  tiM  ofienae  for  which  a 
ooaviotton  ahonld  be  had.  An  argnment  by  each  an  officer  that  a  ocm* 
TiotioB  for  petit  Uroeny  wonld  impoae  on  the  ooanty  and  tax-payaia 
large  expenaea  ahonld  therefore  be  avoided.    SiaU  v.  War/ord^  322. 

C  FiNDnKM  —  Vbbdiot  —  Imtbbpbbtation.  —  Where  the  findinga  wOl 
fairly  admit  of  an  interpretation  which  will  make  them  harmoniooa  with 
one  aaolher  and  with  the  general  verdict,  that  interpretation  ahonld  bt 
givoB,  lather  than  one  which  will  overturn  and  deetroy  both  the  flad* 
Ingi  and  the  rerdict.    /oeibon  v.  LinningUm^  800. 

t*  Fbaorob — BrioBMOik  — WsBRB  A  WrrNBBS  Beiito  Swin  in  reaponding 
to  a  qneation  makea  an  anawer  which  ia  not  admisaible,  the  party  ia- 
Jvred  tiiereby  ahonld  move  to  atrike  it  out,  and  failing  to  do  thtai  caanel 
afterwarda  complain.     Btgelow  v.  8ickU»,  26. 

H  KoHBUir  HOT  Pbopbb  whbbb  thbbb  is  Somk  Etidbnob  op  Nbgligencl  — 
la  an  notion  to  reoover  damagea  for  the  alleged  negligence  of  the  da^ 
fendanl^  it  ia  not  proper  to  grant  a  nonanit  where  there  ia  aome  teetimoay 
tending  to  ahow  as  omiaaioa  of  dnty  on  hia  part,    (kvier  v.  O/taer  Off 

loo  BouvDABiBi,  %  6;  Dakaobi^  S;  JmuBimirioB,  1|  Lebbl,  10;  MAuaoot 
Fbosbootiob,  tf  11,  14|  NBQuaBBO%  7;  Mbw  Tbial;  Ranjwaw^  7| 

WmiBBBHL  A. 


TBUSTSi 

L  How  Gbbayxdw  — Ko  oertala  form  of  worda  la  required  in  the 

of  a  tmat^  bat  the  intention  moat  be  complete  and  plainly  manilaal^  and 
not  derived  from  looee  and  eqaivocal  expreaaiona  of  the  parties,  made  at 
different  timea  and  upon  different  oooaaiona.  Any  worda  whidi  indicate 
with  aaffioient  certainty  a  pnrpoee  to  create  a  tmat  will  be  efliBctive  ia 
ao  doing,  without  the  nae.of  the  worda  *' tmat  "or  "tmateea.**  Sdak 
^  Smith,  641. 

%  Faotb  Which  Constitutb.  —  The  facta  that  a  person  pnrehaaea  booda 
payable  to  bearer,  and  placee  them  in  an  envelope  containing  the  indona 
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hb  Wliiai  llwfc  tiiey  «•  iMld '•§»  Tm  flhiiWi  KeOy,*  wUW 
Ik*  antrits  in  tlM  piirolia8ar*t  aoooont  and  mamoraiidaai-books  vrw 
kfe  dgnatBi*  ahofw  that  tlM  bondi  wera  ''bought  for,'*  *'  an  th«  prop- 
m%f  of."  and  **boloiig  tOi^hia/'nophow  and  godaon  Thomaa  Smith 
KaUy,*  and  that  tho  intanit  on  aiioh  bonda  was  plaoed  to  the  crodit  of 
Ika  lattar,  together  with  a  deolaration  made  by  tho  pnrohaser  to  the 
teiher  of  laid  Kelly,  that  *'he  had  laid  by  or  appropriated  some  bonds 
for  Xom***  and  Hm  iMt  that  the  written  deelaratiooa  of  snoh  pnrohaser 
wwa  oaiofnUj  preaerred  by  him  nntil  his  death,  are  sni&oient  to  estab- 
Hih  Us  intsBlion  to  liold  tho  bonda  as  tmatee  for  lus  nephew,  and  to  Test 
IIm  laMsr  wHk  Iko  benaMal  ownordiip  ol  thorn  as  againal  the  deeedenfa 
ntidnary  legateea.  Miiate  ^Smtth,  641. 
Qim — iMFiBfliat  OiiT  wiUi  OsmaTM  Tnoav.  —  What  ia  akarly  intended 
•a  a  gUI^  b«tia  inparfitl  aa  aMh»  will  nol  be  giran  affbot  hj  oonstming 
11  aa  a  dadanllan  ol  InMli  Ifiilly  wHl  not  perf eot  an  imperf eot  gift, 
niml  wbavaMMwaafai  oantemplatian.    EtktUqfSnM, 


^  Mm  MgiaMiWii  Tmna  m  aaa  in  whioh  aooM  pataon  ar  alaai  ol  parsons 
a  ilgM  to  ail  ar  npati  af  a  daaignatad  fond,  and  oaa  demand  ita 
to  thai^  ttid  ki  aiM  anoh  damand  ia  lafnaad,  any  ana  Hm 
in  n  aantl  af  afni^,*and  aooipal  oamplianoa  witii  tho  damand. 

A  Tmrar  ■  fmnm^  it  wHl  ba  ai|nally  affMtnal  iHiathor  ihm 
tranafara  Hm  titlotoa  tmataa^or  deolaiaa  that  ba  himself  holda 
Hia  property  for  tho  pniposss  of  tho  tmst.    Etk^  qf  SnM,  Hi. 

il  Bkmdtobt  Tnonr  te  On  in  whieh  tho  limitationa  are  imperf eotly  de« 
aiared  and  the  donorV  intention  la  expiaaaed  in  snob  general  terms  that 
aoinathing  nal  faUy  daalarad  la  laqnired  to  be  done  in  order  to  oomplete 
and  perlaot  the  tnwt  and  to  give  it  affaot    MHaie^SnM,  641. 

7.  KanouraD  Tnun  n  On  in  whioh  tho  limitationa  are  fnlly  and  perfectly 
daolaiod.    WttaU  ^  SmtUK  HL 

t»  OomnvvABOB  ov.  —  Whora^  by  a  will,  property  is  direoted  to  be  held  in 
tnat  and  inTaatad^  and  tho  tmstaes  are  to  pay  a  specified  sam  monthly 
to  Ika  taatatar'a  aon  for  hia  anpport  and  maintenanoe,  and  that  of  the 
lattar'a  danghtsr  daring  bar  minority,  prondod  she  residss  with  oertain 
falatiTaa  after  aha  attains  the  age  of  eight  years  and  until  she  is  twenty- 
five  years  old,  and  if  she  snrriTes  her  father  she  is  to  receive  oae  half  of 
Ika  trust  fBnd%  and  the  remainder  shall  be  divided  among  testator's 
heiiB  at  law,  but  in  no  orent  shall  testator'i  son  be  Tested  with  or  con- 
trol  any  part  ol  the  prinoipal,  the  tmst  thus  created  oontinnes  after  the 
death  ol  the  da«|kfear  and  during  the  life  ol  bar  father.  MaUtr  <if 
Anltib,686. 

il  A  Tnon  wxthdut  a  Bmbhoiabt  who  can  eUim  its  enforoement  is  void, 
and  this  objeetion  Is  not  obviated  by  tho  azistenoe  in  the  tmstees  of  a 
power  to  seleot  a  benefloiary,  unices  the  daim  of  the  persons  in  whose 
lavor  the  power  may  bo  ezereised  has  been  deeigna^tod  with  such  cer* 
tainty  that  the  court  can  ascertain  who  were  the  objects  of  the  power. 
TUdm  T.  OrMnt  487. 

101  Tbuiv  FOwn,  to  be  valid  in  the  state  of  New  York,  must  designate  some. 
person  or  a  eUss  of  persons,  other  than  the  grantee  of  the  power,  as  ita 
objects,  and  it  must  be  ezerciaed  for  the  sole  benefit  of  such  deeignated 
banefloiary,  and  its  azecution  must  be  compellable  in  equity.  A  non» 
aBforoaable  tmat  power  iaan  impossibility  under  our  laws,  unless,  by  tho 
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faatruawttl  oreaiiBf  lt»  H  b  ezprMily  made  to  depend  fer  Hi 
OB  the  will  of  the  grantee.     Tildeu  ▼.  Green,  487. 

IL  Or-PBB&  — The  equitable  doctrine  of  eif-pret  prerailing  in  tiie 
eonrt  of  chancery,  and  which  wm  applied  to  gifts  for  charitable 
when  no  beneficiary  was  named,  haa  no  place  in  the  Junsprndnaoe  ef 
New  York.     THlden  ▼.  Cheen,  487. 

ISi  Wife's  Eabhinos  —  Giit  ot,  et  HvsBAino  Inferred,  whrh  —  Rbbult- 
oia  Trust.  —  Where  a  hasband,  free  from  debt,  allowa  the  earnings  ai 
his  wife  to  accumulate  in  the  hands  of  her  employer,  and  he  nevar  olaims 
■noh  earnings  as  his  own,  an  executed  gift  thereof  from  hint  to  her  will 
be  infenredy  and  if  he  subsequently  purchases  therewith  a  lot  o#  laadp 
taking  the  title  thereto  in  his  own  name,  a  resulting  trust  will  arise  in 
her  fsyor.     Oraniham  ▼.  Q-rantham,  839. 

lib  Trusts  ih  Mercantii.e  Business  — Partnershit.  ~  A  trust,  and  not  a 
partnership,  is  created  when  a  tmstee  appointed  by  a  court  has  Uia  entire 
•ontrol  and  sole  management  of  a  mercantile  businees,  for  the  benefit  ef 
the  beneficiaries  named  in  the  instrument  creating  the  tmst|  withovtsay 
right  on  their  part  to  withdraw  their  interests.     OmnaUp  ▼.  LfonM,  93Su 

14  Personal  LiABiLrrr  of  Trubtebs.  —  Bbkefioiabibs  of  a  treat  are 
not  necessary  parties  to  a  suit  for  a  debt  incurred  by  the  tmstee  in  the 
management  of  the  tmst»  and  for  which  he  is  porsooally  liable.  Cbs* 
Willy  ▼.  Lyons,  935. 

liL  Pbbsohal  Ljabilitt  of  Trustbe.  —  A  trustee  who  csrries  oa  a  mtg- 
eantile  business  with  the  trust  assets,  for  the  benefit  of  the  mifiifa  qm 
truat,  is  responsible  to  the  trust  creditor^  not  only  to  the  extent  o€  the 
trust  assets,  but  also  with  his  own  property.    OonnaUy  ▼.  Lyotu,  93& 

Mb  Personal  Tjabilitt  of  Tbubteb.  —  A  tmstee  who  carries  on  a  mer- 
oantile  business  wi^  the  trust  assets,  for  the  benefit  o€  tiie  oesfaat  que 
inuif  is  personally  liable  for  goods  purchased  by  him  and  oharged  to  Ois 
trust  without  first  establishing  the  account  as  a  debt  against  the  trust 
estate,  nor  are  the  beneficiaries  necessary  parties  to  the  snit.  Chsaa^ 
T.  Lyowi,  935. 

lit  Trvst  Estate  of  Tbubteb  of  Bxp&bbs  Trust  Dbsobnim  to  hu  Pbs- 
■obal  Reprbsbntatitb.  —  Upon  the  death  of  a  tmstee  of  an  ezpfess  trast 
of  personal  property,  the  trust  estate  descends  to  his  personal  representa- 
tive^  and  an  action  affecting  the  tmat  estate,  pending  in  his  own  nams 
at  the  time  of  his  death,  may  be  revived  aud  prosecuted  in  the  nsne  of 
his  ezeentor  or  administrator,  where  it  does  not  appear  that  a  sneooaor 
has  been  agreed  npon  or  appointed.    Reybum  v.  MUcheU,  35QL 

8as  OoBPOiiATiONS,  8;  Oo-tenamot,  2,  3;  Debtor  and  CRVDnoR,  S;  Db- 
▼IBBS»  1,  2;  BQurrr,  8;  Oarra^  1,  3;  Hombstbad^  2;  JuooMBim^  8| 

T.«nArfT»a^  2;  MUBIOIPAL  CORPORATIONS,  6;   WlLLSi  3^  4. 

TURNPIKES. 
See  HiQHWATB,  4. 

■ 

USURY. 

A  HoTB  IB  NOT  Void  in  the  hands  of  a  third  person  who  has  purchased  ttai  s 
discount  greater  than  the  legal  interest,  unless  the  ins tru meat  had  no 
inoeptton  between  the  parties,  or  was  not  intended  to  be  available  sntil 
discounted.  Hence  the  rule  is  not  applicable  to  a  note  induced  by  £sltt 
representations,  whereby  the  maker  was  procured  to  execute  it  in  pay* 
Bssnt  for  the  interest  of  a  partner  in  an  alleged  business  firm,  under  as 
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•KTMBieat  that  lh«  aoto  wm  not  to  be  told  or  dupofad  of,  bat  was  to  bo 
pftid  o«t  of  tho  proooodt  ol  tho  bnsineat,    Jof  v.  ZH^cmfoi/*  484. 

YARIANOB. 

800  iHDZOIMUITy  Si 

VE!n)OR  AND  PURCHASER. 

IL  AiOBnMBirr  larwtBN  a  Lan]m>wnbe  axd  Another  pBRaoR,  bt  Which 
THB  Lattbb  tt  AUTHOIUSBD,  witbitt  A  time  designated,  to  sell  cerudn 
roal  property  and  to  retain  for  bia  oomiuijieiou  wbatever  shall  be  real- 
iaod  OTor  a  prioe  named,  creates  a  relation  between  the  parties  more  like 
thnt  of  vendor  and  parohaaer  than  that  of  principal  and  agent,  and  any 
■de  agreed  to  be  made  by  tlie  latter  must  be  regarded  as  made  in  the 
Mpaoity  of  vendor,  and  not  aa  on  aooount  of  tho  land-owner.  Bobituon 
T.  EatUm,  167. 

%  Lajn>-owNBB  H&a  No  Right  to  a  Dbposit  Paid  on  Aoooomt  ob  a  Salk 
of  hb  land  when  anob  sale  is  made  by  one  who  has  been  given  the  right  to 
■ell  the  land  and  retain  the  proceeds  in  excess  of  a  snm  named,  and  the 
■de  was  npon  the  express  condition  that  the  deposit  was  to  be  retnmed, 
and  the  sale  canceled,  if  a  title  insnranoo  company  should  refuse  to  in- 
■nre  the  title,  and  snob  company  had  so  refused  after  examining  snob 
title,  though  after  such  refusal,  and  after  tho  contract  of  sale  had  been 
canceled,  it  determined  to  insure  the  title.     ifoMfuon  v.  Boston,  167. 

%  CoBTBAOT  QB  Salb  —  Watvbh  09  Fobbbitur^  —  A  provision  for  the  for* 
feitnre  of  a  contract  for  the  sale  of  land  for  the  non-payment  of  the  pur- 
ohase-money  at  a  certain  time  is  waived  by  the  subsequent  execution  of 
a  deed  to  the  Tondee  or  bia  aaaignee  hj  the  original  vendor.  AiexamUr 
T.  Jdekmm,  158. 

4  Oobtraot  ob  Salb  —  FoRBBTTVitB  —  Dbmabdakd  Notici.  ^  When  time 
ia  not  made  of  the  essence  of  a  contract  for  the  sale  of  land,  it  is  incum- 
bent npon  the  vendor  or  his  assignee,  who  wonld  terminate  the  contract 
and  insist  npon  a  forfeiture,  to  give  notice  to  the  vendee,  and  a  reason- 
able time  within  which  to  do  any  act  required  of  him.  In  such  case,  a 
mere  failare  to  pay  the  purchase-money  at  maturity  will  not  ipto  /acio 
avoid  the  agreement;  but  the  vendor  must  give  notice  of  his  intention  to 
forfeit  it  after  demand  and  refusal  to  make  the  required  payment  AieX' 
tmder  v.  Jaekmm,  168. 
4  Hbasurb  ob  Damagbs  bob  Failurb  ob  Vbndbb  ob  Land  to  Complktk 
Hn  PuBORASB.  — Where  the  purchaser  at  an  administrator's  sale  of  real 
estate  refoaea  to  complete  his  purchaae,  and  the  vendor  thereupon  sells 
the  property  for  a  smaller  sum,  and  brings  an  action  against  the  first 
vendee  to  recover  for  the  breach  of  his  contract,  the  measure  of  damages 
will  be  the  loss  of  the  plaintiff  from  the  default  of  the  defendant,  which 
may  or  may  not  be  the  difference  between  the  two  bids  and  the  expense 
d  the  second  sale.  In  order  to  make  the  vendee  liable  in  assump&U  /or 
tueh  difference  and  expense  in  case  of  his  default  i^  should  be  made  a 
condition  of  tho  sale  that  in  such  case  the  property  should  be  resold  and 
the  vendee  held  to  pay  such  difference  and  expense.  MeOuinness  v. 
Wkalen,  763. 

8ee  OoMTRAcn,  8;  Dbkds,  2|  Uombstbad,  1-3. 

VERIFICATION. 

Sao  CONlKMKr,    3;  iBDICrMIMT,    1. 
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VI0K-PRIKCIPAL8. 
SmILurbb  Am  Sbbtaxt,  18. 

WAIVBR. 
Im  Amu^  %  AnOBMiY  amd  Olomt^  S|  InvsAJMn^  4^  U|  Pi 

$§  VulDOft  AVD   PUBGBASU*  IL 

WABRANTT. 
Im  OanmAOi^  fi  Ddtob  aitd  Cbbdii«i»  1|  ImnmABo^  IL 

WA8T1L 


WATEB00UR8B8. ' 

L  flvAwn  iHuLiMaam  a  Ritbb  to  bb  a  Natioablv  9n«AM  mamk  dkdk 
flghli  of  ripftiiui  oiriMn  or  of  ow&on  of  a  dAoi  aoqaired  bof oco  fht  pt^ 
Mfi  of  fBoh  ■totelo.    AOSm  t.  9r«68r,  61. 

ft  BiTAMAif  Biaw — Fuwr  or  ftnaAM,  —  l&rwy  riporUa  ownor  io  eatidit 
M  an  iBoidoiit  to  his  laad,  to  the  natanl  flow  of  the  wator  of  a  cknui 
iwuiiiig  throogh  it^  ■iwiiminiihod  in  quantity,  and  nniropatrod  in  qui* 
Ity,  aubjeot  to  thofoaaooablo  me  of  tho  water  by  thoee  efanilarly  mtutti, 
for  the  ordinary  pwrpoeai  of  life.  Any  enential  interferenoe  therevif^ 
If  wrongful,  whether  attended  with  aetnal  daniageo  or  noti  k  aetJoniMa 
ObrftT.  Pmrnyhmiia  B.  B.  Oo..  710. 

ft  BiPASiAV  RfQBn— UaorWATBB— DiYnuioii.->Bvery  riparian  owmt 
hai  the  right  to  nae  the  water  of  a  atream  paasing  over  his  land  for  ordiiiaiy 
domeitie  pnrpoee^  even  to  the  extent  of  oonsaming  all  the  water  of  tkt 
•traam,  but  if  he  materially  or  aenribly  diminiahee  ite  quantity  by  diTo- 
■ioB  for  manufaeturing  or  other  purpoeoi  having  no  neceeiary  reUtioB  It 
the  uae  of  his  land,  he  ii  liable  to  respond  in  damages  to  the  lower  pr** 
prietor.    Clark  ▼.  PemHyJMijua  IL  R.  Oo,,  710. 

ft  BiPAUAN  BioKis — DnrnuaoN  roB  Busikbss  PnBPosBs.  — The  bosiBM 
neoeasitiea  of  a  riparian  owner,  haTing  no  neoeasary  relation  to  the  usi  of 
his  land,  will  not  Justify  his  diversion  of  the  waters  of  a  stream  from  ill 
■atnral  ohannel,  to  the  prejudioe  of  a  lower  proprietor,  and  for  saeh  di- 
version he  is  liable  to  an  action  for  the  ezoessive  use  of  the  water.  CM 
T.  Peimt^htmia  B,  R.  Cbi,  710. 

ft  BiFABTAB  RxoBSB— D1TBB8ION— BAKAOBfl.  —  A  lower  proprietor  is  Si* 
titted  to  recover  nominal  damages  for  the  ezoessive  diversion  of  the  watv 
of  a  stream  by  an  upper  owner,  without  proof  of  aotnal  injury,  but  to  «s- 
title  him  to  recover  special  damagee,  they  must  be  proved  by  ooopstnt 
•videnoa.    Clofil  v.  Pemu^lvania  IL  R,  Ox,  710. 

ft  BiPABTAB  BiaBTB^  DXTBBSION  —  SPBOXAL Dam A0B8.  —  A  lowor  OWBCT  eu^ 

not  recover  special  damages  for  the  diversion  of  water  by  an  upper  owmr- 
on  the  ground  that  it  has  interfered  with  his  water  power,  when  he  hM 
no  means  of  using  such  power,  has  made  no  attempt  to  use  it,  and  hM 
given  BO  notice  of  intention  to  use  ik  Clark  v.  PetmBjfUoMia  IL  R.  Co^ 
710. 

T.  BlPARIAB    RlOHlB  -^  DtTBRSION  —  SpBOIAL    DaMAOBS  -—  Bl^BlCBms  AS9 

Mbasitrb  or — Bvidbnob.  — la  an  action  to  recover  special  damages  for 
the  excessive  diversion  of  water  by  an  upper  proprietor,  the  measure  of 
damages  is  the  injury  sustained  from  the  diverse!    1  of  the  water  in  the  sit 
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Ike  land  for  Um  pirpoMt  for  which  it  wm  used,  or  wonM  have  baaa  used 
for  rafonl  os  due  netioe  to  diaoontimie  the  diyeraion.  A  rodnotioa 
bk  rtBtid  Taliio  from  thli  euiae  is  a  proper  element  of  damages,  bat  the 
matal  ▼alaa  ol  an  wiooeapiad  oull  aite  ia  specoLatiTe  and  iaadmiasiUe, 
•ad  10  ia  tha  anniial  rental  valae  of  the  land  baaed  on  the  lale  or  diver* 
mkm  ol  tho  walar  by  tiM  lower  proprietor.    Clark  t.  PeaajylBaaia  J?.  i7. 

Ox,  7ia 
IL  I«4vi>-awmBe  LuKunr  worn  DnrBrmro  Otsrplow.  —  A  land^owner  on 
tiM  bank  ol  n  riTer  who  «aela  en  hia  own  land  an  embankment  whioh 
iBionaiea  Iha  ofraiflow  in  timai  of  flood  npon  the  landa  of  the  oppoaita 
pvopriator,  to  Iha  injniy  ol  the  latter,  ti  liable  in  damagaa  therefor. 
O^OBmmUr.  Mati  TeimmeB efes.  B'f  0^,  Si6. 

iL  OvaBn4nr]N»rliinurAcnWATin--LiABiuiTii»OB9TMiori^ 

WW  HiTfiiftiP  iMimmnrr.  — The  anrplna  walera  of  a  rirer  or  wvtar* 
in  time  ol  flood  do  not  oeaae  to  be  part  of  the  wateroooraa  and 
anrfiMa  water  when  they  natnrally  apread  over  tha  adjaoent  low* 
Innda  withonl  wnll*deflned  banka  or  ehannela,  so  long  aa  they  eventaally 
tnlnn  lo  and  nra  diaoharged  throngh  Hm  ehannel  of  anoh  watorcooraai 
•ad  n  railroad  eompany  ia  liaUe  in  damagea  for  obatmoting  anoh  wnten 
by  an  embankment  on  ita  own  !and,  thna  throwing  ezoeeaive  watera  upon 
Ihe  land  of  an  adjaoent  or  oppoaito  owner,  to  hia  injory.  O'Coaaeff  t. 
Jkui  Ttwnm&m  ale;  JTy  Ox,  840. 

ML  SiTByAon  Watim.  —  One  proprietor  may  tun  and  divert  anrfaoe  watera 
from  hia  land  onto  the  land  of  another,  and  anoh  other  proprietor  may  in 
Inm  divert  the  aama  onto  the  land  of  hia  adjaoent  neighbor,  and  eo  on. 
Baoh  proprietor  may  thna  paaa  on  anrfaoe  water,  and  there  ia  no  remedy 
ezoept  in  doing  ao.    /o^naoa  v.  C9Uba^«l&  i?.A  Co.,  78. 

U,  WATna»  SuHTACi,  Rionr  to  OBamiror.  —  The  owner  of  an  eatate,  for  the 
pnrpooe  of  aeonring  or  protecting  hia  reasonable  nae  and  enjoyment^ 
nmy  obetmet  and  divert  ■nrfaoe  watera  thereon,  whioh  ha?e  oome  from 
y^ier  levelib  by  embankmente^  ditohea,  draina,  onlvertob  and  other  amol- 
Inraai  and  in  ao  doing  may  lawfully  hinder  the  natural  flow  of  enoh  wi^ 
l«%  and  torn  the  aame  back  npon  or  off  onto  or  over  the  lands  of  other 
proprietory  without  liability  for  injnry  enaning  from  anoh  obatrnotion  or 
diverdon.    /o^nioa  v.  CiUeo^o  efe.  A  it  Ga.,  76. 

tSi  F**^**^»  BiOHTB — PoLLOTioH  OF  Stbbam.  — A  manttfactarer  of  ooka 
from  ooal  not  mined  on  hia  own  land  ia  liable  in  actual  daraaffea  to  a  lower 
proprietor  for  the  poUntion  of  a  stream  aa  a  neoewary  incident  to  hia 
buaiaeaa.    Xeatt  v.  Coamt^  717. 

in  BiPABiAM  BiaBTB— Pollution  or  Stsiam— MiAavmi  or  DAMAoia.— 
In  an  aotion  to  recover  damagea  againat  an  upper  proprietor  for  the  on* 
lawful  pollution  of  a  atream,  the  lower  proprietor  ia  entitled  to  recover 
only  such  actual  damagea  aa  he  haa  anatained  within  the  period  of  the 
■latute  of  limitationa  preceding  the  action.  Injnry  anatained  prior  te 
that  tinw  li  not  a  proper  element  of  damagea.    Lenta  v.  Can^lit^  717. 

WAYS. 
8ee  Priyats  Wati. 

WILLS. 

li  UimvB  Ikvlusnoi  over  Testator  Prssumsd  whsn.  —  Againat  a  bene- 
floiary  under  a  will  haviii'^  the  testator  under  hia  coatrol,  with  power  to 
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Ui  win  tlM  win  of  Am  tatUtor,  «p6o!any  la  a  mm  wWre  Oe 
Mor  ham  made  an  nnnatufftl  dupociiioa  of  hit  properij,  tiM  Uw  praiiii 
•iidiw  inflaanoe^  and  pate  apon  «aoh  benefioivy  th%  bardea  of  •howiBf 
•firaiitiirely  that  whoa  tho  tattator  mado  hia  wQl  ba  did  not  «x«rtitt 
Ua  power  over  the  tattator  to  hia  own  adrantage,  and  to  the  diaadT^a- 
taga  of  others  having  an  equal  or  superior  claiai  «pon  the  boonty  «f  tbt 
testator.    Carroll  ▼.  ^awse,  469. 

ti  Uvmni  ImrLUBNCB,  What  i%  Twn  Am  Ewwmn  or.  —  Wbalavar  «o«> 
atraina  a  person  to  do  what  is  againat  his  will,  and  what  bo  woinld  not  do  if 
loft  to  bimaelf,  ia  undue  influence,  no  matter  by  what  meaaa  tho  oonkcol  it 
azaroisad.  Tho  extent  or  degree  of  the  inflnenoe  ia  wholly  inunaftsria], 
for  the  teat  1%  was  the  inflnenoe,  whether  powerful  or  alight^  aufieieal 
to  destroy  frsa  agent^,  so  as  to  make  the  act  in  qnestioa  tka  aot  of  a» 
other  rather  than  the  ezpreesioB  of  the  mind  and  heart  of  tiia  aetsrt 
Undue  inflnenoe  azercbed  by  any  one,  whether  ha  or  anothor  gains  b/ 
ite  azaroisa,  renders  the  wiU  or  other  inatnunent  thoa  proonred  worth* 
less.    OmroU  t.  Aoase,  4$k 

H  Wiu*  OniATnro  Lioal  avi>  Ilumal  TRvm  aay  be  pormittod  ta  stead 
and  to  be  enforced  so  far  as  the  legal  troste  are  conoemed,  if  iiiey  ess 
be  separated  from  the  illegal  tmste  and  upheld  without  doug  i^jnstioe 
or  defeating  what  the  teatatsr  mvat  be  pwnmad  to  wiah.  Cr$m  v. 
CT.  8.  Trutt  Oo»,  097. 

4*  TRvan,  Wul  OoxTAnffiMi  Lawivl  Ain>nniAWfvu — WhonsoaMellte 
troste  of  a  wiU  are  legal  and  others  illegal,  if  they  an  ao  oonneotod  as  to 
aonstitute  an  entire  scheme,  so  that  the  preaumed  wiahea  of  the  testetor 
would  be  defeated  if  one  portion  waa  retained  and  other  portiona  rejeota^ 
or  if  manifest  injustice  would  result  from  such  ooustmotion  to  the  ben^ 
flotariea,  or  aoma  of  them,  then  all  the  tmste  must  be  oonstderad  togatii«; 
and  all  muat  be  held  illegal  and  mast  f  alL    TUdm  t.  Oreem.  487. 

ik  FnrgfUATiM.  —  A  provision  ia  the  will  of  a  married  woman,  by  which  tb« 
abeduto  ownership  of  property  is  suspended  during  the  lilb  of  her  foor 
children,  and  for  a  atill  longer  time  if  any  of  them  die  loaTiiy  grand* 
ahildren  not  yet  twenty-fire  years  of  age  at  tho  death  of  the  kal  anrm- 
ing  child  of  the  testatrix,  ia  Toid,  as  orsating  a  parpetnity  feibiddfla 
by  the  tews  of  the  stete  of  New  York.  Oram  ▼.  IMW  8UUm  Trmt  Oa, 
607. 

lb  Iv  OoirsTBViKa  a  Will,  the  ooort  ean  only  aid  the  teatator*s  iatsnt  sad 
purpose.  It  cannot  derise  a  now  sohamo  or  make  a  now  wilL  fUim  ▼. 
Cr r00a,  4o7. 

1^  Woe,  thb  PuKPoaa  of  AaensAnrnia  thb  THtA«oft%  lanamoB,  Iha 
whole  will  must  be  oonsidered,  inalnding  the  provisiana  ailmittad  te  ba 
▼old.     TUdm  r.  tfresn,  4S7. 

%  CoDioiL  AS  RxruBUOATioir.  —Where  a  eodieil  to  a  wiU  b  ao  acaonlsd  as 
to  operate  a  republieation  of  the  will,  both  wiU  bo  read  and  eooalned  !»• 
gather  as  one  entire  instmment,  and  the  will  will  ba  aansiikiad  aa  ef  tka 
date  of  the  codicil,    ffawke  v.  Suyari,  891. 

iaa    AMVHFaiTi    Diriaiai    Lboagus;    Pebsoval   PftonBrri   Fiownai 

TBvm,  9. 

WITNESSE&L 

L  OowanTDTioirAL  Law.  —  Wrnriss  kot  SzooaiD  nunf  Thnumta^  Jamb 
Of  0THIB8  Who  hatb  bikn  Gambling,  wmn. — Tho  proviaion  of  a 

atote  constitution,  that  "  no  person  shall  bo  oompaUod  to  testify  i^piail 


Index.  1089 

Umtelf  in  a  ertmlnal  OMi^*  will  not  exonse  a  witnMi  before  a  grand  Jury 
irom  dUolosing  the  names  of  pereoni  other  than  hinuelf  who  have  be«i 
gambling  in  the  oonnty  within  a  year  last  past,  where  a  statnte  of  snoh 
•tate  provides  that  such  testimony  given  by  one  who  has  himself  been 
gambling  ''shall  in  no  case  be  nsed  against  him."  The  protection  of 
snoh  statnte  is  oo-extensive  with  that  intended  to  be  afforded  by  the  eon* 
■titntion.     Bx  parte  BwkeU,  879. 

&  OoMPsmroT  —  Rslatiobship.  —  A  son  is  a  oompetent  witness  in  his  own 
behalf  to  answer  the  testimony  of  his  brother  acting  as  administrator  of 
their  father,  as  to  matters  which  occnrred  between  them  previously  to 
the  death  of  their  father,  not  in  his  presence,  and  in  which  he  did  not  in 
any  way  participate.    Hudson  t.  Hudson,  270. 

&  OoMPKriNOT  —  Valub  ov  Land. —  A  witness  called  to  testify  as  to  damages 
to  land,  who  is  without  definite  knowledge  as  to  its  market  value  both 
before  and  after  the  injury  complained  of,  is  incompetent  to  testify  as  to 
liie  extent  to  which  its  market  value  has  been  affected,  or  as  te  the 
amount  of  damage  it  has  sustained.     Oallagher  v.  Kemmerer,  673. 

4>  OBon-BXAMiHATioN  —  Knowlbdob  AND  Ckedibilitt.  —  A  witucss  wha 
luw  placed  a  value  upon  the  property  in  dispute  may  be  asked,  upon 
«08s*exaniination,  for  the  purpose  of  testing  his  fairness,  knowledge^  and 
^edibility,  if  he  does  not  know  of  sales  of  simOar  property  in  the  same 
vicinity  al  a  mnoh  leas  price  than  that  named  1^  hia.  Lonitw.  Ourmtgii, 
717. 

§k  KviDBNGi  —  BxPBBm.  ^  A  Htpothbtioial  Qinwnov  io  as  Szpbbv, 
Which  Bzclitdbs  from  his  oonsideration  facts  already  proved,  ahoold  not 
be  permitted,  when  the  ezdnded  facts  are  necessary  to  eoaUe  Urn  to 
form  an  Intelligent  opinion.     VoBburg  r,  Pnineif,  47. 
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